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SOME    REMINISCENCES    OF    RUFUS    CHOATE. 

Many  anecdotes  have  been  published  of  Mr.  Choate,  and  many 
of  his  quaint  sayings  have  long  been  current  in  the  profession. 
The  writer  of  this  article  was  for  two  years  a  student  in  his 
office,  had  a  good  opportunity  of  becoming  acquainted  with  him, 
and  remembers  some  instances  of  his  wit  and  humor  and  peculi- 
arities that  have  not  hitherto  been  published.  It  is  thought  they 
may  be  worthy  of  preservation,  as  relating  to  so  distinguished  an 
ornament  of  the  American  bar ;  and  they  may  be  relied  on  as  hav- 
ing happened  under  the  writer's  own  observation,  or  as  received 
from  the  best  authority. 

Mr.  Choate  was  generally  very  regular  in  his  attendance  at  the 
office ;  coming  to  it  at  nine  o'clock,  or  earlier,  and  spending  the 
mornings  there.  Upon  entering  his  room  (an  inner  one),  ha 
closed  the  door,  and  all  his  consultations  with  clients  were  pri- 
vate,—  very  different  from  the  custom  which  is  said  to  prevail  in 
Sicily,  where  the  lawyer  and  all  his  clients  sit  together  in  one 
room,  and  each  of  the  latter  states  his  case  in  presence  of  those 
assembled,  and  receives  the  advice,  not  only  of  the  lawyer,  but 
of  all  his  neighbors.  The  students,  who  sat  in  an  outer  room, 
did  not  go  into  Mr.  Choate 's  room  unless  he  was  alone ;  and  then 
he  was  almost  always  found  standing  at  a  high  desk,  or  leaning 
slightly  against  a  tall  counting-house  chair,  pen  in  hand,  and  dili- 
gently studying  and  writing.  I  never  knew  him  to  be  annoyed 
by  interruption.  I  never  heard  him  say  he  was  busy,  or  even 
ask  to  be  excused  from  answering  a  question  then.    He  would  at 


89976  ^      , 

Digitized  by  VjOOQIC 


BOME  BEMINISGENCES  OF  BUFUS  CHOATB. 

^  desired  information,  or  refer  to  some  law-book  in 
abject  was  discussed,  or,  whatever  the  topic,  easily 
it,  as  if  it  had  just  been  the  subject  of  his  medita- 
was  his  great  alertness  of  mind, 
its  were,  of  course,  very  chary  of  visiting  his  room, 
he  was  alone.  Not  so  a  fellow-lawyer  in  the  same 
ne  day  (he  was  in  the  habit  of  doing  it)  burst  into 
I  room,  and,  without  any  apology,  broke  in  upon  a 
which  Choate  was  holding  with  several  gentlemen 
portant  case,  and  shouted,  ''  Choate,  I  have  caught 
famous  Greek  authors  in  a  most  egregious  blunder ! 
repeating  the  Greek  words  —  "  that  the  half  is  more 
lole.  Now,  that  is  impossible."  —  "Suppose,"  re- 
tte,  evidently  amused  at  the  state  of  excitement  the 
"  you  translate  the  word  by  better  instead  of  more. 
better  than  the  whole,  — just  as  half  a  speech  may 
)re  to  the  purpose,  than  the  whole."  —  "  That  won't 
}d  the  man  with  great  pertinacity.  "The  word 
and  every  one  knows  the  statement  is  a  mathemati- 
y."  And  he  left  the  room,  rejoicing  in  his  ex- 
f  the  stupidity  of  the  old  Greek. 
:  member  of  the  bar  and  Mr.  Choate  took  the 
a  witness  produced  by  the  latter.  After  the  busi- 
lished,  the  counsel  came  into  the  office.  "  Well, 
ite,"  said  Mr.  P., ''  I  don't  think  you  have  made  any 
that  witness :  there  are  too  many  hiati  in  his  testi- 
[mpossible  1  "  said  Choate.  ''  But  there  were  :  you 
noticed  them  yourself."  —  "I  couldn't,"  rejoined 
Ton  couldn't  1  Why  not  ?  "  —  "  Because  hiatus  is 
I  declension."  And  then  Choate  gave  his  peculiar, 
drawing  in  his  breath  deeply,  while  his  whole  face 
fun. 

lawyer  was   employed  to  defend  a  man  who  was 

stealing  a  watch  from  a  fellow-boarder.     It  was 

tain  Mr.  Choate  for  the  defence,  as  senior  counsel. 

man  ^  called  upon  him  for  this  purpose ;  and  well 

man,  the  late  Allen  C.  Spooner,  once  moyed  the  court  to  postpone 
he  was  engaged.  The  jadge  refused  the  application,  sajing,  "I 
d  aware,  Mr.  Spooner,  that  this  court  sits  here  for  the  despatch  of 
beg  your  Honor's  pardon/'  replied  Mr.  Spooner :  "  I  thought  it  sat 
linistration  of  justice."    The  request  was  granted. 
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known  as  the  former  was  among  his  contemporaries  for  quick- 
ness, acuteness,  and  vigor  of  intellect,  he  told  me  he  was 
surprised  and  mortified  at  the  number  of  questions  that  Choate 
put  to  him  which  he  could  not  answer.  At  the  trial,  the  com- 
plainant testified  that  early  in  the  morning,  while  he  was  in  bed, 
the  defendant  entered  his  room,  went  to  a  table  on  which  the 
watch  was  lying,  took  it  up,  looked  towards  the  bed,  where  tiie 
witness  was  pretending  to  be  asleep,  and,  holding  the  watch  in 
his  hand,  very  quietly  left  the  room  ;  that  he  saw  all  this  plainly, 
and  could  not  be  mistaken  ;  that  he  supposed  it  to  be  a  joke,  as 
he  and  the  accused  were  old  friends,  and,  when  leaving  the 
breakfast-table,  said  to  him  that  he  would  take  his  watch,  ex- 
pecting it  would  be  immediately  given  up  to  him ;  that  the  de- 
fendant, to  his  astonishment,  denied  having  touched  his  watch 
and  having  been  in  his  room  that  morning ;  that  it  was  only  after 
finding,  upon  repeated  requests,  he  could  not  obtain  his  property 
in  an  amicable  way,  that  he  had  very  reluctantly  resorted  to 
the  process  of  the  law.  This  was  certainly  a  very  strong  case 
against  the  defendant.  If  the  statement  were  believed  by  the 
jury,  there  was  no  chance  of  acquittiJ. 

Upon  the  cross-examination,  Mr.  Choate  said,  "  You  have 
known  the  defendant  many  years  ;  have  you  not  ?  *'  —  **  I  have." 
"  How  many  ?  "  —  "  Perhaps  twenty."  —  "As  man  and  boy  ?  " 
"  Yes,  sir." — *'In  all  this  time,  did  you  ever  hear  a  single  syl- 
lable against  his  character  for  honesty  ?  "  —  **  No,  sir."  — "  Has 
not  every  one  spoken  well  of  him  as  an  honest,  straightforward 
man  ?  "  —  "  Yes,  sir."  —  "  Have  you  not  been  very  intimately 
acquainted  with  him  ?" — "  I  have,  sir."  — "Has  he  not  been  a 
bosom  friend  of  yours  ?  Have  you  not  asked  his  opinion  and 
advice  respecting  your  own  affairs?"  —  "I  have,  sometimes." 
"  And  you  found  him  always  true  and  reliable  ?  "  —  "  I  think 
I  did,  always,  sir."  —  "Have  you  ever  put  your  watch  under 
your  pillow ?  "  —  "I  have,  sometimes."  —  "  This  is  a  terrible 
chaise  you  bring  gainst  your  best  friend.  If  he  is  convicted,  it 
sends  him  to  the  State's  prison.  I  suppose,  before  making  such 
a  charge  against  a  dear  old  friend  that  may  ruin  him  for  ever, 
you  made  yourself  absolutely  certain,  beyond  all  chance  of  mis- 
take, that  the  Watch  was  really  gone.  Did  you  look  under  your 
pillow,  where  you  say  you  sometimes  put  it,  to  see  if  it  might 
not  be  there  ?  "  —  "  Yes,  sir,  I  did ;  and  it  was  not  there." 
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The  last  answer  was  enough  to  throw  doubt  oyer  the  rest  of 
the  witness's  testimony.  It  rendered  it  uncertain  whether  he 
had  actually  seen  the  accused  take  away  his  watch ;  because  if 
he  had,  and  had  no  doubt  of  it,  why  should  he  afterwards  look 
for  his  watch  under  the  pillow  ?  This  doubt,  the  prisoner's  gen- 
eral good  character,  and  Choate's  eloquent  appeal  in  his  behalf, 
were  sufBcient  to  induce  the  jury  to  acquit.  Immediately  after 
the  trial,  the  complainant  said  to  me,  "  Confound  it  1  why  did  I 
say  I  looked  under  my  pillow  ?  I  know  I  saw  the  man  take  my 
watch.  I  never  looked  under  my  pillow ;  but  Choate  put  the 
questions  in  such  a  way,  that  I  could  not  help  saying  I  did,  when 
I  didn't."  He  told  the  truth.  The  accused  ran  off,  without,  I 
will  add,  paying  Choate  a  farthing  for  saving  him  from  the  State's 
prison  ;  and,  shortly  after,  the  watch  was  sent  to  the  right  owner 
by  a  respectable  woman,  to  whom  the  culprit  had  given  it  as  an 
engagement-present,  and  who,  from  the  trial,  discovered  the 
crime  of  her  lover,  and  also  the  right  owner  of  the  watch. 

I  may  as  well  state  in  this  connection  as  in  any  other,  that  I 
remember  Choate's  saying,  "  Never  browbeat  a  witness  on  the 
cross-examination :  it  only  makes  him  more  obstinate  and  hostile. 
When  I  began  to  practise  law,  I  used  to  think  it  very  fine  to  be 
severe,  and  even  savage,  towards  my  opponent's  witnesses ;  but 
I  soon  found  it  would  hot  do,  and  I  reformed  my  method  alto- 
gether. Violence  does  no  good :  the  gentle  method  is  the  best. 
It  is  the  old  story  of  the  sun  and  the  wind."  His  courtesy  to  wit- 
nesses was  well  known,  and  also  the  fact  that  he  drew  more  from 
the  most  reluctant  witness  by  the  skill  and  suavity  of  his  exami- 
nation than  others  by  harshness,  or  attempts  to  intimidate. 

Mr.  Choate  related  the  following  anecdote  of  his  early  life  to 
a  young  member  of  the  Suffolk  bar  who  was  regretting  some 
mistake  or  oversight  he  had  made :  One  stormy  night,  during 
his  residence  in  Danvers,  he  was  called  upon  at  a  late  hour  to 
draw  up  the  will  of  a  dying  man  who  lived  sever3,l  miles  distant. 
He  went,  performed  the  service,  and  returned  home.  But  after 
going  to  bed,  as  he  lay,  revolving  in  his  mind  each  provision  of 
the  paper  he  had  so  rapidly  prepared,  there  flashed  across  his 
memory  an  omission  that  might  cause  the  testator's  intention  to 
be  misunderstood.  He  sprang  from  his  bed,  and  began  dressing 
himself  rapidly,  to  the  great  surprise  of  his  wife ;  only  answering 
her  inquiries  by  saying  that  he  had  done  what  must  be  undone, 
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and,  in  the  thick  of  the  storm,  rode  again  to  his  dying  client, 
explained  the  reason  of  his  return,  and  drew  a  codicil  to  the  will 
which  made  every  thing  sure.  Mr.  Choate  then  added,  "A 
clever  man  will  blunder  sometimes ;  but  a  blockhead  blunders  — 
exvi  terminV^ 

A  blacksmith  having  failed  in  business,  a  friend,  to  enable  him 
to  start  once  more,  loaned  him  some  iron,  which  a  creditor  at- 
tached at  the  forge.  The  friendly  owner  sued  in  trover  for  his 
iron.  Choate  appeared  for  him,  and  pictured  the  cruelty  of  the 
sheriff's  proceeding  as  follows :  ^^  He  arrested  the  arm  of  indus- 
try as  it  fell  towards  the  anvil ;  he  put  out  the  breath  of  his  bel- 
lows; he  extinguished  the  fire  upon  his  hearth-stone.  Like 
pirates  in  a  gale  at  sea,  his  enemies  swept  every  thing  by  the 
board,  leaving  him,  gentlemen  of  the  jury,  not  so  much  —  not  so 
much  as  a  horse-shoe  to  nail  upon  his  door-post  to  keep  the 
witches  off."  The  tears  came  into  the  blacksmith's  eyes  at  this 
affecting  description.  One  of  his  friends,  noticing  them,  said  to 
him,  '*  Why,  Tom,  what's  the  matter  with  you  ?  What  are  you 
blubbering  about  ?  "  —  *'  I  had  no  idea,"  was  the  reply  in  a  whim- 
pering tone,  —  "I  had  no  idea  I  had  been  so  much  OrC^arhuBed  !  " 
Nor  had  he,  till  Choate  told  him. 

At  a  trial  of  a  cashier  of  one  of  the  South  Boston  banks, 
charged  with  embezzlement,  Choate,  who  appeared  for  the  de- 
fence, argued  that  the  cashier  was  compelled  to  do  what  he  had 
done  by  his  superior  officers,  the  directors ;  that  they  had  swin- 
dled the  public ;  that  they  were  the  responsible  parties,  and 
should  suffer  the  punishment.  He  was  proceeding  to  flay  the 
directors  ;  when  one  of  them^  rose  in  court,  and,  in  great  anger, 
began  to  denounce  Choate,  who,  hardly  allowing  himself  to  be 
interrupted,  said  mildly,  "  I  beg  the  director  to  be  seated,  as  he 
wishes  to  be  treated  with  moderation  in  a  court  of  justice. "  And 
then,  instantly  breaking  out  into  a  scream,  and  with  the  greatest 
impetuosity,  he  exclaimed,  **  I  tell  you,  gentlemen  of  the  jury,  my 
client  was  as  helpless  in  the  hands  of  these  directors  as  an  infant 
surrounded  by  ten  thou9and  Bengal  tigers  !  "  I  give  this  as  a 
specimen  of  the  extravagance  which  Choate  sometimes  allowed 
himself.  No  one,  however,  smiled :  every  one  looked  grave,  and 
fall  of  sympathy  for  the  unfortunate  infant  thus  encircled,  and 
ready  to  bewail  the  inevitable  catastrophe.  It  is  well  known 
diat  Choate  could  say  and  do  things  in  court  that  in  other  men 
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would  have  excited  shouts  of  laughter,  but  which,  coming  from 
him,  produced  no  such  effect.  The  reason  was  his  intense  ear- 
nestness. 

Mr.  Choate's  indifference  to  money  was  well  known.  He  un- 
doubtedly lost  thousands  of  dollars  by  carelessness  in  collecting, 
and  negligence  in  charging  for  his  services.  The  only  account- 
book  he  kept  while  I  was  with  him  was  his  office-docket,  in 
which  actions  were  entered  by  any  one  in  his  office  who  made 
out  a  writ.  He  would  sometimes  come  into  the  office,  and 
exclaim,  "My kingdom  for  J500  — for  $400  — $1001  Where 
does  the  money  go  ?  No  matter  where.  Where  shall  it  come 
from?  That's  the  question  of  the  hour,  the  minute.  Upon 
whom  shall  I  make  a  raid  ?  Let  me  see."  And  he  would  turn 
to  his  docket,  and,  after  I  had  made  out  a  few  bills  from  the  par- 
ticulars given  me,  receipt  them,  and  ask  me  to  collect  them.  I 
seldom  found  any  difficulty  in  collecting,  and  no  one  objected 
to  the  charges.  Sometimes,  when  a  man  did  not  pay,  Mr* 
Choate  would  ask  me  to  get  his  note,  which  he  indorsed,  sent  to 
a  bank  to  be  discounted,  and,  at  maturity,  perhaps  had  to  take 
it  up  himself. 

He  subsequently  got  a  cash-book,  and  entered,  as  the  first 
item,  "  The  office  debtor  to  one  quart  of  oil,  87J  cents."  The 
next  entry  was  six  months  later,  and  closed  the  record.  I  have 
heard  of  another  account-book,  in  which  the  only  entry  was  a 
debit  for  the  price  of  the  book. 

A  member  of  the  bar  called  upon  him  to  induce  him  to  be 
senior  counsel  in  defence  of  a  man  accused  of  murder,  and,  in 
the  course  of  the  conversation,  stated  that  his  client  had  no 
money.  "  What !  "  exclaimed  Choate,  "  hands  reeking  with 
human  blood,  and  not  a  cent  in  his  pocket !     Outrageous  1  " 

On  a  very  hot  day,  Mr.  Choate  was  arguing  a  case  at  a  law 
term  of  the  Supreme  Court,  before  the  full  bench.  He  evidently 
had  the  wrong  side.  Besides  other  cases  against  him,  a  decision 
of  the  Supreme  Court  of  Pennsylvania  had  been  cited,  which 
was  exactly  in  point,  and  conclusive  against  his  positions.  He 
was  apparently  in  the  full  tide  of  successful  argument,  and  was 
approaching  its  end,  when  the  Chief  Justice  said,  "  What  do 
you  say  to  the  Pennsylvania  case,  Mr.  Choate  ?  "  —  "  Your  Hon- 
ors, I  have  not  forgotten  that  case.  By  no  means.  I  was  coming 
to  it  directly.     By  turning  to  it,  you  will  notice  that  the  decision 
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was  given  in  the  month  of  July,  in  the  height  of  the  hot  season^ 
in  the  extremely  hot  town  of  Harrisburgh,  in  the  interior  of  the 
State,  far  away  from  the  ocean-breezes  which  here,  at  this  mo- 
ment, are  beginning  to  fan  the  heated  brow  of  justice.  We  all 
know  that  Homer  sometimes  nods  ;  and  I  submit  to  your  Hon- 
ors whether  it  is  not  indisputable  that  the  judges  of  the  Supreme 
Ck)urt  of  Pennsylvania — convened  in  the  very  heated  interior  of 
the  State,  in  the  extremely  hot  month  of  July,  probably  on 
one  of  the  hottest  days  of  that  loonth,  and  in  the  afternoon^  as 
the  report  fortunately  happens  to  inform  us  —  were,  at  the  time 
of  pronouncing  this  abnormal  decision  on  which  my  brother  so 
much  relies,  either  most  of  them  profoundly  asleep,  or  aU  *  nod- 
ding, nid,  nid,  nodding,'  and  so  not  responsible  for  the  strange 
doctrines  laid  down."  There  was  great  merriment  among  the 
judges,  and  it  was  increased  by  the  profound  gravity  of  Choate. 
The  Chief  Justice  (Shaw)  shook  his  sides  till  I  thought  he  would 
roll  o£F  his  chair. 

A  story  circulated  in  the  office,  for  the  truth  of  wl^ich  I  do 
not  vouch.  I  only  "tell  the  tale  as  'twas  told  to  me."  A 
stranger  called  upon  Mr.  Choate,  and  said  that  he  had  come  to  him, 
as  the  head  of  the  Suffolk  bar,  to  consult  him  upon  a  matter  very 
important  to  himself.  It  seems,  that,  at  a  hotel,  the  man  had  had 
a  dispute  with  one  of  the  waiters,  who  finally  told  him  to  go  to 
h — ^1.  "Now,"  he  continued  with  an  air  of  great  importance, 
"  I  ask  you,  Mr.  Choate,  as  one  learned  in  the  law,  and  as  my 
legal  adviser,  what  course,  under  these  very  aggravating  circum- 
stances, is  it  best  for  me,  in  your  judgment,  to  pursue  ?  "  Choate 
requested  him  to  state  again,  in  order  of  time,  every  thing  that 
occurred,  and  to  be  careful  not  to  omit  any  thing,  and,  when 
this  had  been  done,  remained  for  a  few  moments  as  if  lost  in 
deep  thought.  At  last,  with  the  utmost  gravity,  he  spoke :  "  I 
have  been  running  over  in  my  mind  all  the  statutes  of  the  United 
States,  all  the  statutes  of  the  Commonwealth  of  Massachusetts, 
and  all  the  decisions  of  all  the  judges  thereon,  and  I  am  satisfied 
there  is  nothing  in  them  that  will  require  you  to  go  to  the  place 
you  have  mentioned ;  and  donH  you  goJ*'  The  man,  it  is  pre- 
sumed, followed  this  good  advice. 

A  member  of  the  bar  tells  me,  that  at  the  time  of  the  trial  of 
the  Tufts  Will  case,  in  which  Webster  and  Choate  were  counsel 
for  the  plaintiff,  and  Samuel  Hoar  and  Augustus  Peabody  for  the 
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defendant,  he  was  dining  at  Parker's  restaurant,  which  was  then 
in  the  basement  of  the  building  on  the  comer  of  Court  Street 
and  Court  Square.  Webster  and  Choate  were  seated  at  the  next 
table  in  the  public  dining-room.  Mr.  Choate,  as  junior  counsel, 
had  finished  his  work  in  the  case,  and,  as  usual  with  him  at  such 
a  time,  was  nervous  and  indisposed,  and  partook  of  nothing  but 
tea  and  toast.  Webster,  on  the  other  hand,  although  he  was  to 
make  his  argument  in  the  afternoon,  was  indulging  in  beef,  ale, 
and  brandy  and  water,  ad  libitum^  and  was  as  comfortable  as  if 
he  had  a  month's  vacation  before  him.  When  the  court-house 
bell  rang,  Webster  went  into  court,  and  soon  commenced  his 
argument,  apparently  without  having  taken  any  time  to  prepare 
it.  His  first  remark,  in  reference  to  some  rather  angry  discus- 
sion that  had  taken  place,  was,  "  My  advice  to  my  brother  is,  to 
keep  cool ;  and  let  him  always  remember  that  truth  is  a  pearl 
to  be  obtained  only  in  still  waters."  At  its  close,  Choate  came 
to  his  office,  where  he  exclaimed  most  enthusiastically,  "  The 
greatest  argument  Webster  ever  madel  Magnificent  beyond 
even  the  powerful  appeal  he  made  in  the  E[napp  case  for  the  ad- 
mission of  the  confession  of  the  prisoner !  "  Some  one  then  asked 
Choate  what  he  thought  of  Jeremiah  Mason,  who  had  previously 
been  employed  in  the  Tufts  case.  "  A  very  great  lawyer,"  he 
replied ;  "  but  he  is  not  juicy ^ 

I  never  saw  Choate  lose  his  self-possession  in  court,  except 
once.  He  was  arguing  a  case  to  a  jury.  Judge  Wilde  presiding. 
The  judge  interrupted  him  with  the  remark,  "  Mr.  Choate,  the 
witness  did  not  make  the  statement  you  attribute  to  him." 
"  With  your  Honor's  permission,  I  will  say  that  I  cannot  be  mis- 
taken. I  took  down  every  word  the  witness  uttered,  and  have  it 
here  in  black  and  white,  just  as  I  have  stated.  If  your  Honor 
will  look  at  my  notes,  you  will  find  it  so."  Turning  to  the  jury, 
he  went  on :  "  Just  as  I  have  told  you,  gentlemen  of  the  jury, 
the  witness  testified ; "  and  he  then  repeated  the  statement. 
The  judge,  again  interrupting,  said  gruffly,  "  I  don't  want  to 
look  at  your  notes,  Mr.  Choate  ;  and,  if  I  did,  you  know  I  could 
make  nothing  of  them.  The  witness  did  not  say  what  you 
state."  .  Then  leaning  forward,  and  pointing  his  finger  at  Choate, 
he  continued  :  "  You  wanted  him  \Jb  say  so  and  so,  Mr.  Choate, 
and  you  did  your  best  to  try  and  make  him ;  hut  you  couldtUt  do 
tY."  Choate  stood  for  a  few  moments  silent,  evidently  embar- 
rassed, and  then  took  up  another  part  of  the  case. 
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While  I  was  in  his  office,  he  was  to  deliver  an  address  at  Marl- 
borough Chapel,  to  which  admission  was  to  be  had  by  tickets, 
which  were  distributed,  and  not  sold.  I  had  thought  of  asking 
him  for  a  ticket  when  he  came  to  the  office  in  the  afternoon ; 
but,  as  he  did  not  make  his  appearance,  I  determined,  with  some 
hesitation,  to  apply  at  his  house.  I  called  there,  and,  on  learn- 
ing that  he  was  at  home,  requested  the  servant  to  ask  him  if  he 
would  be  kind  enough  to  let  me  have  a  ticket  of  admission  to 
hear  his  address  in  the  evening.  The  servant,  soon  returning, 
said  Mr.  Choate  wished  to  see  me.  I  was  shown  to  his  bed- 
chamber, and,  on  entering,  found  him  in  bed,  with  a  wet  cloth 
around  his  head,  and  looking  utterly  miserable.  He  said  he  was 
suffering  from  one  of  his  worst  headaches,  and  that  he  should 
not  be  able  to  go  to  the  meeting  that  evening.  I  replied  that  the 
people  would  be  disappointed  not  to  hear  him,  but  would  be 
more  sorry  for  the  cause.  "  The  doctor  says  I  must  not  go  out. 
But  that  is  only  one  side.  Don't  you  think  I  had  better  go  ?  I 
want  to  hear  both  sides  of  the  case,  or  how  can  I  decide  it  justly  ? 
Now,  if  you  say  I  can  go,  I  think  I  will.  What  I  want  is  en- 
couragement." I  told  him  we  should  all  be  glad  if  he  were  well 
enough  to  speak  that  evening,  and  could  speak  without  injury  to 
himself ;  but  that  I  supposed  the  doctor  must  be  obeyed.  "  Gren- 
eraUy,  but  not  always,"  he  said  quickly :  ^'  sometimes  the  pa- 
tient may  deviate  with  advantage."  And  then  he  added,  "  You 
will  find  some  tickets  on  the  mantel-piece  ;  take  as  many  as  you 
want :  but  I  warn  you  not  to  come  to  the  speech ;  there's 
nothing  in  it."  I  relate  this  anecdote  to  show  the  pleasant  and 
familiar  way  in  which  Choate  chatted,  —  even  when  very  un- 
well, —  and  also  the  power  of  his  will,  manifested  by  his  actually 
attending  the  meeting,  and  making  a  splendid  speech  under  such 
adverse  circumstances.  When  I  went  to  the  Chapel  that  even- 
ing, I  did  not  believe  that  he  had  left  his  bed.  As  I  went  up  the 
stairs,  I  heard  his  weU-known  voice ;  and,  on  entering  the  hall, 
there  he  was,  walking  the  platform,  speaking  with  all  his  usual 
animation  and  fervor,  and  sometimes  gesticulating  with  great 
energy !  Not  one  there,  perhaps,  but  myself,  knew  that  he  had 
but  just  risen  from  a  sick-bed,  to  which  he  would  return  .as  soon 
as  he  reached  home,  and  where  he  would  pass  a  most  miserable 
night,  for  disobeying  the  doctor. 

Mr.  Choate  was  very  fond  of  music,  and  frequently  attended  con- 
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certs.  I  remember  his  presence  at  one  which  was  given  in  the  hall 
of  the  Masonic  Temple.  This  was  crowded ;  and  the  only  seat  I 
could  obtain  was  upon  a  bench  against  the  wall  the  farthest  distant 
from  the  stage.  While  sitting  there,  I  saw  Choate's  head  among 
the  crowd  at  the  head  of  the  stairs,  and,  catching  his  eye,  made 
signs  that  there  was  a  seat  for  him.  I  had  intended  to  give  up 
my  seat  to  him,  but  he  would  not  allow  it ;  and  there  fortunately 
happened  to  be  room  enough  for  both.  A  celebrated  English 
vocalist  sang  an  Italian  song  in  magnificent  style,  and  was 
rapturously  encored.  Choate  said  to  me  that  he  wished  he 
would  sing  ^^  The  Star-spangled  Banner."  I  had  no  means  of 
communicating  this  wish  to  the  singer,  with  which  I  have  no 
doubt  he  would  have  willingly  complied.  In  a  short  time,  he 
reappeared  on  the  stage  in  answer  to  the  call  of  the  audience, 
and  behaved  in  such  a  strange  and  brusque  manner,  that  I  said 
to  Mr.  Choate,  **  The  man  must  be  drunk."  —  "Certainly,"  was 
the  instantaneous  reply :  ^^  I  smelt  his  breath  the  moment  he 
came  on."  We  were  only  the  whole  length  of  the  hall  distant 
from  him.  This  humorous  exaggeration  shows  how  forcibly  and 
vividly,  by  a  stroke  of  genius,  Choate  could  stamp  the  impression 
he  desired  to  make  on  the  minds  of  his  hearers. 

Mr.  Ch6ate  told  a  friend  of  mine  that  he  was  going  to  try  to 
get  him  an  invitation  to  speak  on  a  certain  occasion :  "  And,  if  I 
accomplish  it,  you  may  take  the  roofs  off  of  six  AoM«e«." 

Ex-Governor  William  Allen  of  Ohio  was  a  member  of  the 
Senate  of  the  United  States  at  the  same  time  with  Mr.  Choate. 
This  gentleman  was  remarkable  for  his  stentorian  voice,  —  the 
most  powerful  I  ever  heard,  but  by  no  means  agreeable.  It  was 
a  tremendous  roar  of  forty-bull-power.  He  ought  to  have  been 
invited  to  open  the  Colosseum  with  a  speech.  He  was  once 
advertised  to  address  the  people  of  the  United  States  from  the 
steps  of  the  capitol  in  Ohio.  He  used  to  stun  and  split  the  ears 
of  senators ;  and  Choate  remarked  that  Allen  repeatedly  vio- 
lated the  Constitution  of  the  United  States,  which  forbade  the 
infliction  of  "  cruel  and  unusual  punishments." 

Mr.  Choate  one  day  said,  ^^  I  find  that  reading  an  author 
aloud — giving  voide  to  the  emotions  suggested  by  the  succes- 
sive thoughts  —  augments  the  former  infinitely  more  than  merely 
sUently  reading  the  page  could  do.  The  intense  effect  which 
speaking  the  words  of  a  page  in  appropriate  tones  produces  on 
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me,  I  am  somewhat  puzzled  to  account  for.  It  can  be  referred, 
I  think,  to  an  effect  of  sympathy ;  inasmuch  as  the  tones  heard 
by  your  own  ear,  though  they  come  from  your  own  mouth,  seem 
as  if  produced  by  a  third  person.'*  After  a  slight  pause,  he 
added  in  a  low  tone,  ^^  Certain  passages  in  the  orators  and  poets 
I  cannot  read  without  having  goose-flesh  all  down  my  back." 
Let  us  not  smile  at  the  homeliness  of  the  statement.  It  fully 
expressed  his  feeling*  Choate  never  hesitated  to  use  a  very 
common  or  even  slang  phrase,  if  it  adequately  and  forcibly  con- 
veyed his  meaning ;  and  we  are  reminded  that  Holmes,  describ- 
ing his  sensations  when  a  lyric  conception  ^'  hits  him  like  a  bullet 
in  the  forehead,"  speaks  of  the  feeling  *'  as  of  centipedes  creep- 
ing down  the  spine." 

Every  one  has  heard  of  Mr.  Choate's  handwriting,  —  famous 
for' obscurity.  It  was  impossible  for  one  not  familiar  with  it  to 
decipher  the  hieroglyphics ;  and  even  he  himself,  when  the  sub- 
ject was  forgotten,  was  sometimes  at  a  loss.  Whenever  I  took  a 
note  from  him  to  a  brother-lawyer,  it  was  thrown  down  as  soon 
as  glanced  at,  with  the  impatient  remark,  "  I  don't  know  what 
that  is:  what  is  it?"  Sometimes  this  was  said  as  if  it  was 
thought  Choate  intended  to  perpetrate  a  joke  upon  his  brethren. 

Shortly  after  his  appointment  to  the  bench  of  the  Supreme 
Court  of  the  United  States,  Mr.  Justice  Clifford,  of  Maine,  was 
holding  a  session  of  the  United  States  Circuit  Court  in  Boston. 
On  account  of  the  necessary  adjournment  of  the  court,  it  was 
found  impossible  to  hear  a  case  in  which  Mr.  Choate  was  en- 
gaged ;  and  the  judge,  ignorant  of  the  extraordinary  characters 
which  Mr.  Choate  made  to  represent  the  letters  of  the  English 
language,  suggested  to  both  counsel  to  submit  their  arguments  in 
writing.  This  proposal  created  much  amusement  among  the 
members  of  the  bar,  who  were  doubtless  fancying  the  amaze- 
ment of  the  judge  when  entering  upon  the  perusal  of  a  pile  of 
Choate's  manuscript.  The  hilarity  was  much  increased  when  Mr. 
Choate  gravely  said,  as  if  by  way  of  explanation  to  the  court, 
"Your  Honor  observes  the  smile  with  which  this  proposal  is 
received  by  my  brethren :  it  is  all  on  my  account.  I  write  well 
— but  Owoly:' 

When  I  determined  to  go  to  California,  I  asked  Mr.  Choate  if 
he  could  give  me  some  letters  of  introduction.  He  at  once  re- 
plied in  the  affirmative,  and  named  a  time  when  he  would  have 
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them  ready  for  me.  I  called  at  the  appointed  hour ;  and  there 
they  were,  —  three  letters, — lying  on  his  desk,  all  prepared  for 
me.  He  handed  them  to  me,  saying  that  he  hoped  they  would 
be  of  use  to  me  ;  and  then  made  some  remarks  concerning  Cali* 
fomia  as  a  new  country,  observing  that  it  was  evidently  in  a 
state  of  violent  fermentation,  the  greed  of  gold  tending  to  swal- 
low up  the  nobler  sentiments;  that  able  and  upright  lawyers 
were  needed  in  just  such  a  community,  to  inculcate  respect  for 
the  law,  and  to  demand  a  pure  administration  of  justice ;  that 
such  men  must  eventually  become  influential,  and  win  the  re- 
spect of  the  best  citizens.  He  then  grasped  me  warmly  by  the 
hand,  and  said,  "  I  wish  you  success,  and  God  bless  you."  These 
were  the  last  words  I  ever  heard  from  his  lips.  Soon  after  my 
arrival  in  San  Francisco,  I  delivered  my  letters  of  introduction. 
One  was  to  Mr.  Webb  of  Salem,  then  mayor  of  the  city.  He 
was  delighted  to  receive  a  letter  from  Mr.  Choate,  and  to  behold 
again  the  mysterious  characters.  He  tried  to  read  it,  but  was 
soon  brought  to  a  stop ;  and  I  wus  much  amused  at  being  called 
upon  to  read  my  own  letter  of  introduction,  with  the  too  flatter- 
ing adjectives  which  Choate,  in  his  generosity,  had  bestowed 
upon  me.  Mayor  Webb  wished  me  to  go  with  him  while  he 
took  the  letter  to  show  it  to  some  of  the  other  public  officers  in 
City  Hall ;  but  I  declined  doing  this,  merely  giving  him  a  few 
lessons  to  make  him  perfect  in  the  translation  of  the  epistle.  He 
afterwards  told  me  that  several  members  of  the  bar  had  been  to 
his  office  to  see  the  perplexing  document,  and  try  to  puzzle  out 
its  meaning.  I  had  a  similar  experience  with  the  other  letters. 
They  each  made  a  sensation.  Choate's  fame  had  reached  Cali- 
fornia. The  admiration  felt  for  him,  and  the  curiosity  to  see  his 
unique  handwriting,  made  me  more  acquaintances  than  I  could 
have  gained  in  any  other  way.  His  letters  of  introduction 
opened  all  doors. 

Webster  truly  said  that  Choate  was  a  wonderftd  man, — a  mar- 
vel. He  was  a  compound  of  opposites.  He  was  a  most  consum- 
mate reasoner, — therefore  an  admirable  logician,  —  and  yet  he  had 
also  a  very  exuberant  fancy.  He  was  profoundly  versed  in  the 
law ;  acquainted  even  with  the  dryest  parts  of  it,  which  his  rhet- 
oric touched,  and  they  were  covered  with  flowers,  like  Aaron's  rod. 
Looking  at  him  in  one  aspect,  we  might  say  that  he  was  a  book- 
worm ;  that  his  home  was  his  library,  for  whose  "  sweet  luxuries  " 
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he  sighed  when  abroad.  But  see  him  in  court ;  and  was  there 
ever  a  better  judge  of  human  nature,  one  more  conversant  with  the 
details  of  business,  or  one  who  was  more  a  man  of  the  world  ? 
His  veins  at  times  seemed  fiUed  with  molten  lava :  he  addressed  a 
jury  then  as  if  in  a  frenzy ;  every  muscle  quivered  with  emotion  ; 
the  perspiration  stood  in  drops  upon  his  hair ;  and  yet  he  never 
once  lost  sight  of  the  goal  at  which  he  was  aiming,  —  success,  — 
and  all  the  time  his  brain  was  as  cool  as  if  contained  in  a  casket 
of  ice.  ^^  His  feeling  was  all  intellect,  and  his  intellect  was  all 
feeling.''  In  the  management  of  causes,  he  had  the  shrewdest 
common  sense,  consummate  tact,  and  unerring  judgment ;  and 
yet  he  combined  with  these  practical  qualities  an  exquisite  sen- 
sibility to  the  beautiful  and  the  sublime.  His  imagination  vivi- 
fied whatever  it  noticed;  his  wit  was  playful  and  pungent;  he 
delighted  in  ludicrous  exaggeration,  or  in  forcing  words  into  a 
novel  service.  The  activity  and  alertness  of  his  mind  were  as- 
tonishing. To  his  profession  he  was  devoted  totis  viribtis  ;  as  he 
remai^  in  his  diary,  **  To  my  profession  of  the  law  and  of  ad- 
vocacy, with  as  large  and  fair  an  accompaniment  of  manly  and 
graceful  studies  as  I  can  command."  With  all  the  knowledge 
that  his  brethren  had  of  Choate's  industry,  they  were  surprised, 
when  his  biography  was  published,  to  learn  that  this  foremost 
man  of  them  all,  in  the  maturity  of  his  reputation,  habitually 
studied  text-books  and  reports  (aside  from  particular  cases  in 
hand  or  on  trial)  with  a  thoroughness  which  would  have  been 
becoming  to  a  beginner  at  the  bar.  To  this  he  added  the  sys- 
tematic study  of  the  ancient  classics  with  written  translations,  of 
the  English  classics,  of  history,  and  rhetoric,  all  with  a  view  not 
only  to  extend  his  knowledge  and  to  cultivate  his  taste,  but  to 
increase  his  stock  of  English  words  and  felicitous  phrases.  His 
mark  was  high,  —  to  become  the  first  advocate  before  an  Ameri- 
can jury,  —  and  he  succeeded.  Work  was  the  law  of  his  being. 
If,  as  Carlyle  says,  **  genius  is  only  an  infinite  capacity  of  taking 
pains,"  Choate  would,  on  this  account  alone,  have  been  the  most 
eminent  among  mortals.  He  laid  down  and  followed  the  rule, 
**  alwajrs  to  try  to  do  his  best." 

Mr.  Choate,  as  I  have  intimated,  had  a  very  sensitive  poetical 
temperament.  His  sensibility  was  so  exquisitely  keen,  his  faculty 
of  expression  so  quick  and  copious,  that  he  easily  overflowed  in  a 
rich,  vivid,  glowing  style,  instinct  with  passion,  and  colored  with 
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all  the  hues  of  fancy,  but  sometimes  extrayagant.  His  long 
sentences  remind  us  of  the  writers  of  the  Elizabethan  age, 
with  their  "  long-resounding  march  and  energy  divine."  Some 
have  complained  of  them  for  redundancy ;  but,  if  examined,  it 
will  be  found  that  every  adjective,  every  epithet,  is  necessary  to 
convey  exactly  Choate's  precise  idea  as  it  lay  in  his  own  mind, 
and  as  he  wished  to  convey  it  to  others.  It  would  be  a  great 
mistake  to  suppose  that  a  man  who  had  studied  words  so  care- 
fully used  a  multitude  of  them,  because  he  could  not  hit  upon 
the  right  one  to  express  his  meaning.  If,  as  has  been  said,  ^^  he 
drove  a  substantive  and  six,"  every  one  of  the  six  helped  to  draw 
the  load.  If  he  played  an  air  with  variations  which  no  one  else 
could  invent  or  execute,  they  did  not  conceal,  but  embellish,  the 
theme  which  was  heard  throughout,  — 

'^  Untwisting  all  the  chains  that  tie 
The  hidden  soul  of  harmony." 

It  must  not  be  forgotten  that  all  his  arguments  at  the  bar  were 
intended  to  be  heard,  not  read ;  and  that,  as  he  delivered 
them,  every  clause  was  understood,  and  the  general  effect  which 
the  orator  wished  to  produce  was  reached  at  the  conclusion  of 
the  sentence. 

Mr.  Choate's  ear  for  music  demanded  a  rhythmical  sentence* 
That  might  be  known  from  the  intonations  of  his  voice,  from 
the  pathos  and  sweetness  of  his  cadences.  Indeed,  I  think  one 
of  the  secrets  of  his  fascination  as  a  lecturer  was  his  frequently 
chanting  periods  in  a  low,  rich  voice,  that  accompanied  his 
thought  like  the  sweet  tones  of  a  harp. 

Mr.  Choate's  ambition,  I  have  said,  appeared  to  be  to  become 
the  great  American  advocate,  —  the  foremost  man  of  the  nation 
before  a  jury.  For  this  purpose,  he  shrank  from  no  labor :  he 
studied  law  with  untiring  assiduity  ;  he  began  a  systematic  course 
of  reading  the  best  works  of  the  best  authors  on  a  great  variety 
of  subjects ;  he  "  took  all  knowledge  for  his  province  ;"  and  his 
main  object  seems  to  have  been  to  render  himself  an  all-accom- 
plished advocate,  —  a  master  of  all  the  keys  that  can  unlock  the 
gates  of  human  passion,  and  open  the  doors  to  conviction.  Ac- 
cordingly, in  court,  he  bent  every  energy  to  the  task  of  winning 
the  verdict  of  the  jury.  Every  thing  that  he  said  or  did  had 
reference  to  this  object.     Every  lawyer  knows  that  ti.e  most  dif- 
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ficult  part  of  the  trial  is  finished  when  the  argument  begins ; 
that  is,  it  lies  in  the  examination  and  cross-examination  of  wit- 
nesses,—  in  the  efforts  to  get  in  or  keep  out  evidence.  In  all 
this  Choate  was  pre-eminent.  U  his  opponent  was  a  man  of 
ability,  the  tilt  between  them  was  equal  in  interest  to  the  most 
skilful  fencing-match.  His  ^^  acting,"  during  the  trial  of  a  dif- 
ficult case,  was  consummate,  —  equal  to  any  performance  on  the 
stage.  He  identified  himself  with  his  client ;  so  that  it  was 
disparagingly  said  that  the  latter,  for  the  time,  ^^  owned  him,  his 
aspiration,  his  respiration,  his  inspiration,  and  his  perspiration." 
But  this  was  not  true :  Choate  never  lost  himself  in  his  client, 
who  always  had  the  advantage  of  his  sagacious  brain  and  pro- 
fessional skill.  I  think  he  felt  but  little  interest  in  the  client, 
who  was  forgotten  almost  as  soon  as  the  case  ended :  his  interest 
was  in  the  trial,  —  the  game,  — and  in  winning  it  as  if  it  were 
a  game  of  chess. 

A  priori^  one  would  have  said  that  no  such  style  of  speaking 
as  Choate 's  would  be  tolerated  in  a  Massachusetts  court  of  law, 
it  was  sometimes  so  violent,  so  fittntic,  so  extravagant.  When 
greatly  excited,  he  appeared  to  be  almost  in  convulsions,  every 
fibre  in  his  body  quivering  with  emotion,  his  face  ashy  pale,  his 
eyes  flashing,  his  gestures  most  violent ;  and  he  would  shout, 
and  even  scream,  with  all  the  force  of  his  lungs.  He  did  not, 
"  in  the  very  torrent,  tempest,  and,  as  I  may  say,  whirlwind  of 
his  passion,  beget  a  temperance  that  gave  it  smoothness."  Like 
a  high-mettled  steed,  he  was  off  at  a  tremendous  rate  from  the 
word  *'  Go !  "  and  he  kept  up  or  increased  the  pace  to  the  end 
of  the  course.  When  I  have  seen  Choate  employ  two  extraordi- 
nary instruments  of  expression,  —  hU  nose  and  hi»  heels y —  drawing 
in  the  whole  volume  of  his  breath  through  his  large  nose  with 
a  noise  heard  all  over  the  room,  —  and  then,  to  double  the  force 
of  this  expression,  closing  his  sentence  by  coming  down  on  his 
heels  with  a  muscular  effort  which  shook  the  whole  court-room  ; 
when  I  heard  of  his  tearing  his  coat  from  top  to  bottom  by  the 
violence  of  his  gestures,  —  I  was  pleased  at  reading  that  a  gen- 
tleman in  England  told  Choate  that  he  had  frequently  seen  Ers- 
kine,  in  addressing  a  jury.  Jump  up  and  knock  his.  feet  together 
before  he  touched  the  floor  again. 

I  believe  it  must  be  admitted  that  Choate  did  not  think  that 
troth  lies  in  siiU  waters.    He  appeared  rather  to  be  of  opinion 


Digitized  by  VjOOQIC 


16  SOME  BEMINISCENCES  OF  BUFUB  CHOATE. 

that  it  was  a  goblet  of  gold  cast  into  a  furious  and  foaming 
whirlpool,  —  as  in  Schiller's  ballad,  — into  which  he  who  would 
rescue  it  must  plunge,  and  contend  for  it  with  the  raging  waters  ; 
and  so,  like  the  daring  youth  in  the  stoiy,  he  would  leap  into  the 
boiling,  hissing,  frightful  vortex,  pluck  from  its  dark  womb  the 
golden  prize,  bear  it  with  upraised  hand  through  surging  billows 
and  assailing  enemies  back  to  the  welcome  shore,  and  place  it  in 
the  hands  of  the  virgin  goddess,  Justice,  to  give  to  its  rightful 
owner. 

Many  of  these  traits  which  I  have  described  would  have  been 
fatal  to  anybody  else ;  but  in  Choate  they  had  the  stamp  of 
originality.  They  sprang  from  his  very  nature.  His  style  of 
speaking  was  genuine,  was  his  own,  was  natural  to  him,  and, 
being  so,  had  tiie  force  and  effect  of  whatever  is  true  and  spon- 
taneous. 

His  courage  always  rose  with  the  emergency.  The  blacker 
things  looked  for  his  client,  the  more  unflinchingly  he  stood  by 
him.  To  lose  heart  then,  —  nay,  to  falter  for  an  instant, — 
would,  to  him,  have  been  like  fleeing  from  the  field  of  battle  on 
accoimt  of  a  panic.  His  theory  of  a  court  of  justice  appeared 
to  be,  that  it  is  an  arena  upon  which  the  champions  of  both  par- 
ties contend,  under  the  direction  of  the  judge,  each  doing  his 
best ;  and  that  in  this  way  the  righteous  side  will  be  made  mani- 
fest. He  was  never  to  desert  a  client,  but  let  the  jury  judge 
him.  So,  when  court,  counsel,  witnesses,  every  thing,  were 
against  him,  and  he  seemed  to  have  gone  down  before  his  foes, 
and  lying  under  their  feet,  suddenly  I  have  seen  him  reappear, 
shaking  his  terrible  locks  at  his  assailants,  scattering  them  before 
him  with  one  sweep  of  his  arm,  and,  holding  aloft  his  flag,  carry 
it,  like  the  white  plume  of  Navarre,  in  safety  through  the  hard- 
fought  field,  and  wave  it  in  triumph  at  the  termination  of  the 
fierce  conflict. 

It  has  often  been  said  that  the  great  actor's  work  dies  with 
him.  Who  shall  preserve  from  oblivion  that  magic  of  voice,  that 
charm  of  form,  of  look,  of  gesture,  through  which  his  soul  has 
spoken  to  his  fellow-men  with  such  resistless  eloquence  ?  His 
excellence  may  linger  long  in  the  traditions  of  the  world ;  but  he 
remains  the  shadow  of  a  mighty  name.  It  is  so  with  the  orator 
in  respect  to  his  manner  of  delivering  his  speeches.  It  is  true  that 
the  ability  of  the  great  orator  may  be  recognized  in  his  orations. 
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We  may  read  them  with  eyes  suffused  with  tears,  and  with  hearts 
thrilled  as  by  a  trumpet-blast,  and  to  some  extent  perceive  and 
appreciate  the  causes  of  his  wonderful  power  in  swaying  at  will 
multitudes  of  men ;  and  yet  we  exclaim,  ^^  Would  that  we  could 
have  heard  the  great  orator  himself  deliver  these  noble  passages  !  " 
*'  'Twere  worth  ten  years  of  peaceful  life  "  to  have  heard  Demos- 
thenes speaking  for  the  crown ;  or  Cicero  pleading  for  the  citi- 
zenship of  Archias ;  or  Mirabeau  shouting,  ^^  If  I  shake  my  terrible 
locks,  all  France  trembles  ! "  or  Burke  or  Sheridan  at  the  trial  of 
Warren  Hastings ;  or  Webster  in  reply  to  Hayne  ;  or  any  great 
orator  in  his  most  impassioned  moments.  ^^  True  eloquence 
must  exist  in  the  man,  in  the  subject,  and  in  the  occasion ; " 
most  of  all,  in  the  man.  Therefore  we  desire  to  stand  in  the 
personal  presence  of  the  great  speaker ;  to  behold  ^^  the  sea  of 
upturned  farCes ; "  to  sympathize  with  the  excited  multitude ; 
to  read  the  importance  of  the  occasion  in  all  eyes;  to  hear 
the  tones  of  that  wonderful  instrument,  the  human  voice ;  to 
observe  the  graceful  or  vehement  gesture ;  to  mark  ^^  the  high 
purpose,  the  firm  resolve,  the  dauntless  spirit,  speaking  on  the 
tongue,  beaming  from  the  eye,  and  urging  the  whole  man  on- 
ward, right  onward,  to  his  object."  Not  by  reading  him  in  the 
closet,  but  by  hearing  him  in  the  public  assembly  or  the  forum, 
do  we  know  the  great  orator,  and  understand  what  Demosthenes 
meant  when  he  said  that  the  first,  second,  and  third  requisite  of 
an  orator  is  ^^ action,  action,  action!''  meaning  thereby  every 
bodily  element  of  expressing  his  thought. 

The  great  lawyer  and  advocate  is  even  worse  off  than  the  great 
public  speaker  in  respect  to  posthumous  fame,  because  few  but 
professional  men  read  or  understand  or  care  for  arguments 
delivered  before  a  court  of  law.  The  fame  of  such  men  as 
Pinkney,  Dexter,  and  Choate,  as  forensic  orators,  is  even  now 
traditional. 

Three  most  eminent  orators  have  appeared  in  this  country 
daring  this  century,  all  bom  in  New  England,  and  all  of  na- 
tional reputation,  —  Webster,  Everett,  and  Choate  ;  Webster 
and  Choate  distinguished  in  the  public  assembly,  at  the  bar,  and 
in  the  senate,  and  Everett  in  the  first  arena.  If  asked  in  which 
sphere  each  was  pre-eminent,  I  should  answer,  ^^  Webster  in  ar- 
guing a  very  important  and  complicated  question  of  constitu* 

TOL.  XI.  2 
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tioDal  law,  Everett  upon  the  academic  and  popular  platform, 
and  Choate  before  a  jury." 

The  name  of  Rufas  Choate  suggests  the  names  of  his  distin- 
guished contemporaries ;  and  I  may  be  excused  for  a  brief  notice 
of  them  as  orators,  as  I  happened  to  hear  them  all  in  their  best 
moments. 

If  any  man  could  be  said  to  wield  thunderbolts,  it  was  Web- 
ster in  his  most  vigorous  days.  He  was  then  sometimes  ^^  the 
sea  in  a  storm :  "  in  his  later  days,  he  was  ^^  the  sea  in  a  calm." 
In  the  latter  period  he  was  slow,  unimpassioned,  deliberate; 
in  manner  like  a  very  good  reader.  In  his  prime,  when  he  be- 
came interested  in  the  discussion  of  some  important  topic,  and 
was  warmed  by  the  subject,  or  simply  by  the  action  of  his  own 
mind,  his  elocution  was  various,  animated,  and  powerful.  He 
had  at  times,  also,  a  third  manner,  as  different  from  either  of 
the  others  as  if  it  were  that  of  a  different  man.  This  was  when 
he  was  thoroughly  roused  and  excited  by  opposition,  or  wrought 
up  to  the  highest  pitch  by  his  intense  interest  in  the  subject.  He 
was  then  very  vehement,  and  poured  forth  a  torrent  of  words ;  his 
voice  was  loud,  and  on  a  high  key ;  his  gestures  perpetual  and 
violent ;  his  face  alternately  flushed  and  pale.  He  overwhelmed 
and  oppressed  as  well  as  convinced.  A  clergyman,  who  heard 
him  in  the  Massachusetts  Convention  in  1820,  told  me,  that,  in 
one  of  his  speeches  there,  Webster  was  like  a  raging  lion.  The 
contrast  between  this  and  his  latter  manner  was  remarkable. 

It  was  my  good  fortune  often  to  hear  Webster  at  Faneuil 
Hall  in  his  palmiest  days.  I  have  seen  him  when  every  nerve 
was  quivering  with  excitement,  when  his  gestures  were  most 
violent,  when  he  was  shouting  at  the  top  of  his  clarion  voice, 
when  the  lightnings  of  passion  were  plajdng  across  his  dark  face 
as  upon  a  thunder-cloud.  I  marked  the  terrible  effect,  when, 
after  repeated  assaults  —  each  more  damaging  than  the  pre- 
ceding— upon  the  position  of  an  opponent,  he  launched  with, 
superhuman  strength  the  thunderbolt  that  sped  straight  to  its 
mark,  and  demolished  all  before  it.  The  air  seemed  filled  with 
the  reverberations  of  the  deep-mouthed  thunder. 

In  a  speech  which  he  delivered  in  Boston  shortly  after  "  nul- 
lification  "  times,  I  remember  his  referring  to  Hajme's  speaking 
of  '^  one  Nathan  Dane."  Mr.  Webster  always  considered  Dane 
as  the  author  of  the  celebrated  North-western  Ordinance,  by 
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which  that  large  territory  was  consecrated  for  ever  to  freedom. 
He  exclaimed  very  scornfully,  "  Mr.  Hayne  calls  him  one  Na- 
than Dane !  I  tell  you,  fellow-citizens,  that,  as  the  author  of 
the  North-western  Ordinance,  Nathan  Dane's  name  is  as  immor- 
tal as  if  it  were  written  on  yonder  firmament,  blazing  for  ever 
between  Orion  and  the  Pleiades.'*^  It  is  impossible  to  give 
an  idea  of  the  effect  which  Webster's  delivery  of  these  words 
produced.  Throwing  back  his  head,  raising  his  face  towards  the 
heavens,  lifting  both  arms  in  front  of  him,  and  pointing  upwards 
to  the  overarching  sky,  so  magnificent  was  his  attitude,  and  so 
thrilling  the  tones  of  his  voice,  that  we  almost  seemed  to  see  the 
starry  characters  shining  in  eternal  lustre  upon  the  firmament. 
The  effect  was  sublime.  I  have  never  seen  it  equalled  upon 
the  stage,  —  not  even  by  the  greatest  actor. 

Everett  was  a  graceful,  persuasive,  delightful,  mellifluous 
speaker.  We  were  borne  along  upon  the  stream  of  his  eloquence 
as  upon  a  beautiful  river  springing  from  the  Delphian  Parnassus 
sacred  to  Apollo  and  the  Muses;  wandering  through  classic 
groves, 

"  Where  the  Attic  birds 
Trill  their  thick- warbled  notes  the  summer  long; '' 

by  Athens,  mother  of  arts  and  eloquence,  and  past  the  glories  of 
its  Acropolis;  by  flowery  Hymettus  and  its  murmuring  bees; 
lingering  by  battle-fields  where  man  gained  immortality  by  dying 
for  truth  and  country;  meandering  through  Arcadian  pastures 
dotted  with  flocks  and  herds, 

"  With  lasses  chantiDg  o'er  the  pail. 
And  shepherds  piping  in  the  dale ; " 

flowing  through  the  plains  of  sunny  Italy,  and  by  the  walls  of  im- 
perial Rome ;  sweeping  through  pathless  forests,  listening  to  the 
whispering  pines,  and  catching  the  faint  sound  of  the  settler's  axe 
as  he  clears  an  opening  in  the  wilderness ;  now  spreading  out  into 
a  beautiful  lake,  in  whose  serene  bosom  are  reflected  the  fairest 
scenes  of  earth  and  sky ;  then  narrowing  its  course,  and  running, 
with  shuddering  waters  and  impetuous  torrent,  through  some 

1  Hr.  Winthrq;),  in  his  oration  on  the  last  Fourth  of  Jnly,  states  that  Mr.  Web- 
ster made  nse  of  this  grand  figure  in  reference  to  John  Hancock's  signature  of  the 
Dedaration  of  Independence.  I  myself  heard  Webster,  in  Faneuil  Hall,  applj  it  to 
Mr.  Dane. 
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dark  ravine,  fit  place  for  wholesale  murder  in  a  tyrant's  cause  ; 
and  again,  escaping,  and  welcoming  the  free  heavens  and  the 
gladsome  light  with  a  tuneful  ripple  in  which  is  always  heard  the 
song  of  the  infant  brook  learnt  far  up  among  the  misty  moun- 
tain-tops ;  then,  rolling  with  deeper,  stronger  current,  by  storied 
castles  and  ivy-mantled  towers,  murmuring  their  legends  of  love 
and  glory ;  until  at  last,  swollen  into  a  broad,  deep,  swift,  and 
majestic  river  by  countless  tributaries  from  every  clime  and  coun- 
try, and  bearing  on  its  breast  ^^  the  solidest  treasures  of  human 
wisdom  and  the  fairest  harvests  of  poesy  and  wit,"  the  voyage 
is,  alas !  too  soon  ended,  even  while  we  exclaim,  "  Flow  on  for 
ever,  beautiful  river,  still  for  ever  flow  thou  on,"  and  its  voice 
of  many  waters  is  lost  in  the  murmurs  of  the  all-receiving  sea. 

During  the  jubilee  held  in  Boston  on  the  occasion  of  the  com- 
pletion of  certain  railroads,  a  dinner  was  given  to  all  the  guests 
in  a  large  tent  on  the  Common.  Mr.  Everett  was  invited  to 
speak ;  and  his  subject  was,  of  course,  railroads.  After  mention- 
ing the  objections  sometimes  made  to  them,  —  that  passengers 
cannot  enjoy  the  scenery,  however  beautiful,  through  which  they 
are  whirled  at  great  speed,  —  he  said,  ^'  But  let  us  see  whether,  on 
the  other  hand,  there  is  not  a  great  compensating  advantage  to 
the  denizens  of  the  country;"  and  then,  in  illustrating  this  idea, 
he  gave  a  description  of  the  coming  in  of  the  ground-swell  of  the 
ocean  upon  the  shore,  in  which  the  words  and  the  clauses,  as 
delivered  by  him,  sounded  like  the  march  of  the  mountain- wave 
itself.  I  think  there  is  nothing  of  its  kind,  in  prose,  superior  to 
it  in  the  English  language.     He  said,  — 

"  But  for  the  much  greater  cheapness  of  transit  on  railroads, 
how  many  thousands  might  be  obliged  to  spend  all  their  lives  in 
the  country,  without  ever  being  able  to  visit  the  sea-coast,  and  to 
behold  that  most  magnificent  of  all  spectacles,  a  glorious  combing 
wave,  as  in  long  line  it  slowly  approaches  the  shore,  gradually 
rising  higher  and  higher,  until  at  last,  its  green  crest  bending 
over  in  the  most  graceful  of  all  curves,  it  dashes  into  snow-white 
foam,  and  runs  and  spreads  and  dies  along  the  whispering 
sands ! " 

The  voice  of  the  orator  had  a  dying  fall,  that  melted  into 
silence  with  the  dying  wave.  I  heard  exclamations  of  **  Beauti- 
ful, beautiful ! "  dl  aroimd  me ;  and  a  thrill  of  delight  ran  all 
over  the  immense  audience,  as  a  field  of  wheat  bends  and  ripples 
before  the  breeze. 
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When  Sir  Joshua  Reynolds  delivered  the  last  of  his  discourses 
before  the  Royal  Academy  of  Art,  Edmund  Burke  went  up  to 
him  at  the  close  of  the  lecture,  and  said  to  him,  in  the  words  of 
Milton,  — 

"  The  angel  ended,  and  in  Adam's  ear 
So  channing  left  hia  yoice»  that  he  awhile 
Thought  him  still  speaking,  still  stood  fixed  to  hear/' 

Everett  related  this  anecdote,  and  complimented  Choate  by 
applying  these  lines  to  him.  This  compliment,  probably  the  most 
exquisite  ever  paid  to  any  speaker,  was  equally  merited  by  Ever- 
ett himself.  I  have  known  a  vast  audience,  for  some  moments 
after  he  ceased  speaking,  stand  hushed  in  the  deepest  silence,  as 
if  still  spell-bound  by  the  sweet  strains  of  his  eloquence,  and 
intently  listening  to  catch  their  faintest  echoes. 

How  truly  these  words  in  Dr.  Johnson's  epitaph  on  Goldsmith 
apply  to  Everett !  — 

"  Nullum  quod  tetigit  non  ornavit. 
AfFectuum  potens,  at  Unii  dominator ; 
Ingenio  sublimis,  yiyidus,  versatilis ; 
Oratione  grandis,  nitidusi  venustus." 

Mr.  Choate  was  very  different,  as  an  orator,  from  either  Web- 
ster or  Everett.  He  was  entirely  8ui  generis.  I  have  said  that 
in  court  his  whole  object  was  to  make  the  jury  believe  in  him 
and  his  client.  To  that  one  end  all  his  energies  were  devoted ; 
and  so  successful  was  he,  that  no  jury  returned  a  verdict  against 
him  without  wishing  that  it  had  been  possible  for  them  to  render 
it  the  other  way.  I  have  sometimes  entered  the  court-house, 
and,  ascending  the  stone  stairway,  heard  Choate  screaming  with 
all  his  might.  I  have  said  to  myself  that  he  was  '*  tearing  a 
passion  to  rags,  —  to  very  tatters, "  —  and  that  I  would  not  be 
affected  by  him  ;  and  yet  in  a  few  minutes  I  would  find  myself 
coming  under  the  influence  of  the  magician's  spell,  and  soon 
yielding  to  the  charm  altogether.  There  was  certainly  a  per- 
sonal magnetism  about  the'man  which  produced  strange  effects. 
We  stood  upon  enchanted  ground.  At  the  wave  of  his  magic 
wand,  vapors  appeared  to  ascend  from  the  earth  and  affect  the 
brain,  and  we  saw  visions.  We  were  living  in  another  world : 
we  had  lost  our  hold  of  the  '*sure  and  firm-set  earth,"  and 
would  not  have  been  surprised  at  any  moment  if  it  had  opened 
and  filled  the  air  with  the  most  splendid  coruscations. 
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The  great  secret  of  the  power  of  Mr.  Choate's  eloquence  was 
his  intense  earnestness,  arising  from  his  emotional  nature,  so 
that  he  seemed  to  feel  every  word  he  uttered.  Subsidiary  to 
this  —  at  times  relieving  and  at  times  deepening  its  effect  — 
were  all  the  rich  gifts  and  accomplishments  which  he  possessed. 

In  his  speech  on  the  Judicial  Tenure,  in  the  Massachusetts 
Convention  (1853),  after  sajdng  that  the  judge  must  be  honest, 
upright,  and  impartial, — no  respecter  of  persons,  —  he  pro- 
nounced this  noble  sentence,  in  his  most  impressive  tones,  amid 
the  breathless  attention  of  all  around  him  :  — 

"  If  Athens  comes  before  him  to  demand  that  the  cup  of  hem- 
lock be  put  to  the  lips  of  the  wisest  of  men,  and  he  believes 
that  he  has  not  corrupted  the  youth  nor  omitted  to  worship  the 
ffods  of  the  city^  nor  introduced  new  divinities  of  his  o^on^  he  must 
deliver  him,  although  the  thunder  light  on  the  unterrified  brow." 

It  may  be  added  that  Mr.  Choate,  in  this  most  eloquent 
speech,  delivered  by  him  when  he  was  almost  prostrated  by 
sickness,  carried  the  convention  with  him. 

Every  writer  who  attempts  an  essay  upon  Mr.  Choate  ex- 
presses disappointment  at  not  being  able  to  give  a  better  idea  of 
this  strange  and  incomprehensible  orator  to  those  who  never 
heard  him.  But  how  can  he  expect  to  succeed  ?  Can  an  idea 
of  Jenny  Lind's  singing  be  conveyed  to  those  who  have  not 
heard  her  ?  Who  would  undertake  to  describe  Paganini's  play- 
ing to  those  who  had  never  listened  to  the  performances  of 
the  marvellous  violinist  ?  Indeed,  —  I  say  it  in  no  disparaging 
sense,  —  Choate  appears  to  me  to  have  been  the  Paganini  of  ad- 
vocates, I  refer  mefrely  to  the  delivery :  as  unique,  as  weird,  as 
mysterious,  as  eccentric,  as  wonderful  and  inexplicable  a  phe- 
nomenon in  oratory,  as  Paganini  was  in  music.  There  was  also 
some  personal  resemblance  between  the  two  men,  —  in  nervous 
organization,  in  the  spare  habit  of  body,  in  the  sad  expression  of 
the  haggard  countenance  when  in  repose,  in  the  blazing  eyes 
when  excited. 

No  one  who  was  well  acquainted  with  Mr.  Choate  can  read 
without  tears  the  touching  passage  in  the  letter  of  Mr.  Hillard 
—  almost  his  lifelong  friend  —  frojn  on  board  the  Cunard  steamer 
in  which  Mr.  Choate  had  taken  passage  for  Europe,  in  the  hope 
of  recruiting  his  health.  Mr.  Hillard  writes,  "  From  the  mo- 
ment I  first  looked  upon  him,  on  the  morning  of  the  day  that  we 


Digitized  by  VjOOQIC 


SOME  REBONISGENCES  OF  BTJFUS  CHOATE.  23 

sailed,  I  felt  assured  that  the  hand  of  death  was  on  him.  He 
was  always  lying  at  full-length  upon  the  sofa,  and  perfectly 
quiet,  though  not  reading,  or  listening  to  reading.  This  in  itself, 
in  one  with  so  active  a  brain  and  restless  an  organization  as  his, 
was  an  ominous  sign.''  It  is  well  known  that  Mr.  Choate,  being 
unable  to  proceed  on  the  voyage,  was  landed  at  Halifax,  where, 
on  the  18th  of  July,  1859,  he  died  in  a  room  from  whose  window 
he  had,  almost  to  the  last,  looked  upon  the  sea,  by  the  side  of 
which  he  was  bom,  and  which  he  had  so  long  and  habitually 
loved. 

The  sorrow  for  his  death  was  deep  and  universal.  Every  one 
felt  "  what  shadows  we  are,  and  what  shadows  we  pursue,"  when 
he  knew  that  the  eloquent  tongue  was  silent,  the  flashing  eye 
closed,  the  teeming  brain  become  a  clod  of  the  vaUey,  and  that  a 
life  which  had  been  so  full  of  energy  and  splendor,  so  crowded 
and  crowned  with  intellectual  achievements  and  triumphs,  had 
passed  away  for  ever  like  a  vapor.  The  lines  of  Wordsworth, 
quoted  by  Mr.  Choate  in  his  eulogy  upon  Harrison,  recurred :  — 

"  Whither  is  fled  the  visionary  gleam  ? 
Where  is  it  now,  the  glory  and  the  dream  ?  " 

But,  turning  now  from  his  professional  career,  with  all  its  re- 
nown and  lustre,  what  consolation  do  we  derive  from  the  beautiful 
traits  of  his  private  character  I  —  his  modesty  and  amiability ;  his 
utter  freedom  from  envy  or  vanity ;  his  courtesy  to  every  oppo- 
nent, and  hearty  appreciation  of  his  merits ;  his  kindness  and 
generosity  to  all  the  younger  brethren ;  the  simplicity  and  sweet- 
ness of  his  nature ;  his  love  for  the  pure  and  honorable,  and  for 
the  &me  which  follows,  not  that  which  is  run  after. 

He  has  *'  put  off  this  mortal,  and  put  on  immortality."  He 
lives,  and  will  for  ever  live,  in  the  affections  of  relatives  and 
friends,  in  the  remembrance  of  his  many  virtues  and  brilliant 
qualities,  in  the  love  and  admiration  of  his  professional  brethren, 
in  the  gratitude  of  many  to  whom  he  spoke  the  encouraging 
word  and  extended  the  helping  hand,  and  in  the  annals  of  the 
country  which  he  loved  and  cherished  with  his  whole  heart. 

Gbobgb  W.  Minks. 
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ON  THE  TRIAL  BY  JURY. 
ITS   OBIGIN. 

Thb  institution  of  the  jury  has  always  been  the  object  of  extraor- 
dinary interest,  and  it  has  been  treated  from  every  possible 
point  of  view.  In  addition  to  the  question  of  its  general  utility, 
the  extent  of  its  applicability,  and  the  most  practicable  form  to 
be  assigned  it  in  the  economy  of  judicial  procedure,  the  question 
of  its  origin,  its  historical  explanation,  has  always  possessed  a 
lively  interest  for  critical  minds  among  both  jurists  and  historians. 
Nevertheless,  it  has  always  proved  a  bafSing  one,  and  legal 
writers  have  been  obliged  to  content  themselves  with  saying 
that  the  origin  of  the  institution  is  ^^so  remote,  that  it  has 
not  hitherto  been  satisfactorily  traced."  ^  The  labors  of  Reeves, 
Hallam,  Palgrave,  Starkie,  and  Forsyth,  have  done  much  to 
throw  light  upon  its  earlier  history  in  England,  and  to  correct 
popular  errors  concerning  it ;  but  not  even  Palgrave  was  able 
to  speak  the  final  word  upon  the  question  of  its  origin.  As 
the  modem  jury  was  confined,  until  the  era  of  the  French 
Revolution,  to  the  English  system  of  procedure,  and  those  sys- 
tems, like  our  own,  derived  from  the  English,  the  investigations 
into  its  origin  and  history  were  chiefly  confined  to  English  schol- 
ars. When,  however,  as  one  result  of  the  French  Revolution, 
the  jury  system  was  introduced  into  France,  including  the  French 
Rhenish  provinces,  occasion  was  given  for  a  vast  amount  of 
writing  upon  it,  both  dogmatical  and  historical.  The  prevailing 
notions  of  the  epoch,  however,  full  of  contempt  for  the  past  as 
they  were,  were  calculated  to  hinder  effectually  any  thing  like  a 
just  appreciation  of  an  institution  having  its  roots  so  unqualifiedly 
in  the  past  as  trial  by  jury.  The  result  of  this  state  of  mind  ap- 
peared in  the  mongrel  form  of  the  jury,  for  criminal  cases  only, 
which  was  ingrafted  upon  the  French  national  procedure.  The 
example  of  France,  and  the  fact  that  the  Rhenish  provinces  con- 
tinued the  use  of  the  criminal  jury  after  they  had  thrown  off  the 
yoke  of  Napoleon,  served  to  call  the  attention  of  the  rest  of 
Germany  to  the  institution  as  a  means  of  remedjdng  the  abomina- 
ble system  of  procedure  then  in  force  there. 

^  Stephen,  New  Com.  (partly  founded  on  Blackstone),  iii.  678,  7th  ed. 
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Accordingly,  in  the  changes  consequent  upon  the  poEtical  dis- 
turbances of  1848-49,  a  more  or  less  exact  copy  of  the  French 
criminal  jury  was  introduced  into  the  judicial  systems  of  most  of  the 
states  of  Germany.  This  movement  was  accompanied  by  extraor- 
dinary literary  activily  on  the  part  of  the  German  jurists,  having 
for  its  object  the  nature,  and  especially  the  origin  and  history,  of 
the  novel  institution,  and  not  a  few  of  the  greatest  names  of 
Germany  are  to  be  found  among  the  authors  of  the  articles  in 
legal  reviews,  monographs,  or  more  voluminous  works,  devoted 
to  a  solution  of  this  interesting  question. 

The  unification  of  the  German  States  by  the  formation  of  the 
German  Empire  raised  afresh  the  question  of  the  formation  of  a 
uniform  system  of  procedure ;  and  prominent  among  the  features 
'  of  the  schemes  proposed  looking  to  that  end  is  the  introduction 
of  the  civil  jury.^  While,  therefore,  in  this  country,  there  are 
unmistakable  signs  of  dissatisfaction  with  the  working  of  the  civil 
jury,^  the  most  distinguished  jurists  of  Germany  are  advocating 
its  incorporation  into  their  own  system  of  procedure  substantially 
as  it  exists  in  England  and  in  this  country. 

As  though  to  aid  and  illustrate  these  propositions  for  the  wider 
practical  application  of  the  institution,  German  scholarship  has 
made  a  very  valuable  contribution  to  the  whole  subject  in  the  work 
of  Brunner,  on  the  Origin  of  Trial  by  Jury?  a  work  of  which  it 
is  not  too  much  to  say,  that  it  has  put  a  new  phase  upon  the 
question,  and  rendered  necessary  the  rewriting  of  all  the  histori- 
cal literature  on  the  jury.*     Before  giving  its  results,  it  will  be 

1  See,  for  example,  the  Yerhandlungeii  des  Qtm  deutschen  JnriBtentages,  rol.  ii. 
pp.  817,  334^  €t  $eq, 

*  The  Harrard  Law  School  signalled  its  admission  as  an  integral  part  of  the  Uni- 
Tersitj  this  year  by  a  thesis,  by  a  Candidahu  Juris,  on  "  The  Argument  against 
requiring  Juries  to  be  Unanimous  in  Civil  Cases."  From  a  similar  motive  spring  the 
various  proposals  for  the  establishment  of  commercial  courts  (HandeUgeridUe),  like 
diote  of  die  Continent,  and  the  laws  like  that  of  Massachusetts  (Laws  of  1874,  c.  248), 
by  which  the  court  may  require  all  cases  desired  to  be  tried  by  jury  to  be  entered  on  a 
separate  list  under  certain  regulations  as  to  time,  &c. :  i.e,,  all  causes  are  tried,  as  of 
course,  without  jury ;  but,  if  a  jury  is  wanted  by  a  party,  he  can  have  one  by  taking 
certain  positive  steps  to  secure  it.  It  is  said  that  the  result  of  this  regulation  has 
been  greatly  to  diminish  the  number  of  jury-trials. 

'  Entstehung  der  Schwurgerichte,  Von  Dr.  Heinrich  Brunner,  Berlin,  1872. 

*  The  New  York  publisher  of  a  reprint  of  Forsyth's  History  of  Trial  by  Jury 
as  a  "  new  edition  by  William  Appleton  Morgan,  Esq.,"  under  date  of  1875,  seems 
to  have  thought  otherwise.  The  appearance  of  Mr.  Forsyth's  valuable  work  a 
quarter  of  a  century  after  its  original  publication,  with  no  intimation  of  its  proper 
date  within  its  four  comers,  and  no  allusion  to  the  intervening  literature,  gives  it  a 
singulariy  anachronistic  air. 
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worth  while  to  glance  at  the  numerous  opinions  which  have 
heretofore  been  put  forth  from  time  to  time,  and  which  mark 
the  advances  made  in  the  solution  of  the  question. 

It  is  well  known  that  the  present  form  of  the  jury  had  its 
origin  in  England.  The  jury,  with  its  present  functions,  reaches 
back  to  about  the  middle  of  the  sixteenth  century,  and  from  that 
date  its  history  has  been  more  than  once  sketched.  It  is  then  only 
with  the  origin  of  that  judicial  germ  out  of  which,  in  strict  his- 
torical process,  the  jury  has  developed,  that  we  have  to  do. 

If  this  germ  had  its  origin  in  England,  we  must  look  for  it 
in  the  Celtic  or  Wefeh  folk-laws;  in  the  judicial  system  of 
the  Anglo-Saxons;  or,  finally,  in  the  Anglo-Norman  system 
built  up  after  the  Norman  conquest.  All  of  these  theories 
have  had  their  advocates.  The  first  view  was  suggested  and 
maintained  by  Sir  Richard  Philipps,^  and  more  minutely  set 
forth  by  Probert.  According  to  the  latter,  it  was  Asser,  the 
Welsh  bishop,  who  got  the  ear  of  King  Alfred,  and  persuaded 
him  of  the  utility  of  the  institution.^ 

The  derivation  from  the  Anglo-Saxons  is  deserving  of  more 
consideration.  Until  the  time  of  Reeves,  it  was  the  generally 
accepted  opinion  in  England  that  the  jury  was  to  be  referred  to 
the  Anglo-Saxons.  The  popular  belief,  adopted  also  by  some 
writers,  was,  that  it  was  a  creation  of  Alfred,  a  derivation  now 
long  accepted  as  purely  mythical.*  A  general  Anglo-Saxon 
origin  is  asserted  by  Sir  Henry  Spelman,*  and  by  Selden,*  among 
the  older  writers;  and  by  Coke,®  Turner,*^  and  Blackstone,® 
among  more  modem  authors.  6.  L.  v.  Maurer^  thought  the 
English  jury  of  Anglo-Saxon  origin,  and  conceived  that  it  grew 

1  On  the  Powers  and  Duties  of  Jories,  p.  819. 

>  The  Ancient  Laws  of  Cambria,  pref .  p.  4 :  **  They  (the  Welsh  Triads)  hiduce 
ns  to  conclude  that  the  Saxons  did  not  bring  this  inestimable  priyilege  with  them 
from  the  extensive  forests  of  Germany,  but  derived  it  from  the  eternal  blue  hills  of 
Cambria." 

s  Hale,  Hist,  of  Com.  Law,  174, 886,  n.  A,  6th  ed. ;  Hume,  Hist  Eng.,  L  c.  2.  Fin- 
lason,  however,  Pref.  to  Beeves,  Hist.  Eng.  Law,  p.  Ixii,  does  not  hesitate  to  quote 
the  Mirror's  account  of  Alfred's  hanging  several  judges  for  condemning  the  prisoner 
"  where  the  jury  were  not  unanimous,  or  were  in  doubt." 

*  Glossarium  Archaeolog^cum,  in  verb.  Jurata. 

*  Analecton  Anglo-brittanicon,  1.  ii.  c.  6.  ^  S  Rep.,  pref.  p.  xi. 

7  Hist,  of  the  Manners,  Landed  Property,  Government,  &c.,  of  the  Ang^o-Saxons, 
b.  V.  c.  9. 

B  Com.  iv.  c.  88.    See,  however.  Com.  iii.  c.  28. 

*  Geschichte  des  altgermanischen  .  .  .  Gerichtsverfthrens,  107-110. 
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out  of  the  system  of  compurgators,  working,  however,  in  con- 
junction with  the  assumed  Anglo-Saxon  institution  of  the 
Frankpledge.^  Phillips,  in  his  Eiftory  of  the  Anfflo-Saxan  Law^^ 
in  answer  to  the  question,  Was  the  jury  known  to  the  Anglo- 
Saxons  ?  decides  that  the  first  instance  of  trial  by  jury  in  Eng- 
land is  that  between  Gundulph  and  Pichot,  given  by  Hickes,® 
in  the  time  of  William  the  Conqueror.  In  a  subsequent  work, 
however,^  he  says,  that  from  the  undeniable  resemblance  of  the 
iuratore9  with  the  compurgators,  on  the  one  hand,  and  with  the 
old  German  lay,  or  popular  judges  or  deciders,  called  Schoflfen, 
on  the  other,  it  seems  not  improbable  that  the  institution  of 
the  jury  in  England  was  derived  from  a  gradual  union  of  these 
two ;  and  he  seems  disposed  to  conclude  that  this  union  first 
took  place  among  the  Anglo-Saxons.*  Wilhelm  Maurer  found 
what  seemecj  to  him  indications  of  the  jury  among  the  Anglo- 
Saxons,  which  he  set  forth  in  his  treatise  on  Anglo-Saxon 
Mark-Courts.^  Sir  Francis  Palgrave,  a  great  authority,  con- 
cluded, that  although  *'  in  criminal  cases  the  jury  appears  to 
have  been  unknown  until  enacted  by  the  Conqueror,"  yet  the 
trial  by  sworn  witnesses  employed  by  the  Anglo-Saxons  in  the 
decision  of  rights  of  property  may  be  considered  the  judicial 
germ  of  the  jury  in  civil  cases.^  Forsyth  expressly  denied  the 
existence  of  the  jury  among  the  Anglo-Saxons,  and  he  places 
the  era  of  its  origin  a  century  after  the  conquest.®  He  thought 
it  "  capable  almost  of  demonstration,"  however,  that  the  English 
jury  was  of  indigenous  growth,  and  was  not  copied  nor  borrowed 
from  any  of  the  tribunals  that  existed  on  the  Continent;^  and  he 
was  "  persuaded  that  tlie  rise  of  the  jury  system  may  be  traced, 
as  a  gradual  and  natural  sequence,  from  the  modes  of  trial  in  use 
amongst  the  Anglo-Saxons  and  Anglo-Normans,  both  before  and 

1  Van  Maurer,  Ueber  die  Freipflege,  1848. 

*  Versuch  einer  Darstellung  des  angelsiichsiBchen  Rechts,  §  lix. 
'  TeztuB  RoBsentiB,  Thes.  Diss.  Epis.,  p.  88  «e  seq, 

^  En^scfae  Beichs-  und  Bechtsgeschichte,  ii.  287. 

s  See  Nicholson,  Prsef.  ad  Wilkins.  ed  Leg.  Anglo-Sax.,  ^.ixetseq, 

*  An  Inqoiry  into  Anglo-Saxon  Mark-Courts,  and  their  Relation  to  Manorial  and 
Municipal  Institutions,  and  Trial  bj  Jury.  See  same  in  Zeitschrif t  fur  deutsches 
Becht,  XYi.  201  et  ieq. 

7  The  Rise  and  Progress  of  the  English  Commonwealth,  i.  256,  248 ;  ii.  p.  cxcii 
d  pamm.  It  is  to  Palgrare  that  we  owe  the  first  instructire  presentation  of  the  sub- 
ject to  be  found  in  English. 

»  History  of  Trial  by  Jury,  c.  ir.  sect.  1, 1868.  «  Id.,  c.  i.  sect.  2. 
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after  the  conquest."^  Analogous  to  the  opinion  of  Forsyth 
appears  to  have  been  that  of  Cock,"  who  considered  the  jury  as 
a  result  of  Norman  forms  ingrafted  upon  the  procedure  in  the 
Anglo-Saxon  popular  courts,  and  that  the  germ  of  the  institution 
was  to  be  found  in  the  latter.  As  supporting  a  purely  Anglo- 
Norman  origin  is  to  be  mentioned  that  serviceable  and  volu- 
minous writer  on  the  jury,  Biener,  in  his  first  work  touching 
this  subject.^  He  grounded  his  conclusion  of  an  indigenous 
origin  on  the  fact  that  the  institution  appeared  much  more 
sharply  defined  and  regulated  in  England  than  as  found  in 
Normandy;  and  the  Norman  forms  of  procedure  appeared  to 
him,  as  to  Forsyth,  only  a  not  very  exact  copy  of  the  English.* 

If,  on  the  other  hand,  the  jury  was  not  indigenous  to  England, 
whence,  and  by  whom,  and  in  what  form,  was  it  brought  thither  ? 
Four  ways  are  conceivable,  all  of  which  have  had  their  support- 
ers. The  jury  may  have  been  introduced  by  the  Roman  con- 
querors of  Britain,  by  the  Danish  invaders,  by  the  Saxons,  or, 
lastly,  by  the  Normans.  The  first  theory  is  not  of  great  age, 
and  owes  its  origin  to  Finlason,  who  supports  it  in  his  edition  of 
Reeves's  Ei%tory  of  the  English  Law.^  He  is  probably  the  only 
representative  of  this  theory.  The  Danish  derivation  was  sug- 
gested by  Wormius,^  and  revived  in  modem  times  by  the  Dane 
Worsaae,  in  his  D<mi%h  Conquest  of  England  and  Normandy.'^ 
Incidentally,  also,  no  less  an  authority  than  Konrad  Maurer® 
intimates  his  belief  in  the  Danish  origin  of  a  passage  in  the  laws 
of  Ethebed,  which  seems  to  point  to  a  jury  of  accusation  more 

1  History  of  Trial  by  Jury,  c.  i.  sect.  1. 

>  Henrici  Cock  Commentatio  de  ludiciis  luratomm,  Lugd.  Bat.  1821.  See  re- 
view of  this  prize-essay  in  the  Hermes,  1822,  i ;  Biener,  Beitr&ge  za  der  Geschichte 
des  Inquisitionsprocesses,  und  des  Geschwomengerichts,  p.  287. 

s  Beitriige  zu  der  Geschichte  des  Inquisitionsprocesses,  und  des  Geschwomen- 
gerichts,  282-8. 

^  '*Das  normannische  Verfahren  erscheint  mehr  als  eine  freiere  Nachbildung, 
welche  die  Hauptideen  f esth&lt/'  id.  p.  282. 

^  Reeves,  History  of  the  English  Law,  pref .  pp.  zviii-xzii,  p.  187,  n.  b.  See 
Biener,  Das  englische  Geschwomengericht,  i.  p.  14.  For  a  possible  distant  connec- 
tion of  the  jury  with  the  Roman  law  through  the  summary  processes  of  the  latter  in 
matters  of  the  imperial  treasury,  see  Palgrave,  Eng.  Com.,  i.  271 ;  Brunner,  Schwur- 
gerichte,  87  and  n.  1 ;  Stubbs,  Con.  Hist  Eng.,  i.  618, 2d  ed. ;  with  reference  to  Cod. 
Theod.,  X,  10, 1. 11 ;  x,  8, 1.  2;  x,  10,  1.  29. 

^  In  Danicorum  Monumenta,  1.  i.,  c.  10,  p.  91  et  seq, 

7  See  Gottinger  Gelehrte  Anzeiger,  No.  46,  p.  1676  (1866);  Brunner,  Entstehung 
der  Schwurgerichte,  p.  14.  ^  In  the  Kritische  Ueberschau,  v,  889  &  n.  2. 
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undeniably  than  any  othdr  passage  in  the  laws  of  the  Anglo- 
Saxon  period.^ 

The  supporteis  of  the  theory,  that  the  jury  was  brought  into 
England  by  the  Anglo-Saxons,  hold  also  to  the  opinion,  more  or 
less  rigorously  supported  by  proof,  that  the  origLoal  of  the  insti- 
tution was  one  common  to  the  whole  Germanic  race,  and  was  in 
process  of  time  lost  among  other  peoples,  and  developed  alone 
among  the  Anglo-Saxons  on  English  soil.  Blackstone  says  that 
^^  the  general  constitution  of  this  admirable  criterion  of  truth,  and 
most  important  guardian  both  of  public  and  private  liberty,  we 
owe  to  our  Saxon  ancestors ; "  ^  and  that  ^^  we  find  traces  of  juries 
in  the  laws  of  all  those  nations  which  adopted  the  feudal  system, 
as  in  Grermany,  France,  and  Italy."  ^  Montesquieu  says,  with 
characteristic  vivacity,  that  the  English  jury  was  found  in  the 
German  woods.^  Mythical  explanations  are  not  wanting  again 
here.  The  ecclesiastic  Nicholson  traced  the  institution  back  to 
a  decree  of  Odin  himself,  and  gives  many  interesting  particulars.^ 
A  German  sapanty  with  characteristic  accuracy,  fixes  the  date  of 
this  decree  for  the  year  100  B.  C.® 

Those  who  have  derived  the  jury  from  the  Germanic  races  have 
generally  sought  to  show  that  its  germ  existed  in  some  portion  of 
the  system  of  procedure  in  force  among  those  peoples,  and  that  in 
course  of  time,  by  a  process  familiar  to  students  of  judicial  institu- 
tions, it  has  been  transformed  by  successive  changes  into  its  present 
form.  Savigny,  in  referring  to  the  distinction  between  the  Ger- 
man Schoffen  and  the  Roman  iud%ce%^  in  that  the  former  decided 
both  law  and  fact,  and  the  Graf  merely  presided,  while  in  Roman 
procedure  the  labor  was  divided  between  the  magi%tratus  and  the 
iucUcei^  says  it  is  very  remarkable  that  the  English  jury,  which  so 

1  Laws  of  Ethelred,  Cone.  WanetungeDse,  iii. ;  Schmid,  Gesetze  der  Angebach- 
len,  213 ;  Thorpe,  Anc.  Laws  and  Inst,  of  England,  i.  892-896. 

«  Com.  iT.  c.  88. 

>  Com.  iii.  c.  28.  See  Millar,  Historical  View  of  the  English  Government,  vol.  i. 
p.  187  a  Meq.,  328  et  seq. ;  Le  Grand  de  Laleu,  Recherches  sur  rAdministration  de  la 
Justice  crimineUe  chez  lea  Fran^ais,  etc.,  163  et  seq. 

*  Ecprit  des  Lois,  1.  xi.,  c.  yi. ;  1.  xxx.,  c.  XTiii.  Nath.  Bacon,  Discourse  on  the 
Gorenmient  of  England,  c.  28.  Cock,  followed  by  Brunner,  attributes  the  Discourse 
to  Lord  Bacon  himseE 

*  Ptcf .  de  lore  feudali  yeterum  Saxonum,  ad  Wilkins.,  Leg.  Anglo-Sax.,  p.  xi. 

*  Dr.  Eletke,  editor  of  Blankensee,  Schwurgerichte,  1848.  He  says  one  may  well 
coodode  "  dass  Odin  nm  das  Jahr  100  vor  Christi  Geburt  der  Stifter  der  nordi- 
Kbeo  Beiche,  anch  der  Stifter  der  Geschwomengerichte  war,"  p.  63. 
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naturally  appears  to  have  arisen  oat  of  the  Germanic  Schoffen 
courts,  in  this  important  point  agrees  rather  with  the  Roman  than 
with  the  Germanic  system  ^  a  fact  which  he  declared  himself  un- 
able to  explain.^  Jacob  Grimm  also  found  an  incontestable  con- 
nection between  the  German  SchofPen  and  the  English  jury.^ 
Subsequently,  however,^  Grimm  seems  to  have  accepted  as  his  own 
the  theory  of  Phillips,  already  given,*  of  a  combination  of  Schoflfen 
and  compurgators.  The  theory  of  Rogge  was,  that  the  jury  was 
simply  a  transformation  of  the  system  of  compurgators.^  The 
jury  of  accusation  he  derived  from  the  compurgators  called  by  the 
accuser  to  substantiate  his  complaint,  the  trial-jury  from  the 
compurgators  of  the  accused  produced  by  him  to  support  his  de- 
fence.^ The  theory  of  Rogge  was  substantially  adopted  by  Gun- 
dermann.7  Michelsen  derived  the  jury  from  the  compurgators  of 
the  Anglo-Saxons,  modified  by  the  institution  of  the  ordeal,  an 
idea  peculiar,  probably,  to  this  author.  The  germ  of  the  jury  was 
not  peculiar  to  the  Anglo-Saxons.  Michelsen  found  it  common 
to  all  the  races  living  around  the  North  Sea.  Among  some  of 
them  it  died  out  in  the  middle  ages,  among  others  in  the  sixteenth 
and  seventeenth  century,  and  preserved  itself  alone  in  England.^ 
Kostlin's  ^  theory  seems  to  have  been  that  the  jury  is  the  out- 

1  Savignj,  Rom.  Recht  im  Mittelalter,  2d  ed.,  i.  258,  n.  h.  See  Leue,  Das  Schof- 
fengericht,  275  et  seq. ;  the  academic  essaj  of  RejnoldB,  De  vera  iudicii  iuratorum 
origine,  natura  et  indole,  for  an  attempt  to  explain  the  difficulty  raised  by  Sarigny. 

3  Deutsche  Rechtsalterthiimer,  2d  ed.,  p.  785  et  seq. :  "  Daraus  folgt  aber  ein  un- 
rerkennbarer  Zusammenhang  zwischen  den  altdeutschen  Urtheilem  ond  dem  heu- 
tigen  Geschwomengericht  in  England  und  Erankreich." 

>  Id.  p.  056.  *  Englische  Reichs-  and  Rechtsgeschichte,  ii.  p.  287. 

ft  Gerichtswesen  der  Germanen,  §  44,  p.  242. 

^  Rogge's  work  is  cited  by  Forsyth,  and  is  by  him  quite  incorrectly  accredited  witii 
the  support  of  the  Sch5ffen  theory.  Hist.  Trial  by  Jury,  c.  L  Rogge's  idea  is  one 
step  in  advance  of  that  theory,  inasmuch  as,  in  archaic  process,  compurgation  was 
a  method  of  proof,  as  was  the  jury  during  many  centuries  of  its  existence.  Rogge's 
words  are,  "  Die  gewohnliche  Theorie  und  auch  die  Meinige  ist,  dass  das  Geschwor- 
nengericht  aus  dem  Institute  der  Eideshelfer  herrorgegangen  ist,"  id.  p.  242. 

7  Entstehung  der  Jury  in  England ;  id.  Englisches  Priyatrecht ;  id.  Ueber  die 
Einstimmigkeit  der  Geschwomen.  So  perhaps  Spence,  Inquiry  into  the  Origin  of 
the  Laws  and  Political  Institutions  of  Modem  Europe.    But  see  id.,  p.  200. 

8  Michelsen,  Ueber  die  Genesis  der  Jury,  p.  166,  et  passim.  See  Wilda,  in  Ver- 
handlungen  der  Germanisten  zu  Liibeck,  p.  251  et  seg. :  Ueber  den  Ursprung  der 
Geschwomengerichte. 

*  Wendepunkt  des  deutschen  Straf verfahrens ;  Das  Geschwomengericht  fiir 
Nichtjuristen  dargestellt ;  Die  Entstehung  und  Fortbildung  der  Jury  auf  eng^hem 
Boden,  in  Zeitschrift  fiir  deutsches  Recht,  xiL  406. 
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growth  of  a  union  of  compurgators,  and  the  formal  method  of 
proof  by  witnesses  (^Zeugenbeweu)^  under  the  old  German  pro- 
cedure; while,  according  to  Rintel,^  stiU  another  element  was 
necessary,  and  the  jury  sprang  from  a  combination  of  Schoffen, 
compurgators,  and  formal  witnesses. 

The  early  character  of  the  jury  as  a  body  of  witnesses,  fii-st 
made  clear  through  the  labors  of  Palgrave,^  and  familiar  to  us 
since  his  time,  was  first  elucidated  in  Germany  by  Biener,^  and 
was  afterwards  recognized  by  Homeyer,  who  found  the  precursor 
of  the  jury  in  the  institution  of  community  or  neighborhood 
witnesses  as  existing  among  the  Anglo-Saxons,^  thus  favoring 
the  general  Germanic  origin  of  the  jury,  and  its  introduction  into 
England  through  the  Anglo-Saxons. 

The  introduction  of  the  jury  into  England  from  the  Continent, 
by  way  of  Normandy,  has  had  an  equally  distinguished  support. 
Palgrave  thought  the  criminal  jury,  at  least,  of  Ndrman  origin,^ 
and  before  him  Reeves,  who  generally  reflects  in  his  work  the 
best  opinion  of  his  time,  had  already  adopted  the  theory  of  a 
derivation  by  way  of  Normandy.^  On  the  authority  of  IJickes,^ 
the  only  one  of  the  older  writers  favoring  the  derivation  from 
Normandy,  Reeves  adopted  the  theory  that  the  Normans  acquired 
the  institution  from  their  Northern  home.  The  authority  followed 
by  Hickes  was,  in  turn,  Saxo  Grammaticus,  in  whose  work  oc- 

*  Von  der  Jury  .  .  .  ihre  Geschichte,  etc.,  1844. 

>  See  also  Hallam,  Europe  duriDg  the  Middle  Ages,  12th  ed.,ii.  288, 385, 890;  Mack- 
intosh, Hist.  Eng.,  L  p.  278. 

s  Abhandlnngen  aus  dem  Oebiete  der  Rechtsgeschichte,  i.  p.  18  et  seq,;  Das 
englische  Gescbwomengerichte,  i.  p.  153  et  seq. 

*  **  Wohl  aber  finden  wir  es  in  dem  Zeogniss  der  Nachbarscbaft,  die  in  Besitz-  und 
Elgenthnmssachen  zagezogen  werden."  Sachsenspiegel,  ii.  p.  621 ;  id.  in  Berliner 
Jahrbiicher  Apr.  1880,  p.  554  et  seq.  See  Laband,  Die  yermogensrechtlichen  Klagen, 
etc  p.  219  et  teq, 

5  Sup.y  p.  27. 

*  Beeres,  History  of  the  English  Law,  ed.  Finlason,  i.  p.  187  et  seq.  Crabb,  His- 
tory of  En^ish  Law,  29,  48.  On  the  jury  in  Normandy,  see  Couppey,  Tableau  de 
TAdministration  de  la  Justice  criminelle  en  Normandie  dans  le  cours  du  moyen-ftge, 
et  q>ecialement  dans  le  temps  de  Tempire  Anglo-Normande,  en  M^moires  de  la  Sod^t^ 
Rojale  acad^mique  de  Cherbourg,  1885 ;  id.,  Du  Jury  en  Normandie  dans  le  moyen- 
ige,  etc..  Id.  1888 ;  id.,  De  la  preure  judidaire  au  moyen-&ge  en  Normandie,  id.  1847 ; 
De  la  Morini^re,  Etudes  historiques  sur  les  Institutions,  les  Lois,  et  les  Ck>utumes  de 
la  Normandie,  Bevue  de  Bouen  et  de  la  Normandie,  1888 ;  Bath^,  Etudes  histo- 
riques sur  les  Institutions  judiciaires  de  la  Normandie,  1889. 

^  Hickesius,  Linguarum  Vet  Septen.  Thes.  ii.,  De  antiq.  litt.  Septen.  utilitate, 
etc.  Diss.  Epis. 
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curs  a  description  of  the  Scandinavian  Nembda,^  an  institution 
supposed  by  Blackstone,  as  well  as  by  BLickes  and  Reeves,  to  be 
the  prototype  of  the  jury.*  Biener,  in  his  principal  work  on  the 
jury,  records  himself  as  favoring  the  derivation  of  every  form  of 
the  institution  from  Normandy,^  and  in  other  connections,  the 
Northern  origin.*  Konrad  Maurer,  perhaps  the  best  living 
authority  on  Scandinavian  and  Icelandic  institutions,  found  the 
common  root  of  the  jury  among  the  Northern  peoples  in  the  com- 
munity witnesses,  which  developed  later  in  different  races,  and 
so  in  Normandy  formed  the  pattern  for  the  English  jury.^  The 
treatise  of  Repp*  attempted  to  show  the  existence  of  the  jury  in 
the  Northern  countries,  and  its  connection  with  the  English  insti- 
tution. The  author,  however,  mixes  up  the  different  kinds  of 
primitive  courts  in  those  countries,  and,  from  ignorance  of  the 
real  nature  of  the  English  jury,  falls  into  the  same  error,  made, 
as  we  have  already  seen,  by  so  many  German  writers,  of  finding 
a  connection  between  the  jury  and  the  various  bodies  of  lay 
judges,  known  in  German  law  by  the  name  of  Schoffen,  and 
variously  designated  in  Iceland  and  Scandinavia.^  Similarly  fruit- 
less was  an  attempt  of  Dahlmann  ^  to  trace  the  jury  from  a  Nor- 
wegian popular  court  composed  of  twelve  men.  The  general 
Germanic  origin  of  the  jury  is  implied  in  the  treatise  of  Prof. 
Gneist.®  The  author  totinguishes  as  necessary  factors,  that 
went  to  make  the  present  institution,  an  old  Germanic  element, 
an  Anglo-Saxon  element,  and  a  Norman  element.^® 

I  Saxonis  Grammatici  Hiaforia  Danica,  ed.  1889,  i.  1.  9,  p.  447. 
3  Bl.  Com.,  iii.  c.  28.    Blackstone's  authority  was  Stiemhook,  De  lure  Sueonumet 
Gothorum,  1.  i.  c.  4. 

s  Das  englische  Geschwomengericht,  i.  p.  14. 

*  Abhandlungen  aus  dem  Gebiete  der  Kechtsgeschichte,  ii.  p.  126  et  $eq, ;  id.  in 
Zeitschrift  flir  deutsches  Becht,  zi.  66. 

A  Beweisrerfahren  nach  deutschem  Rechte,  in  Eritische  Ueberschau,  y.  890, 180, 
et  seq. 

*  A  historical  treatise  on  Trjal  by  Jury,  &c.,  formerly  in  use  in  Scandinavia  and 
Iceland,  1882. 

7  See  De  la  Rue,  Nouveauz  Essais  historiques  sur  U  rille  de  Caen  et  son  arron- 
dissement :  De  TOrigine  du  Jury  et  son  ancienne  existence  chez  les  Scandinaves  et 
en  Normandie ;  John,  Dissertatio.  In  fontibus  antiq.  luris  Dithmarici  "  Nemede  " 
inrenitur.  Quails  sit  eius  natura  et  qualis  cohtarentia  cum  inratorum  iudioio  Angliss 
queritur,  1860. 

8  Wegweiser  durch  die  Geschichte  der  englischen  Jury,  in  Zeitschrift  f ur  deut- 
sches Recht,  X.  186  et  seq.;  id.,  Geschichte  you  Dannemark,  ii  196,  887. 

*  Bildung  der  Geschwomengerichte  in  Deutschland. 

^^  See  also  Gneist,  Geschichte  des  englischen  Yerwaltungsrechts,  178,  264;  id. 
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While  the  majority  of  those  who  favor  the  theory  of  the  intro- 
duction into  England  by  way  of  Normandy  have  believed  that  the 
latter  country  received  it  from  the  Norsemen,  one  writer  alone, 
V.  Daniels,  contended  that  the  Normans  owed  it  to  Prankish  in- 
stitutions,^ He  found  the  germ  of  the  jury  in  certain  provisions 
of  Charlemagne  and  Louis  the  Pious,  in  accordance  with  which  the 
formal  community  witnesses  could  be  summoned  before  the  Court 
to  be  submitted  to  a  preliminary  examination.  This  process  was 
called  inquisitio.  The  book  of  v.  Daniels  is  of  interest,  for  al- 
though it  missed  the  true  solution,  it  came  nearer  the  truth  than 
any  other  of  the  many  works  on  the  subject  previous  to  that  of 
Brunner.  The  canon  law  has  been  accredited  with  the  original  em- 
ployment of  the  jury  process.  Von  Mohl  considered  it*  the  result 
of  a  transfer  of  the  method  of  accusation  in  use  in  the  ecclesias- 
tical courts  QSendfferichte)  in  the  Prankish  epoch  into  the  forms 
used  in  the  ordinary  secular  courts.^  Meyer,  in  his  well-known 
work  on  Judicial  Institutions,  could  not  find  the  origin  of  the  jury 
in  Europe,  but  traced  it  to  Jerusalem  and  the  procedure  of  the 
feudal  courts  established  there  by  the  crusaders,  and  of  which 
we  have  an  account  in  the  Assises  de  JSrusalem.^  After  Meyer's 
book  was  published,  another  derivation  of  the  jury  was  promul- 
gated, which  so  attracted  Meyer,  that  he  retracted  his  own  theory, 
and  accepted  the  new  one.  Maciejowski,  in  his  History  of  Sla- 
vonic Law^  claimed  the  jury  as  original  to  the  Slavonic  race,*  and 
the  claim  seemed  to  Meyer  so  well  founded  that  he  communicated 

Qetchichte  tmd  heutige  Gettalt  der  englischen  CommonalverfassuDg,  2d  ed.,  i.  96, 
168  ;  id.  Self-Govemment  in  England,  in  one  rol.,  1871. 

*  Unprung  nnd  Werth  der  Geflchwornenanstalt,  p.  4 :  "  Der  Unpnmg  des  Ge- 
■chwornengerichtes  lasst  sich  mit  yoUkommener  Sicherheit  auf  karolingisch-firank- 
Itcbe  Anordnnngen  znruckfUhren,  etc. 

'  Ueber  das  Geschwornengericht,  p.  19 :  "  Das  C^eschworaengericht  beruht  auf 
eioer  Uebertragnng  des  bei  den  geistUchen  Sendgerichten  iiblichen  Terfahrens  auf 
daa  bei  den  Schoffengerichten  gebraucbliche  Verikbren." 

>  Meyer,  Esprit,  Origine,  et  Progr^s  des  Institutions  Judiciaires,  ii.  p.  185, 188,  et 
mq. :  "  On  ne  pent  se  d^fendre  de  snpposer  que  la  premiere  id^  d'attribuer  au  jury 
US  pouToir  judiciaire  n'ait  pass^  des  assises  de  Jerusalem  dans  la  loi  commune  de 
rAngleterre."  Tbis  theory  has  not  yet  become  so  widely  accepted  as  that  other 
aatiqnated  error,  to  the  e£fect  that  the  crusader  Richard  of  England  established  the 
code  of  maritime  law,  known  as  the  Laws  of  Oleron,  on  his  way  back  firom  the  Holy 
Land.     See  Aignan,  Histoire  du  Jury. 

*  SUmadbe  Rechtsgeschichte  (fetmslated  into  German  by  Buss  and  Nawrocki), 
iL  p.  88 :  "So  mangehi  dennoch  die  Beweise  nioht  dass  die  Geichwomengerichte 
mtioiMd-tlaTisch  waren ; "  and  it  "  eben  so  entwickelt  hat  wie  bei  andem  Yolkem." 

VOL.   XI.  8 
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his  acceptance  of  the  new  theoij  to  its  author  in  a  letter  written 
in  Latin,  and  added  an  improvement  of  his  own  to  it,  in  accord* 
ance  with  which  the  jury  owed  its  preservation  in  England  to  the 
institution  of  the  Frankpledge,  which  he  assumed  the  Anglo- 
Saxons  carried  with  them  to  England,  after  borrowing  the  germ 
of  the  jury  from  the  Slaves.^ 

The  fact  that  the  jury  is  composed  of  men  chosen  from  the 
community  at  large,  and  is  not  a  body  made  up  of  persons  learned 
in  the  law,  has  been  a  fruitful  source  of  error,  not  only  in  the  esti- 
mation of  the  function  and  utility  of  the  institution,  but  also  in  the 
investigation  of  its  history.  The  exclusive  contemplation  of  its 
popular  side,  and  ignorance  of  its  real  nature  as  a  whole,  have  led 
not  only  to  countless  comparisons  and  analogies  more  or  less  inac- 
curate between  the  jury  and  the  various  other  forms  of  procedure 
in  which  the  people  were  admitted  to  a  share  in  the  proceed- 
ings, and  which  have  existed  at  some  period  among  almost  every 
people,  ancient  and  modem,  but  also  to  the  confounding  of  the 
two  institutions.  It  is  not  difficult  to  trace  many  of  the  theories 
given  above  to  this  source,  and  there  exist  other  instances  still 
more  striking,  generally  put  forth  by  Continental  writers  who 
have  confined  their  attention  to  the  criminal  jury  alone  as  it 
exists  there  in  modem  times.  Ewers  ^  describes  a  court  of 
twelve  men  which  he  found  defined  in  the'  oldest  Russian  law- 
book, and  which  corresponded  almost  exactly  with  those  popular 
or  community  courts  which  existed  in  all  the  Northern  countries. 
This,  he  declared,  contained  the  principle  of  all  juries,  and  he 
explained  the  fact  that  they  decided  both  law  and  fact  by  saying 
that  the  division  of  law  and  fact  is  a  characteristic  of  a  mature 
state  of  jurisprudence,  and  could  not  be  expected  to  exist  in 
primitive  times.*  Zentner,  with  national  thoroughness,  went 
much  farther.  In  tracing  the  history  of  the  jury,  he  began  with 
the  Mosaic  law,  as  containing  the  first  germs  of  the  system, 
and  followed  it  from  that  time  down  to  the  present.^    Pettin- 

1  See  Brunner,  Schwnrgerichte,  pp.  17-19. 

s  Das  iUteste  Becht  der  Bussen,  p.  800. 

s  ''  Hier  haben  wir  die  Gnmdlage  aller  Jury,  ein  sehr  altet,  wahncheinlich  alien 
Volkern  unpriinglich  gemeinschaftliches  Institut."    Id.,  p.  300. 

4  Zentner,  Daa  Geschwornengericht  mit  OeffenUichkeit  nnd  Miindlidikeit  im 
Gerichtsverfahren,  inbesonderer  Biicksicht  auf  den  StrafproceM,  getchiditlich,  recht- 
lich,  nnd  politisch  betrachtet,  2d  ed.  184S,  p.  10.  "  In  diesem  Sinne  [t.  t,,  as  folk- 
court]  ist  die  Jury  so  alt  als  der  sosiale  Verband,  selbst  sogleich  so  alt  alt  dai  Beolit 
und  die  Freiheit." 
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gall^  traced  the  jury  only  as  far  back  as  the  Athenian  Dioasts. 
The  Count  y.  Blankensee  made  a  similar  attempt  to  find  the  jury 
amoi^  the  Greeks  and  Romans,  and  to  trace  it  thence  to  modem 
times.  He  remarked  that  the  jury  is  not  peculiar  to  any  one 
people,  but  that  he  found  it  more  fully  developed  amoi^  those 
ancients  where  the  principles  of  liberty  and  equality  most  pre- 
vailed.* 

PhilUmore's  notion  of  the  jury  is  equally  vague  and  inaccurate, 
and  in  attempting  to  prove  identical  ^^in  principle  and  essence" 
the  Roman  iudiees  and  the  English  jurymen,  he  gives  a  false 
notion  of  both.  He  therefore  naturally  thinks  it  *^  hardly  possi- 
ble to  conceive  a  stronger  proof  of  that  ignorance  of  the  most 
ordinary  topics  connected  with  general  jurisprudence  which  has 
been  so  long  the  characteristic  of  the  most  eminent  lawyers  in 
this  country  [England],  than  the  notion  so  vehemently  enter- 
tained, and  so  popularly  received,  that  the  jury  is  of  peculiarly 
English  origin."  ^  It  may,  however,  be  said,  that  the  habit  of 
severe  accuracy  of  thought  which  has  made  common  lawyers 
the  greatest  in  the  world  has  always  preserved  them  from  ac- 
cepting as  *^  identical  in  principle  and  essence  "  institutions  as 
loosely  related  as  these  two  in  question. 

Delisle  not  only  found  a  true  jury  in  the  indices  of  the  Roman 
law,  but  undertook  to  show  that  it  had  maintained  itself  uninter- 
ruptedly down  to  modem  times,  and  that  the  modem  jury  was  the 
strict  continuation  of  the  Roman  institution.^  A  reviewer  of  the 
work  of  Meyer  ^  and  that  of  Rogge  ^  also  claims  for  the  Roman 
law,  if  not  the  creation,  at  least  a  large  share  in  the  formation,  of 
the  modem  jury.  The  other  share  is  due  to  the  Anglo-Saxon  law, 
or  to  the  old  Germanic  law  generally.^ 

1  An  Inquiry  into  the  Ubo  and  Practice  of  Juries  among  the  Greeks  and  Romans, 
firom  whence  the  origin  of  the  English  jury  may  probably  be  deduced.    1769. 

s  Schwurgerichte,  &c.,  ed.  1848,  by  Dr.  Eleike,  pref.  p.  1. 

s  PhiHimore,  Introduction  to  Roman  Law,  p.  17.  Finlason  is  at  one  with  Philli- 
more :  "  The  system  of  trial  under  the  Roman  law  was  the  original  of  trial  by  jury, 
with  which,  in  all  essential  respects,  it  was  identical."  Reeves's  History  of  the  Com- 
mon Law,  pret  p.  xz. 

*  Lebastard  Delisle,  Pr^ds  de  TAdministration  de  la  Justice  criminelle  chez  let 
Somains,  1841. 

*  Esprit,  Origine,  et  Progr^  des  Institutions  Judidaires. 

*  Oerichtswesen  der  Germanen. 

t  Von  Homthal  (?)  in  Hermea,  I  206,  Leipzig,  1822.  The  Roman  derivation  is 
dso  favored  according  to  Mittermaier,  Deutsches  Strafrerfahren,  i.  p.  289,  4th 
ed.,  by  Van  der  Does  de  Bye,  Historia  ludicii  luratorum,  c.  iii ;  Wit.,  De  ludicio 
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The  introduction  of  the  jury  into  France,  and  thus  upon  the 
Continent,  at  the  unfavorable  period  of  the  Revolution,  when  every 
thing  took  on  a  political  aspect,  and  institutions,  whether  judicial 
or  other,  were  generally  regarded  merely  with  reference  to  their 
capability  of  furnishing  means  of  resistance  against  an  oppressive 
'  government,  led  to  a  general  diffusion  of  the  one-sided  idea  of 
the  jury  as  a  purely  popular  or  folk-court,  and  nearly  all  the 
literature  on  the  subject  is  even  yet  tinctured  by  it. 

Wrong  and  worthless  results  are  obtained  because  the  defini- 
tion of  the  jury  with  which  the  investigations  start  is  vague  and 
inaccui-ate.  Ambroise  Buch^re  fixes  as  the  theme  of  his  investi- 
gation, in  searching  for  the  origin  of  the  jury,  the  principle  of 
the  intervention  of  citizens  in  the  decision  of  criminal  matters.^ 
But,  in  tills  sense,  there  is  no  such  thing,  strictly  speaking,  as 
origines  du  jury^  for,  as  Buch^re  says,  the  principle  is  found 
among  all  the  ancient  peoples,  the  Greeks,  the  Romans,  the 
Barbarians  in  the  middle  ages,  in  short,  it  is  almost  universal. 
Even  Laferridre  does  not  escape  the  general  fault,  though  he  is, 
perhaps,  a  little  less  general  in  his  deductions.  Nevertheless, 
he  finds  the  "identity  of  principle "  nearly  everywhere;^  and 
he  even  sees  traces  of  a  jury  in  the  early  period  of  that  system 
of  combined  Roman  and  canonical  procedure  that  prevailed  in 
France  until  the  Revolution. 

It  is  still  with  the  jury  in  this  unduly  extended  sense  that  we 
have  to  do  in  the  academic  prize-essay  of  M.  Laboulaye,  on  the 
Criminal  Law  of  the  JRamaru.^  The  jury  did  not  originate  in 
the  German  forest,  as  Montesquieu  thought,  and  is  not  peculiar 
to  the  German  races.  It  existed  among  the  Romans,  and  earlier 
among  the  Greeks.    In  all  these,  its  forms  were  analogous  to 

luratorum  Angl.,  p.  4 ;  Biri^,  Esqnisse  historique  de  la  L^g.  crim.  des  RomaiDS, 
p.  19 ;  Spence,  Inq.,  p.  200. 

1  "  Mais  pour  bien  comprendre  Torigine  de  oette  institution,  il  &ut,  k  notre  avis, 
en  ^tudier  le  veritable  caract^re,  le  principe  fondamental,  regard^  par  tons  les  pub- 
lidstes  comme  une  garantie  de  la  liberty  publique :  rintenrention  des  citojens  dans 
le  jugement  des  affaires  crimineUes."  Etades  hlstoriques  sor  les  origines  du  jury. 
Bevue  Historique  de  Droit  fran9ais  et  Stranger,  viii.  144, 146,  et  seq.,  1862. 

3  '*L'identit^  de  principe  pour  Tinstitution  judiciaire  existait,  comme  on  rient  le 
Toir  dans  les  coutmnes  Scandinares,  les  coutumes  Anglo-Sazonnes,  le  Jury  d' Angle- 
terre,  la  jur^  de  Normandie,  etc."  Hist,  du  Droit  fran^ais,  t.  1.  zii.,  c.  It.,  §  iii., 
p.  621. 

9  Essai  sur  les  Lois  criminelles  des  Remains  concemant  la  B^ponsabilit6  des  Ma- 
gistrats,  p.  881  et  seg. 
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those  of  the  French  jury  and  the  English  jury.^  How  little 
this  conception  of  the  jury  had  to  do  with  the  strict  historical 
derivation  of  the  institution  is  shown  by  the  fact  that  M.  La- 
boulaye  goes  on  in  the  same  connection  to  say  that  these  ju- 
dicial forms  will  always  reappear  whenever  a  people,  master  of 
itself  and  of  its  government,  perceives  that  its  political  liberties 
can  be  preserved  only  so  far  as  "  citizens  without  public  functions  " 
are  alone  called  to  pronounce  on  the  honor  and  the  life  of  their 
fellow-citizens.*  This  idea  is  not  peculiar  to  M.  Laboulaye.  It 
has  other  famous  supporters.  In  presenting  to  the  notice  of  the 
French  Academy  the  works  of  Couppey  ^  and  of  Lebastard  De- 
lisle,*  in  1842,  Alexis  de  Tocqueville  gave  utterance  to  an  almost 
identical  theory  to  explain  the  origin  of  the  institution.  The 
jury  existed,  no  doubt,  in  Normandy,  as  M.  Couppey  contended, 
but  it  did  not  have  its  sole  origin  there.  It  existed  also  in  Rome. 
But  it  is  not  necessary,  with  M.  Delisle,  to  trace  its  continued 
unbroken  existence  in  the  remains  of  the  Roman  law  down  to 
modem  times,  because  the  jury  is  one  of  those  institutions  which 
come  into  existence,  as  it  were,  inevitably,  whenever  a  people 
reach  a  certain  stage  of  political  and  social  development.^ 

Kostlin  began  one  of  his  articles  on  the  jury  with  the  whole- 
some declaration,  that  nothing  is  more  superficial  or  more  mis- 
leading than  the  attempt  to  derive  the  jury  from  any  of  the  old 
Germanic  popular  courts,  or,  indeed,  from  the  popular  courts  of 

1  The  analogy  between  the  Roman  indices  and  jorymen  is  one  which  has  been  often 
drawn.  But  what  may  well  be  called  analogous  is  not  necessarily  identical ;  and, 
tbore  all,  a  historical  connection  in  such  case  is  not  by  any  means  necessarily  to  be 
accepted.  Austin  points  out  that  the  tudex,  appointed,  as  it  seems,  for  the  occasion, 
**  is  rather  to  be  regarded  as  a  juryman  taken  pro  re  natd  from  the  citizens  at  large 
than  as  a  permanent  judicial  officer."  He  points  out  the  differences,  however,  be- 
tween the  two  functionaries,  and  does  not  allow  himself,  except  in  this  guarded  way, 
to  caU  the  Boman  iudex,  or  assessor,  a  juryman.  Lectures  on  Jurisprudence,  ii.  606, 
4th  ed. 

*  Id.,  p.  887  et  teq. 

'  Tableau  de  rAdministration  de  la  Justice  criminelle  en  Normandie  dans  le 
COOTS  du  moyen-ftge,  et  sp^ialement  dans  le  temps  de  Tempire  Anglo-Normand,  sup. 

*  Pr^s  de  rAdministration  de  la  Justice  criminelle  ches  les  Bomains.  Paris, 
1S41,  supra. 

^  **  Aussi,  pour  ma  part  ne  lui  assignerai-je  ni  Tune  ui  Tautre  de  ces  sources  :  sui- 
rant  moi  le  jury  est  une  de  ces  institutions  qui  naissent  spontan^ment  dans  un  certain 
^tat  aocial  et  politique.  Arriv^  li  ce  point  chaque  peuple  le  trouve  de  lui-m6me,  il  n'a 
pat  besoin,  pour  le  cr^r,  d'imiter  ses  pr^d^cesseurs  ou  ses  voisins."  Travaux  de 
TAcad.  des  Sciences  Morales  et  Politiques,  x.  56 ;  Bevue  historique  de  Droit  fran- 
^ais  et  ^^anger,  xvi.  29S,  806,  809. 
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the  ancient  world.^  This,  however,  did  not  prevent  him,  thirty 
pages  farther  on,  from  making  the  essentially  misleading  state- 
ment, that  the  jury  "  was  an  instinctive  creation  of  the  spirit  of 
the  people."  *  The  fact  is  exactly  the  contrary.  The  prototype 
of  the  jury  was  an  innovation  of  the  royal  prerogative  imder  the 
Frankish  kings,  and  existed  for  centuries  by  virtue  solely  of  the 
arbitrary  will  of  the  sovereign.  It  stood  during  all  this  time  in 
antagonism  to  the  VolkgeiBt^  as  manifested  in  the  archaic  formal 
procedure  of  the  popular  courts.  It  marked,  not  an  assertion  of 
the  right  of  the  people  to  a  share  in  pronouncing  judgment,  but 
the  birth  of  a  strong  public  power  able  to  ignore  the  cumbersome 
methods  of  procedure  of  the  customary  or  people's  courts,  in  the 
interest  of  a  rational  mode  of  judicial  investigation,  a  method 
of  proof  merely,  in  our  sense  of  the  word.  Moreover,  it  was 
exclusively  in  civil  matters  that  the  jury  was  employed  during 
the  first  centuries  of  its  existence.  A  jury  of  accusation  was,  to 
be  sure,  known  in  Frankish  times ;  but  even  that  was  of  later 
date  than  the  civil  jury  of  proof,  while  the  criminal  jury  of 
proof  did  not  exist  then,  and  is  many  hundred  years  younger 
than  the  civil  jury.  The  investigations  of  Brunner  have  es- 
tablished that  the  proceeding  corresponding  to  the  Nofman 
recognitio  and  the  English  assisa^  out  of  which  the  jury  grew, 
is  not  derived  from  the  North,  but  from  a  mode  of  proof 
established  in  Karolingian  times  in  the  Frankish  empire.  This 
procedure  is  not  the  ordinary  formal  procedure  by  witnesses 
practised  in  the  customary  or  folk  courts,  to  which,  as  v.  Daniels® 
supposed,  Charlemagne  and  Louis  the  Pious  attached  certain  new 
regulations  out  of  which  the  jury  grew ;  but  an  extraordinary 
procedure,  owing  its  creation  to  the  royal  will,  and  subsisting 
entirely  by  it.  To  understand  this  procedure,  and  its  relation  to 
that  of  the  ordinary  folk-courts,  it  will  be  necessary  to  summa- 
rize the  results  lately  obtained  by  German  scholars,  notably  by 
Rudolph  Sohm,  from  a  re-examination  of  the  judicial  monuments 
of  the  Frankish  period.^  The  fruitful  idea  resulting  from  these 
investigations  is,  that  the  great  changes  in  the  archaic  German 

1  Zeitschrift  fUr  deutsches  Recht,  xii  406. 

8  **  Die  ganze  Entwicklmig  [i.e.  from  compurgatort  into  Jurors]  .  .  .  war  eioe  in- 
8tinctm&88ige  Bildung  des  Volksgeistes."    Id.,  p.  486. 

*  Urspmng  und  Werth  der  Geschworaenanstalt,  supra. 

*  Sohm,  Altdeatsche  Reicha-  und  GerichtsyerfiEtssung,  i. 
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law,  or,  more  exactly,  the  great  innovationB  set  up  by  the  side  of 
that  law  by  the  immediate  exercise  of  the  royal  power  in  the 
Karolingian  monarchy,  render  a  division  of  the  law  of  this  period 
into  itM  commune  or  ivs  strictvm^  on  the  one  hand,  and  itts  officicde^ 
tM  honorarivmy  or  iu9  cequum^  on  the  other,  not  only  convenient, 
but  necessary,  for  a  correct  understanding  of  it.  The  German  law 
in  the  time  of  the  Frankish  monarchy  acquired,  according  to  this 
theory,  the  same  dual  character  that  distinguished  the  Roman 
law.  The  ins  eommune  was  the  customary  or  folk  law,  not  owing 
its  existence  to  the  immediate  intervention  of  the  sovereign,  as 
the  Roman  iu9  civile  was  the  law  of  the  Roman  legal  development. 
The  Frankish  ins  officiale  was  the  immediate  creation  of  the  royal 
will,  and  consisted  of  rules  for  the  exercise  of  the  supreme  power. 
The  Frankish  capitularies  exercised  the  same  function  in  German 
law  as  the  praetorian  edicts  in  Roman  law.^ 

The  royal  regxdations  or  capitularies  did  not  change  the  com- 
mon law,  and  could  not.  They  simply  built  up  a  system  which 
subsisted  independently  of  and  by  the  side  of  the  common  or  folk 
law.  These  regulations  affected  chiefly  the  law  of  procedure,  for 
in  primitive  communities  substantive  law  is  always  subordinate  to 
adjective  law,  the  law  of  process.  That  is,  the  form  dominates 
the  substance.  It  is  an  exploded  notion,  that,  in  primitive  times, 
the  forms  of  law  are  simple.  The  exact  opposite  is  the  case. 
The  most  ponderous  and  inexorable  formalism  reigns  in  primitive 
procedure.^  The  primitive  Roman  legis  actiones  were  a  marvel 
of  rigid  forms,^  and  the  same  feature  characterized  the  archaic 
barbarian  procedure.  The  court  consisted  of  a  president,  usually 
the  Orqfi  and  the  members  of  the  community  whose  duty  it 
was  to  sit  in  judgment,  —  the  Rachimburgi,  Scabini,  Schoffen. 
The  function  of  the  president  was  to  see  that  the  proceedings 
had  before  the  court  were  carried  on  in  accordance  with  the 
forms  required  by  the  law.  Those  who  sat  with  him,  the  Ra- 
chimbuigi,  rendered  the  judgment.  At  every  stage  of  the  pro- 
cess the  court  was  passive.    Both  in  civil  and  criminal  cases, 

1  Sohm,  id.  p.  544. 

*  8ohm,  Der  ProceM  der  Lex  Salica ;  id.,  Altdeotsche  Reichs-  und  Gerichtsyer- 
fumong,  i. ;  Bnumer,  Wort  nnd  Form  in  altfrinzoeischem  Process,  Sitzongsberichte 
der  Wiener  Akademie,  Philos.-Hist.  Klasse,  vol.  Ivii.  p.  655  et  aeq.  (1868) ;  Siegel, 
IMe  Erfaolang  und  Wandelung  im  gerichtlichen  Verfiihren,  id.  rol.  xlii.  p.  201  et  $eq, 
(1868) ;  id..  Die  Oe&hr  Tor  Gericht  und  im  Rechtsgang,  id.  vol.  li.  p.  120  et  8eq.  (1866). 

s  Bethmaon-HoUweg,  Der  Cirilprozess  des  gemeinen  Rechts,  i.  p.  88,  48,  et  seq. 
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the  defendant  or  accused  was  summoned  before  the  court  by  the 
plaintiff  or  accuser.  Before  the  court  the  parties  addressed  each 
other  directly,  not  the  court.  The  complaint  was  recited  by  the 
plaintiff,  and  the  defendant  answered  him,  all  in  accordance  with 
rigid  forms.  The  defendant  could  only  answer  in  the  exact 
words  of  the  complaint,  and  could  only  admit  or  deny  it.  No 
demurrer,  plea,  or  explanation,  was  allowed.  The  complaint  and 
answer  constituted  the  whole  proceedings  on  which  the  judg- 
ment was  based,  and  the  latter  followed  immediately  on  the  for- 
mal prayer  of  the  complainant  therefor.  The  proceedings  of 
proof  followed  the  judgment.  The  latter  fixed  the  exact  point 
to  be  established  by  the  proof,  and  the  mode  thereof,  and  also 
ordained  what  should  be  the  final  statii^  of  the  question  in  dis- 
pute, according  to  the  issue  of  the  proceedings  of  proof.  The 
Rachimburgi  gave  their  decision  at  their  peril.  In  place  of  ap- 
pealing, the  party  dissatisfied  could  only  challenge  the  judgment, 
in  which  case  the  judges  were  obliged  to  defend  by  personal  com- 
bat the  legal  correctness  of  it.  This  action  was  carried  on  be- 
tween the  dissatisfied  party  and  the  members  of  the  court.  The 
other  original  party  had  no  concern  in  it.  .The  proceedings 
of  proof  took  place  in  accordance  with  the  judgment  ordering 
it.  In  the  proceedings  of  proof,  as  in  the  preceding  steps  of  the 
process,  the  court  counted  for  but  little.  The  object  was  not  in 
the  least  to  convince  the  mind  and  conscience  of  the  court.  Of 
that  there  was  no  need,  inasmuch  as  the  judgment  had  already 
been  pronounced  on  the  assertions  of  the  parties.  The  object 
was  to  give  that  satisfaction  to  the  other  party,  which,  in  accord- 
ance with  the  rigor  of  forms,  he  had  a  right  to  demand.  The 
function  of  the  court  was  still  to  see  that  these  forms  were  com- 
plied with.  The  methods  of  proof  were,  the  oath  of  the  party 
(either  alone  or  supported  by  compurgators),  the  ordeal,  and  the 
judicial  combat,  the  latter  chiefly  in  subsidiary  proceedings  on 
the  challenge  of  the  judgment  or  the  oath  of  the  compurgators. 

The  employment  of  witnesses  {Zettgen)  was  extremely  limited. 
It  was  not  sufficient  that  a  person  was  cognizant  of  the  whole 
matter  in  dispute  to  qualify  him  for  a  witness.  To  be  competent, 
he  must  have  been  called  at  the  time  of  the  act  complained  of  in 
the  suit,  with  the  purpose  of  making  him  a  witness  afterwards. 
There  were  also  the  community  or  neighborhood  witnesses,  whose 
employment  was,  however,  very  limited.    It  is  necessary  not  to 
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be  misled  by  the  name  into  supposing  that  these  witnesses  cor- 
responded in  character  to  witnesses  in  our  sense  of  the  word. 
The  function  of  the  neighborhood  witness  was  the  same  as  that 
of  the  oath  and  the  ordeal.  He  did  not  give  evidence  before  the 
court.  The  point  to  be  established  by  the  proof  having  been 
fixed  beforehand,  the  so-called  witness  had  only  to  support  or  to 
deny  this  point.  That  was  his  whole  duty.  Like  the  compurga- 
tor, he  was  called  by  the  party  in  whose  favor  he  was  to  appear, 
and,  like  the  former,  his  function  was  exhausted  when  he  had 
confirmed  on  oath  the  assertion  or  denial,  as  the  case  might  be, 
of  his  principal.  In  certain  instances  the  opposite  party  could 
challenge  the  witness,  as  he  could  the  compurgator,  to  maintiain 
his  assertion  by  combat.  Every  step  of  the  process  thus  de- 
scribed had  its  peril  of  a  violation  of  the  rigid  technicalities 
attending  it.  As  in  every*  other  stage  of  the  proceedings,  so  in 
the  proceedings  of  proof  by  any  of  the  methods  above  given,  the 
minutest  departure  from  the  prescribed  form  not  only  had  as 
result  the  total  loss  of  the  action,  but  the  offending  party  was 
subjected  to  a  heavy  fine,  and  prohibited  from  bringing  another 
action. 

Out  of  this  archaic  form  of  procedure  the  jury  has  not  grown. 
Neither  the  Rachimburgi,  the  popular  members  of  the  court,  on 
the  one  hand,  nor  any  of  the  modes  of  proof,  the  ordeal,  the  com- 
purgators, or  the  formal  witnesses,  on  the  other,  can  be  looked 
upon  as  the  germ  out  of  which  it  sprang. 

The  innovations  introduced  by  the  Frankish  kings,  so  far  as 
procedure  was  concerned,  aU  had  the  tendency  to  simplify  it. 
They  furnish  an  instance  of  that  method  of  legal  change,  by  way 
of  equity,  which  Sir  Herury  Maine  has  made  familiar  to  English 
readers.^ 

The  Frankish  kings  had  frequent  occasion  to  institute  legal 
proceedings  on  their  own  account.  The  private  property  of 
the  sovereign  was  not  separated  from  that  which  he  held  by 
official  title,  and  controversies  frequently  arose  in  different  parts 
of  the  empire  affecting  the  royal  possessions.  The  formal 
process  of  the  ordinary  courts  did  not  always  suffice  to  secure 
the  rights  of  the  king.  The  common  law  could  only  furnish  a 
remedy  for  those  cases  contemplated  when  its  unbending  rules 
were  formed.     It  was  natural,  therefore,  that  the  king  should 

^  Maine,  Ancient  Law,  4th  ed.,  25  et  seq. 
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take  the  remedy  into  his  own  hands.  The  practice  grew  up  of 
having  all  cases  involving  the  interests  of  the  royal  property 
brought  in  the  court  of  the  king,  either  in  that  presided  over  by 
himself,  or  his  representative  the  PfdUgnrf^  or  in  those  held 
under  royal  commission  by  the  m%99i.  As  opposed  to  the  formal 
folk-courts,  the  royal  court  acquired  the  character  of  a  court 
of  equity,  that  is,  the  king,  by  virtue  of  his  royal  prerogative  of 
extraordinary  judicial  power,  dispensed  with  the  formalism  of 
the  law  of  the  land,  and  proceeded  in  such  a  way  as  should  most 
directly  secure  the  end  in  view,  a  rational  settlement  of  the  dispute. 
The  change  from  the  old  procedure  that  especially  concerns 
us  is  the  institution  of  a  method  of  proof  entirely  unknown  to 
the  old  formal  process,  and  which  appears  in  the  capitularies 
and  records  of  the  period,  as  inquisitio  per  testes^  or  proof  by 
interrogation  of  witnesses.  According  to  this  new  method,  the 
royal  judge  was  authorized  to  summon  those  persons  of  the 
ueighborhood  or  community,  who,  he  had  reason  to  presume, 
had  best  knowledge  of  the  matter  to  be  inquired  into,  and  take 
their  sworn  testimony  thereupon.  On  this  testimony  the  judg- 
ment was  formed.  That  is,  this  extraordinary  process  instituted 
by  the  arbitrary  exercise  of  the  royal  prerogative,  and  which 
ignored  the  archaic  forms  prescribed  by  the  folk-courts,  is  the 
first  step  in  the  barbarian  procedure  towards  a  rational  system  of 
judicial  proof  in  our  sense  of  the  term.  It  is  also  the  germ  from 
which,  in  strict  historical  continuity,  our  jury  has  grown.  The 
differences  between  it  and  the  community  witnesses  of  the  old 
formal  procedure  are  these :  In  the  archaic  procedure,  the  judg- 
ment of  the  Rachimburgi  was  rendered  before  the  proceedings 
of  proof,  on  the  assertions  of  the  parties  alone,  and  it  fixed 
the  point  to  be  established  by  the  proceedings  of  proof.  The 
witnesses  were  called  by  the  party,  and  spoke  only  in  his 
behalf,  and  merely  afi&rmed  the  assertion  or  denial  of  their  prin- 
cipal as  to  the  single  point  fixed  by  the  judgment  to  be  proved. 
Their  oath  consisted  of  an  assertion  that  the  point  they  had  sup- 
ported was  true,  and  was  generally  made  after  they  had  given 
their  evidence.  They  came  voluntarily,  as  the  party  had  no 
power  to  compel  them  to  appear.  They  were  obliged  to  support 
their  assertion  by  combat,  if  challenged  by  the  opposite  party. 
In  the  proceedings  with  the  witnesses,  as  in  every  other  stage  of 
the  case,  there  were   iron  rules  to  be  observed,  the  minutest 
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violation  of  any  one  of  which  had  as  result  the  final  loss  of  the 
case,  and  the  punishment  of  the  tripping  party.  The  witnesses 
in  the  royal  procedure,  on  the  other  hand,  gave  their  testimony 
before  the  judgment  was  pronounced,  and  as  with  us  at  the 
present  time,  the  object  of  their  testimony  was  to  furnish  a 
rational  basis  for  the  formation  of  the  judgment.  They  were 
called  by  the  judge,  and  their  function  was  to  tell  all  they  knew 
about  the  matter  in  question.  Hence  they  might  speak  for  the 
one  party  or  for  the  other,  according  to  their  knowledge.  They 
were  sworn  to  speak  the  whole  truth,  and  their  oath  was  generally 
made  before  their  evidence  was  given.^ 

The  employment  of  this  mode  of  proof  was  not  confined  to  the 
fiscal  affiiirs  of  the  king,  but  was  extended  by  favor  to  his  bene- 
ficiaries, the  religious  establishments  under  his  inunediate  pro- 
tection, the  afiEEurs  of  widows  and  orphans  in  his  guardianship, 
and  especially  to  the  church  in  general.  The  proceeding  always 
retained  the  character  of  royid  prerogative,  and  was  author- 
ized and  introduced  by  a  royal  mandate.  This  mandate  was 
called  indictdtis  regalis  or  breve  inquisitionis^  and  is  the  fore- 
runner of  our  present  writ  process.  Sometimes  the  order  was 
for  the  royal  misstts  to  inquire  into  the  matter  mentioned  in  the 
royal  order,  and  to  transmit  the  result  to  the  king  for  his  decis- 
ion ;  sometimes  both  to  make  inquisition  and  to  decide  the  case. 
These  two  cases  were  called  auctoritas  inquirendi  and  auctoritas 
definiendi.  Sometimes  a  general  order  was  issued  to  investigate 
all  matters  coming  within  the  jurisdiction  of  the  royal  misms  by 
this  method.  Sometimes  a  party  who  had  received  the  special 
privilege  of  this  kind  of  proof  evoked  a  royal  order  which  sus- 
pended the  proceedings  abeady  begun  against  him  in  the  com- 
mon-law court.  The  royal  judge  then  entered  in  place  of  the 
regular  judge,  and  the  matter  was  inquired  of  in  the  new  man- 
ner. Only  in  exceptional  cases  were  the  ordinary  judges,  the 
count,  the  viscount,  the  centurion,  authorized  to  proceed  by  this 
method,  without  special  royal  authority.  They  were,  of  course, 
confined  to  the  archaic  formal  modes  of  proof  in  vogue  in  the 
popular  courts. 

The  number  of  the  witnesses  in  the  inqui$itio  per  testes  varied 
greatly.    In  the  old  formal  process,  twelve  seems  to  have  been 

^  Sometimet  they  testified  on  the  general  oath  of  fidelity  which  they  had  made 
to  the  king,  instead  of  taking  a  ipecial  oath. 
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a  favorite  judicial  number,  but  from  the  rational  nature  of  the 
new  procedure,  the  number  could  have  no  arbitrary  limit.  In- 
stances occur  of  as  few  as  five,  and,  on  the  other  hand,  the  number 
rose  sometimes  as  high  as  two  hundred.  The  qualifications  of 
the  testes  were  substantially  those  required  of  the  community 
witnesses.  They  were  to  be  the  most  reliable  men  of  the 
neighborhood.  Unlike  the  community  witnesses,  they  were 
obliged  to  appear  when  summoned.  To  serve  as  iurator  was 
a  general  obligation  towards  the  king  himself.  All  the  pro- 
ceedings in  the  new  process  were  had  before  the  court.  As 
with  us,  the  object  of  the  proof  in  the  new  process  was  to  con- 
vince the  court,  not  merely  to  render  a  formal  satisfaction  to 
the  opposite  party  as  in  the  archaic  process,  the  process  of  the 
regular  courts.  The  conclusion  of  the  witnesses  was  some- 
times given  individually,  sometimes  by  one  voice  (nUt  gesamm" 
tern  Munde).  Generally,  however,  at  this  period,  they  did  not 
form  a  unity,  but  stood  in  relation  to  the  court  as  individuals. 
Their  appellation  iuratores^  which  occurs  for  the  first  time  in  a 
work  on  ecclesiastical  procedure  under  date  of  906,^  may  indicate 
their  individual  character.  The  number  of  concurring  voices 
requisite  for  a  decision  was  not  always  the  same.  Unanimity 
was  not  always  required,  nor  yet  was  a  simple  majority  always 
sufficient.  There  was  no  rule  yet  developed,  and  the  court  regu- 
lated the  matter.  Corresponding  with  the  general  equitable  char- 
acter of  the  new  process,  there  was,  in  place  of  the  challenge  of 
the  judgment  in  the  formal  process,  a  provision  for  appeal,  a  recld- 
matio  ad  regis  definitivam  sententiam.  In  this  process  before  the 
king,  the  contest  was  still  between  the  original  parties,  not  be- 
tween the  dissatisfied  party  and  the  Rachimburgi  as  in  the  archaic 
courts.^ 

On  the  breaking-up  of  the  Frankish  empire  in  the  tenth  cen- 
tury, Frankish  institutions  were  preserved  in  some  parts  of 
France,  but  especially  in  Normandy.*    The  mode  of  proof  pe- 

1  Reginonif  Abbatis  Promensis  lib.  duo  de  lynod.  cansis  et  disdp.  eccl. 

^  See  Sohm,  Altdeutsche  Reichs-  und  QerichtsTerfassang,  i. ;  Bruimer,  Zeugen- 
und  InquisitionsbeweU  der  karolingischen  Zeit  Sitzungsbeiichte  der  Wiener  Akade- 
mie,  Philos.-Hist.  Elasse,  vol.  li.  (1866). 

>  For  a  general  continuance  of  Frankiih  institntioni  in  Normandy  after  a.d.  912, 
Brunner  refers  to  Palgrave,  History  of  Normandy ;  Stapleton,  Obserrations  on  the 
Great  Rolls  of  the  Norman  Exchequer ;  Lappenberg,  Geschichte  von  England,  ii 
22.    See  howerer,  Konrad  Maurer,  in  Kritische  Yierteljahrschrift,  xii.  810. 
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cnliar  to  the  Frankish  royal  court,  the  inquisitio  per  testeSy  ap- 
pears again  in  Normandy  in  unmistakable  form.  There,  as 
during  the  Frankish  empire,  it  forms  one  of  the  features  of  the 
sharp  distinction  still  existing  between  royal  (now  ducal)  law 
and  common  law,  between  the  iv^  cequum  of  the  sovereign  and 
the  ttw  strictum  of  the  folk-courts.  The  ordinary  process  in 
Normandy  was  distinguished  by  the  same  rigor  of  form  as  the 
Frankish,  and  by  far  greater  finesse.  In  the  whole  of  France, 
at  this  period,  judicitll  process  was  shackled  with  an  iron  formal- 
ism.^ The  Norman  process,  however,  excelled  the  French  in 
technicality,  and  the  Normans  were  celebrated  throughout  France 
as  incorrigible  hair-splitters  (wnverbesserliehe  Silberstecher).  As 
in  Frankish  procedure,  every  step  had  to  be  taken  with  the  most 
painful  formality,  and  the  minutest  error  was  in  the  rule  incura- 
ble, and  entailed  a  fine  as  well  as  the  loss  of  the  suit.  In  for- 
mal Norman  procedure,  the  modes  of  proof  were  the  oath  and 
the  duel.  In  the  ordinary  process,  the  inquisitio  per  testes  did 
not  appear.  Until  the  time  of  Henry  II.,  it  was  employed  by 
the  Norman  dukes  as  an  extraordinary  proceeding,  and  one 
^  resting  solely  on  ducal  prerogative.  After  the  manner  of  the 
Franidsh  institution^  it  was  employed  in  proceedings  affecting 
tiie  ducal  possessions  and  treasury,  both  as  a  judicial  and  an 
administrative  means.  The  privilege  of  its  employment  was 
accorded  to  favored  religious  establishments,  and,  to  individuals 
who  would  pay  roundly  for  the  favor,  the  special  Ireve  inquisi- 
tionis  was  issued.  At  the  time  of  the  Norman  conquest  this 
institution  was  introduced  into  England,  and  employed  very 
largely  in  the  administrative  and  judicial  system  applied  to  the 
government  of  that  country.  The  Doomsday  survey,  a  purely 
administrative  measure,  was  taken  by  means  of  a  great  inquisitio 
ordered  by  William  the  Conqueror. 

Between  912  and  1066,  owing  to  the  meagreness  of  the  records 
of  that  period,  the  history  of  the  institution  is  traced  with  great 
difficulty.  The  scanty  documents  have,  however,  yielded  richly 
under  the  author's  treatment,  and  the  result  is  a  series  of  corre- 
spondences between  the  Frankish  institution  and  the  Norman  that 
allows  no  rational  doubt  of  their  identity.  In  confirmation  of  the 
internal  evidence,  and  as  final  proof  that  the  Norman  jury  is  not 
due  to  the  Northern  settlers,  the  Frankish  institution  is  traced 
1  See  Brnimer,  Wort  und  Form  in  altfrauzdsischem  Process.,  sup. 
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and  found  in  undeniable  form  in  those  parts  of  France  formerly 
making  part  of  the  Frankish  empire,  but  with  which  the  Scandi- 
navians never  came  in  contact. 

The  character  of  the  institution,  as  seen  in  Normandy,  while 
essentially  the  same  as  in  Frankish  times,  shows,  nevertheless, 
certain  changes  characteristic  of  a  maturer  stage*  As  a  rule,  the 
individual  character  of  the  iuratores  no  longer  appears,  but  they 
are  looked  upon  by  the  court  as  a  unity,  a  corporate  body.  The 
verdict  is  given  generally  by  one  of  their  number,  after  they  have 
retired  and  consulted  together  as  to  what  the  verdict  should  be. 
Corresponding  with  this  change  in  the  practice  appears  the 
change  in  the  appellation  of  the  iuratores.  For  the  iuratoreSj 
considered  as  a  distinct  body,  the  name  iurata^  iureOy  jurSe^ 
comes  into  use,  a  name,  by  the  way,  of  Romano-Frankish 
origin. 

From  the  accession  of  Henry  II.,  Duke  of  Normandy,  and 
later.  King  of  England,  great  changes  were  introduced  into  the 
forms  by  inquisition  through  the  legislation  or  edicts  of  that 
ruler  establishing  the  recognition  From  that  time  the  three  prin- 
cipal forms  of  the  inquisitio  were  the  inquisitio  ex  brevi,  called  in 
Normandy  recognition  and  in  England  assisa;  the  inqm»itio  ex 
iure^  the  English  iurata;  and  the  inquisitio  ex  officio^  the  later 
English  inquest  of  office.  Through  the  inquisitio  ex  brevi,  or 
recognition  Henry  II.  provided  that  every  party  (though  not 
in  all  kinds  of  cases)  might  avail  himself  of  the  new  rational 
mode  of  proof,  and  should  no  longer  be  confined  to  the  formal 
barbarian  methods  theretofore  in  vogue.  That  is,  at  this  point 
the  new  method  of  proof  ceases  to  be  an  extraordinary  one, 
a  mere  emanation  of  the  royal  or  ducal  prerogative,  by  virtue 
of  which  the  sovereign  chose  to  ignore  the  law  of  the  land  in 
his  own  affairs  and  those,  of  persons  privileged  by  him.  So 
long  as  such  continued  to  be  the  character  of  the  new  proce- 
dure, no  amelioration  of  the  ordinary  process  was  probable. 
Now,  however,  the  antiquated,  barbarous  system  came  in  direct 
contact  and  competition  with  the  new  rational  one,  and  began 
gradually  to  be  displaced  by  it. 

The  number  of  jurors  summoned  was  not  fixed  invariably  at 
twelve,  though,  at  this  time,  that  was  the  prevailing  number. 
The  number  requisite  for  a  valid  verdict  varied  in  the  two 
countries,  according  to  the  nature  of  the  action.    In  possessory 
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actions,  hrevia  de  possessionem  a  majority  of  twelve  sufficed,  and, 
in  consequence,  if  seven  only  were  summoned,  and  they  were 
unanimous,  the  verdict  was  good.  In  petitory  actions,  brevia  de 
recto  for  the  full  property  in  land,  the  agreement  of  twelve  was 
required  in  England,  of  eleven  in  Normandy.^ 

The  question  as  to  the  respective  claims  of  England  and  Nor- 
mandy to  the  honor  of  having  been  the  birthplace  of  the  jury 
considered  not  as  a  special  royal  favor,  but  as  a  part  of  the  law  of 
the  land,  depends  upon  that  of  the  in^isitio  ex  hrevi^  instituted  by 
Henry  II.  According  to  Brunner,  there  are  proofs  of  its  existence 
in  Normandy  at  least  two  years  before  it  could  have  been  intro- 
duced into  England  (assuming  that  it  is  a  creation  of  Henry  II.)  ; 
that  is,  two  years  before  this  Norman  duke  became  King  of  Eng- 
land, in  1154.  The  new  documents  adduced  by  Brunner,  for  the 
first  time  in  the  history  of  the  controversy,  give  an  account  of  two 
recognitwnes  ordered  by  Henry  II.  for  the  bishopric  of  Baieux 
between  the  years  1150-1162.2  For  the  priority  of  the  Norman 
recognitio  over  the  corresponding  English  assisa^  it  seems  conclu- 
sive.* When  we  come  to  consider  the  second  form  of  the  method 
of  proof  by  inquisition,  as  found  in  Normandy,  the  inquisitio  ex 
mre,  the  question  acquires  new  features.  The  inquisitio  ex  iure 
had  its  counterpart  in  the  English  iurata.  Neither  owed  its 
existence  to  a  decree  of  the  sovereign.  The  iurata^  according 
to  Brunner,  "  appears  to  have  been  a  method  of  proof  by  inqui- 
sitioj  which  introduced  itself  into  the  archaic  formal  process  by 
way  of  custom."  The  manner  of  this  process  does  not  clearly 
appear,  but  is  probably  as  foUows :  Both  in  Normandy  and  Eng- 
land the  parties  were  at  liberty  to  agree  to  have  a  jury,  and  thus 
exclude  the  formal  process.  In  Normandy,  a  case  on  this  condi- 
tion could  be  submitted  to  a  jury  in  the  feudal  court,  the  court 
of  the  seigneur,  in  England,  only  in  the  king's  court.  The  recog- 
niUo  was  not  applicable  to  all  cases  at  first,  and  the  iurata  was 
employed  by  agreement  of  the  parties  in  those  cases  where 

1  See  Gimdennaim,  Ueber  die  Einstimmigkeitder  GJeschwomen,  as  to  "  unanimity 
of  deren"  out  of  twelre. 

*  Cartnlaire  de  Baieux,  Liber  niger  capitaU  ecclesin  Baiocensis,  Biblioth^ue  du 
Qiapltre  de  Baieux  (unprinted). 

>  See  Stttbbs,  Constitutional  History  of  England,  i.  p.  609, 674,  et  seq.,  for  the  latest 
preeentation  of  the  whole  subject.  His  theory  is  **  mainly  that  of  PaJgrave,  but  cor- 
rected and  acynsted  by  the  recent  writings  of  Dr.  Brunner/'  id.  612,  n.  1 ;  Taswell- 
Langmead,  Eng.  Con.  ffist.,  164  et  seq. 
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otherwise  resort  must  have  been  bad  to  tbe  old  formal  witnesses 
(^Q-emeindezeuffnUs).  In  course  of  time,  tbe  consent  of  tbe  par- 
ties became  a  fiction,  altbougb  for  a  long  time  tbe  iurata  pre- 
served tbe  character  of  a  voluntary  arbitration.  In  Normandy 
tbe  iurata  acquired  tbe  character  of  tbe  recognition  except  that 
it  did  not  require  a  breve.  Under  tbe  iurata  tbe  juror  swore  to 
speak  tbe  truth  about  that  which  tbe  iusUeiarii  should  ask; 
under  tbe  recognition  the  question  to  be  proved  was  set  out 
beforehand  in  the  Ireve  summoning  tbe  iuratore^.  In  England 
tbe  iurata  was  summoned  by  a  royal  writ,  but  sworn  in  modum 
iuratce;  <.«.,  to  answer  whatever  tbe  justices  asked.  As  being 
less  formal  in  its  character  than  tbe  recognition  the  iurata  was  weU 
calculated  to  answer  incidental  questions  arising  in  the  course  of 
a  trial.  Hence,  perhaps,  tbe  frequent  occurrence  of  the  phrase 
in  tbe  old  books,  assisa  vertitur  in  iuratam.  Tbe  grand  assize 
was  instituted  to  supplant  the  duel,  and  could  only  be  em- 
ployed in  cases  where  formerly  the  duel  was  allowed.  Hence,  in 
all  other  petitory  actions,  brevia  de  recto^  not  admitting  the  duel, 
as  well  as  in  many  new  actions  for  which  no  forms  existed,  the 
iurata  was  applicable.  Since,  in  this  mode  of  inquiry,  the  ques- 
tion to  be  proved  could  be  put  directly  to  tbe  jurors  by  the  justice, 
and  need  not  be  set  forth  beforehand  in  the  writ,  as  was  necessary 
with  tbe  assize,  tbe  latter  finally  virtually  gave  way  to  the  former, 
in  that  it  gave  its  verdict  in  modum  iuratce. 

During  the  Norman  and  Anglo-Norman  period  of  tbe  jury,  it  ap- 
pears exclusively  as  a  means  of  proof.  The  jurors  were  witnesses. 
In  England,  if  the  required  number  could  not  agree  on  a  verdict, 
those  who  disagreed  from  tbe  majority,  or  who  said  they  knew 
nothing  about  tbe  matter,  were  supplanted  by  othera  by  a  process 
caUed  affortiation  until  tbe  required  number  was  obtained  to  render 
a  verdict.  About  tbe  beginning  of  the  fourteenth  century,  this 
practice  was  superseded  by  the  requirement  of  unanimity  on  tbe 
part  of  tbe  original  twelve  as  a  more  convenient  and  expeditious 
process. 

Tbe  process  by  which  the  jury  of  proof  was  gradually 
transformed  into  tbe  modem  jury  of  judgment  has  been  well  de- 
scribed by  Starkie  ^  and  Forsyth,  and  Brunner's  theory  does  not 
vary  much  from  that  previously  held.     It  is  the  period  when  evi- 

1  On  the  Trial  by  Jury.  Law  BeTiew  and  Quarterly  Journal  of  British  and  For- 
eign Jurisprudence,  iL  870. 
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dence^  in  our  sense  of  the  word,  began  to  be  taken  before  the  court. 
The  change  began  by  special  witnesses  being  called  in  certain 
contingencies,  in  case,  for  example,  of  a  disputed  record,  to 
give  the  jurors,  that  is,  the  community,  or  official  witnesses,  the 
benefit  of  their  information.  At  first,  the  special  witness  retired 
to  consult  with  the  jurors,  but  without  having  any  yoice  in  the 
final  determination.  Finally,  when  is  not  exactly  known,  the 
special  witness  was  interrogated  before  the  court  in  presence  of 
the  jurors.  This  stage  of  the  jury  is  described  in  Fortescue,  De 
Laudibuf  Legum  Anglice^  written  in  1460.  In  a  description  of  a 
juiy-trial  in  the  book  De  Republica  Anglorum^  by  Thomas  Smith, 
written  in  1565,  the  jurors  are  sworn,  adfacti  veritatem  dioendam 
secundum  probatumes  in  iudieium  deductoB  et  eonseientiam  tuom.^ 
In  1650,  in  accordance,  no  doubt,  with  what  had  obtained  for  a 
long  time,  the  King's  Bench  declared  the  function  of  juryman  and 
that  of  special  witness  incompatible. 

If  we  turn  to  the  criminal  jury,  which  heretofore  has  had  the 
lion's  share  of  attention  from  Continental  jurists,  we  find  it  only 
treated  cursorily  in  this  work.  The  reason  is,  that  the  account 
of  the  origin  of  the  civil  jury,  which  is  older  than  the  criminal 
jury,  serves  to  illustrate  both. 

The  jury  of  accusation  was  not  an  institution  of  the  Anglo- 
Saxons,  as  has  been  thought.  It  is  derived  also  from  a  Frankish 
mode  of  procedure.  It  was  the  outgrowth  of  the  increased  pub* 
lie  power  under  the  Frankish  kings.  In  the  old  German  process, 
an  criminal  complaints  had  to  be  made  by  the  party  injured,  and 
in  accordance  with  the  archaic  formal  system.  Under  the  Frank- 
ish royal  system,  the  criminal  caught  in  the  act  was  punished 
without  private  complaint.  For  other  cases,  the  royal  judge 
called  together  the  best  men  of  the  community,  and  required  them 
on  oath  to  report  the  offences  that  had  taken  place.  The  man 
thus  accused  was  obliged  to  defend  himself,  either  by  compurga- 
tors or  by  the  ordeal.    It  was  long  thought  that  this  process  was 

^  Bmnner,  in  ▼.  Holtzendorff  •  Rechtslexikon,  ii.  p.  659.  Very  intereflting  in  this 
connection  is  the  account  of  the  decline  of  the  Norman  enquite,  or  inquesta^  in  France, 
while  the  corresponding  English  institution  was  steadily  acquiring  importance. 
At  the  time  when  the  English  Jnrv  was  taking  on  its  final  character  of  a  Jury  of 
judgment,  the  Norman  jvtr^e,  already  hecome  obsolete,  was  finally  abolished  in  the 
oAdml  reTision  of  the  customs  in  1688.  In  England  the  judicial  functions  were 
tiienceforth  dirided  between  the  judge  and  the  jury.  In  France  they  were  all  con> 
eentrated  in  the  hands  of  the  judge. 

TOL.  XI.  4 
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borrowed  from  a  similar  practice  prevailing  in  the  Church,  by 
which  the  bishop  made  inquiry  into  offences,  and  which  is  de- 
scribed by  the  Abbot  Regino.^  Dove,  however,  showed  that  the 
converse  was  true,  the  ecclesiastical  process  was  derived  from 
the  secular.^  The  process  appears  in  the  middle  ages,  after  the 
breaking-up  of  the  Frankish  monarchy,  in  Flanders,  in  the  French 
eovtumes^  in  Germany.  It  was  applied  in  England  by  the  Nor- 
mans in  connection  with  the  system  of  Frankpledge.  The  com- 
plaint was  made  by  at  least  twelve  men  of  the  hundred,  and 
called  indictementy  or  presentement.  In  the  fourteenth  cen- 
tury it  was  supplanted  by  the  grand  inquest,  consisting  at  first 
of  twenty-four  men  out  of  the  entire  county.  Out  of  this  the 
grand  jury  of  twenty-three  men  has  grown. 

A  criminal  jury  of  proof  is  comparatively  modem.  It  was  un- 
known in  Frankish  times,  and  in  Normandy  and  England  until 
the  time  of  Eang  John.  The  iurata  was  sometimes,  however, 
on  the  election  of  the  accused,  employed  to  settle  intermediate 
questions  in  the  main  trial  in  the  twelfth  century.  The  usual 
modes  of  proof  in  criminal  cases  were  the  ordeal  and  the  judicial 
combat.  Magna  Charta  gave  the  accused  the  right  to  a  trial  by 
the  iurata^  to  "  put  himself  upon  the  country,"  in  all  cases.  The 
abolition  of  the  ordeal  by  the  Church  in  1219  left  the  iurata 
the  ordinary  means  of  trial  in  criminal  cases,  but  the  principle 
common  to  England  and  Normandy,  that  a  man  could  not  be 
compelled  to  submit  to  this  mode  of  decision,  but  could  resort, 
if  he  so  elected,  to  the  primitive  mode  of.  defence  and  vindi- 
cation by  his  body,  that  is,  by  judicial  combat,  remained  English 
law  till  1819. 

I.  T.  HOAGUB. 

1  Supra,  p.  44. 

s  Die  f r&nkischen  Sendgeiichte,  S^itschrift  fiir  deutiches  Becht,  zix.  821  et  seq. 
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RESPONSIBILITY    IN    MENTAL    DISEASE.^ 

The  question  of  responsibility  in  disease  is  perhaps  the  most 
intricate  one  that  arises  in  the  law.  Other  questions  may  neces- 
sitate the  sifting  of  conflicting  authorities,  the  balancing  of  op- 
posing equities,  subtle  distinctions,  and  weighty  considerations. 
Much  more  than  all  this  is  involyed  in  deciding  how  far  a  man 
can  be  held  accountable  for  his  acts.  The  difficulty  of  this 
investigation  has  always  been  admittted ;  but  it  is  now  evident, 
that,  apart  from  any  legal  questions,  the  law  in  this  matter  will 
have  to  deal  with  the  most  important  and  the  most  obscure 
^  problems  in  science, — the  relation  and  interplay  of  mind  and 
body,  and  how  far  mental  action  is  controlled  by  or  is  the  result 
of  physical  properties  and  its  own  antecedents. 

Dr.  Maudsley's  work  might  be  supposed  to  be  written  for  a 
medical  or  scientific  audience,  and  to  be  hardly  a  fit  subject  for 
review  in  a  legal  magazine.  But  the  book  is  evidently  intended 
for  legal  readers ;  and,  on  the  subject  to  which  he  has  given  such 
thorough  study,  his  views  might,  perhaps,  be  considered  as  valu- 
able authority,  even  before  a  legal  tribunal,  as  the  obsolete  dicta 
of  some  ancient  judge  who  drew  his  science  fix>m  Hippocrates, 
and  his  metaphysics  from  the  schoolmen. 

Reading  this  book  suggests  two  questions  of  great  importance : 
first,  what  is  the  nature  of  mental  disease,  and  how  far  does  it 
affect  action?  and  second,  having  a  cprrect  knowledge  of  the 
facts,  how  far  will  that  alter  the  principle  on  which  the  law 
should  be  enforced? 

Dr.  Maudsley's  views  are  extreme  as  to  the  extent  that  any 
action  may  be  modified,  or  rather  controlled,  by  the  mental  un- 
soundness of  the  actor ;  and  he  claims  that  the  rules  of  law  that 
are  ordinarily  laid  down  as  to  insanity  show  a  great  disregard  of 
the  facts  of  morbid  psychology. 

In  this  we  think  he  is  right.  He  discusses  the  various  degrees 
and  phases  of  insanity  with  great  familiarity  with  the  subject 
from  practical  observation,  and  from  a    thoroughly  scientific 

1  EetprnmbUity  in  Mental  Disease,  by  Henry  Maudsley,  M.D.    Appleton  &  Co. 
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standpoint.  He  then  draws  his  corollary  as  to  what  should  be 
the  treatment  of  those  whose  actions  are  controlled  by  their 
morbid  mental  condition.  We  are  by  no  means  sure  that  his 
conclusion  is  supported  by  his  premises. 

The  attitudes  of  the  law  toward  insanity,  and  its  many  dicta 
as  to  what  constituted  it,  and  how  far  it  affected  or  excused 
action  or  crime,  have  been  only  equalled  in  their  variety  by  their 
unvarying  incorrectness.  From  the  days  when  only  the  "  wild 
beast "  in  human  form  was  supposed  to  be  devoid  of  correct 
moral  principles,  and  free  from  rigid  moral  accountability,  down 
through  the  man  who  was  in  delirium,  the  man  who  was 
under  delusion,  and  the  man  who  did  not  know  the  difference 
between  right  and  wrong,  to  him  who  was  under  some  sudden 
irresistible  impulse,  the  learned  judges  who  have  discussed  such 
themes,  and  who  have  successively  chosen  each  of  the  above 
standards  by  which  to  test  insanity,  have  been  almost  equally 
unsuccessful  in  their  efforts  to  grasp  accurately  the  nature  of  mor- 
bid and  unsound  mental  action,  and  its  influence  upon  character. 
The  old  dicta  as  to  what  constituted  insanity  have  been  aban- 
doned ;  but  new  ones  are  at  once  adopted,  not  very  much  more 
correct. 

The  time  is  rapidly  coming,  if  it  is  not  already  reached,  when 
all  mental  disorder  will  be  acknowledged  to  be  the  result,  or  at 
least  the  accompaniment,  of  a  diseieised  condition  of  the  bodily 
functions,  through  which  mental  action  is  produced.  In  other 
words,  insanity  is  as  much  a  disease  as  dyspepsia,  or  any  other 
of  the  ills  to  which  flesh  is  heir.  This  diseased  physical  condition 
may  be  the  result  of  various  causes,  —  unwholesome  psychological 
as  weU  as  physiological  antecedents  or  influences.  But,  what- 
ever the  cause,  a  certain  distortion  of  the  normal  mental  facul- 
ties is  produced.  Admitting  that  when  criminal  action  results 
from  a  diseased  mind,  from  insanity  so  styled,  the  perpetrator  is 
relieved  from  responsibility  or  punishment,  then  the  only  ques- 
tion 13,  whether  the  action  is  the  result  of  the  abnormal  mental 
condition. 

For  courts  to  say  what  is  the  degree  of  disorder  which  will 
relieve  from  responsibility,  or  rather  what  are  the  indicia  which, 
and  which  alone,  establish  the  fact  of  such  disorder,  is  contrary 
to  any  correct  principles  of  law  or  psychology. 

The  symptoms  and  varieties  of  mental  disorder  are  as  infinite 
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m  number  as  are  the  capacities  of  the  brain.  But  of  all  these 
the  courts  have  most  frequently  chosen  the  power  to  judge  as 
to  the  Tightness  or  wrongness  of  action  in  general,  or  of  the 
particular  action  of  which  complaint  is  made,  as  the  one  thing 
which  severed  the  sane  from  the  insane,  the  responsible  from  the 
irresponsible.  This  rule  has  the  authority  of  the  judges  of  Eng- 
land, in  their  very  solemn  although  somewhat  confused  state- 
ment of  the  law  of  insanity,  in  answer  to  the  questions  of  the 
House  of  Lords.  It  has,  as  we  shall  see,  been  lately  re-enun- 
ciated by  the  highest  court  of  the  State  of  New  York,  and  would 
still  probably  be  considered  the  test  of  responsibility  in  the 
majority  of  English  and  American  courts. 

To  choose  from  all  the  symptoms  of  insanity  this  one  arbitrary 
test  is  as  if  the  judge  should  charge  the  jury  that  a  pulse  at  one 
hundred  was  the  one  symptom  alid  proof  of  fever ;  and  it  is  very 
much  more  illogical.  Whether  a  pulse  beats  at  one  hundred  is  a 
thing  that  can  be  ascertained ;  but  whether  a  person  rightly  compre- 
hends the  distinction  between  right  and  wrong  is  what  no  twelve 
men  can  ever  surely  say,  though  the  jury  were  composed  of 
Platos,  Kants,  and  Luthers.  The  test  of  knowledge  of  the  dis- 
tinction between  right  and  wrong  is  imfttir  to  the  alleged  criminal, 
and  false  in  principle. 

An  insane  man  may  know  what  other  men  think  is  right  or 

wrong ;  but  what  is  the  law  unto  himself  which  his  diseased  mind 

has  framed?    There  may  be  delusions  in  morals  as  well  as  in 

material  objects.     Innumerable  and  very  diverse  are  the  things 

which  at  different  times  and  places  sane  men  do,  and  believe  that 

they  do  God  service.     Who,  however  sane,  can  presume  to  fix 

the  bounds  between  right  and  wrong,  that  seem  so  different,  not 

only  to  every  age,  but  to  almost  every  man  ?    It  may  be  said, 

p>erhaps,  that  the  statute  law  prohibits  certain  acts,  and  thus 

furnishes  a  certain  standard,  independent  of  the  theories  of 

philosophers  or  the  vagaries  of  enthusiasts  ;  but  the  statute  does 

not  profess  to  establish  with  any  certainty  what  conduct  will 

come  within  its  prohibitions,  and  be  subject  to  its  penalties. 

That  the  supposed  knowledge  of  the  distinction  between  right 

and  wrong  should  have  been  so  often  submitted  as  the  test  on 

which  depended  legal  rights  or  responsibilities  shows  how  a 

faulty  system  of  metaphysics  has  affected  our  law  as  well  as  our 

pbiloeophy. 
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It  would  be  impossible  to  submit  to  a  jury  a  more  profound  and 
baffing  problem  than  to  determine  both  the  doubtful  boundaries 
of  right  and  wrong,  and  the  correctness  of  another's  apprehension 
of  them. 

This  time-honored  error  is  beginning  to  be  attacked,  though  it 
still  finds  frequent  judicial  approval.  In  a  recent  case  in  New 
York,  —  Vdnzandt  v.  Mutical  Benefit  Ins.  Co,^  —  in  an  action  on 
a  policy  of  life  insurance,  which  the  company  claimed  had  been 
avoided  by  the  death  of  the  assured  by  his  own  hand,  the 
judge  at  the  circuit  charged  that  it  was  for  the  jury  to  say 
whether  or  not  the  assured,  at  the  time  he  committed  suipide, 
knew  the  distinction  between  right  and  wrong  ;  whether  he  knew 
the  moral  nature  of  the  act  he  was  committing ;  and  if  he  did 
not,  then  he  was  not  responsible  for  his  actions,  and  the  company 
was  liable.  Here  it  was  laid  down  that  the  test,  even  of  civil 
rights,  is,  whether  a  man  agrees  in  the  opinion  ordinarily  held 
in  this  country  as  to  the  criminality  of  an  act  which  has  the 
approval  of  the  purest  and  most  elevated  thinkers  of  antiquity ; 
which  is  believed  commendable  by  vast  numbers  of  men ;  which 
is,  in  the  opinion  of  very  many  thinking  men,  only  a  cowardly 
thing  at  most ;  and  which  is  only  considered  criminal  from  cer- 
tain corollaries  assumed  to  be  derived  from  the  religion  which  is 
generally  accepted  at  this  time.  Suicide  may  be  a  crime ;  but  to 
say,  that,  in  so  debated  a  question,  a  man's  adopting  views  differ- 
ing from  those  of  the  majority  of  the  community  in  which  he  lives 
should  affect  civil  rights,  and,  under  some  circumstances,  might 
modify  criminal  responsibility,  seems  to  us  a  very  unsafe  rule. 

The  judgment  was  reversed  in  the  Court  of  Appeals ;  and  Mr. 
Justice  Rapallo,  writing  the  opinion,  and  holding  that  the  proper 
question  was,  whether  the  insured  knew  the  physical  consequences 
of  his  act,  very  pertinently  remarks,  — 

'^  In  the  practical  administration  of  justice  in  cases  of  this  description,  it 
seems  to  us  a  very  dangerous  doctrine  to  hold  that  the  attention  of  the  jury 
should  be  directed  principally  to  the  degree  of  apprehension  which  the  de- 
ceased had  of  the  moral  nature  of  his  act,  and  that  this  question,  most  specu- 
lative, and  difficult  of  solution,  should  be  made  the  test  by  which  it  should  be 
determined  whether  he  had  knowingly  and  voluntarily  violated  the  condition 
of  his  insurance.  The  real  question  is,  whether  he  did  the  act  consciously 
and  voluntarily,  or  whether,  from  disease,  his  mind  bad  ceased  to  control 
his  action." 
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Yet,  while  repudiating  such  a  test  in  a  civil  action,  this  same 
court,  in  the  late  case  of  Flanagan  v.  The  People^^  on  an  indict- 
ment for  murder,  laid  down  the  prisoner's  knowledge  of  right  and 
wrong  as  the  question  for  the  jury  in  determining  his  responsibility. 

Not  only  does  it  adhere  to  ancient  error,  but  very  distinctly 
repudiates  what  are  now  most  thoroughly  established  facts  in  the 
psychology  of  insanity. 

Andrews,  J.,  delivering  the  opinion,  says,  — 

"  We  are  asked  in  this  case  to  introduce  a  new  element  into  the  rule  of 
crimioal  responsibility  in  cases  of  alleged  insanity,  and  to  hold  that  the 
power  of  choosing  right  from  wrong  is  as  essential  to  legal  responsibility 
as  the  capacity  of  distingmshing  between  them,  and  that  the  absence  of 
the  former  is  consistent  with  the  presence  of  the  latter.  The  argument 
proceeds  on  the  theory,  that  there  is  a  form  of  insanity  in  which  the  Acui- 
ties are  so  disordered  and  deranged,  that  a  man,  though  he  perceives  the 
moral  quality  of  his  acts,  is  unable  to  control  them,  and  is  urged  by  some 
mysterious  pressure  to  the  commission  of  acts,  the  consequences  of  which 
he  anticipates,  but  cannot  avoid.  Whatever  medical  or  scientific  authority 
there  may  be  for  this  view,  it  has  not  been  accepted  by  courts  of  law.  The 
vagueness  and  uncertainty  of  the  inquiry  which  would  be  opened,  and  the 
manifest  danger  of  introducing  the  limitation  claimed  into  the  rule  of 
responsibility,  may  well  cause  courts  to  pause  before  assenting  to  it.  .  .  . 
The  doctrine  that  a  criminal  may  be  excused  upon  the  notion  of  an  irre- 
sistible impulse  to  commit  it,  when  the  offender  has  the  ability  to  discover 
his  legal  and  moral  duty  in  respect  to  it,  has  no  place  in  the  law." 

It  might  be  added,  that,  while  Rapallo  concurred  in  the  result, 
he  did  not  concur  in  the  opinion,  it  being  based  upon  a  radicallj'' 
different  conception  of  mental  disorder  from  that  adopted  by  him 
in  the  insurance  case. 

The  views  which  are  thus  approved  and  sharply  laid  down, 
following  very  many  precedents  in  England  and  this  country,  are 
unquestionably  contrary  to  the  undoubted  facts  and  phenomena 
of  mental  disease,  and  are  as  sure  to  be  modified  as  a  more 
rational  theory  of  mental  action  becomes  prevalent,  as  was  the 
theory  of  creation,  founded  on  Hebrew  tradition,  to  be  done 
away  by  the  progress  of  geological  science.  As  Mr.  Justice  Doe 
well  said  in  the  case  of  Boardman  v.  Woodman!^  — 

^  That  cannot  be  a  fact  in  law  which  is  not  a  fact  in  science  ;  that  can- 
not be  health  in  law  which  is  disease  in  £ict :  and  it  is  unfortunate  that 

1  52  N.  Y.  467.  2  47  n.  H.  120. 
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coarte  should  maintain  a  contest  with  science  and  the  laws  of  nature  upon 
a  question  of  fact  which  is  within  the  province  of  science,  and  outside  the 
domain  of  our  law." 

The  New  York  Court  of  Appeals  distinctly  holds  that  an  ir- 
resistible impulse  to  commit  a  crime,  it  being  recognized  as  a 
crime  by  the  offender,  is  no  excuse. 

Among  the  many  cases  that  might  perplex  the  learned  judges 
in  the  application  of  the  rule  thus  solemnly  laid  down  is  one 
related  by  Dr.  Maudsley  of  a  woman  who  suffered  somewhat 
from  depression,  but  otherwise  attended  to  her  duties  as  usual. 
One  day  she  suddenly  seized  one  of  her  children,  and,  before 
she  could  be  stopped,  beat  its  head  against  the  floor  until  it 
was  dead.  She  felt  the  horror  and  criminalty  of  the  act,  even 
when  she  was  committing  it ;  and,  when  confined  to  an  asylum, 
she  experienced  the  bitterest  remorse  for  what  she  had  done ; 
but  she  could  never  tell  why  she  had  killed  her  child,  of  which 
she  was  so  fond.^ 

This  is  but  one  instance  of  many  where  the  offender  has  a 
perfect  understanding  of  the  criminality  of  the  act,  dread  of  it 
in  advance,  and  the  bitterest  regret  after  it  is  done;  where 
he  ^^  perceives  the  moral  quality  of  his  acts,  but  is  unable  to 
control  them ;  and  is  urged  by  some  mysterious  pressure  to  the 
commission  of  acts,  the  consequences  of  which  he  anticipates, 
but  cannot  avoid."  Judge  Andrews  assures  us  that  this  sort  of 
doctor's  nonsense  finds  no  place  in  the  law,  and  he  would  see  in 

1  Other  recollections  blend  themselves  with  the  name,  of  Mr.  Canning,  one  of 
them  illustrating  a  very  curious  form  of  mental  aberration.  In  1826,  as  I  think, 
when  he  was  Foreign  Secretary,  and  living  at  Gloucester  Lodge,  I  was  one  morning 
called  in  haste  to  see  a  patient  at  Brompton.  Scarcely  had  I  entered  the  room  of 
this  gentleman  (for  such  he  was,  and  had  filled  a  diplomatic  office  of  some  consider- 
ation), when  he  eagerly  besought  me  to  protect  him  against  himself.  He  told  me 
that  a  propensity  to  kill  Mr.  Canning  had  come  upon  him  suddenly,  and  so  strongly, 
that  he  had  taken  these  rooms  at  Brompton  to  be  in  the  way  of  satisfying  the  im- 
pulse ;  but  against  this  insane  will  (induced  by  some  supposed  official  injustice)  a 
sounder  feeling  was  struggling  within  him,  and  for  the  moment  gained  mastery 
enough  to  lead  him  to  seek  for  instant  restraint.  I  of  course  lost  no  time  in  provid- 
ing it ;  warning  Mr.  Canning,  meanwhile,  to  return  to  Gloucester  Lodge  by  a  dif- 
ferent road.  These  strange  cases  of  what  may  be  called  duplicity  of  the  will  are  not 
rare  in  the  long  catalogue  of  mental  infirmities.  In  lighter  and  less  critical  form, 
such  incongruities  enter  into  the  most  familiar  moods  of  character,  and  acts  of  life ; 
but  even  here  they  need  to  be  self-recognized  and  resisted,  to  prevent  their  gaining 
mastery  over  the  mind.  The  consistent  and  firm  command  over  the  will  ranks 
among  the  highest  attainments  of  man.  —  RecoUections  of  Past  Life,  by  Sir  Henry  HoU 
land,  p.  177. 
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that  poor  woman  a  criminal  without  excuse.  According  to  his 
own  definition,  there  would  be  no  possibility  of  her  escaping 
punishment ;  bujb  the  common  sense  of  the  jury  might  be  relied  on 
to  correct  the  absurdities  of  the  perfection  of  human  reason. 

In  the  opinion  of  the  court,  it  is  said  that  all  bad  actions  are 
but  the  result  of  impulses,  and  that  the  design  of  the  law  is  to 
make  people  restrain  their  impulses.  Dr.  Maudsley  well  puts 
the  reply  to  such  a  proposition  in  reference  to  insanity :  "  No 
power  of  will  can  ho]d  in  check  the  progress  of  disease ;  and  it  is 
truly  a  piece  of  strange  irony  to  exact  such  a  controlling  power 
in  a  disease,  the  special  character  of  which  is  to  weaken  the 
power  of  will,  and  to  increase  the  power  of  passion ;  to  lessen  the 
power  of  controlling  what  is  more  difficult  to  control." 

Judge  Andrews  fears  the  vagueness  of  the  inquiry  which 
might  be  opened.  We  are  ourselves  so  little  versed  in  the  intri- 
cacies of  mental  action,  that  an  inquiry  as  to  the  knowledge  of 
right  and  wrong  possessed  by  another,  the  innermost  workings  of 
his  mind,  his  hidden  beliefs  on  the  moral  character  of  acts,  on  the 
distinction  between  right  and  wrong,  which  some  say  has  its 
foundation  in  expediency,  some  in  statute,  and  some  in  revela- 
tion, on  which  no  age  nor  nation  agrees,  — that  such  an  inquiry 
would  seem  far  more  vague  and  uncertain  (however  simple  it 
might  be  for  ordinary  juries)  than  to  ascertain  whether  a  man 
had  suffered  from  epilepsy,  or  had  relatives  or  ancestors  who  had 
been  insane ;  whether  no  rational  consideration  would  seem  to 
account  for  his  acts;  whether  his  sayings  and  doings  differed 
radically  from  those  of  the  mass  of  mankind,  and  could  not  be 
reconciled  with  any  rational  purpose  or  self-controlled  will ;  and 
whether  the  alleged  crime  appeared  to  be  the  legitimate  result  of 
such  mental  disorder.  It  would  seem  that  one's  actions  could  be 
observed  by  others,  and  that  the  common  sense  of  mankind  could 
determine  how  far  such  actions  varied  from  those  of  the  average 
of  reasonable  men ;  how  far  they  appeared  to  be  controlled  by  the 
motives  which  men  ordinarily  feel.  The  inmost  hidden  beliefs, 
the  workings  of  the  individual  conscience,  the  moral  natures  of 
men,  do  not  seem  to  us  by  any  means  easier  matters  to  investigate. 

Other  courts  have  adopted  other  rules  by  which  insanity  may 
be  known,  all  of  them  more  accurate  than  the  time-honored  test 
of  knowing  right  from  wrong,  but  all  of  them  deficient  in  so  far 
as  they  take  some  few  phenomena  as  the  signs  of  a  disease  mul- 
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tiform  in  its  phases.  Delusion,  a  sudden  irresistible  impulse, 
delirium,  a  want  of  knowledge  of  the  physical  consequences  of 
an  act,  have  each  been  laid  down  as  the  tests  of  diseased  mental 
condition,  sufficient  to  free  from  responsibility.  Some  courts, 
notably  those  of  New  Hampshire,  show  a  tendency  to  hold  what 
is  certainly  the  only  correct  theory,  —  that  no  one  state  or  in- 
firmity of  mind  can  be  assumed  as  the  test  of  insanity ;  that,  as  is 
said  by  Mr.  Justice  Doe,  "  even  if  it  is  necessary  that  the  law 
should  entertain  a  single  medical  opixiion  concerning  a  single 
disease,  it  is  not  necessary  that  that  opinion  should  be  a  cast-off 
theory  of  the  physicians  of  a  former  generation ; "  and  that  the 
question  is,  whether  that  complained  of  was  the  result  of  dis- 
ordered and  diseased  mental  action,  which  is  a  matter  solely  for 
the  jury  in  a  consideration  of  all  the  evidence. 

Dr.  Maudsley  criticises  with  great  force  the  inconsistent  po- 
sitions of  the  law  on  this  subject,  as  it  is  usually  laid  down.  He 
gives  numerous  cases  where  crime  has  resulted  directly  from  a 
disordered  condition  of  the  mind,  but  where  no  one  could  say 
that  the  offender  was  unaware  of  the  distinction  between  right 
and  wrong ;  where  it  could  not  be  claimed  that  the  action  resulted 
from  delusion,  or  was  caused  by  an  irresistible  insane  impulse. 
Some  of  these  are  very  curious.  One  of  the  most  striking  is 
that  of  a  young  man  whose  most  marked  peculiarity  was  a  strong 
taste  for  windmills,  in  watching  which  he  would  spend  hours, 
and  almost  days.  Desirous  of  ridding  him  of  this  absurdity,  his 
friends  had  him  taken  to  a  part  of  the  country  where  there 
were  no  windmills.  Thus  far  he  had  shown  no  tendency  to- 
ward immoral  action,  no  lack  of  appreciation  of  the  restraints 
of  morality  and  the  law.  But  in  his  new  home  he  set  fire  to 
the  house  where  he  was  living,  and,  taking  a  young  child  into 
a  wood,  attempted  to  murder  it,  and  mangled  it  in  the  most 
horrible  way.  His  desire  was,  on  account  of  these  acts,  to  be 
removed  to  some  place  where  he  could  again  watch  his  beloved 
windmills. 

Here  was  no  delusion,  no  irresistible  impulse,  no  ignorance 
of  right  and  wrong  ;  and  yet  this  youth's  action  was  as  entirely 
the  result  of  a  diseased  mental  condition  as  that  of  the  maniac 
who  kills  his  keeper  in  a  fit  of  frenzy. 

Another  case  is  that  of  a  boy  who  committed  a  most  brutal 
murder,  —  a  murder  which  the  judge  said,  in  passing  sentence, 
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was  more  barbarous  and  inhuman  than  any  he  had  known  dur- 
ing his  twenty  years  of  judicial  experience.  The  boy  confessed 
the  crime  without  hesitation,  and  said  that  he  committed  the 
murder  because  he  thought  it  would  be  pleasant  to  be  hung. 
He  was  conyicted,  and  the  judge  sentenced  him  to  death. 
"  Thank  you,  my*  lord,"  said  the  prisoner  when  the  sentence 
had  been  pronounced.  As  Dr.  Maudsley  says,  with  consider- 
able piquancy,  ^^  He  was  in  due  course  executed ;  the  terrible 
example  having  been  thought  necessary  in  order  to  deter  others 
from  doing  murder,  out  of  a  morbid  desire  to  indulge  in  the 
gratification  of  being  hanged."  Certainly  the  position  of  the 
law,  when  it  says,  that,  if  criminal  action  is  the  result  of  a  dis- 
eased mental  condition,  the  perpetrator  should  not  be  punished, 
and  yet  sentences  to  be  hung  such  a  youth  as  this  last,  is  very 
lamentably  inconsistent. 

But  advancing  scientific  research  will  probably  make  necessary 
an  entire  remodelling  of  the  doctrine  of  responsibility.  While 
punishments  are,  even  now,  nominally  said  to  be  for  the  protec- 
tion of  society,  yet  the  test  of  responsibility  laid  down  in  criminal 
cases  shows  that  this  is  not  the  controlling  idea,  but,  on  the  con- 
trary, the  notion  of  inflicting  such  punishment  as  is  deserved  by 
him  who  did  the  deed.  It  is  the  people  taking  the  place  of  the 
old  family  avenger  of  blood,  standing  in  the  stead  of  the  person 
wronged,  and  visiting  upon  the  culprit  a  penalty  proportionate 
to  his  offence.  Acting  on  such  a  theory  as  this,  it  seems  neces- 
sary to  say  that  a  man  should  not  be  held  responsible  for  an  act 
to  which  he  is  impelled  by  an  irresistible  impulse,  or  which  he 
commits  when  bereft  of  reasoning  powers.  Hence  have  arisen 
the  rude  attempts  of  the  law  to  allow  insanity  to  be  introduced 
as  a  defence. 

Now,  we  do  not  hesitate  to  say  that  this  is  an  utterly  false  con- 
ception of  the  scope  and  intention  of  criminal  law,  and  that  the 
attempts  to  administer  it  on  such  a  basis  must  lead  to  hopeless 
confusion  and  inconsistency.  In  his  definition  of  the  different 
classes  of  insanity.  Dr.  Maudsley  speaks  of  moral  insanity ;  that 
is,  a  condition  of  mind  wherein  the  moral  powers,  the  affections, 
the  instincts  of  right,  are  totally  perverted,  or  wholly  lacking. 
As  the  author  says,  "  This  is  a  form  of  mental  alienation  which 
has  so  much  the  look  of  vice,  that  many  persons  regard  it  as  an 
unfounded  medical  invention."    Tet  there  is  no  doubt  that  there 
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are  many  persons  who  are  oongenitally  utterly  destitute  of  the 
moral  element.  It  may  be  styled  insanity,  or  by  some  other 
name ;  but  a  large  portion  of  the  race  do  not  receive  any  thing 
that  deserves  to  be  called  morality  in  their  heritage  of  manhood. 

One  may  say  that  this  is  nothing  but  wickedness ;  but  with 
equal  force  one  could  charge  with,  criminality  the  cat  who  kills 
the  canary.  Not  the  mere  knowledge  that  a  thing  is  forbidden, 
but  a  sufficiently  developed  moral  nature  to  have  some  aspira- 
tions  for  the  good,  some  shrinking  from  the  bad,  should  be  found 
in  a  man,  before  we  can  solemnly  upbraid  his  wickedness. 

This  is  recognized  in  a  rough  way.  No  one  holds  a  child  and  a 
grown  man  to  the  same  degree  of  moral  responsibility,  or  believes 
that  a  native  of  Terra  del  Fuego  should  be  punii^ed  for  what 
would  be  most  reprehensible  in  a  London  merchant.  But  the 
law,  proceeding  in  the  perfection  of  reason,  has  seen  fit  to  de- 
clare, that,  while  it  professes  to  mete  out  punishment  in  propor- 
tion to  the  guilt  of  the  offender,  it  will  hold  equally  accountable 
the  man  who  was  bom  in  infamy,  bred  in  vice,  and  reared  to 
crime,  and  the  philosopher  who  meditates  on  the  beauties  of 
morality  and  the  perfection  of  the  infinite. 

It  shows  how  little  we  reflect  on  the  inconsistency  of  things  to 
which  we  are  accustomed,  that  those  who  would  cry  out  against 
a  maniac's  being  taken  to  execution  see  nothing  but  a  just  retri- 
bution in  the  punishment  of  some  one,  who  from  inherited  nature, 
and  his  whole  course  of  life,  has  been  reared  for  the  gallows,  as 
much  as  the  son  of  an  emperor  for  the  purple. 

All  accurate  physiological  study  shows  how  entirely  the  moral 
as  well  as  the  physical  qualities  of  a  man  are  controlled  by  his 
antecedents.  From  the  faculties  and  tendencies  with  which  he 
is  bom,  the  nervous  organization,  the  physical  condition,  the 
convolutions,  of  the  brain,  acted  upon  by  the  surroundings  and 
associates  among  whibh  he  finds  himself,  results  the  entire  na- 
ture of  the  man.  One  can  say  that  he  can  free  himself  from 
these,  and  so  modify  or  control  innate  tendencies ;  but  his  in- 
herited character  is  such,  that  he  can  no  more  do  so  than  he  can 
write  an  epic  poem.  The  law  of  hereditability  extends  through 
all  the  realm  of  nature  with  unvarying  force ;  and  grapes  will  be 
gathered  of  thorns,  and  figs  of  thistles,  quite  as  soon  as  moral 
fruit  will  be  grown  on  corrupt  physical  and  moral  natures. 

The  convict  who  exclaimed  to  his  keeper,  "  Lord,  how  I  do 
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love  thieving!  if  I  had  thousands,  I  would  still  be  a  thief!" 
deserved,  perhaps,  as  severe  reprobation  for  picking  a  pocket 
as  would  some  Yale  professor ;  but  it  seems  quite  as  reasonable 
to  say  that  he  inherited  a  diseased  mental  and  moral  condition, 
the  result  of  ignorance,  sickness,  and  ancestral  vice,  of  which 
thieving  was  the  legitimate  fruit,  as  much  as  some  peer  inherits 
his  gout  from  ancestral  high  living. 

In  whatever  subtleties  on  the  perplexing  mysteries  of  free  will 
people  still  choose  to  indulge,  practically  no  one  denies  that  the 
antecedents  and  surroundings  which  are  entirely  beyond  control, 
determine,  for  the  most  part,  one's  character  and  one's  actions. 

Now,  we  are  unable  to  see  why  the  law  should  say,  that  if  a 
man  inherits  a  homicidal  impulse,  and  the  jury  find  that  he  killed 
a  person  under  the  influence  of  that  insane  tendency,  overcoming 
all  powers  of  reason  and  will,  then  he  should  go  free  from  punish- 
ment, but  that,  where  one  who  is  born  of  criminal  stock,  with  a 
scrofulous  and  inferior  physique,  with  low  mental  powers,  and 
trained  from  childhood  to  earn  a  livelihood  by  vice,  commits  a 
crime  which  is  the  legitimate  and  the  inevitable  result  of  all  this, 
he  should  stand  before  the  commimity  as  an  offender  without 
excuse,  because  he  is  supposed  to  possess  that  most  uncertain  and 
undefinable  quality  styled  free  will. 

In  the  latter  case,  as  well  as  the  former,  the  crime  is  the  neces- 
sary result  of  causes  in  which  the  alleged  criminal  had  no  part, 
and  over  which  he  had  no  control ;  and,  if  punishment  is  to  be 
inflicted  on  the  idea  that  it  is  a  retribution  for  conduct  which 
might  have  been  avoided,  it  is  as  inconsistent  to  punish  the  latter 
as  the  former.  Sooner  or  later,  these  principles  will  have  to  be 
recognized  by  the  law. 

What  effect  will  this  have  upon  its  practical  administration  ? 
It  will  involve  a  new,  or  at  least  a  modified,  conception  of  the 
function  of  criminal  justice,  and  of  the  basis  on  which  it  stands. 

The  idea  must  be  distinctly  recognized,  that  the  law  has  no 
right  to  punish  any  man  simply  for  the  reason  that  what  he  has 
done  is  morally  wrong.  It  is  needless  to  say  that  this  has  been 
for  centuries  the  conception  of  what  was  the  law's  most  proper 
function.  Gradually,  however,  the  idea  has  taken  form,  that  the 
law's  only  duty  is  the  protection  of  society.  It  is  manifest,  that 
whether  we  investigate  the  moral  guilt  of  the  offender  and  the 
proportionate  punishment,  or  try  to  learn  what  will  be  the  meas- 
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ures  by  which  society  can  best  be  protected  from  farther  injury 
or  danger,  will  make  a  very  radical  difference  in  our  procedure. 

Dr.  Maudsley  does  not  take  this  view  of  the  function  of  the 
law.  He  assumes  the  test  of  responsibility  to  be  the  correct  one 
for  the  law  to  consider,  and  then  argues  that  many  executions 
have  been  judicial  murders. 

It  cannot  be  denied,  that  when  the  law  assumes  to  act  on  the 
theory  of  responsibility,  and  at  the  same  time  says,  in  the  lan- 
guage of  the  New  York  Court  of  Appeals,  that  the  courts  will 
not  hold  that  the  power  of  choosing  right  from  wrong  is  as  essen- 
tial to  legal  responsibility  as  the  capacity  of  distinguishing  be- 
tween them,  or  that  there  may  be  a  form  of  insanity  in  which  the 
faculties  are  so  disordered  and  deranged,  that  a  man,  though  he 
perceives  the  moral  qualities  of  his  acts,  is  unable  to  control 
them,  it  simply  ignores  physiological  facts  which  it  will  some 
day  have  to  acknowledge. 

On  the  other  hand,  if  the  doctrine  of  responsibility  were  cor- 
rectly carried  out,  it  would  certainly  result  in  very  great  injury  to 
the  community.  The  theory  is  so  radically  wrong,  that  it  cannot 
be  carried  out,  and  would  be  injurious  even  if  it  could  be. 

Dr.  Maudsley,  who  claims  immunity  for  all  the  insane,  furnishes 
an  example  of  the  benefit  to  be  thence  derived.  He  relates  with 
great  complacency  the  following  instance  of  a  person's  escaping 
the  gallows :  A  man  named  Bisgrove  had  been  subject  to  epi- 
lepsy, and  fits  of  violence.  Wandering  about  one  night,  after 
first  drinking  a  little,  he  saw  a  man  lying  asleep,  was  seized  with 
an  impulse  to  kill  him,  took  up  a  large  stone,  and  dashed  his  brains 
out.  He  then  lay  down  and  went  to  sleep  by  the  side  of  his 
victim.  He  was  convicted  at  the  trial,  the  facts  of  his  early  his- 
tory and  epilepsy  not  being  elicited.  A  clergyman  discovered 
them,  and,  with  the  earnest  solicitation  with  which  the  clergy  so 
frequently  endeavor  to  preserve  the  pests  of  society,  obtained  a 
reprieve  for  the  man,  who  was  then  sent  to  the  lunatic  asylum. 
"Thus,"  cheerfully  remarks  Dr.  Maudsley,  *'a  man  escaped 
hanging  who  was  unquestionably  affected  by  epileptic  insanity.'* 
A  foot-note  which  he  has  added  to  his  book  may  somewhat 
diminish  the  pleasure  derived  from  this  happy  escape,  and  sug- 
gest some  doubt  as  to  whether  it  was  any  great  gain  to  the  com- 
munity that  a  man  with  irresistible  homicidal  tendencies  should 
be  carefully  preserved.    It  is  there  naively  stated,  in  somewhat 
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curious  contrast  with  the  complacency  with  which  he  narrates 
the  fortunate  results  of  the  deigy man's  intervention,  "Bisgrove 
has  recently  made  his  escape  from  the  asylum,  and  is  still  at  large, 
unless,  as  the  authorities  of  the  asylum  believe,  he  has  committed 
suicide.  The  manner  of  his  escape  was  significant:  He  was 
walking  with  an  attendant,  behind  whom  he  got,  and  whom  he 
knocked  down  by  striking  him  violently  on  the  head  with  a  brick 
or  stone.  He  then  beat  him  on  the  head  with  the  stone,  leaving 
him  insensible  and  apparently  dead,  and  made  his  escape." 

No  case  could  bring  up  more  fairly  the  proper  theory  of  the 
execution  of  the  law.  Is  it  a  desirable  thing  that  a  man  afflicted 
with  so  terrible  a  tendency  that  he  can  only  be  allowed  to  lead  a 
life  in  confinement,  utterly  useless  to  himself  and  all  others, 
should  be  saved  from  the  gallows  that  he  may  murder  an  innocent 
man  and  kill  himself? 

If  human  life,  under  any  possible  circumstances,  is  so  precious 
and  sacred  a  thing,  certainly  the  lives  of  keepers  are  to  be  pre- 
served as  well  as  those  of  ciiminals.  The  fact  that  we  cannot 
apportion  the  responsibility  of  crime  between  the  man  and  his 
ancestors  and  surroundings  is  by  no  means  a  reason  why  punish- 
ment, and  even  extreme  punishment,  should  not  be  inflicted, 
not,  indeed,  for  punishment,  but  for  preservation.  Society  has 
claims  of  far  higher  importance  than  those  of  any  individual  to 
continue  a  course  of  life  which  may  be  injurious.  The  prejudice 
against  capital  punishment  has  reached  such  a  mawkish  extreme, 
that  it  is  deemed  a  graver  thing  to  have  done  with  a  worthless 
existence  than  to  condemn  it  to  utter  uselessness  and  impotence, 
and  leave  the  criminal  to  drag  out  a  life  debarred  from  all  that 
gives  life  its  dignity  and  its  value.  We  confess  that  we  do  not 
share  in  this  sentimental  tenderness.  We  do  not  share  Dr. 
Maudsley's  joy,  that  a  man,  overpowered  by  a  diseased  mania  for 
homicide,  should  be  preserved  to  drag  out  his  days  in  an  asylum, 
and  indulge  his  insane  passion  at  the  expense  of  innocent  lives. 
This  physical  existence,  —  the  mere  animal  life  of  a  man,  without 
the  power  of  being  of  benefit  to  his  feUows,  or  of  raising  himself 
in  the  scale  of  thought  and  feeling,  —  instead  of  being  so  sacred 
and  precious  a  thing,  is  not  a  thing  of  very  much  consequence  ; 
a  thing  of  no  consequence  at  all  in  comparison  with  the  interests 
of  the  community,  or  the  safety  of  those  lives  which  are  of  some 
value  to  themselves  and  others. 
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While  the  theories  of  modem  life  insist  up<Hi  the  absolute 
fireedom  of  individual  thought  and  action,  so  &r  as  they  do  not 
interfere  with  others,  they  also  inculcate  very  strongly  the  doc- 
trine, that  the  individual  is  absolutely  subject  to  the  welfare  of 
the  public,  and  is  only  a  thing  of  any  importance  in  so  far  as  he 
does  his  part  in  the  general  development  of  society  **  in  working 
out  the  great  design  of  perfection/'  Society  has  no  right  to  per- 
mit any  crime  simply  because  it  is  a  crime.  With  a  man's 
innocence  or  guilt,  with  the  moral  imperfection  of  his  acts,  it 
has  no  concern.  The  endeavor  to  insure  the  salvation  of  our 
neighbor's  soul,  or  play  the  part  of  eternal  justice  with  his  mis- 
deeds, must  be  abandoned.  The  principles  of  individual  liberty 
forbid  any  such  interference.  Some  of  the  views  suggested  in  this 
article  may  perhaps  show  wherein  it  is  impracticable. 

We  have  seen  that  the  law  has  gone  on  assuming  that  it  could 
determine  the  moral  character  of  a  man's  acts ;  and  so  it  has 
declared  that  certain  symptoms  of  aberration  which  it  has  been 
pleased  to  style  insanity  would  constitute  an  excuse  for  crime ; 
that  he  who  was  uncertain  as  to  the  devious  boundaries  of  right 
and  wrong,  and  he  alone,  could  not  be  held  to  be  responsible  for 
his  acts. 

An  advancing  physiology  and  psychology  show  that  there  is  a 
vast  amount  of  action  for  which  the  most  rigid  believer  in  free 
wiU  would  not  hold  the  actor  responsible,  which  is  not  covered 
by  this  narrow  exception ;  and  not  only  in  those  who  have  such 
an  amount  of  abnormal  mental  bias  that  they  are  called  insane, 
but  in  almost  all  those  who  are  brought  to  trial  for  offences 
against  society,  their  immoral  tendencies  are  so  largely  the  result 
of  inherited  qualities,  of  ancestral  vice,  of  diseased  physique,  and 
degraded  surroundings,  that  it  is  simply  a  burlesque  of  justice 
to  pretend  to  say  to  what  degree  of  responsibility  they  can  be 
held. 

Until  lately,  the  ignorance  of  physiology  and  the  absence  of 
any  study  of  social  science  have  prevented  our  feeling  the  anomaly 
of  our  present  theories.  It  will  be  felt  more  and  more ;  and  the 
law  cannot  permanently  base  its  action  upon  an  erroneous  con- 
ception of  man's  nature  and  the  facts  of  life. 

Acknowledging,  then,  that  we  have  no  right  to  punish  our 
neighbor  for  his  action  simply  because  it  is  contrary  to  our  own 
views,  and  acknowledging  how  impossible  it  is  to  ascertain  how 
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far  any  man's  acts  can  be  considered  the  result  of  his  own  free  will> 
we  find  that  the  only  foundation  on  which  criminal  justice  can 
lest  at  once  consistently  and  equitably  is  on  the  right  of  society 
to  insure  its  own  pi'eservation  and  welfare. 

Our  duty  is  to  ascertain,  in  every  offence  dangerous  to  the  pub- 
lic, not  to  what  degree  of  responsibility  the  offender  can  be  held, 
but  simply  in  what  manner  society  can  be  effectually  guarded 
from  future  danger.  Keeping  in  view  the  interests  of  the  criminal 
himself,  so  far  as  they  can  be  considered  with  safety  to  others, 
the  object  to  be  considered  is,  not  what  is  a  just  retribution  for 
the  offence,  but  how  can  the  offender  best  be  reformed,  or  pre- 
vented from  doing  further  harm. 

The  defence  of  insanity,  as  it  is  now  allowed  in  the  majority  of 
cases,  is  an  anomaly  which  will  fill  with  surprise  the  Bentham 
of  some  future  day. 

The  case  being  submitted  to  the  jury  simply  on  the  question  of 
responsibility,  if  they  find  that  the  crime  was  the  result  of  some 
insane  tendency,  the  product  of  an  overturned  will,  of  a  totally 
diseased  conscience,  the  offender  goes  free,  perhaps  to  indulge 
again  his  morbid  impulses. 

We  are  thus,  by  our  doctrine  of  responsibility,  reduced  to  the 
absurdity,  that  a  man  who  commits  murder  from  some  excep- 
tional cause,  hatred  or  revenge,  which  may  never  again  exercise 
any  force  over  him,  is  hustled  out  of  existence ;  while  another, 
whose  acts  are  found  to  be  the  result  of  some  insane  and  uncon- 
trollable tendency,  is  generally  returned  to  intercourse  with  his 
fellow-men.  It  is  difficult  to  see  how  the  law  thus  acts  as  society's 
protector. 

In  the  system  of  law  which  we  may  some  day  hope  to  see,  the 
functions  of  the  jury  will  be  confined  to  determining  the  perpe- 
trator of  a  crime,  and  possibly  such  circumstances,  tendencies,  or 
mental  qualities,  as  may  have  induced  the  act.  It  will  be  the 
duty  of  the  officers  of  the  law  to  see  that  society  is  preserved 
from  men  who  are  dangerous  to  it,  and  that,  where  it  seems  pos- 
sible, they  may  be  rendered  more  fit  for  taking  a  useful  part  in 
the  life  of  the  community.  We  shall  thus  be  free  from  the 
absurdity  of  trying  to  apportion  our  punishment  to  the  individual 
responsibility  which  no  judge  or  jury  can  correctly  determine. 
We  shall  be  delivered  from  the  reproach  of  having  the  defence 
of  insanity  turned  into  a  burlesque,  at  times  bringing  to  the 
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gallows  those,  who,  if  responsibility  be  the  test,  are  no  more 
guilty  than  if  they  were  brute  animals,  and  at  times  furnishing 
an  excuse  for  turning  loose  on  the  community  those  who  have 
openly  and  wantonly  violated  the  precepts  most  necessary  to  its 
safety  and  preservation. 

Jambs  Bbeck  Perkins. 
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PLEADING  AND  PRACTICE.* 

This  new  edition  of  Mr.  Chitty's  great  work  seems  to  have 
substantial  merits  over  any  of  its  predecessors.  The  condensa- 
tion firom  three  volumes  to  two,  although  somewhat  bulky  ones, 
is  an  advantage ;  and  the  greater  size  of  the  volumes  is  quite 
compensated  by  the  clearer  type.  The  subject-matter  has  also 
been  materially  improved,  both  by  the  removal  of  forms  now 
rendered  obsolete,  and  by  the  addition  of  later  cases,  especially 
in  the  second  volume.  This  latter  feature  has,  by  the  fulness 
and  careful  arrangement  of  the  cases,  become  not  merely  a 
satisfactory  digest  of  the  law  of  pleading,  topically  treated,  but 
also  a  general  text-book  of  the  law  in  the  branches  touched 
upon.  This  is  necessarily  so,  because  pleading,  like  evidence, 
falling  within  the  category  of  applied,  as  distinct  from  abstract 
law,  knows  no  limit  of  topics,  but  covers,  speaking  in  general 
terms,  the  whole  domain  of  the  law,  in  setting  forth  the  manner 
of  its  presentment  and  application ;  and  if  it  be  true,  that  to 
understand  the  laws  of  evidence  well  implies  a  sound  knowledge 
of  law  in  general,  it  is  true  in  at  least  an  equal  degree  of  the 
rules  of  pleading. 

The  present  edition  of  Mr.  Chitty's  work  is  the  sixteenth 
American,  from  the  seventh  London  edition,  the  last  published 
in  England,  and  which  received  the  editorial  supervision  of  Mr. 
Grreening  as  long  ago  as  1848.  It  is  somewhat  remarkable  that 
so  long  a  time  should  have  elapsed  in  England  without  a  new 
edition  of  a  book  of  such  excellence  as  this,  and  standing  con- 
fessedly without  a  rival  in  its  peculiar  field,  especially  in  view 
of  the  important  changes  in  the  statutory  law  since,  made  by 
the  acts  of  16  &  16  Vict.,  c.  76,  and  17  &  18  Vict.,  and  similar 
enactments.  It  is  still  more  remarkable  that  it  should  have 
issued  twice  as  often  from  the  American  as  from  the  English 
press,  especially  when  we  consider  that  it  is  nearly  thirty  years 
since  the  code  of  procedure  began  to  be  adopted  in  many  of 

1  CUtfy  an  Pleading,  fv.  Sixteenth  American,  from  the  seyenth  London  edition. 
0. 4b  C.  HerrittD.    1S7S. 
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the  States,  "the  central  conception"  of  which  "is  the  aboli- 
tion of  the  distinction  between  legal  and  equitable  suits,"  ^  and 
which  "is  completely  severed  from  the  ancient  common-law 
modes,'*  and  "  entirely  abandons  all  the  arbitrary,  formal,  and 
technical  notions  which  were  their  very  essence  and  life."^ 

We  shall  endeavor  to  show  farther  on  that  so  sweeping  a 
statement  as  this  is  hardly  justified  by  the  existing  condition  of 
remedial  process  under  the  code,  even  in  the  State  of  its  first 
adoption,  —  New  York.  At  present  it  will  suffice  to  point  to  the 
fact  of  the  frequency  of  editions  of  Chitty's  treatise  as  a  some- 
what marked  commentary  on  the  broad  statements  we  have  just 
noticed,  and  of  the  continued  usefulness  of  a  work  professedly 
devoted  to  that  much-reviled  system,  "  special  pleading." 

Indeed,  it  could  hardly  be  otherwise.  The  value  of  special 
pleading  is  not  limited  wholly  to  any  system  of  procedure ;  and 
although  one  or  another  set  of  legal  reformers  may  seek  to  dis- 
pense with  it,  whether  by  directly  and  in  terms  abolishing  it,  as 
was  once  done  in  Massachusetts,^  or  by  curtailing  its  features, 
as  attempted  by  the  Practice  Act  of  1851  and  1852,  or  fusing 
it  with  the  rules  of  a  different  system,  and  then  qualifying  the 
whole,  as  was  sought  to  be  done  by  the  New  York  code  of  1848, 
and  lately  by  the  recent  judicature  acts  of  1878  and  1875  in 
England,  yet  the  fact  remains  that  the  newer  systems  simply 
proceed  upon  the  old  principles  in  substance,  and  that  the  change 
is  much  more  one  in  name  than  in  fact. 

The  reason  of  this  lies  in  the  fact  that  the  authors  of  these 
systems  are  dealing  with  the  same  rules  of  law,  —  these  they  do 
not  profess  to  qualify,  and  do  not  except  by  indirection,  —  and 
are  seeking  merely  a  new  mode  of  presenting  the  facts  in  compli- 
ance with  them,  with  the  same  end  in  view ;  namely,  an  intelli- 
gible issue  to  be  passed  upon  by  the  court  or  the  jury.  This  the 
science  of  special  pleading  did,  in  perfect  accordance  with  the 
rules  of  logic,  artificially  and  technic^y,  it  is  true,  and  with  an 
eye  to  the  system  and  its  precise  working,  that  not  merely  the 
single  case  might  be  definitely  dealt  with,  but  that  a  precedent 
might  not  be  set  which  would  have  to  be  departed  from  in  the 
next  instance  of  a  like  issue. 

The  defects  of  the  system  were  in  a  great  measure  due  to  the 

1  Pomeroy,  Remedies  and  Rem.  Rights ,  Pref.  viii. 

2  Id.,  Pref.  Yi.  «  Act  1886,  c.  278. 
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r^d  and  subtle  metaphysical  notions  of  the  age  of  its  early 
development,  when  the  hairnsplitting  abstractions  of  scholastic 
philosophy  invaded  all  departments  of  letters  and  culture,  and 
the  various  branches  of  the  law  afforded  almost  as  congenial  a 
field  as  theology  itself  for  the  display  of  the  verbal  refinements 
and  distinctions  without  a  difiPerence  which  Shakspeare  satirized 
and  Bacon  exploded.  That  '^  an  act "  had  ^'  three  branches,  to 
act,  to  do,  and  to  perform,"  ^  was  not  merely  **  crowner's  quest 
law,"  but  the  grave  conclusion  of  learned  judges.^  So  the  entirety 
of  a  condition,  with  all  its  train  of  absurd  consequences,  which  our 
courts  have  not  got  over  even  at  the  present  day,*  is  as  fantastic 
as  my  Lord  Coke's  ^^  certainty  to  a  common  intent,  certainty  to  a 
certain  intent  in  general,  and  certainty  to  a  certain  intent  in 
every  particular."*  These  subtleties,  however,  are  not  of  the 
essence  of  the  system.  The  growth  of  a  period  when  these 
niceties  were  held  the  mark  of  real  knowledge,  it  was  not  un- 
natural that  the  science  should  bear  some  evidence  of  the  time 
and  place  of  its  origin ;  but  there  was  equally  no  reason  why  it 
should  not  be  able  to  discard  them,  and  to  show  in  its  own 
department  the  same  flexibility  and  power  of  adaptation  which 
is  the  just  boast  of  the  general  common  law.  Of  this,  more 
hereafter. 

It  is,  therefore,  not  too  great  an  assumption  to  say,  in  the 
language  of  Lord  Mansfield,*  "  The  substantial  rules  of  pleading 
are  founded  in  strong  sense  and  the  soundest  and  closest  logic, 
and  so  appear  when  well  understood  and  explained ;  though,  by 
being  misimderstood  and  misapplied,  they  are  often  made  use  of 
as  instruments  of  chicane."  ^  ^^  Et  saches,  mon  fits,"  says  Little- 
ton, **  que  est  un  des  pluis  honorables,  laudables,  et  profitables 
choses  en  nostre  ley  de  aver  le  science  de  bien  pleder  en  actions 
Teals  et  personals ;  et  pur  ceo  jeo  toy  counsaile  especialment  de 
mitter  ton  courage  et  cure  de  ceo  apprender."  And  although  we 
should  hardly  follow  Lord  Coke  in  his  reason  for  the  derivation 
of  pleading, — plaeitum  a  placendo^  quia  omnibus  placet^  —  yet  we 
can  appeal  to  late  authority  for  the  value  of  the  system.  In  their 
report  of  the  Practice  Act  in  1851,  the  commissioners  say,  — 

1  Hamlet,  act  t.,  sc.  1.  «  Hales  r.  PetiU,  Plowd.  258. 

s  Petmock  y.  Ly<m8, 118  Mass.  62. 

«  Co.  Litt.,  308  a ;  Gould,  Plead.,  c.  8,  §  52. 

»  Robuwm  y.  Baiey,  1  Burr.  819.  «  Co.  Litt.,  802  a. 
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^  No  one  can  have  nnderstood  this  system  without  a  profound  admiration 
of  it  as  a  work  of  human  genius,  nor  without  perceiving  that  it  is  capable 
of  accomplishing  perfectly  those  objects  of  first-rate  importance  where  facts 
are  to  be  tried  by  a  jury,  the  separation  of  the  law  from  the  fact,  and  the 
production  of  simple  and  exact  issues  to  be  submitted  to  their  appropriate 
tribunals."  ^ 

If  we  have  been  somewhat  prolix  in  these  commendations  of 
this  system,  it  is  because  nearly  a  quarter  of  a  century  has  passed 
since  the  adoption  of  what  professed  to  be  a  departure  from  it  in 
this  State,  and  a  still  longer  period  in  New  York  since  their  code ; 
and  to  the  new  generation  of  practitioners  and  students  special 
pleading  is  very  much  a  mere  name,  referred  to  only  to  be  slighted. 
That  it  was  in  its  substance  a  sound,  clear,  and  rational  system ; 
that  it  lent  powerful  aid  to  the  formation  and  development  of  the 
law  while  performing  the  function  of  applying  it ;  that  it  drilled 
and  trained  for  centuries  the  legal  mind,  giving  thereby  to  bar 
and  bench  that  accurate  tone  and  clear  expression  which  render 
English  reports  so  generally  superior  to  our  own,  —  is  a  justice 
that  daily  fewer  practitioners  render  to  it. 

Nevertheless,  Chitty  maintains  his  place  on  the  curriculum  of 
the  law-schools ;  and  special  pleading  is  professed  to  be  taught, 
or  is  a  matter  of  reference,  therein.  It  is  admitted  in  theory, 
at  least,  to  form  a  necessary  part  of  the  direct  training  of  the 
student ;  and  no  treatise  has  replaced  his.  It  is  not  likely  that 
any  will.  We  are  to-day  what  Charles  Lamb  designated  his 
young  friend  who  was  commencing  the  study  of  the  law,  —  legal 
Chitty  lings,  —  and  are  more  or  less  directly,  all  of  us,  the  better 
for  the  great  experience,  varied  learning,  and  immense  industry 
of  its  author,  and  owe  to  the  science  he  did  so  much  to  develop 
much  of  the  accuracy  or  clearness  of  legal  view  we  may  possess. 

Yet  a  formal  recognition  in  theory  is  all  that  the  science  of 
special  pleading  professedly  receives.  It  is  treated,  in  the  course 
of  legal  instruction,  as  if  it  were  merely  a  historical  branch  of  the 
law,  and  necessary  to  be  considered  only  in  order  to  understand 
the  growth  and  development  of  the  law,  —  as  one  would  recur 
to  the  laws  of  mortmain,  or  of  terms  to  attend  the  inheritance,  — 
but  never  to  be  put  in  practice ;  and  the  young  lawyer  constantly 
finds  hijBself  embarrassed  between  the  necessity  of  an  accurate 
knowledge  of  pleading  in  order  to  a  proper  presentation  of  his 

1  Hall's  Practice  Act,  1861,  p.  188. 
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facts  and  development  of  his  case  and  the  loose  general  modes 
now  prevalent  which  are  the  natural  fruit  of  the  modem  at- 
tempts at  reform  in  this  direction  ;  and  he  soon  perceives  that 
the  codes  which  professed  to  replace,  or  which  have  been  treated 
as  replacing,  the  old  science,  are  simply  buUt  upon  it.  In  spite, 
however,  of  the  necessity  felt  of  a  more  accurate  habit  of  plead- 
ing, and  of  the  risks  from  inexact'  averments,  yet  the  general 
prevalence  of  these,  and  the  loopholes  of  escape  held  out  by  the 
broad  provisions  for  amendment,  prevent  his  attempting  to  ac- 
quire what  every  one  feels  to  be  necessary,  and  yet  every  one 
disregards, — 

"  Video  meliora  proboqne  deteriora  sequor.'* 

In  Massachusetts,  the  steps  to  reform  the  law  of  procedure, 
by  modifying  the  strictness  of  rules  of  pleading,  were  taken  in 
such  a  different  direction  from  that  which  New  York  and  other 
States,  and  still  more  recently  England,  have  followed,  that 
we  are  to-day  left  standing  half  way  between  the  old  and 
the  new  systems.  As  is  apparent  from  the  report  of  the  very 
able  commissioners  who  produced  our  Practice  Act,  they  did  not 
propose  to  do  more  than  modify  the  old  system  in  the  direction  of 
simplicity,  and  freedom  from  technicalities ;  and,  though  having 
before  their  eyes  the  then  recent  experiment  in  New  York,  they 
declined  to  follow  that  example,  and  abrogate,  or  attempt  to  ab- 
rogate, the  substance  of  the  old  procedure.  Whether  the  reasons 
that  led  them  to  any  substantial  change,  and,  if  so,  whether  the 
changes  as  made,  were  sound,  we  shall  discuss  farther  on.  The 
reasons,  however,  which  induced  them  to  adopt  this  middle 
course,  assuming  that  a  change  should  be  made,  were,  in  their 
own  words,  these  2  — 

Firit,  To  '' borrow  a  plan  from  a  system  of  foreign  law  would  be 
extremely  hazardous  and  inconvenient.  There  is  an  intimate  connection 
between  a  system  of  law  and  its  modes  of  procedure ;  and  we  should  fear 
to  try  the  experiment  of  raising  such  a  foreign  plant  in  our  soil.  The 
habits,  terms,  modes  of  thinking,  and  all  that  enters  into  the  practical 
working  of  proceedings  for  the  administration  of  justice,  and  causes  them 
to  move  kindly  and  easily,  forbid  the  attempt." 

Second^  ^  Still  less  should  we  be  willing  to  create  a  new  plan.  We 
have  no  such  confidence  in  our  own  powers  as  would  permit  us  to  engage 
in  such  a  work.  Indeed,  we  have  little  respect  for  such  a  work,  in  whose- 
soever hands  it  may  be.     From  the  days  when  Mr.  Locke  created  a  con- 
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stitution  down  to  the  production  of  the  last  code  that  came  out  of  the  closet 
of  any  professor/'  (did  they  mean  to  refer  to  the  New  York  code  ?)  ^'  we 
believe  one  important  lesson  has  been  taught,  —  that  all  law  should  be 
derived,  not  created ;  deduced  by  experience  and  careful  observation  from 
the  existing  usages,  habits,  and  wants  of  men,  and  not  spun  out  of  the 
brains  even  of  the  most  learned."  ^ 

It  is  true,  indeed,  that  this  necessity  of  deriving  and  not  cre- 
ating law  is  less  clear  in  case  of  the  law  of  procedure  than  of 
what  we  may  caU  the  body  of  the  law  ;  and  that  the  former,  being 
more  artificial  in  its  nature,  is  more  controllable  by  positive  or 
statutory  enactment  than  the  latter ;  which,  indeed,  can  hardly 
be  said  to  fall  at  all  within  the  domain  of  statute  law,  whose 
normal  province  is  the  remedy,  and  not  the  rule.  But  it  is  diflS- 
cult  to  escape  from  the  conclusion  reached  by  the  commissioners, 
that  the  system  of  procedure  is  so  intimately  interwoven  with 
the  law  itself,  and  derivatively  with  the  very  constitution  of 
society,  that  even  the  legislature,  in  changing  or  legislating  as  to 
the  remedy,  must  constantly  recognize  the  genius  of  the  people, 
and  the  social  fabric  as  well  as  the  law  they  are  seeking  to 
enforce,  or  they  will  very  soon  find  that  their  artificial  system 
will  begin  to  strain  and  part,  like  sails  inaptly  joined  to  the  ship, 
which  every  strong  breeze  and  motion  tend  to  tear  from  the  hull 
they  were  constructed  to  propel. 

That  the  commissioners  exercised  a  wise  reserve  in  refrain- 
ing from  greater  changes  we  think  cannot  be  denied.  They 
were  rather  willing  to  be  the  last  to  set  the  old  aside  than 
the  first  by  whom  the  new  was  tried.  Whether  their  system, 
at  least  as  altered  by  the  legislature,  was  equally  wise  in  making 
as  much  change  as  it  did,  we  now  propose  to  consider. 

Two  things  are  to  be  borne  in  mind  in  looking  at  the  changes 
introduced  by  the  Practice  Act.  First,  that  though  the  system 
of  special  pleading  had  been  adopted  by  the  Colony  from  the  out- 
set, yet  our  ruder  condition  of  society  had  rendered  it  unsuita- 
ble, if  not  impossible,  to  carry  it  out  in  all  its  precision ;  and 
second,  that  there  was  neither  time  nor  means  available  to  develop 
a  trained  body  of  special  pleaders.  Moreover,  the  Puritans  here 
.  had  early  learned  to  associate  law  and  tyranny.  The  subser- 
vience of  the  bench  and  the  conservatism  of  the  bar  in  England 
placed  the  one  in  direct  support  of  harsh  forms  of  oppression 

1  HaU'8  Practice  Act,  1S61,  pp.  146, 146. 
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and  the  obnoxious  dogma  of  the  divine  right  of  kings,  and  the 
other  in  equally  direct  opposition  to  the  growing  spirit  of  reform. 
No  more  sweeping  enactments  for  the  abolition  of  the  forms  of 
law,  under  the  guise  of  simplifying  them,  have  ever  been  passed 
than  were  introduced  by  the  Barebones  Parliament  in  1653.  A 
similar  spirit  here  produced  the  almost  entire  absence  of  attor- 
neys or  lawyers  which  continued  during  the  existence  of  the 
Colony,  after  the  expulsion  of  Lechford,  who  for  the  few  years 
of  lus  stay  had  ^^  flourished  as  the  whole  profession,  —  the  em- 
bodied bar  of  Massachusetts  Bay."^  Even  when  the  growing 
wealth  of  the  Province  fostered  the  exactness  of  law,  and  gave 
in  the  last  century  to  our  community  a  considerable  body  of 
well-trained  pleaders  and  some  eminent  judges,  somewhat  of 
the  former  leaven  still  existed,  and  tended  to  prevent  our  ever 
having  either  a  bench  or  a  bar  that  would  compare  with  West- 
minster ELall ;  and  when,  the  conservatism  of  the  legal  pro- 
fession placing  them  largely  on  the  side  of  the  king,  the  Revolu- 
tion drove  many  of  them  away,  there  passed  away  with  them 
much  of  the  scientific  character  of  the  administration  of  the  law, 
and  gradually  arose  with  republican  simplicity  a  distaste  and  in- 
capacity for  the  technicalities  of  its  forms.  That  natural  altera- 
tion which  the  flexibility  and  power  of  adaptation  in  the  common 
law  and  in  pleading  as  its  exponent  might  and  would  slowly  but 
surely  have  produced  was  rudely  and  forcibly  accelerated  by 
political  and  social  events :  and  though  special  pleading  regulated 
theoretically  our  code  of  practice,  yet  to  some  degree  the  habit 
of  the  people  was  averse  to  it ;  but,  even  more,  the  capacity  of 
society  was  inadequate  to  put  it  properly  in  force,  or  to  produce 
a  grade  of  legal  training  competent  to  maintain  it  as  a  working 
system. 

Whether  such  a  grade  of  legal  acquirement  might  not  have 
been  attained  by  the  bar  of  to-day  may,  at  least,  be  questioned. 
In  1836,2  however,  moved  more  by  zeal  than  discretion,  the  legis- 
lature, by  an  act  entitled  ^'  An  Act  to  abolish  special  pleading 
in  civil  actions,"  dispensed  with  all  pleas  in  bar,  and  directed 
that  *'*'  all  matters  of  law  or  of  fact  in  defence  of  an  action  may 
be  given  in  evidence  under  the  general  issue,  and  no  other  plea 
in  bar  of  such  action  shall  be  pleaded ; "  and  the  only  means 
by  which  a  definite  issue  was  to  be  produced,  or  notice  given  the 

1  Waihlrarn,  Jwi.  HiH,  of  Man,  M.  >  Acts  1886,  c.  273. 
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plaintiff  of  the  issues  raised,  was  by  a  specification  of  defence 
under  order  of  the  court,  by  rules  framed  for  that  purpose ;  and, 
as  if  to  increase  the  laxity  of  procedure,  a  broader  statute  of 
amendment  was  enacted  than  had  existed  before,  and  special  de- 
murrers were  expressly  "forever  abolished.'' 

Under  this  system,  or  want  of  system,  as  might  well  be  sup- 
posed, the  practice  grew  gradually  laxer.  As  each  generation  of 
lawyers  came  forward,  it  received  a  training  proportionate  to  the 
demands  upon  it  in  practice  ;  and  little  wonder  can  be  felt  at  the 
deterioration  of  the  bar  in  consequence. 

By  the  abolition  of  special  demurrers,  no  defect  of  form  eould 
be  availed  of ;  but,  as  all  demurrers  were  general  (i.e.,  not  pointing 
out  the  specific  matter  demurred  to),  the  wider  effect  was,  that 
the  party  in  fault  could  have  no  notice  of  the  legal  defects  of  his 
pleading,  except  under  a  "  specification  of  defence  "  by  order  of 
the  court.  Moreover,  although  the  sweeping  preamble  or  caption 
of  this  act  had  professed  to  "  abolish  special  pleading,"  and  had 
cut  off  all  pleading  subsequent  to  the  answer,  yet,  except  special 
demurrers  for  defects  of  form,  all  other  dilatory  pleas  remained  in 
full  force.  But,  above  all,  the  act,  as  will  be  evident  at  a  glance, 
cut  no  deeper  than  the  surface.  The  necessity  for  a  legal  pre- 
sentment of  the  issues  of  the  cause  still  remained,  and  the  sole 
operation  of  the  statute  was  to  have  them  produced  in  a  vague 
and  unsatisfactory  manner.  The  bill  of  particulars  and  the 
specification  of  defence  were  badly  overworked,  and  made  to  do 
duty  for  all  further  pleadings;  since  the  only  penalty  for  the 
insufficiency  was,  that  the  pleader  so  in  fault  was  not  allowed 
to  offer  evidence  on  the  defective  allegation  before  the  jury. 
Hence,  as  is  evident,  all  issues  of  law  and  fact  were  left  to  be  tried 
in  a  lump  when  the  case  came  on  before  the  jury ;  and  the  nisi 
privs  judge,  with  all  the  haste  inevitable  under  the  press  of  a  heavy 
docket,  was  forced  to  rule  on  the  incongruous  medley  too  often 
presented.  In  fitct,  the  burden  was  really  thrown  upon  him  to 
state  the  pleadings  of  both  parties.  It  could  not  be  expected 
that  a  well-defined  question  should  be  raised  on  exception  to 
his  decisions,  or  that  the  Supreme  Court  could  apply  principles 
satisfactorily  to  issues  so  presented.  We  may  well  believe  that 
the  habitual  caution  of  our  court  of  last  resort,  in  Umiting  the 
decision  in  many  cases  to  the  peculiar  facts  of  the  case  and 
avoiding  the  enunciation  of  general  principles,  may  have  been 
largely  owing  to  this  cause. 
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Of  this  condition  of  practice  the  commissioners  were  emphatic 
in  their  condemnation.  "  It  may  seem,"  they  say,  "  at  first,  unac- 
countable, that  in  a  State  which  from  early  times  has  enjoyed  the 
advantages  of  a  learned  and  upright  judiciary,  an  accomplished 
and  vigilant  bar,  and  a  legislature  easily  appealed  to,  and  always 
found  mindful  of  the  importance  of  reform  in  the  proceedings 
for  the  administration  of  justice,  we  should  find  ourselves  at 
this  day  working  under  what  can  hardly  be  called  a  system  of 
procedure,  and  which  every  well-informed  lawyer  condemns,  un- 
der whatever  name  it  may  go."  ^ 

It  was  to  remedy  such  an  unsatisfactory  state  of  procedure 
that  the  Practice  Act  was  framed  under  which  the  law  in  Mas- 
sachusetts has  been  developed  for  twenty-five  years.  It  has  been 
seen  how  the  eminent  jurists  who  framed  the  act  regarded  the 
broad  enactments  of  the  New  York  code  and  the  merger  of  legal 
and  equitable  forms,  and  what  reasons  determined  their  rejection 
of  that  plan.  It  may,  however,  be  questioned,  whether  the  plan 
they  adopted  is  not  even  more  amenable  to  criticism.  The  ques- 
tion before  us  to-day  is  still  the  same  they  had  then  to  deal  with,  — 
whether  the  features  of  the  New  York  code,  or  the  S3rstem  of 
special  pleading  in  some  modified  form,  be  the  best  adapted  to  the 
wants  of  our  people ;  but,  assuming  for  the  moment  that  they 
were  right  in  their  rejection  of  the  former,  it  may  be  well  to  ex- 
amine in  some  detail  this  attempt  at  such  modification. 

The  evils  in  regard  to  procedure  in  our  courts  to-day  are  mani- 
fest,— an  over-crowded  docket,  which  in  one  county  even  the 
labors  of  three  courts,  concurrently  sitting,  fail  to  dispose  of; 
bad  pleading  by  the  plaintiff,  often  met  by  worse  on  the  part 
of  the  defendant,  aud  hence  the  imperfect  development  of  issues, 
to  the  embarrassment  of  judge  and  jury  at  the  trial,  requiring 
frequent  amendments,  with  postponements  and  delay  as  the 
necessary  consequences ;  demurrers  of  so  little  value,  that  they 
are  grown  almost  as  obsolete  as  the  dodo  ;  great  difficulty  in  stat- 
ing definite  exceptions  from  the  confusion  of  issues  and  evidence 
in  the  cause,  and  hence  a  general  tendency  to  report  the  whole 
case  as  an  easy  way  of  evading  that  difficulty,  but  in  fact  only 
transferring  it  to  the  law  court,  who  are  called  upon  to  apply  and 
settle  defined  rules  of  law  on  ill-defined  facts  and  imperfectly 
developed  questions* 

1  Hun's  PraetictAct,  1861,  pp.  187,  ISa 
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To  what  extent  are  these  difficulties  the  result  of  the  Practice 
Act  ?    We  think  it  must  be  admitted  that  most  of  them  are. 

To  begin  with  the  declaration.  It  was,  it  is  true,  provided  by 
the  code,  as  framed  by  the  commissioners,  that  one  county  and  no 
Tnore^  shall  be  used  for  each  eav^e  of  action^  Here  a  definite 
limit  was  set,  securing  the  presentment  by  plaintiff  of  his  issues 
singly.  The  rules  of  pleading  made  inconsistency  of  allegations 
in  one  count  a  ground  for  demurrer ;  and  thus  was  afforded  a 
safeguard  that  each  count  should  present  clearly  one,  and  only 
one,  cause  of  action.  It  was  also  provided  that  any  number  of 
counts  should  be  used  for  different  causes  of  action  in  the  same 
division.^  This,  we  think,  was  a  mistake ;  not  in  itself,  provided  a 
separate  issue  could  be  raised  on  each,  but  because,  as  only  one 
answer  was  required,  one  denial  would  present  to  the  jury  as 
many  issues  as  there  were  counts,  and  a  dozen  matters  of  indebi- 
tcUus  (M9umpsit^  with  as  many  special  contracts,  might  have  to  be 
passed  upon  by  the  jury  at  one  trial.  Badly  as  this  would  operate, 
the  legislature  made  it  worse.  As  it  stood,  though  there  might 
be  many  issues,  each  was  separately  stated  by  plaintiff!  But  the 
legislature  abrogated  even  this  small  amount  of  clearness.  It 
was  enacted  that  only  one  count  ^^need^^  be  used,*  which  al- 
lowed the  pleader  to  employ  as  many  as  he  pleased ;  alid  whether 
he  stated  one  or  mixed  a  number  of  causes  in  each  count  was  a 
matter  open,  if  at  all,  only  on  special  demurrer. 

But  a  corrective  was  evidentiy  hoped  to  be  found  in  the 
requirements  of  the  answer,  and  that  the  precise  and  particular 
denials  pointed  out  by  the  statute  would  define  the  issues ;  and 
though  they  were  aU  presented  at  once  to  the  jury,  yet  they 
would  be  presented  separately  and  distinct.  But  the  necessary 
interpretation  put  upon  the  act  practically  restored  the  broadest 
application  in  effect  of  the  general  issue  which  the  code  had 

1  HaU'i  Practice  Act,  1851,  p.  159. 

s  The  rale  itself  as  to  the  plaintiff  was  eridentlj  borrowed  from  the  Eng^h 
Rnles,  Hil.  T.,  4  Wm.  IV.,  Bole  7,  which  permitted  distinct  counts  for  distinct  causes 
of  action.  But  there  the  resemblance  ended.  To  each  of  those  counts  a  separate 
plea,  demurrer,  or  issue,  was  taken,  and  each  issue  so  made  up  was  separately  pre- 
sented. Moreover,  full  costs  followed  the  event  of  each  issue*;  and  if,  of  the  issues 
nused  by  the  plaintiff,  more  were  found  against  him  than  for  him,  he  could  not 
escape  without  being  mulcted  heavily.  But  under  our  Practice  Act,  though  beaten 
on  all  the  other  issues  raised,  yet,  if  successful  in  one,  he  would  carry  costs  on  his 
whole  case,  subject  only  to  single  term  fees  by  Bule  15,  Superior  Court. 

»  Gen.  Stat.  129,  sect  2,  §  4;  LoveU  v.  Salem,  f-c,  9  Allen,  557. 
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expressly  abolished,^  and  permitted  a  general  denial,  which  put 
plaintiff  to  proof  of  his  whole  case.^  No  exception  can  perhaps 
be  taken  to  this  decision,  though  its  effects  were  admitted  by  the 
court  to  be  in  many  cases  mischievous.  A  previous  decision^ 
bad  practically  sustained  not  merely  the  right  of  pleading  double, 
but  that  the  pleas  might  be  inconsistent.  The  defendant's  answer 
in  this  case  denied  aU  allegations,  and  then  set  up  a  defence 
based  on  the  existence  of  one  of  those  veiy  allegations.  We 
regard  the  practice  introduced  by  the  doctrine  of  this  case  as 
more  dangerous  than  any  other  decision  under  the  Practice  Act. 
How  far  it  was  likely  to  be  carried  in  fact  may  be  seen  from  the 
case  of  Cassidtf  v.  Farrell^^  where  the  answer  merely  set  up  that 
the  defendant  would  introduce  evidence !  It  is  true  that  the 
words  "  tending  to  show,"  &c.,  were  added ;  but  these  amounted 
to  nothing ;  for  all  evidence  tends  to  show  something,  and  there 
are  very  few  propositions  short  of  a  mathematical  axiom  which 
evidence  may  not  be  produced  tending  to  disprove.  In  the  later 
and  recent  case  of  Suit  v.  WoodhaUy^  although  reference  is  made 
to  the  conditional  character  of  the  second  allegation,  yet  the 
decision  is  not  based  on  that,^  but  on  the  answer  being  merely 
a  statement  of  what  the  evidence  would  be,  not  what  the  fact 
actually  was ;  so  that  answers  may  still  be  framed  on  the  Ver- 
mont precedent  :  ^^Firsty  defendant  never  had  the  pail ;  second^  if 
he  ever  had  it,  he  returned  it  whole ;  and  thirds  if  he  did  not  return 
it  whole,  it  was  broken  when  he  borrowed  it."  If  the  Supreme 
Court  meant  to  decide  against  inconsistent  allegations,  contin- 
gently put,  they  certainly  have  not  so  expressed  themselves. 

But  possibly  the  office  of  the  demurrer  might  have  been  effi- 
cient to  cure  this,  if  demurrers  had  been  found  under  the  act  to 
be  of  any  value.  Unfortunately,  though  the  act  abolished  general 
and  restored  special  demurrers,^  it  did  not  expressly  restore  their 
effect  in  regard  to  matters  of  form.  The  statute,  in  defining  foi 
what,  among  other  things,  demurrers  may  lie,  apparently  excludes 

1  Gen.  Stat.  129,  sect  15.  ^  Submarine  Co,  ▼.  Bttmett,  1  Allen,  410. 

*  Jewett  ▼.  Locke,  6  Gray,  288.  «  Cassidif  t.  Farrell,  109  Mass.  897. 
»  Suit  ▼.  WoodhaU,  116  Mass.  647. 

*  A  different  Tiew  is  taken  in  a  recent  work  on  practice  by  Messrs.  Bnswell  & 
Wakott  (pp.  268  and  287) ;  bat  a  careful  examination  of  the  cases  cited  will,  we  think, 
show  the  correctness  of  the  opinion  we  have  expressed  in  the  text 

T  WaekingUm  T.  Ame$,  6  Allen,  417;  SuffoUc  Bank  t.  LoweU  Bank,  8  id.  856; 
Montagtu  T.  B.  f-  F.  Iron  Work$,  07  Mass.  502. 
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by  inference  matters  of  mere  form  not  enumerated  in  the  act. 
This  was  far  beyond  the  effect  of  any  prior  act,  except  the  sweep- 
ing statute  of  1836,  c.  278.  The  early  English  statutes  of  27 
Eliz.,  c.  5,  and  4  Anne,  c.  16,  simply  required  demurrers  for  mat- 
ters of  form  to  be  special ;  and  the  later  requirements  of  the 
rules  of  Mich,  T.,  88  Geo.  HI.,  Trin.  T.,  11  Geo.  IV.  (6  Bing. 
802),  and  Hil.  T.,  4  Will.  IV.,  Rule  2,  simply  made  all  demurrers 
special  by  enjoining  a  specification  of  the  cause  of  demurrer,  the 
last  on  the  margin  of  the  demurrer  when  filed. 

Moreover,  the  breadth  of  the  statutes  of  amendment  ^  in  effect 
negatives  the  use  of  demurrers  as  well  as  most  preliminary  pleas. 
If  the  plaintiff  or  defendant  can  cure  his  defective  pleading  at 
any  moment,  and  almost  to  any  extent,  it  is  clearly  the  policy 
of  his  opponent  not  to  give  him  a  hint  of  his  weakness  until  the 
moment  of  trial  itself,  when  the  press  of  trial  will  subject  him 
to  the  greatest  inconvenience  and  difficulty.  The  same  cause  — 
the  facility  of  amending — also  renders  the  pleader  less  careful, 
as  he  is  under  no  apprehension  of  being  subjected  to  costs :  for  his 
opponent  will  hardly  exact  a  penalty  which  he  may  in  a  very 
short  time  himself  be  liable  to ;  and  he  is  ready  to  concede  every 
latitude  of  amendment,  from  a  lively  sense  that  it  may  be  soon  his 
own  turn  to  seek  a  similar  favor.  For  as,  by  the  act,^  all  orders 
allowing  amendments  may  be  made  by  agreement  of  parties,  the 
court  has  no  necessary  voice  in  determining  these,  or  control  of 
the  shape  of  the  action,  until  called  upon  to  rule  at  the  trial  upon 
the  thrice-patched  tissue  of  the  parties'  allegations. 

It  is  true  that  the  decisions  of  the  court  have  set  some  limit  to 
the  permissibility  of  amendments,  even  under  the  Practice  Act. 
It  has  been  distinctiy  held  that  the  want  of  a  declaration  at 
entry  is  not  cured  by  these  sections  (40-42)  of  the  act,  and 
hence  is  fatal  in  the  lowest  courts,  as  these  are  not  included  in 
the  express  language  of  sects.  7,  8,  and  9 ;  ^  thereby  reaffirming 
the  ancient  though  wholly  technical  rule,  that  for  an  amendment 
there  must  be  something  to  amend  by.^  Whether  an  entirely 
new  party,  sole  plaintiff  or  defendant,  can  be  substituted,  may  be 
doubted.  In  one  case  a  guardian  was  allowed  to  amend  and  sue 
as  next  friend  of  the  heirs,  his  wards.^     In  another  case  a  hus- 

1  Gen.  8Ut,  c.  129,  secti.  40-42.  >  Gen.  Sut.,  o.  129,  tecti.  69, 60. 

*  Keetum  t.  Knight,  9  Allen,  267.  *  Brown  t.  Wa»hingUm,  110  Mm».  629. 

*  Jenning$  t.  Collin$,  99  Mass.  29,  82. 
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band  was  allowed  to  come  in  as  tenant  by  curtesy  in  place  of 
his  wife,  who  had  died  before  date  of  writ^  In  an  earlier  case 
it  was  held  that  an  action  brought  in  the  name  of  the  assignee 
could  not  be  amended  by  inserting  the  name  of  the  assignor,* 
while  in  others  no  amendment  was  attempted.^ 

On  the  other  hand,  the  source  of  the  large  construction  of  the 
act  lies  in  the  words  permitting  an  amendment  to  render  the  action 
the  one  for  which  it  was  *^  intended  to  be  brought."  Since  this 
statute,  no  objection  exists  to  changing  from  tort  to  contract,  or 
from  contract  to  tort :  ^  and  perhaps  a  change  of  the  sole  plaintiff  or 
defendant  may  be  authorized  under  this  rule ;  certainly  an  entirely 
new  cause  of  action  may  be  substituted.^  Moreoyer,  the  decision 
of  the  court  allowing  the  amendment  is  conclusive  on  the  iden- 
tity of  the  cause  of  action ;  ^  and  it  presumed  that  the  agreement 
of  the  parties  would  have  the  same  effect. 

It  will  be  apparent,  even  from  this  cursory  review,  how  broad  a 
license  is  bestowed  on  the  pleader,  and  what  an  invitation  is  in 
fact  held  out  to  laxity  by  the  combined  operation  of  the  causes 
described.  That  this  invitation  has  been  largely  accepted,  the 
state  of  procedure  in  our  courts  to-day  wDl  clearly  and  painfully 
show;  and  these  radical  changes  were  all  made  concurrently. 
How  great  a  step  was  taken  wiU  appear  by  comparing  this  with 
anterior  legislation.  No  prior  provision  for  amendment  of  like 
width  existed  under  our  Massachusetts  law  or  at  the  common  law. 
The  statute  of  1784,  c.  28,  §  14,  simply  provided  for  the  rectifi- 
cation of  '^  circumstantial  errors  or  mistakes."  This  was  incor- 
porated in  the  Revised  Statutes ;  and  further  provision  was  then 
made  by  sect.  22  of  chap.  100,  that  any  amendments  '^  in  form  or 
Bobfitance  "  could  be  allowed  before  judgment;  and,  after  judg- 
ment, defects  of  form  were  cured.  Before  this,  the  court  had 
held  that  a  count  for  goods  sold  could  not  be  amended  by  sub- 
stituting a  count  on  a  note  for  the  price,^  as  this  was  a  new 
catise  of  action.  Even  after  the  provisions  of  the  Revised 
Statutes  above  stated,  it  was  not  in  the  power  of  the  court  by 
amendment  to  change  an  action  of  tort  to  contract,  or  the  reverse. 
The  power  of  the  courts  was  held  to  be  limited ;  ®  and  the  saving 

1  Emory  r.  Otffood,  1  Allen,  244.  >  HaskeU  t.  Lambert,  16  Gray,  592. 

•  Oliver  r.  Cd.  Gold  Co.,  11  Allen,  288.        «  Mann  t.  Brewer,  7  Alien,  202. 

•  Gen.  Stat,  c.  129,  sect.  82.  «  Drew  v.  Beard,  107  Mass.  64,  76. 
7  Fan  Clee/T.  Theraeeer,  8  Pick.  12;  Brigham  t.  EsU,  2  Pick.  420,  424,  426.  ^ 

•  Oxford  T.  Adame,  19  Pick.  876,  878. 


Digitized  by  VjOOQIC 


80  PLEADING  AND  PRACTICE. 

provision  of  the  act  of  1836,  c.  273,  permitting  amendment 
where  the  plaintiff  had  mistaken  the  '^form  of  action^  suited  to 
his  claim,"  did  not  allow  such  a  change,  nor  even  authorize 
amendment  within  the  same  division  of  actions,  if  the  technical 
cause  of  action  was  not  identical.^  The  act  of  1889,  c.  151,  §  1, 
like  the  provisions  of  the  9  Geo.  IV.  c.  15,  and  3  &  4  Wm.  IV, 
c.  42,  from  which  it  was  probably  borrowed,  simply  permitted 
amendment  of  a  variance  between  the  recital  of  the  pleadings  and 
the  proof;  and  the  act  of  1883,  c.  194  (Rev.  Stat.,  c.  100,  sects. 
1  to  7),  authorized  amendments,  notwithstanding  misjoinder.  In- 
deed, this  same  species  of  amendment  had  been  allowed  by  the 
courts  prior  to  this  statute,^  under  their  general  common-law 
authority,  as  is  suggested ;  ^  though  this  may  admit  of  a  doubt, 
unless  a  larger  authority  of  the  court  over  the  record  was 
licensed  by  our  somewhat  inartificial  practice  than  existed  at 
the  common  law. 

At  the  common  law,  amendment  was  only  in  the  power  of  the 
court  imtil  their  record  was  made  up.^  While  the  oral  debate, 
called  the  parol, —  which  was  the  first  form  of  pleading,  —  lasted, 
any  amendment  could  be  made ;  ^  and,  when  written  pleadings 
replaced  the  parol,  they  formed  no  part  of  the  record  until  the 
roll  was  completed  for  the  jury-trial.  After  this  they  were  be- 
yond the  power  of  the  court,  except  so  far  as  aided  by  statute. 

On  the  other  hand,  the  statutes  were  of  very  limited  operation. 
All  those  enacted  from  the  14  Edw.  III.,  St.  1,  c.  6,  to  the  8  Hen. 
VI.,  c.  15,  were  simply  for  the  correction  of  clerical  errors. 
The  several  so-called  statutes  of  jeofails  ^  only  aided  by  verdict 
matters  of  form  not  affecting  the  merits  of  the  action.  By  the 
act  (called  by  Twiaden,  J.,  the  omnipotent  act)  16  and  17  Car. 
II.,  c.  8,  a  variety  of  defects  of  technicid  recital  were  relieved 
after  verdict  when  ^^  not  being  against  the  right  or  matter  of  the 
suit."  The  first  statute  which  gave  the  power  to  judges  to  re- 
lieve against  a  variance  at  trial  was  9  Geo.  IV.,  c.  15 ;  and  this 
only  in  case  the  evidence  was  in  writing,  and  the  defect  did  not 
go  to  the  merits  of  the  cause.  The  3  and  4  Wm.  IV.  extended 
this  power  to  variances  by  oral  evidence;  and  it  was  not  till  the 

1  Mann  t.  Brewer,  7  AUen,  202,  208.  >  Colcord  t.  Swan,  11  Mm».  291. 

«  Fitch  T.  Stevens,  2  Mete.  606.    Per  Shaw,  C.  J. 

*  2  Tidd's  Pract.,  717 ;  3  BL  Com.,  406-408.  »  Id. 

»  82  Hen.  VM.,  c.  80 ;  18  Eliz.,  c.  14 ;  21  Jac,  I.,  c.  18. 
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15  and  16  Vict.,  c.  76,  that  the  power  of  amending  for  variance 
in  matters  of  substance  was  conferred  on  the  English  courts.  It 
may  therefore  be  doubted  if  any  such  broad  power  of  amendment 
in  case  of  misjoinder  or  otherwise  for  matter  of  substance  existed 
under  the  common  law  even  as  adopted  here  ;  and,  when  exercised, 
it  was  probably  only  under  a  liberal  construction  of  the  provision 
of  the  act  of  1784,  c.  28,  §  14. 

Lastly,  it  was  the  result  of  the  act  of  1886,  c.  278,  already  re- 
ferred to,  to  dispense  with  all  pleadings  after  the  plea  of  the  gen- 
eral issue,  and  specification  of  defence.  An  express  provision  to 
this  effect  was  inserted  in  the  Practice  Act  of  1852.  It  is  true, 
the  plaintiff  may  demur,  or,  under  order  of  court,  may  be  com- 
pelled to  reply  to  defendant's  answer.  But  this  is  rarely  if  ever 
done.  It  must,  however,  admit  of  doubt,  whether  not  merely 
the  replication,  but  still  further  pleadings,  are  not  rendered 
additionally  needful  by  the  very  breadth  and  laxity  of  the  ante- 
cedent pleadings.  Certainly  a  defendant  who  knows  that  there 
is  little  risk  from  a  demurrer,  even  if  one  would  lie  ;  who  has  the 
warrant  of  statute  and  decision  to  include  double  and  inconsistent 
pleas  in  his  answer,  —  has  an  additional  inducement  to  make  that 
answer  loose  if  he  feels  that  he  is  not  liable  to  be  followed  by  a 
replication  taking  issue  on  his  imperfect  averments,  and  with  per- 
haps fatal  consequences  to  his  defence.  At  all  events,  such 
a  replication  would  define  more  clearly  the  issue  for  the  jury 
and  the  court* 

If  authority  were  worth  referring  to  in  support  of  experience 
in  considering  the  value  of  the  Practice  Act,  we  might  cite 
Shaw,  C.  J.,  who  on  more  than  one  occasion  gave  no  uncertain 
sound  to  his  opinion  of  its  tendency ;  e.  g. :  — 

**  This  case  comes  before  us  in  a  somewhat  unsatisfactory  manner,  and 
■eems  to  show  what  is  likely  to  arise  nnder  the  act  abolishing  special 
pleading,  and  more  especially  under  the  new  Practice  Act,  in  pursuance  of 
the  provisions  of  which  this  action  is  brought."  ^ 

More  than  one  of  the  features  on  which  its  framers  largely 
relied  have  been  removed.  Thus,  besides  the  change  allowing 
many  counts  for  one  cause  of  action  already  noticed,  the  legisla- 
ture allowed  the  legal  effect  of  written  instruments  to  bo  set 
out  instead  of  a  copy ;   and  finally  ^  the  legislature  abolished 

1  PaUen  T.  De9h€n,  1  Gray,  825.  See  also  Edwards  v.  Carr,  18  Gray,  284,  288 ; 
Skttw  T.  Bott,  and  W.  R.  R.,  8  Gray,  46,  68.  ^  Act  1870,  c.  68. 

TOL.  XI.  6 
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the  only  oath  which  had  been  required  in  course  of  ordinary  pro- 
ceedings, and  which  the  commissioners  had  hoped  would  ^*  make 
a  great,  and,  we  believe,  extremely  beneficial  change  in  our 
law.  Parties  will  be  enabled  to  obtain  speedy  judgments  at 
small  expense  on  claims  to  which  there  is  no  defence,  and  in 
recovering  judgments  for  which  there  should  be  very  little  delay. 
Taken  in  connection  with  other  parts  of  this  act,  we .  believe  it 
will  be  found  that  the  general  effect  of  these  provisions  will  be, 
that  defence  will  seldom  be  attempted  when  it  is  known  to  the 
party  that  none  exists,"  &c.  Alas  that  so  confiding  a  trust  in 
the  effect  to  be  derived  from  an  appeal  to  the  conscience  of  the 
bar  or  of  their  clients  should  have  proved  unfounded  I  The  net 
result  of  experience  being,  that,  far  from  diminishing  the  num- 
ber of  actions,  it  only  added  perjury  to  delay,  a  more  prosaic 
legislature  replaced  it  by  the  late,  and,  on  the  whole,  fairly  useful 
statute  for  speedy  disposal  of  indefensible  actions.^ 

It  is  to  be  borne  in  mind  that  the  Practice  Act  only  proposed 
the  modification  of  special  pleading  to  the  extent  of  its  own 
express  enactments,  and,  where  these  did  not  in  terms  apply,  left 
the  former  system  in  full  operation.^  Thus,  in  a  recent  case,^  it 
was  decided  that  the  same  precision  of  language  was  necessary, 
now  as  formerly,  to  distinguish  tort  from  contract;  and  it  has 
been  uniformly  held,  that  though  the  names  of  the  different 
actions  of  the  same  division  were  merged  in  one,  yet  that  the 
appropriate  evidence  was  as  requisite  as  before  the  act  to  main- 
tain the  old  distinctive  forms.^  In  a  very  recent  case,  the 
technical  rule,  that  a  plea  with  a  tender  and  profert  in  curia 
admits  the  plaintiff's  cause  of  action,  was  applied,  although  the 
plea  set  up  that  the  tender  was  of  rent,  and  the  plaintiff  only 
sued  for  use  and  occupation.^  It  is,  indeed,  a  ground  for  serious 
criticism  of  the  Practice  Act,  that  there  are  too  many  points  in 
which  it  is  uncertain  what  the  statute  covers,  and  how  far  the 
common-law  rules  apply.  It  was,  moreover,  a  grave  disadvantage 
to  have  these  rules,  which  a  long  course  of  decisions  had  ascer- 
tained and  precisely  defined,  replaced  by  new  rules,  to  fix  whose 

i  Act  1874,  c.  278,  §  8.  «  HaU's  Pr.  Act.,  1861,  p.  146. 

»  Coo}>er  V.  London,  102  Mass.  68,  60.    See  Pearson  v.  Howe,  1  Allen,  207. 
<  Robinson  v.  Austin,  2  Gray,  664;   Winship  v.  Neale,  10  id.  882;  Par$OM  T. 
Smith,  6  Allen,  678. 

*  Currier  r.  Jordan,  117  Mass.  260. 
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limits  required  a  like  course  of  adjudioation,  continued  for  a 
period  of  similar  length. 

It  is  obvious,  therefore,  that  special  pleading,  in  its  substance,  is 
not  abolished  here ;  and  even  in  its  essential  forms  it  still  remains 
in  the  States  which  have  not  yet  adopted  a  code.  As  little  has  it 
departed  in  substance  in  these  latter  jurisdictions.  Its  rules  not 
only  expressed  the  logical  deyelopment  of  an  issue,  but  were  too 
closely  in  accord  with  the  common  law  itself  to  disappear  while 
that  remained  in  force.  The  language  of  the  courts  in  these 
jurisdictions,  after  many  years'  experience  of  the  code,  admits 
this :  *'*'  The  codifiers,  while  professing  to  abolish  the  distinction 
between  forms  of  actions,  found  it  impossible  or  impracticable  in 
many  cases  to  effect  their  object."  ^  And,  in  an  earlier  case  in 
the  Court  of  Appeals,^  Selden,  J.,  said,  — 

^Alihoagh  the  code  has  abolished  all  distinction  between  different 
forms  of  action,  and  every  action  is  now  in  the  form  of  a  special  action  on 
the  case,  yet  actions  vary  in  their  natare,  and  there  are  intrinsic  differences 
between  them  which  no  law  can  abolish.  .  .  .  The  mere  formal  differences 
between  such  actions  are  abolished :  the  substantial  differences  remain  as 
before." 

Other  similar  expressions  might  readily  be  quoted:  some  of 
them  may  be  found  cited  in  the  preface  to  the  present  edition  of 
Mr.  Chitty's  book. 

We  have  offered  with  some  diffidence  these  criticisms  on  the 
Practice  Act  of  Massachusetts,  feeling  that  the  simplification  thus 
attempted  has  not  been  productive  of  the  results  hoped;  that, 
on  the  whole,  practice  has  become  looser,  but  not  really  easier  ; 
and  that  now  is  a  fit  season  to  consider  whether  a  recurrence 
to  some  of  the  essential  features  of  the  system  of  special  pleading 
is  not  advisable  to  cure  the  admitted  existing  evils.  We  hardly 
deem  it  necessary  here  to  discuss  the  other  alternative,  —  the 
adoption  of  all  the  distinctive  features  of  the  codes  of  New  York 
or  England.  We  do  not  think  that  these  have  yet  vindicated 
their  claim  to  make  the  process  of  law  simple,  easy,  inexpensive, 
and  complete.  At  all  events,  the  change  contemplated  is  so 
radical,  that  we  cannot  suppose  our  community  prepared  to 
make  it  until  satisfied  that  the  common-law  system  cannot  by 
any  simple  modification  afford  practically  the  desired  results. 

1  Mnllin,  J.,  in  Booth  r.  F.  f-  M.  Nat.  Bk.,  66  Barb.  46& 
«  Gould  V.  AsseUr,  22  N.  Y.  226,  228. 
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In  framing  the  Practice  Act,  the  commissioners  criticised  that 
system  as  too  difficult  for  application  by  a  bar  like  ours  ;  and  the 
effect  of  their  own  work  was  to  justify  that  assumption  by 
disqualifying  that  bar  still  further.  But  we  think  that  the  cor- 
rectness  of  their  assumed  premise  is  growing  daily  less.  With 
the  natural  increase  of  the  numbers  of  the  Tegal  profession,  and 
the  tendency  to  specialize  departments  which  is  rapidly  developed 
by  the  growing  wealth  of  the  community,  the  argument  that  the 
bar  cannot,  as  a  class,  acquire  the  requisite  skill  to  apply  at  least 
a  modified  system  of  exact  pleading,  or  that  pleading  cannot  be 
made  a  special  department,  is  as  rapidly  losing  force.  What 
modifications  are  required,  the  experience  acquired  under  the 
operation  of  the  Practice  Act  would  readQy  determine.  We 
have,  in  this  paper,  touched  upon  this  subject  in  the  reverse  way 
by  suggesting  some  particulars  in  which  the  act  seemed  to  have 
failed  in  its  purpose. 

It  also  appears  to  us  that  criticisms  on  the  system  of  special 
pleading  have  been  taken  too  much  for  granted,  and  with  too 
Uttle  fair  examination  of  their  just  foundation.  In  the  commis- 
sioners' report,  even  Lord  Coke  is  put  on  the  stand  as  a  '^  disin- 
terested and  competent  witness  "  to  the  fact  that  the  system  of 
special  pleading  did  not  work  well  in  practice,  even  at  the  com* 
mon  law ;  ^  but  that  the  isolated  passage  there  quoted  referred 
more  to  the  negligence  of  the  bar  than  to  the  inherent  defects  of 
the  system  is  apparent  a  little  farther  on,  where,  speaking  of 
the  same  period.  Lord  Coke  says,^  "  In  the  reign  of  Edward  the 
Third,  pleadings  grew  to  perfection,  both  without  lamenesse  and 
curiosity ;  for  then  the  judges  and  professors  of  the  law  were 
excellently  learned,"  &c.  And  again,  "  In  the  time  of  Henry 
the  Sixth,  the  judges  gave  a  quicker  eare  to  exceptions  to  plead- 
ings than  either  their  predecessors  did  or  the  judges  in  the  raigne 
of  Edw.  the  Fourth,  when  our  author  flourished,  or  since  that 
time,  have  done,  giving  way  to  no  nice  exceptions  so  long  as 
the  substance  of  the  matter  were  sufficiently  shewed,"  &c.'  It 
is  evident  that  the  period  to  which  Lord  Coke  referred,  in  the 
passage  cited  by  the  commissioners,  was  that  fully  described  by 
Blackstone,*  when  even  the  most  trivial  clerical  errors  were  held 

1  Co.  Litt.,  303  a ;  cited  in  HaU's  Praet,  Act,  1851,  pp.  144, 145. 
s  Id.,  804  6.  >Id. 

«  8  Bl.  Comm.,  iO^etseq. 
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beyond  the  reach  of  amendment,  and  the  cause  of  reversal  on 
motion  in  arrest  of  the  judgment.  Various  statutes  were  passed 
to  remedy  this  state  of  things,^  which  had  been  produced,  not  by 
the  system  of  pleading,  but  by  the  timidity  of  the  judges,  who, 
frightened  by  Hengham's  case,  *^  refused  to  amend  the  most 
palpable  errors  and  mis-entries  unless  by  authority  of  Parlia- 
ment."» 

Lastly,  we  would  suggest  that  the  present  tendency  to  popu- 
larize legal  remedies  at  the  expense  of  systematic  procedure  loses 
sight  of  one  yery  material  fact.  Of  all  the  causes  of  action  that 
arise  in  the  community,  but  a  fraction  are  brought  eyen  for  legal 
advice,  still  fewer  are  put  in  suit,  and  only  a  portion  of  these 
actually  come  to  trial.  The  great  bulk  of  questions  are  deter- 
mmed  by  the  authority  of  existing  precedents.  But  to  do  this 
with  any  thing  like  certainty  requires  that  the  precise  point 
settled  by  the  precedent  should  be  intelligible  ;  and  this  can  only 
be  the  case  where  a  distinct  issue  has  been  raised,  and  passed 
upon.  The  value  of  a  precedent  is  wholly  gone  if  the  rule 
established  by  it  is  not  based  on  clearly  stated  and  relevant 
facts.  If,  therefore,  a  variety  of  issues,  and  those  imperfectly 
defined,  are  presented  in  one  cause,  while  individual  justice  may 
be  attained,  the  value  of  the  system  is  impaired,  if  not  wholly 
lost.  How  largely  this  is  the  case  under  our  present  practice  we 
can  safely  leave  to  the  experience  of  the  bar  to-day. 

Joseph  Willaed. 

1  U  Edw.  m.,  St  1,  c.  6 ;  9  Hen.  Y.,  St  1,  c.  4;  4  Hen.  VI.,  c.  3;  8  Hen.  VI., 
c.  12;  id.,  c.  16. 

'  Blackstone,  ubi  supra. 


Digitized  by  VjOOQIC 


86  DIGEST  OF  THE  ENOUSH  LAW  REPOBTS. 


DIGEST   OF    THE    ENGLISH   LAW  REPORTS    FOR   MAT, 
JUNE,  AND  JULY,  1876. 

AocouNT.  —  See  Evidence;  Pabtnership;  Solicitor  and  Client. 

Action.  —  See  Etidencs;  Husband  and  Wife. 

Agency.  —  See  Bills  and  Notes;  Lien,  2;  Negligence,  2. 

Agrbebient. — See  Contract. 

Alteration  op  Contbact.  —  See  Contbaot. 

Alteration  of  Instbuments.  —  See  Check. 

Answeb.  —  See  Pleading. 

Appbopbiation  of  Payments.  —  See  Bills  and  Notes. 

Assault.  —  See  Husband  and  Wife. 

AvEBAGE. — See  Lien,  2. 

Bank.  —  See  Check. 

Bankruptcy. 

1.  The  Divorce  Court  ordered  M.  to  pay  £5,000  to  O.  on  the  latter's  under- 
taking to  pay  the  same  into  the  registry,  to  abide  the  further  order  of  the  court. 
M.  did  not  pay  the  money,  and  O.  filed  a  petition  for  adjudication  in  bank- 
ruptcy against  M.  Held,  tibat  there  was  no  good  petitioning  creditor's  debt.  — 
Ex  parte  Mwrhead,     In  re  Muirhead,  2  Ch.  D.  22. 

2.  Action  for  breach  of  an  agreement,  whereby  the  defendants  agreed,  in 
consideration  of  the  plaintiff  transferring  and  disclosing  to  them  all  his  prop- 
erty upon  trust  for  all  the  plaintiff's  creditors,  to  repay  to  the  plaintiff  £50 
upon  realization  of  the  plaintiff's  property.  Held,  that  said  agreement  was 
void,  being  a  fraud  upon  the  plaintiff's  creditors.  ^BlacJdock  v.  Dcbie,  1 C.  P.  D. 
265. 

8.  A  partner  in  a  firm  died;  and  by  the  partnership  articles,  his  share  was 
to  be  paid  out  by  instalments  extending  over  a  period  of  fourteen  years.  Be- 
fore they  were  paid,  the  firm  became  bankrupt.  Held,  that  the  amount  due 
the  estate  of  the  deceased  partner  could  not  be  proved  in  bankruptcy  against 
the  firm.  — Nanson  v.  Gordon,  1  App.  Cas.  195. 

See  Fbaudulent  Tbansfeb  ;  Subety. 

Bequest.  —  See  Cy-pb^s;  Devise;  Election;  Legacy;  Mabbiage, 
Rbbtbaint  of. 

Bill  in  Equity. 
A  bill  of  discovery  to  obtain  inspection  of  documents  in  the  defendant's 
possession  cannot  be  maintained  in  England  if  in  aid  of  proceedings  about 
to  be  taken  for  the  recovery  of  land  in  India.  —  Reiner  v.  Marguia  of  Sali9bury, 
2  Ch.  D.  878. 

Bill  of  Lading.  —  See  Bills  and  Notes. 
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Bills  and  Notes. 

A.  in  England  employed  B.  in  South  America  to  purdiase  goodi  for  him. 
The  coarse  of  business  was  as  follows:  B.  raised  funds  to  purchase  goods  bj 
drawing  bills  on  A.  and  selling  them;  B.  with  the  proceeds  purchased  goods 
and  shipped  them  to  Liyerpool,  and  sent  the  biUs  of  lading  and  invoices  of  the 
goods  by  post  direct  to  A. ;  in  his  accounts,  B.  credited  A.  with  the  bills,  and 
charged  him  with  the  cost  of  the  goods  and  with  commission;  and  in  his 
letters  he  directed  A.  to  place  the  price  of  the  goods  to  his  credit,  and  the  bills 
to  his  debit.  Both  A.  and  B.  became  bankrupt.  At  the  time  A.  became 
bankrupt,  goods  were  in  transit  to  Liverpool;  and  some  of  the  bills  out  of  the 
proceeds  of  which  the  goods  had  been  bought  had  been  accepted,  and  others 
were  presented  to  A.  after  his  bankruptcy  and  not  accepted.  The  goods 
arrived,  and  were  taken  possession  of  by  A.'s  trustee  in  bankruptcy.  The 
holders  of  the  bills  claimed  to  have  the  proceeds  of  the  goods  appropriated  to 
the  payment  of  the  accepted  and  also  of  the  unaccepted  bills.  Held,  that 
holders  of  the  bills  had  no  right  to  have  the  proceeds  of  said  goods  specifically 
appropriated  to  their  bills.  The  property  in  the  goods  passed  to  A. ,  subject  to 
B.'s  right  of  stoppage  in  transitu;  it  did  not  revest  in  B.  on  A.'s  failure  to 
accept  some  of  said  bills ;  and  there  was  no  evidence  of  an  agreement  by  virtue 
of  which  B.  had  a  charge  upon  the  goods  in  the  hands  of  A. ,  and  a  ri^t  to  have 
them  applied  in  taking  up  the  bills. — Ez  parte  Banner,  In  re  Tappenbeck, 
2  Ch.  D.  278. 

See  Bond;  Check. 

Bond. 
A  New  York  company  sold  its  bonds  there,  and  parted  with  its  interest  in 
them,  and  control  over  them.  The  bonds  on  which  the  name  of  the  payee  was 
left  blank  were  th^i  sent  to  England,  and  there  advertised  and  sold  by  the  New 
York  purchaser's  agents.  Held,  that  the  bonds  were  ^^  issued  '*  in  England.  — 
Grenfell  v.  Commissioners  of  Inland  Revenue,  1  Ex.  D.  242. 

See  SXTBETT. 

Canon  Law.  —  See  Church  of  England. 

Carrier. 

By  statute,  a  common  carrier  is  not  liable  for  injury  to  pictures  which  shall 
have  been  delivered  either  to  be  carried  for  hire,  or  to  accompany  the  person  of 
any  passenger,  when  the  value  of  the  pictures  exceeds  £10,  unless  the  pictures 
are  declared  and  an  increased  charge  paid.  It  was  held  that  common  carriers 
tre  protected  by  this  statute,  although  the  injury  occurred  after  the  pictures  had 
been  negligently  taken  by  them  beyond  the  point  of  destination.  —  Morritt  v. 
Norih-^astem  Railway  Co.,  1  Q.  B.  D.  802. 

See  Ship. 
Charity.  —  See  Cy-prAs. 

Charterparty. 
1.  By  diarterparty  a  vessel  was  to  carry  a  cargo  of  lumber  from  P.  to  M., 
"nzteen  days  to  be  allowed  for  loading  at  P.,  and  to  be  discharged  at  such 
^hsrf  or  dock  as  the  charterers  may  direct,  always  afloat  in  fourteen  like  days, 
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and  ten  days  on  demon  age  over  and  above  the  said  lying  days,  at  £10  per 
day."  The  ship  duly  began  unloading  at  M.  It  was  the  duty  of  tiie  master 
to  put  the  timber  over  the  ship  and  form  it  into  rafts,  and  the  charterer  was  to 
take  it  away.  Bad  weather  came  on,  and  the  rafts  could  not  be  formed;  and 
the  charterer  consequently  could  not  take  the  timber  away.  The  bad  weather 
caused  a  delay  of  four  days  in  discharging  the  ship ;  and  the  ship-owner  brought 
this  action  against  the  charterer  for  four  days'  demurrage.  HM^  that  the 
defendant  was  liable,  as  there  was  an  implied  contract  that  he  would  take  the 
risk  of  any  ordinary  vicissitudes  which  might  prevent  his  releasing  the  ship  at 
the  expiration  of  the  lay  days.  —  Thiis  v.  Byers^  1  Q.  B.  D.  244. 

2.  To  an  action  against  charterers  for  delay  in  loading  the  vessel,  the  de- 
fendahts  set  up  this  clause  in  the  charterparty :  *^  This  charter  being  concluded 
by  the  said  charterers  for  or  on  behalf  of  another  party,  it  is  agreed  that  all 
liability  of  the  former  shall  cease  as  soon  as  the  cargo  is  shipped,  loading 
excepted;  the  owners  and  master  of  the  vessel  agreeing  to  rest  solely  on  their 
lien  on  the  cargo  for  freight,  demurrage,  and  all  other  claims,  and  which  lien 
it  is  hereby  agreed  they  shall  have.**  Held,  that  "loading  excepted'*  ex- 
tended to  delay  in  loading,  and  that  the  defendants  were  therefore  liable.  — • 
Lister  v.  Van  Haansbergen,  1  Q.  B.  D.  269. 

See  Insurance,  2;  Merchant  Shipping  Act. 

Check. 
The  defendant  drew  a  check,  payable  to  B.  or  bearer;  and  B.  handed  it  to 
his  clerk  for  deposit.  The  clerk  absconded  with  it,  and  after  altering  its  date 
from  March  2, 1875,  to  March  26, 1875,  passed  it  to  the  plaintiff  for  value.  The 
plaintiff  was  not  guilty  of  negligence.  Payment  of  the  check  was  stopped. 
Eeld,  that  the  alteration  was  material,  and  that  the  check  was  void  in  the 
hands  of  the  plaintiff.  —  Vance  v.  Lovother^  1  Ex.  D.  176. 

Church  of  England. 

1 .  A  Wesley  an  minister  who  had  inscribed  upon  the  tombstone  of  his  daugh- 
ter, who  was  buried  in  an  English  churchyard,  the  words  "  daughter  of  the  Rev. 
H.  K.,  Wesleyan  Minister,**  was  held  entitled  to  use  the  word  **  Reverend  *' 
before  his  name,  as  it  was  not  a  title  of  honor  or  dignity  belonging  exclusively 
to  the  Established  Church  of  England.  --Keet  v.  Smith,  1  P.  D.  73. 

2.  The  Rubric  of  the  Book  of  Common  Prayer  prefixed  to  the  Communion 
Service,  and  the  27th  canon  in  the  canons  of  1603,  warrant  a  minister 
of  his  own  authority,  and  without  any  trial,  in  repelling  a  parishioner  from 
the  Holy  Communion  in  case  he  is  **  an  open  and  notorious  evil  liver,**  who 
thereby  gives  offence  to  the  congregation,  or  *^  a  common  and  notorious  de- 
praver of  the  Book  of  Common  Prayer.**  **  Evil  liver**  in  the  Rubric,  ac- 
cording to  the  natural  use  of  the  words,  is  limited  to  moral  conduct.  The 
appellant  printed  and  published  a  volume  entitled  **  Selections  from  the  Old 
and  New  Testaments,**  and  omitted  therefrom  all  reference  to  the  Devil  or 
evil  spirits.  At  the  suggestion  of  the  vicar  of  his  parish,  the  appellant  wrote 
him  a  letter  concerning  the  book,  in  which  he  said,  ^*  With  regard  to  my  book, 
the  parts  which  I  have  omitted  are,  in  their  present  generally  received  sensei 
quite  incompatible  with  religion  or  decency  (in  my  opinion).    How  such  ideas 
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have  become  connected  with  a  book  containing  every  thing  that  \b  neoeesary 
for  a  man  to  know,  I  really  cannot  say,  and  can  only  sincerely  regret  it."  Held^ 
that  the  appellant  was  neither  an  open  and  notorious  evil  liver,  nor  a  depraver 
of  the  Book  of  Common  Prayer.  — Jenkins  v.  Cook,  1  P.  D.  80;  s.  c.  L.  B. 
4  Ad.  and  £c.  468;  10  Am.  Law  Bev.  688. 

Class.  —  See  Devise,  2. 

Collision. 
A  steamer  ran  into  the  barge  A.  in  endeavoring  to  avoid  collision  with  the 
barge  S.,  which  had  brought  herself  across  the  bow  of  the  steamer  by  improper 
steering.  The  A.  instituted  a  cause  of  damage  against  the  S.  Held,  that  the 
S.  was  liable.  That  the  A.  might,  by  different  steering  after  th&  steamer  had 
changed  her  course  to  avoid  the  S.,  have  avoided  collision,  did  not  make  her 
necessarily  g^ty  of  negligence.  —  The  Sisters y  1  P.  D.  117. 
See  Lex  Fori. 

Common  Carrier.  —  See  Carrier;  Ship. 

Common  Counts.  —  See  Frauds,  Statute  op. 

Companies  Act.  —  See  Company,  1. 

Company. 

1.  The  vendor  of  a  mine  agreed  privately  with  M.,  who  was  negotiating 
for  the  purchase  on  behalf  of  a  company,  to  give  him  600  paid-up  shares  in 
ihe  company.  The  sale  was  completed,  and  the  vendor  transferred  to  M.  the 
600  shares.  Held,  that  M.  held  tJie  shares  as  trustee  for  the  company;  and 
that  under  sect.  165  of  the  Companies  Act  the  company  was  entitled  to  re- 
cover of  M.  the  highest  market-value  to  which  the  shares  had  attained  since 
they  were  allotted  to  him.  —  McKay's  Case,  2  Ch.  D.  1. 

2.  The  articles  of  association  of  a  company  provided  that  (7)  the  company 
should  have  a  first  and  paramount  lien  upon  all  shares  of  any  member  for  any 
moneys  due  to  the  company  from  him  alone  or  jointly  with  any  other  person, 
with  power  to  sell  such  shares  and  apply  their  proceeds  in  payment  of  such 
debts;  and  (16)  that  the  company  might  decline  to  register  any  shares  while 
the  member  making  the  transfer  was,  either  alone  or  jointly  with  any  other 
perscm,  indebted  to  the  company.  S. ,  who  was  the  registered  owner  of  certain 
shares,  executed  a  transfer  which  the  company  declined  to  register,  as  they 
were  holders  of  a  bill  of  exchange  accepted  by  S.,  but  which  had  not  arrived 
at  maturity.  Held,  that  the  company  must  raster  the  transfer,  as  they  could 
only  decline  to  register  under  art.  16  where  they  had  a  lien  under  art.  7,  and 
that  there  was  such  a  lien  only  when  moneys  were  due  and  payable.  —  In  re 
Stockton  Malleable  Iron  Co.,  2  Ch.  D.  101. 

8.  A  company  which  had  power  to  raise  money  by  debentures  secured  by 
mortgage  of  all  its  property,  issued  debentures,  which  were  nearly  all  taken 
up  by  the  shareholders,  secured  by  mortgage  of  all  the  property  to  which  the 
company  then  was  or  thereafter  should  become  entitled;  the  company  to  have 
the  power  to  carry  on  its  business  and  pay  its  debts  until  default  in  payment 
of  interest  or  principal  of  the  debentures.  The  company  was  ordered  to  be 
wound  up.    Held,  that  the  debenture-holders  were  entitled  to  be  paid  in  pri- 
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ority  to  the  general  creditors  of  the  company.  —  In  re  Oeneral  South  American 
Co.,  2  Ch-  D.  887. 

4.  The  liability  of  shareholders  in  an  insurance  company  was  unlimited  as 
to  general  creditors,  but  restricted  as  to  policy-holders.  The  company  bor- 
rowed money  upon  the  security  of  certain  calls  upon  its  members.  Before  the 
debt  was  paid  the  company  was  wound  up,  and  the  debt  was  subsequently 
paid  out  of  said  calls.  The  policy-holders  desired  to  have  a  sum  equal  to  said 
debt  repaid  from  the  unlimited  assets,  so  as  to  throw  the  payment  upon  the 
same,  and  not  upon  the  limited  assets.  Heldf  that  the  policy-holders  had  no 
equity  to  haye  said  debt  thrown  upon  the  unlimited  assets.  —  In  re  Interna" 
tional  Life  Assurance  Co.,  2  Ch.  D.  475. 

6.  H.  sold  sixty  partly  paid-up  shares  in  a  company  to  the  defendants,  who 
were  stockholders,  who  gaye  the  name  of  a  transferee  to  whom  the  shares  were 
transferred.  The  transferee  was  an  infant;  and  upon  the  company  being 
ordered  to  be  wound  up  his  name  was  taken  from  the  register,  and  H.'s  name 
placed  upon  the  list  of  contributories  for  the  sum  of  £5,400  due  on  said  shares. 
H.  brought  a  bill  against  the  defendants,  praying  that  they  might  be  ordered 
to  repay  him  all  calls  which  he  might  be  compelled  to  pay.  After  the  defend^ 
ants  had  put  in  an  answer,  H.  agreed  to  pay  the  liquidator  of  the  company 
£2,000,  and  transfer  to  him  said  shares ;  and  he  authorized  him  to  use  his  name 
in  all  proceedings  against  the  defendants,  and  retain  any  moneys  received  in 
the  suit  against  the  defendants,  and  a^^ly  the  same  in  repaying  to  H.  the 
£2,000,  and  in  paying  whatever  was  due  from  H.  beyond  the  £2,000  paid  by 
him  to  the  liquidator;  and  the  liquidator  agreed  to  absolutely  release  H.  from 
all  liability  on  said  shares,  without  any  further  payment.  Subsequently  the 
defendants  admitted  their  original  liability  to  H.,  but  contended  that  the 
effect  of  the  agreement  between  H.  and  the  liquidator  was  to  release  them 
from  any  liability  beyond  the  £2,000  paid  by  H.  to  the  liquidator.  Held,  that 
the  defendants  were  liable  for  the  whole  amount  of  the  unpaid  calls  on  said 
shares,  which  was  £5,400.  —  Heritage  v.  Paine,  2  Ch.  D.  594. 

6.  A  company  carrying  on  the  business  of  iron-founders  set  aside,  in  ac- 
cordance with  their  articles  of  association,  a  portion  of  its  net  profits  for  the 
purpose  of  <^  meeting  contingencies,  or  of  purchasing,  improving,  enlarging, 
rebuilding,  restoring,  reinstating,  or  maintaining  the  works,  plant,  or  other 
premises  or  property,  of  the  company."  Held,  that  the  sum  set  aside  was  not 
to  be  deducted  from  the  net  profits  in  determining  the  net  profits  of  the  year 
for  the  purposes  of  taxation.  Such  sum  became  capital.  —  Forder  v.  Handy- 
side,  1  Ex.  D.  288. 

See  Negliobxcb,  4;  Railway. 

Condition.  —  See  Distress;  Lease,  1;  Leoact,  2;  Marbiage, 
Restraint  of. 

Confirmation  of  Settlement.  —  See  Settlement,  6. 

Construction.  —  See  Charterpartt;  Company,  2;  Contract;  Devise; 
Election;  Legacy;  Railway;  Sale;  Settlement,  8,  5;  Surety. 

Contingent  Remainder.  —  See  Devise,  2. 
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CONTBAOT. 

1.  The  defendant  bought  100  tons  of  iron  to  be  deliyered  at  his  works. 
Deliyery,  25  tons  at  once,  and  75  tons  in  July  next.  The  first  25  tons  were 
delivered  immediately,  and  50  tons  more  in  July.  On  the  15th  October  the 
defendant  met  the  plaintilb'  manager,  and  said,  ^*  You  have  not  sent  any  pigs 
lately; "  to  which  the  manager  replied,  "  I  will  send  you  a  boat  this  week." 
The  plaintiifs  forwarded  25  tons  addressed  to  the  defendant,  and  the  latter 
declined  to  receive  the  iron.  To  an  action  for  non-acceptance  of  the  iron  pursu- 
ant to  contract,  the  defendant  pleaded  that  the  plaintilb  were  not  ready  and 
willing  to  deliver  the  iron  according  to  contract.  Held,  that  the  defendant  was 
not  liable.  It  is  laid  down,  that,  where  a  vendor  is  shown  to  have  withheld 
his  order  to  deliver  until  after  the  agreed  time  in  consequence  of  a  verbal  re- 
quest of  the  vendee  before  the  expiration  of  the  agreed  time,  and  where  after 
such  time  the  vendor  proposes  to  deliver,  and  the  vendee  refuses  to  accept,  the 
vendor  can  recover  damages;  but  that,  if  the  alteration  of  the  period  of  de- 
livery was  made  verbally  at  the  request  of  the  vendor  before  the  period  for 
delivery,  the  vendor  coxdd  not  show  that  he  was  willing  and  ready  to  deliver 
according  to  the  original  contract,  and  therefore  could  not  recover.  — Plevim 
V.  Downing,  1  C.  P.  D.  220. 

2.  The  plaintiff  engaged  to  sing  in  an  important  part  in  a  play  which  the 
defendants  were  about  to  bring  out  in  their  theatre.  The  first  performance 
was  to  be  Nov.  28;  and  on  Nov.  23  the  plaintiff  was  taken  ill,  so  that  it 
became  evident  that  she  could  not  perform  the  part  on  Nov.  28.  Accord- 
ingly on  Nov.  25  the  defendants  made  a  provisional  arrangement  with 
another  person  for  a  month,  in  case  the  plaintiff  should  be  unable  to  sing 
on  Nov.  28.  The  plaintiff  was  unable  to  sing  until  Dec.  4,  on  which  day 
she  offered  to  fill  the  part,  but  was  refused.  The  court  held,  that  if  no  sub- 
stitute capable  of  performing  said  part  could  be  obtained  except  upon  the 
terms  that  she  should  be  permanently  engaged  at  higher  pay  than  the  plain- 
tiff, then  it  followed  as  a  matter  of  law  that  the  failure  on  tilie  plaintiff's  part 
went  to  the  root  of  the  contract,  and  discharged  the  defendants ;  and  that  upon 
the  facts  the  defendants  were  discharged.  — Poussard  v.  Spiers,  1 Q.  B.  D.  410. 

8.  The  defendant  invited  offers  for  the  execution  of  the  works  comprised 
in  certain  specifications  and  plans  for  the  purpose  of  building  a  bridge  across 
a  river.  It  was  stated  that  *^  these  plans  are  believed  to  be  correct;  but  their 
accuracy  is  not  guaranteed.  The  plaintiff  agreed  to  complete  the  work  in  the 
manner  described  in  the  specifications,  and  do  the  work  according  to  the  terms 
of  the  specifications ;  and  the  agreement  contained  a  condition,  that  if  the  mode 
of  doing  the  work  was  altered  (as  it  might  be  by  the  defendant's  engineer)  the 
plaintiff  should  do  it  in  the  altered  way ;  and  that  if  in  consequence  he  incurred 
expense,  he  should  have  compensation,  of  the  amount  of  which  said  engineer 
was  to  be  sole  judge.  According  to  the  specifications,  the  foundations  of  the 
peers  were  to  be  laid  by  means  of  caissons  as  shown  in  a  drawing.  The  plain- 
tiff attempted  to  lay  the  piers  accordingly ;  but  after  much  expense,  it  was  found 
impracticable  to  do  it  in  the  above  manner,  and  a  new  method  was  adopted  by 
directions  of  the  engineer.  The  plaintiff  brought  an  action  for  breach  of 
warranty  that  the  bridge  could  be  built  according  to  said  plans  and  specifi- 
cations.    Held,  that  there  was  no  such  warranty.     Qucere,  whether  the  plain- 
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tiff  could  recover  upon  a  qtiantum  meruit  for  his  extra  work.  —  Thorn  v.  Mayor 
of  London,  1  App.  Cas.  121;  s.  c.  L.  E.  10  Ex.  (Ex.  Ch).  112;  10  Am.  Law 
Rev.  107. 

4.  A.  and  B.,  in  consideration  of  the  services  and  payments  to  be  mutually 
rendered,  agreed  that  B.  should  be  A.'s  sole  agent  at  Liverpool  for  the  sale  of 
his  coal  during  the  term  of  seven  years,  and  should  not  act  as  agent  for  any 
person  other  than  A. ;  that  rates  should  be  fixedbyA.,  and  B.shotdd  receive  a 
commission  upon  his  sales;  and  that  if  B.  should  not  have  sold  a  certain 
amoxmt,  and  A.  supplied  a  certain  amount  per  year,  the  agreement  might  be 
determined  upon  giving  notice  thereof.  After  four  years,  A.  sold  his  coal- 
mine; and  from  that  time  B.  ceased  to  be  employed  in  the  sale  of  the  coal. 
Held^  that  there  was  no  implied  contract  that  A.  would  send  any  coal  to 
Liverpool,  or  would  continue  for  any  particular  length  of  time  to  send  coal 
there;  and  that  an  action  for  breach  of  said  agreement  could  not  be  main- 
tained by  B.  —  Rhodes  v.  Fonoood^  1  App.  Cas.  256. 

See  Charterpartt;  Damages;  Fbauds,  Statute  op;  Insubance; 
Lien,  2;  Negligence,  3 ;  Partnership;  Railway;  Sale;  Trust,  2;  Ven- 
dor AND  Purchaser. 

Covenant. 

The  owner  of  houses  numbered  38  and  40  on  a  street  demised  40  to  the 
plaintiff,  who  covenanted  to  repair  the  demised  premises.  Said  owner  had 
previously  demised  No.  88  in  similar  terms.  Under  40  was  an  archway,  the 
southerly  side  of  which  was  formed  by  the  northerly  wall  of  house  88 ;  and  this 
side  of  the  arch  did  not  fall  within  the  plaintiff's  covenant  to  repair.  Above 
the  archway,  the  wall  between  38  and  40  was  used  by  both  buildings;  and  this 
wall  partially  gave  way,  in  consequence  of  the  giving  way  of  the  wall  under  the 
archway.  Held,  that  there  was  no  implied  covenant  on  the  part  of  the  defend- 
ant to  maintain  the  wall  under  the  archway,  so  as  to  support  the  plaintiff's 
premises.  —  Colebeck  v.  Girdlers  Co.,  1  Q.  B.  D.  234. 

See  Lease,  1;  Settlement,  5. 

CY-PRtS. 

The  doctrine  of  cy-prh  disposition  of  charitable  legacies  is  not  necessarily 
inapplicable  where  the  residuary  bequest  is  to  charity.  For  a  discussion  of  the 
applicability  of  the  doctrine  of  cy-prh,  see  Mayor  of  Lyons  v.  Advocate-Oeneral 
of  Bengal,  1  App.  Cas.  92. 

Damages. 
1.  The  plaintiff,  who  was  in  the  habit  of  exhibiting  his  goods  at  cattle- 
shows,  exhibited  them  at  B.  There  he  contracted  with  the  defendants  for  the 
carriage  of  the  goods  to  N. ,  where  there  was  to  be  another  show,  delivery  to  be 
before  a  certain  day.  The  goods  did  not  arrive  until  after  said  day,  and  when 
the  show  was  over.  The  defendants  paid  the  plaintiff's  pecuniary  travelling- 
expenses  ;  but  the  plaintiff  demanded  compensation  for  loss  of  time  and  profits. 
It  was  found  that  the  defendants  had  notice  of  the  purpose  for  which  the  goods 
were  sent.  Held,  that  the  plaintiff  was  entitled  to  damages  for  loss  of  profits, 
as  such  loss  was  the  natural  consequence  of  the  failure  of  the  object  for  which 
the  goods  were  sent.  —  Simpson  v.  London  jr  North-western  Railway  Co.^ 
1  Q.  B.  D.  274. 
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2.  The  defendant  made  his  liying  by  collecting  meesagee,  and  transmitting 
them  by  telegraph  to  America  and  other  places.  He  received  from  the  plain- 
tiff a  message  in  words  by  themselves  unintelligible,  \)VLt  which  could  be 
understood  by  the  plaintifb'  correspondent  in  New  York  as  giving  orders  for 
certain  goods.  The  defendant  negligently  omitted  to  send  the  message;  and 
the  plaintiifs,  in  consequence,  lost  large  profits  which  they  would  have  made  by 
the  transaction.  The  plaintiffs  claimed  damages  to  the  amount  of  such  profits. 
Held,  that  the  plaintiffs  were  only  entitled  to  nominal  damages.  —  Sanders  v. 
Stuartj  1  C.  P.  D.  d26. 

See  Nboliobncx,  2,  8. 

Death  by  Drowning.  —  See  Settlement,  2. 

Debenture.  —  See  Bond  ;  Company,  3. 

Declaration  of  Trust.  —  See  Trust,  1. 

Detinue. 
Detinue  for  a  policy  of  insurance,  with  a  count  in  trover  by  an  administra- 
trix of  R.  R.  had  effected  insurance  upon  his  life,  and  had  given  the  policy  to 
the  defendant.  No  notice  was  given  to  the  insurance  company,  and  no  assign- 
ment was  executed.  Held^  that  although  the  administratrix  might  not  be  able 
to  recover  the  insurance-money  without  the  policy,  nor  the  defendant  with  the 
policy,  yet  as  there  had  been  a  valid  g^ift  of  the  policy,  the  administratrix 
could  not  maintain  the  action.  —  Rummens  v.  Hare,  1  Ex.  D.  169. 

Devil,  The.  —  See  Church  of  England,  2. 

Devise. 

1.  A  testator  gave  the  residue  of  his  property  to  trustees  in  trust  to  divide 
the  income  equally  amongst  his  three  children  during  their  respective  lives; 
and  after  the  decease  of  each  of  said  children,  to  hold  the  share  of  which  such 
child  should  be  entitled  to  the  income,  in  trust  for  his,  her,  or  their  issue.  In 
case  any  of  said  children  should  die  without  leaving  issue,  the  trustees  were  to 
hold  the  share  to  which  such  child  should  be  entitled  during  life,  as  well  origi- 
naUy  as  by  survivorship  or  accruer,  in  trust  for  the  survivor  or  survivors  of 
said  children  during  tiieir,  his,  or  her  respective  life  or  lives,  and  in  equal 
shares  if  more  than  one;  and  after  the  decease  of  each  of  such  survivors,  the 
trustees  were  to  hold  the  surviving  or  accruing  share  to  which  such  survivor  for 
the  time  being  should  become  entitled  for  his  or  her  life  under  the  trusts  afore- 
said, in  trust  for  his  or  her  issue;  and  in  case  all  said  children  should  die 
without  leaving  issue,  then  in  trust  for  the  representatives  of  the  survivor. 
The  three  children  survived  the  testator.  A  child  died  without  issue;  then  a 
child  died  leaving  issue ;  and  finally  the  third  child  died  without  issue.  It  was 
urged,  that,  as  the  third  child. died  without  issue,  there  was,  on  her  death, 
intestacy  as  to  one-half  the  said  residuary  estate.  Held,  that  the  issue  of 
the  second  child  were  entitled  to  the  whole  of  said  residuary  estate.  — Wake  v. 
Varak,  2  Ch.  D.  348. 

2.  Devise  to  N.  for  Hfe,  remainder  on  events  which  happened,  to  the  child  or 
children  of  G.,  who,  either  before  or  after  G.'s  death,  should  attain  twenty-one, 
or  die  under  that  age,  leaving  issue  living  at  his,  her,  or  their  death,  in  fee- 
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simple  as  tenants  in  common.  At  the  death  of  N.,  two  children  of  G.  Lad 
attained  twenty-one;  and  there  were  other  children  who  attained  twenty-one 
after  N.  's  deat^.  Held,  that  said  two  children  of  G.  were  entitled  to  the  whole 
estate.    Braekenburg  y.  Gibbons,  2  Ch.  D.  417. 

3.  A  testator  gave  his  property  to  a  tmstee  in  trost  to  pay  the  income  to  his 
wife  for  the  support  of  her  and  of  his  children  until  the  eldest  child  should 
attain  twenty-five,  or  until  his  wife  should  marry  again;  and  in  case  of  her 
second  marriage  before  any  of  his  children  should  attain  twenty-five,  in  trust 
to  pay  her  £30  a  year,  and  apply  the  residue  of  the  income  for  the  support  of  his 
children:  and  the  trustee  was  to  raise  and  pay  a  certain  sum  to  each  child  on  his 
attaining  twenty-five,  and  then  pay  the  proceeds  of  the  residue  of  his  estate  to 
his  wife  for  life,  if  then  immarried ;  but  in  case  she  should  marry  again,  then  to 
sell  and  invest  so  much  of  his  estate  as  should  produce  £30  a  year,  and  pay  the 
same  to  his  wife,  and  pay  the  residue  equally  between  his  children,  and  their 
issue  and  their  heirs  and  assigns  as  tenants  in  common ;  and  in  case  of  the  death 
of  both  of  his  children  under  twenty-five  without  leaving  issue,  in  trust  to  pay 
the  income  of  the  whole  estate  to  the  wife  for  life,  and  after  her  death  to  hold 
one  moiety  of  the  estate  to  the  use  of  said  wife  and  her  heirs,  and  the  other 
moiety  to  the  use  of  the  trustee.  The  wife  survived  the  testator,  and  died  with- 
out having  married  again,  and  leaving  the  testator's  two  sons  living,  who 
attained  twenty-five.  Held,  that  the  gifts  over  on  the  second  marriage  of  the 
wife  took  place  upon  her  death,  and  that  the  two  sons  took  equitable  estates 
tail  according  to  the  rule  in  Wildes  Case,  6  Rep.  16  b,  —  UnderhiU  v.  Roden, 
2  Ch.  D.  494. 

See  Election;  Leoact;  Mabriage,  Restraint  of;  Vendor  anb 
Purchaser,  2. 

Director.  —  See  Compant,  1. 

Discovert.  —  See  Bill  in  Equity. 

Distress. 
The  lessee  of  a  farm  covenanted  not  to  remove  hay  and  unthreshed  com, 
or  to  sell  them  off  the  premises,  but  to  use  them  for  the  improvement  of  the 
land  demised.  The  landlord  distrained  hay  and  unthreshed  com  for  rent  ar- 
rear,  and  sold  the  same  with  condition  that  they  should  be  consumed  on  the 
premises;  and  consequently  the  best  price  was  not  obtained.  Held,  that  the 
landlord  could  not,  under  2  Wm.  &  M.  c.  5,  legally  impose  such  a  condition 
when  selling  the  distress.  —  Hawkins  v.  Walrand,  1  C.  P.  D.  280. 
Divorce.  —  See  Husband  and  Wife;  Jxtrisdiction;  Sbttleicbnt,  4. 

Documents,  Inspection  of. 
The  court  refused  to  make  an  order  on  the  solicitor  of  a  defendant  for  the 
production  of  documents  belonging  to  the  defendant. 
See  Cashin  v.  Craddock,  2  Ch.  D.  140. 

Domicile.  —  See  Jurisdiction. 
Easement.  —  See  Covenant;  Prescription. 

Election. 
A.,  upon  the  marriage  of  his  daughter  B.,  covenanted  that  he  would  giv6 
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her  by  ^nll  one-half  of  all  the  real  and  personal  estate  to  which  he  should  be 
entitled  at  the  time  of  his  death,  after  payment  of  his  debts  and  legacies, 
which  latter  were  not  to  exceed  in  value  one-foorth  of  said  estate.  B.  and 
her  husband  covenanted  to  settle  any  property  so  given  to  B.  npon  certain 
trusts  xinder  which  the  husband  had  an  estate  for  life,  and  after  his  death  B. 
had  an  estate  for  life,  subject  to  which  B.  and  her  husband  had  a  joint  power 
of  appointment  among  the  children  of  the  marriage.  By  his  will,  A.,  after 
giving  a  small  annuity  not  amounting  to  one-fourth  part  of  his  estate  in  value, 
gave  one  moiety  of  his  estate  upon  certain  trusts  under  which  B.  had  an  estate 
for  Uf e,  remainder  to  her  husband  for  life  or  until  he  should  become  bankrupt, 
remainder  as  B.  should  appoint.  The  other  moiety  of  his  estate  A.  gave  to  a 
second  daughter.  B.  contended  that  she  was  entitled  by  the  settlement  to 
three-eighths  of  A.'s  entire  estate,  and  by  the  will  to  one-half  of  what  re- 
mained. Held,  that  the  presumption  that  A.  did  not  intend  to  give  B.  a 
double  portion  was  not  destroyed  by  the  fact  that  the  portion  given  by  the 
will  was  slightly  larger  than  that  given  by  the  settlement,  or  by  the  difference 
of  the  trusts  in  the  will  from  those  in  the  settlement;  and  that  B.  must  elect 
between  the  provisions  of  the  will  and  the  settlement.  — Russell  v.  St.  Aub^^ 
2  Ch.  D.  398. 

EnfiNEirr  Domain.  —  See  Leasx,  2. 
Equity.  —  See  Bill  in  Equity;  Company,  4;  Settlement,  1;  Tradb- 

Mark. 
Estate  Tail. —  See  Devise,  8;  Lunatic. 

Evidence. 

In  an  action  upon  accounts  stated,  it  appeared  that  N.  wrote  from  Battersea 
to  T.'s  attorney  in  London,  **  I  will  call  at  your  office  in  the  early  part  of  next 
week,  and  hope  to  make  some  satisfactory  arrangement  for  the  payment  of  T.  's 
claim,  as  I  cannot  possibly  pay  it  down  at  once.''  Held,  that  the  letter  was 
evidence  to  show  an  account  stated  at  London.  — Taylor  v.  Nicholls,  1  C.  P.  D. 
242. 

See  Pbesckiption;  Presumption;  Will,  2. 

Executors  and  Administrators.  —  See  Detinue. 

Executory  Devise.  —  See  Devise,  2. 

Forfeiture.  —  See  Lease. 

Fraud.  —  See  Contract,  2. 

Frauds,  Statute  of. 
The  plaintiff,  who  proposed  to  take  a  lease  of  the  defendant's  house,  agreed 
to  pay  £75  toward  certain  alterations  in  the  house,  which  it  was  agreed  should 
be  made.  By  consent  of  the  defendant,  the  plaintiff  had  the  house  painted, 
gas-pipes  laid,  and  other  improvements  made;  and  he  also  ordered  gas-fittings, 
cornices,  and  blinds  to  be  made  for  the  house,  and  paid  certain  sums  of  money 
for  work  done  and  materials  provided  at  the  defendant's  request  for  decorating 
a  room  and  making  the  agreed  alterations.  There  was  no  valid  agreement  for 
a  lease  signed  by  the  defendant.  The  plaintiff  was  obliged  to  give  up  the 
honse  through  the  defendant's  n^lect  to  complete  said  alterations.    The  plain- 


Digitized  by  VjOOQIC 


^  DIGEST  OF  THE  ENGLISH  LAW  BEPOBTS. 

tiff  declared  on  the  common  counts  for  work  done  and  materials  provided  by 
him  for  the  defendant,  for  money  paid,  and  money  due  on  accounts  stated. 
An  arbitrator  gave  a  yerdict  for  £51.  Held,  that  the  plaintiff  was  entitled  to 
recover  money  spent  on  the  improvement  of  the  house.  Judgment  on  verdict. 
-^Ptdhrook  v.  Latoes,  1  Q.  B.  D.  84. 
See  Contract,  1;  Pleading. 

Fbaudulent  Tbansfeb. 
A.  delivered  possession  of  goods,  together  with  an  inventory,  to  B.,  in  pur- 
suance of  a  transaction  intended  to  prevent  A.'s  creditors  from  being  paid 
in  full,  and  inducing  them  to  accept  a  composition.  Subsequently  B.  exe- 
cuted a  bill  of  sale  of  the  goods  to  C.  for  the  all^;ed  purpose  of  securing  a 
debt.  C.  knew  of  the  prior  transaction.  A.  failed  to  come  to  a  settlement 
with  his  creditors,  and  demanded  back  his  goods  from  B.  and  C,  and  brought 
an  action  against  C.  for  detaining  his  goods.  Heldy  that  A.  was  entitled 
to  the  goods  as  the  intended  illegal  transaction  was  not  carried  out,  and 
that  he  was  entitled  to  repudiate  the  transfer.  —  Taylor  v.  Bowers,  1  Q.  B.  D. 
291. 

Freight.  —  See  Insurance,  2. 

General  Average.  —  See  Lien,  2. 

Gift.  —  See  Detinue. 

Highway.  —  See  Way, 

Husband  and  Wife. 
Action  for  assault  on  the  plaintiff  by  the  defendant.  The  plaintiff  was 
divorced  from  the  defendant;  but  the  assault  was  committed  while  they  were 
husband  and  wife.  Held,  that  the  action  could  not  be  maintained,  because 
when  the  parties  were  husband  and  wife  they  were  one  person,  and  the  dif- 
ficulty was  not  merely  one  of  procedure  removed  by  the  divorce.  —  Phillips  v. 
Bamet,  1  Q.  B.  D.  436. 
See  Settlement,  4. 

Implied  Covenant.  —  See  Covenant. 

Infant.  —  See  Settlement,  6. 

Injunction.  —  See  Trade-Mark. 

Inscription.  —  See  Church  of  England,  1. 

Inspection  of  Documents.  —  See  Documents,  Inspection  of. 

Insurance. 
1.  A  vessel  was  insured  trom  **  P.  to  N.,  and  for  fifteen  days  whilst  there 
after  arrival. '*  The  vessel  arrived  at  N.,  discharged  her  cargo,  and  then 
moved  to  a  different  part  of  the  harbor  to  complete  her  loading,  and  while 
there  was  damaged  by  a  storm.  The  stamp  on  the  policy  was  sufficient  to 
cover  both  a  voyage  and  a  time  policy.  Held,  that  tiie  policy  was  a  voyage 
policy,  with  a  time  policy  of  fifteen  days  ingrafted  upon  it;  and  that  the  in- 
surers were  liable.  —  Gambles  v.  Ocean  Marine  Insurance  Co, ,  1  Ex.  D.  141 ; 
8.  c.  1  Ex.  D.  8;  10  Am.  Law  Rev.  468. 
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2.  A  yessel  was  chartered  to  D.  by  a  charterparty  providing  that  freight 
should  be  paid  on  unloading  and  right  deliyery  of  cargo  at  the  rate  of  42$*  per 
ton  on  the  quantity  delivered,  and  providing  further  that  said  freight  was  to 
be  paid  one-half  cash  on  signing  bills  of  lading,  less  four  months'  interest  at 
bank  rate,  remainder  on  right  delivery  of  the  cargo.  The  owner  insured  his 
freight,  and  D.  insured  the  cargo  at  its  value  increased  by  prepayment  of 
freight.  The  vessel  was  wrecked,  and  half  the  cargo  delivered.  The  owner 
claimed  from  his  insurers  the  unpaid  half  of  his  freight.  The  insurers  con- 
tended that  D.  was  only  bound  to  pay  one-half  the  freight  remaining  unpaid, 
and  that  they  therefore  were  only  liable  to  that  amount,  being  one-quarter  of 
the  whole  frei^t.  Held,  that  tJie  insurers  were  liable  for  the  whole  unpaid 
freight.  — Allison  v.  Bristol  Marine  Insurance  Co.,  1  App.  Cas.  209;  s.  c.  L.  R. 
9  C.  P.  (Ex.  Ch.)  559;  9  Am.  Law  Rev.  291. 

See  Detinue. 

Interest.  —  See  Tenant  for  Life. 

Jurisdiction. 
A  man  and  woman  were  married  in  the  Island  of  Jersey;  and  nine  years 
afterward  the  husband  deserted  his  wife  and  went  to  the  United  States,  where 
he  committed  adultery.  After  the  desertion  the  wife  resided  in  England. 
Held,  that  the  courts  in  England  had  no  jurisdiction  over  the  husband  in  a 
suit  for  dissolution  of  marriage  broi^ht  by  the  wife.  — Le  Sueur  v.  Le  Sueur, 

1  P.  D.  139. 

See  Bux  in  Equity. 

Lease. 

1.  The  defendant  leased  certain  premises  to  A.  and  B.,  subject  to  a  pro- 
viso that  (inter  alia}  if  the  tenants  or  either  of  them  should  become  bankrupt 
or  assign  over  the  demised  premises,  or  should  not  fulfil  their  covenants,  the 
defendant  might  re-enter.  A.  and  B.  covenanted  to  keep  the  premises  in 
repair.  The  defendant  also  covenanted  that  he  would,  at  the  expiration  of 
said  lease,  in  case  said  covenants  on  the  tenants'  part  should  have  been  duly 
performed,  grant  to  said  tenants,  their  executors  and  administrators,  a  fresh 
lease  of  the  premises,  provided  said  tenants  or  either  of  them  gave  him  notice 
of  the  desire  to  take  such  fresh  lease.  A.  assigned  his  interest  in  said  lease, 
and  became  bankrupt.  At  the  termination  of  said  lease,  B.  notified  the  defend- 
ant of  his  desire  for  a  fresh  lease.  The  premises  then  required  repairs  to  the 
extent  of  £13  10s.  The  defendant  refused  to  grant  a  fresh  lease.  Held,  that 
B.  was  not  ^ititled  to  a  fresh  lease,  because  the  defendant's  covenant  was  to 
grant  a  lease  to  both  A.  and  B.,  and  not  to  B.  only,  and  because,  by  failure 
to  repair,  a  condition  precedent  had  been  broken.  —  Finch  v.  Underwood, 

2  Ch.  D.  310. 

2.  The  owner  of  mineral  under  land  upon  which  ran  a  railway  leased  the 
minerals  to  H.  The  company  paid  H.  a  certain  sum  in  consideration  of  his 
not  working  the  minerals.  H.  failed  to  pay  rent,  and  surrendered  his  lease 
to  said  owner,  who  then  sold  the  minerals  to  the  defendant.  The  railway  com- 
pany filed  a  bill  to  restrain  the  defendant  from  working  the  minerals  to  their  in- 
jury, and  offered  to  pay  tiie  defendant  the  value  of  the  minerals  less  the  amount 

VOL.  XI.  7 
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paid  to  H.  The  company  had  a  statute  right  to  take  land,  &c.,  on  making 
compensation.  It  seems  that  the  company  had  a  ri^t  to  have  the  minerals 
nnworked  for  fifteen  years  without  making  further  compensation,  as  said 
lease  was  terminated  by  surrender  and  not  by  entry  for  breach  of  condition. 
Otherwise  if  there  had  been  a  forfeiture  by  entiy.  —  Great  Western  Railway  Co. 
V.  Smith,  2  Ch.  D.  285. 
See  Covenant. 

Legacy. 

1.  A  testatrix,  after  devising  certain  property,  bequeathed  to  the  plaintiffs 
**  all  my  furniture,  plate,  linen,  and  other  effects  that  may  be  in  my  possession 
at  the  time  of  my  death. "  At  the  time  of  her  death  the  testatrix  was  entitled, 
in  addition  to  her  freehold  property,  to  furniture,  plate,  linen,  wearing  ap- 
parel, jewellery,  sums  in  cash,  and  £130  in  the  savings  bank.  Held,  that, 
all  said  personal  property  passed  by  the  bequest.  —  Hodgson  v.  Jex,  2  Ch.  D. 
122. 

2.  A  testator  gave  each  of  his  younger  sons  £1,000  each,  "  which  I  charge 
on  my  estate  at  A.  hereinafter  devised  [to  his  eldest  son] ;  but  I  direct  that  the 
same  shall  not  be  raiseable  or  paid  to  them  respectively  until  my  eldest  son 
shall  come  into  actual  possession  of  the  M.  estate."  The  M.  estate  was  set- 
tled upon  F.  for  life,  remainder  to  said  eldest  son  for  life,  remainder  to  his 
issue  in  tail  male.  The  eldest  son  died  before  F.,  and  never  came  into  actual 
possession  of  the  M.  estate.  Held,  that  the  legacies  failed,  and  fell  into  tiie 
residuary  estate.  —  Taylor  v.  Lambert,  2  Ch.  D.  177. 

8.  A  testator  gave  his  sons  H.  and  J.  £16,000  upon  trust  to  pay  the  inter- 
est of  £8,000,  part  thereof,  to  his  daughter  Ann  for  life,  remainder  to  her 
children;  and  to  pay  the  interest  of  the  remaining  £8,000  to  his  daughter 
Sarah  for  life,  <^  in  the  same  manner  in  every  respect,  and  subject  to  the  same 
control,"  as  he  had  before  directed  as  to  his  daughter  Ann.  He  then  gave 
£6,000  in  trust  for  his  son  Samuel  for  life,  remainder  to  his  children,  and 
empowered  his  trustees  to  apply  the  interest  of  all  said  sums  for  the  mainte- 
nance and  education  of  the  children  of  said  daughters  and  son.  Sarah  died 
leaving  children.  Held,  that  by  implication  Sarah's  children  were  entitled  to 
&S,000. --Stoeeting  v.  Prideaux,  2  Ch.  D.  418. 

See  CT-PRis;  Devise;  Election;  Marriage,  Kestraint  of. 

Lex  Fori. 
A  pier  at  Marbella  in  Spain,  belonging  to  an  English  company,  was  in- 
jured by  an  English  steamship.  By  the  law  of  Spain  in  such  cases  the 
master  and  mariners  of  the  ship,  and  not  the  ship  or  her  owners,  are  liablo 
in  damages.  The  company  instituted  a  cause  of  damage  in  England  against 
the  steamship.  Held,  that thelaw of  S^ain,  and  not  that  of  England,  gov- 
erned the  case.  --  The  M.  Moxham,  1  P.  D.  107;  8.  c.  1  P.  D.  48;  10  Am.  Law 
Rev.  704. 

Lex  Loci.  —  See  Lex  Fori. 

Lien. 
1.  W.  was  in  the  habit  of  sending  goods  to  P.'s  warehouse,  where  they 
were  packed  for  shipment.    W.  became  bankrupt  while  goods  belonging  to 
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him  were  at  the  warehouse  of  P.,  wko  claimed  a  lien  upon  them,  not  only  for 
the  charges  for  packing  them,  but  for  packing  other  goods  of  W.,  whidi  P. 
had  previously  packed.  Held,  that  P.  had  such  a  general  lien.  —  In  re  Witt, 
Ex  parte  Shubrook,  2  Ch.  D.  489. 

2.  The  master  of  a  vessel  which  had  gone  ashore  with  the  cargo  on  board 
put  the  plaintiff  on  board  as  his  agent  to  do  what  was  for  the  benefit  of  all 
concerned.  The  plaintiff  did  work  and  expended  money  in  discharging  the 
cargo,  which  he  brought  to  a  place  of  safety,  and  took  possession  of.  The  ves- 
sel remained,  and  was  sold  as  a  wreck.  The  defendant,  the  holder  of  the  bill 
of  lading  of  the  cargo,  by  S.  his  agent  demanded  the  cargo,  and  S.  verbally 
promised  that  the  plaintiff  should  be  paid  his  said  expenses  and  his  charges 
for  said  work;  and  thereupon  the  plaintiff  delivered  the  cargo  to  S.  S.  had 
no  special  authority  to  make  said  promise.  Held,  (1)  that  the  plaintiff  had 
a  lien  for  his  said  expenses  and  charges,  which  were  in  the  nature  of  general 
average  or  salvage  charges;  and  (2)  that  S.  had  implied  authority  to  give  secu- 
rity for  any  charges  for  which  there  was  a  lien  on  said  cargo,  and  that  the 
plaintiff's  giving  up  his  lien  was  a  good  oonsideratbn  of  the  promise  made 
by  S.     Hingstan  v.  Wendt,  1  Q.  B.  D.  367. 

See  CoMPAirr,  2;  Settlement,  8. 

Lunatic. 
The  committee  of  a  lunatic  tenant  in  tail  of  an  estate  subject  to  a  charge 
for  portions  petitioned  for  leave  to  execute  a  disentailing  deed  for  the  purpose 
of  raising  the  charge  by  a  mortgage.  The  court  refused  to  allow  the  entail  to 
be  barred  further  than  was  necessary,  and  ordered  a  mortgage  for  a  term  of 
years  without  power  of  sale.  — In  re  Pares,  2  Ch.  D.  61. 

Masriaob.  —  See  Presumption. 

Marriage,  Restraint  of. 
A  testator  devised  all  his  real  estate  to  three  women  during  their  lifetime, 
and  proceeded  as  follows:  **  And  when  any  or  some  of  the  before-mentioned 
parties  luuned,  M.  my  sister,  £.  her  daughter,  or  S.  the  daughter  of  the  said 
D.  J.,  shall  depart  tMs  life,  I  give,  devise,  and  bequeath  her  or  their  shares 
to  be  possessed  and  enjoyed  by  my  sister  J.,  together  with  her  daughter  Mary, 
during  their  lifetime;  provided  the  said  Mary,  daughter  of  my  sister,  shall 
remain  in  her  present  state  of  single  woman;  otherwise,  if  she  shall  alter  her 
present  state  of  single  woman,  and  bind  herself  in  wedlock,  she  is  liable  to 
lose  her  share  of  the  said  property  immediately,  and  her  share  to  be  possessed 
and  enjoyed  by  the  other  mentioned  parties,  share  and  share  alike.  Mary 
married.  Held,  that  Mary's  estate  ceased  upon  her  marriage.  It  seems  that 
the  rule  that  conditions  in  restraint  of  marriage  are  invalid  does  not  extend 
to  devises  of  land.  The  court  considered  that  the  testator's  object  was  only 
to  {Kovide  for  her  while  unmarried,  and  not  to  restrain  her  marriage.  —  Jones 
T.  Jones,  1  Q.  B.  D.  279. 

Marriage  Settlement.  —  See  Settlement. 

Marshalling  Assets.  —  See  Company,  4. 

Master  and  Servant.  —  See  Negligence,  5. 
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Mbrchaitt  Shippiko  Act. 
The  owner  of  a  vessel  who  chartered  it  to  another  person  and  parted  with 
all  control  of  it  for  a  certain  period  was  held  not  be  the  owaeat  of  the  vessel 
within  sect.  169  of  the  Merchant  Shipping  Act,  1854.  —  MeUdereid  v.  West, 
1  Q.  B.  D.  428. 

Mikes.  —  See  Lease,  2. 

Minority.  —  See  Settlement,  6. 

MoBTOAOi.  —  See  Company,  8;  Lunatic;  Solicitor  and  Client; 

Trespass. 

Negligence. 

1.  The  plaintiff  sent  a  heifer  to  the  P.  station  on  the  defendants'  railway. 
On  the  arrival  of  the  car  containing  the  heifer,  it  had  to  be  shunted  on  to  a 
siding ;  and  as  there  were  only  one  or  two  porters  to  shunt  the  car,  the  plaintiff 
assisted  in  the  shunting.  TVliile  so  doing,  the  plaintiff  was  injured  by  a  train 
through  the  negligence  of  the  defendants'  servants.  Held,  that  the  defend- 
ants were  liable,  as  the  plaintiff  assisted  in  the  shunting  with  consent  of  the 
defendants,  and  was  not  a  mere  volunteer.  — Wright  v.  London  (f  North  Western 
RaUway  Co,,  1  Q.  B.  D.  252;  s.  c.  L.  R.  10  Q.  B.  298;  10  Am.  Law  Rev.  296. 

2.  A.  and  B.  owned  adjacent  houses,  and  A.  was  entitled  to  the  support  of 
B.'s  soil  for  his  house.  B.  employed  R.  to  pull  down  and  rebuild  his  house 
by  a  contract,  under  which  R.  agreed  to  take  upon  himself  the  risk  and  respon- 
sibility of  shoring  and  supporting,  so  far  as  might  be  necessary,  the  adjoining 
buildings  affected  by  the  alteration  during  the  progress  of  the  works,  and  to 
make  good  any  damage  which  might  be  sustained  by  said  buildings  during  the 
progress  or  in  consequence  of  the  said  works,  and  to  satisfy  any  claims  for 
compensation  arising  therefrom.  A.'s  house  was  injured  by  said  works  in 
consequence  of  R.'s  not  properly  underpinning  A.'s  walls.  Held,  that  B.  was 
liable  for  said  injuries.  —  Bower  v.  Peate,  1  Q.  B.  D.  821. 

3.  The  tenant  of  a  house,  knowing  that  a  lamp  suspended  from  an  iron 
bracket  in  front  of  the  house  was  of  some  age,  employed  an  epqperienced  gas- 
fitter  to  examine  it  and  put  it  in  thorough  repair.  Subsequently  a  servant 
raised  a  ladder  against  the  bracket,  which  he  mounted  for  the  purpose  of  clean- 
ing the  lamp.  The  ladder  slipped,  and  the  servant  caught  hold  of  the  bracket, 
and  thereby  shook  the  lamp,  which  fell  upon  the  plaintiff.  On  examination  it 
appeared  that  the  breakage  of  the  lamp  fastenings  was  caused  by  their  general 
decay.  The  plaintiff  brought  an  action  against  the  tenant.  Held,  that  the 
tenant  was  liable  for  the  plaintiff's  injuries.  That  the  tenant  had  employed 
an  independent  contractor  to  repair  the  lamp  was  no  excuse  for  his  failure  to 
perform  his  duty  to  keep  the  lamp  in  repair.  —  Tarry  v.  Ashton,  1  Q.  B.  D. 
814. 

4.  The  defendant  railway  was  obliged  by  statute  to  carry  all  carriages, 
&c. ,  upon  its  lines,  upon  payment  of  certain  tolls ;  and  in  fact  received  between 
twenty  thousand  and  thirty  thousand  foreign  trucks  weekly.  One  G.  hired  trucks 
from  a  wagon  company  which  was  to  keep  the  trucks  in  repair.  One  of  these 
trucks  arrived  at  Peterboroii^  on  the  defendant's  line,  and  was  there  exam- 
ined by  a  person  in  l^e  defendant's  employ,  and  found  U>  have  a  spring  broken 
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and  a  part  of  the  wood-work  cracked.  The  wagon  company  put  in  a  new 
spring  without  examining  the  truck,  but  did  not  repair  the  crack  in  the  wood. 
The  truck  was  then  carried  forward,  and  broke  down  owi^g  to  an  old  crack  in 
the  axle  which  had  not  been  discovered,  and  the  plaintiff  was  injured.  The 
jury  found  that  the  defect  in  the  axle  would  ham  been  discoverable  upon  fit 
and  careful  examination ;  that  it  was  not  the  duty  of  the  defendant  to  examine 
the  axle  by  scraping  off  the  dirt,  and  so  minutely  examining  it  that  the  crack 
would  have  been  seen;  and  that  it  was  the  defendant's  duty  to  require  from 
the  wagon  company  some  distinct  assurance  that  the  truck  had  been  thor- 
oughly examined  and  repaired.  Verdict  for  defendant,  with  liberty  to  the 
plaintiff  to  move  for  a  verdict  for  an  agreed  sum.  Heldj  that  the  defendant 
was  entitled  to  a  verdict.  ^—  Richardson  v.  Great  Eastern  Railway  Co. ,  1  C.  P.  D. 
342;  8.  c.  L.  R.  10  C.  P.  486;  10  Am.  Law  Rev.  296. 

5.  Certain  gates  belonging  to  the  defendants'  gas-works  were  safe  when 
open,  but  when  half  open  were  liable  to  fall.  The  plaintiff,  a  servant  in  the 
defendants'  employ,  passed  throu^  the  open  gates;  but  returning  not  long 
after,  the  gates  were  partly  open,  and  in  passing  through  tiiem  the  plaintiff 
was  injured.  There  was  no  evidence  to  show  that  any  one  had  touched  the 
gates  in  the  mean  time.  Before  the  accident,  the  defendants'  manager  had 
notice  of  the  unsafe  condition  of  the  gates,  and  he  had  promised  to  attend  to  the 
matter;  and  orders  had  been  given  to  make  a  bar  which  would  prevent  the 
gates  falling,  but  these  orders  had  not  been  carried  out.  Held,  that  the  de- 
fendants were  not  liable,  as  the  plaintiff  had  not  shown  that  the  defendants 
undertook  personally  to  superintend  the  works,  or  that  the  persons  em- 
ployed by  the  defendants  were  not  proper  and  competent  persons,  or  that  the 
defendants  had  failed  to  furnish  the  persons  employed  with  adequate  materials 
and  suitable  resources  for  carrying  on  said  works.  — Allen  v.  Neio  Gas  Com- 
pany, 1  Ex.  D.  251. 

See  Cabrier;  Collision. 

NoTiGB.  —  See  Daxaobs,  1. 

Nuisance. 
A  chemical  company,  which  had  the  right  to  drain  from  their  premises 
through  two  separate  drains  into  a  sewer,  discharged  through  one  drain  liquid 
impr^nated  with  muriatic  acid,  and  through  the  other  liquid  impregnated 
with  sulphur;  and  the  two  liquids  combined  in  the  sewer  and  gave  off  sulphu- 
retted hydrogen,  which  escaped  into  a  street,  and  was  injurious  to  the  public 
health.  Held,  that  the  escape  of  the  sulphuretted  hydrogen  was  a  nuisance, 
arising  from  the  act  of  the  company,  within  18  &  19  Vict.  c.  121.  —  St.  Helenas 
Ckemieal  Co.  v.  Corporation  of  St.  Helen's,  1  Ex.  D.  196. 

Offer.  —  See  Ybnik>r  and  Purchaser,  1. 
Packer's  Lien.  —  See  Lien,  1. 

Partnership. 
A.  borrowed  £250  of  B.  in  1869,  and  signed  the  following  agreement:  *<  In 
consideration  of  the  sum  of  £250  this  day  paid  to  me,  I  hereby  undertake  to 
execute  a  deed  of  copartnership  to  you  for  one-eighth  share  in  the  profits  of  the 
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O.  Music  Hall,  to  be  drawn  up  under  the  Limited  Partnership  Act."  Sub- 
sequently A.  wrote  to  B.  offering  to  repay  the  money  on  Sept.  1,  1872,  and 
that  proportion  of  .the  profits,  if  any,  to  which  B.  was  entitled  under  said 
agreement.  A.  made  a  tender  in  accordance  with  said  letter,  which  B. 
refused;  and  B.  filed  a  bill  against  A.,  claiming  to  be  a  partner,  and  praying 
specific  performance  of  said  agreement  and  for  an  account.  A.  answered  on 
Feb.  21,  1873,  claiming  that  said  money  was  advanced  as  a  loan,  and  that  in 
any  event  there  was  only  a  partnership  at  will,  which  was  terminated  by  said 
letter.  Held^  that  said  agreement  constituted  A.  and  B.  partners  at  will,  and 
that  the  partnership  was  not  terminated  by  A.'s  letter,  but  was  terminated  by 
his  answer  to  B.'s  bill;  and  that  B.  was  entitled  to  one-eighth  share  in  the 
profits  up  to  Feb.  21, 1873,  and  one-eighth  of  the  value  of  the  music  hall  at 
that  date;  and  accounts  were  ordered.  —  Syers  v.  Syers^  1  App.  Cas.  174. 

Pabty-Wall.  —  See  Covenant. 

Patent. 

The  defendant,  under  contract  with  officers  of  the  British  government,  fur- 
nished rifies  according  to  a  certain  patent,  at  a  certain  price,  the  government 
supplying  the  stock  and  tube  for  the  barrel  of  each  piece.  It  was  held  that 
the  contract  was  for  the  manufacture  of  the  rifies;  and  that  although  the 
rifies  were  made  by  an  independent  contractor,  the  user  of  the  patent  method 
of  manufacture  was  a  user  by  the  government,  and  that  the  defendant  was 
not  liable  for  infringement  of  patent. — Dixon  v.  London  Small  Arms  Co.y 
1 Q.  B.  D.  384. 

Pleading. 

A  defendant  demurred  to  a  bill  in  equity  for  specific  performance  of  a  con- 
tract, showing  for  cause  of  demurrer  that  there  was  no  memorandum  signed  by 
him  within  the  Statute  of  Frauds.  The  demurrer  was  overruled,  the  bill 
amended,  and  the  case  heard.  The  defendant  did  not  by  answer  plead  the 
Statute  of  Frauds.  Specific  performance  was  ordered,  and  the  defendant 
appealed.  Held,  that  the  defendant  might  take  said  objection  on  appeal, 
although  not  set  forth  in  his  answer.  — Johnasson  v.  Bonhote,  2  Ch.  D.  298. 

See  Fbauds,  Statute  of. 

Possession,  Reduction  to.  —  See  Settlement,  2. 

Prescription. 
The  plaintiff  and  defendant  held  adjoining  lands  fronting  on  a  creek  com- 
municating with  the  sea.  To  prevent  the  water  at  high  tides  from  overfiowing 
their  lands,  the  proprietors  of  said  lands  and  of  other  adjoining  lands  had  main- 
tained sea-waUs  time  out  of  mind.  Such  walls  gradually  subsided,  and  it  was 
necessary  from  time  to  time  to  raise  them  by  placing  fresh  materials  on  the  top. 
The  defendant  neglected  to  keep  his  wall  at  the  proper  level;  and  in  conse- 
quence the  water  came  over  his  wall,  and  flowed  over  his  land  on  to  the  plain- 
tiff's land.  Held,  that  the  evidence  did  not  establish  a  prescriptive  right  in 
the  plaintiff  to  have  the  wall  on  the  defendant's  land  maintained  at  a  height 
sufficient  to  keep  the  water  from  the  plaintiff's  land,  and  that  the  defendant 
was  under  no  liability  at  common  law  to  maintain  such  a  wall.  —  Hudson  v. 
Tabor,  1  Q.  B.  D.  225. 
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Prbsumption. 

A  marriage  took  place  in  a  chamber  some  yards  from  a  church  while  the 
church  was  imder  repair.  Divine  services  had  several  times  been  performed  in 
the  chamber.  The  man  married  i^ain;  and  in  a  prosecution  for  bigamy  it 
was  held  that  it  must  be  presumed  that  the  building  in  which  was  the  chamber 
was  licensed,  in  accordance  with  the  maxim,  Omnia  presumuntur  rite  esse  acta ; 
and  that  the  presumption  was  stronger,  as  the  clergyman  who  celebrated  the 
marriage  might  by  statute  have  been  indicted  for  felony  if  he  knowingly  did 
80  in  an  unlicensed  place.  —  Queen  v.  Cresswell,  1  Q.  B.  D.  446. 

Frikoipal  and  Agent.  —  See  Bills  and  Notes;  Lien,  2;  Negli- 
gence, 2. 
Probate.  —  See  Will,  1. 
Profits.  —  See  Damages,  1. 
Property.  —  See  Sale. 

Railway. 

The  plaintiff  took  a  ticket  at  the  defendants'  station  for  S.  via  Leeds  and 
Tork.  The  ticket  had  indorsed  upon  it  the  words,  **  Issued  by  the  (defend- 
ant) company,  subject  to  the  company's  regulations,  and  to  the  conditions  of 
tiie  time-tables  of  the  respective  companies  over  whose  lines  this  ticket  is  avail- 
able." The  conditions  referred  to  were  the  following:  "  The  published  time- 
bills  of  thb  company  are  only  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  obtain  their  tickets  for  any  journey  from  the  various  stations ;  it 
being  understood  that  the  trains  shall  not  depart  before  the  appointed  time. 
Every  attention  will  be  paid  to  insure  punctuality  as  far  as  it  is  practicable: 
but  the  directors  give  notice  that  they  do  not  imdertake  that  the  trains  shall 
start  and  arrive  at  the  time  specified  in  the  bills;  nor  will  they  be  accountable 
for  any  loss,  inconvenience,  or  injury  which  may  arise  from  delays  or  detention. 
The  granting  of  tickets  to  passengers  to  places  off  the  company's  line  is  an  ar- 
rangement made  for  the  convenience  of  the  public ;  but  the  company  do  not 
hold  themselves  responsible  for  any  delay,  detention,  or  other  loss  or  injury 
whatsoever  arising  off  their  lines,  or  from  the  acts  or  defaults  of  other  parties, 
nor  for  the  correctness  of  the  times  over  the  lines  of  other  companies,  nor  for 
the  arrival  of  this  company's  own  trains  in  time  for  the  nominally  correspond- 
ing train  of  any  other  company  or  party."  The  train  carrying  the  plaintiff 
arrived  at  Leeds  at, 5.27  p.m.,  being  27  minutes  late,  so  that  he  lost  the 
usually  connecting  train  which  left  at  5.20  p.m.  He  therefore  proceeded  to 
York  by  the  next  train,  which  left  Leeds  at  5.55  p.m.,  and  arrived  at  York 
at  7  P.M.,  where  it  stopped.  The  next  train  for  S.  did  not  leave  York  until 
8  P.M.,  to  arrive  at  S.  at  10  p.m.;  and  the  plaintiff  therefore  took  a  special 
train,  and  arrived  at  S.  between  8.30  and  9  p.m.  If  the  plaintiff's  train  had 
made  its  connection  properly  at  Leeds,  the  plaintiff  would  have  arrived  at  S. 
in  the  ordinary  course  at  7.30  p.m.  The  plaintiff  had  no  business  necessitat- 
ing his  arrival  at  S.  at  any  particular  time.  The  plaintiff  brought  this  action 
to  recover  the  cost  of  the  special  train.  Held,  that  the  defendants  were  not 
liable.  —  See  the  various  reasons  of  the  judges  of  the  Court  of  Appeals  in  sup- 
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port  of  their  opinions.  — Le  Blanche  v.  London  jr  North  Western  Railway  Co.f 
1  C.  P.  D.  286. 

See  Lease,  2;  Negligence,  1,  4. 

Release.  —  See  Compakt,  5. 

Remainder-man.  —  See  Tenant  for  Life. 

Restraint  of  Marriage.  —  See  Marriage,  Restraint  of. 

Reversionary  Interest.  —  See  Settlement,  5. 

Sale. 

1.  C.  agreed  to  sell  H.  200  tons  potatoes  grown  on  C.'s  land  at  W.^  to  be 
delivered  during  September  and  October,  and  paid  for  as  taken  away.  C. 
sowed  land  sufficient  in  an  ordinary  season  to  produce  a  much  larger  quan- 
tity than  200  tons;  but  a  disease  which  C.  could  not  have  prevented  attacked 
the  crop  and  caused  it  to  faU,  so  that  only  80  tons  were  delivered  to  H.  An 
action  was  brought  by  H.  against  C.  for  failure  to  deliver  the  residue  of  the 
200  tons.  Held,  that  the  contract  to  deliver  the  potatoes  of  a  particular  kind 
and  grown  on  a  specific  place  was  excused  by  the  failure  of  the  crop  without 
C.'s  UvAif,  ^  Howell  v.  Coupland,  1  Q.  B.  D.  258;  s.  c.  Law  Rep.  9  Q.  B.  462; 
9  Am.  Law  Rev.  286. 

2.  One  A.  Blenkam  took  premises  at  37  W.  Street,  and  ordered  goods  of 
the  plaintiffs,  signing  his  orders  so  as  to  look  like  A.  Blenkiron  &  Co.,  which 
was  the  name  of  a  well-known  firm  at  123  in  said  street.  The  goods  were 
supplied,  and  Blenkam  sold  them  to  the  defendant,  who  sold  them  to  others. 
The  plaintiffs  brought  trover.  Held,  that  as  the  plaintiffs  intended  to  contract 
with  the  person  carrying  on  business  at  37  W.  Street,  although  they  mistakenly 
supposed  him  to  be  of  the  firm  of  Blenkiron  &  Co.^  the  property  in  said  goods 
passed  to  Blenkam,  and  could  not  be  divested  from  the  defendant,  who  had 
acquired  the  goods  honajide,  — Lindsay  v.  Cundy,  1  Q.  B.  D.  348. 

3.  The  defendant  contracted  to  purchase  of  the  plaintiff  4,500  quarters  oats: 
**  Shipment  by  steamer  or  steamers  during  February  next.  Should  ice  at 
loading  port  prevent  shipment  within  stipulated  time,  shipment  to  be  made 
immediately  after  reopening  of  the  navigation.''  The  plaintiff  shipped  1,139 
quarters  which  arrived  in  time,  but  were  not  accepted  by  the  defendant,  and 
the  remainder  by  another  vessel  which  did  not  arrive  in  time.  Held,  that  the 
defendant  was  bound  to  accept  said  oats  which  arrived  in  time.  —  Brandt  v. 
Lawrence,  1  Q.  B.  D.  344. 

See  Contract,  1;  Distress;  Fraudulent  Transfer;  Vendor  and 
Purchaser,  1,  3. 

Salyaoe. 

Towage  services  may  be  described  as  the  employment  of  one  vessel  to  ex- 
pedite the  voyage  of  another,  when  nothing  more  is  required  than  the  accele- 
rating her  progress.  ...  If  the  vessel  was  in  a  state  of  danger  at  that  time, 
and  he  (the  captain  of  vessel  rendering  the  services)  had  towed  her,  he  would 
be  entitled  to  be  considered  as  a  salvor.  ...  It  is  not  necessary  that  the  dis- 
tress should  be  actual  or  immediate,  or  that  the  danger  should  be  imminent 
and  absolute.  Sir  Robert  Phillimore  (adopting  the  language  of  Dr.  Lushing- 
ton)  in  The  Strathnaver,  1  App.  Cas.  58. 

See  Lien,  2. 


Digitized  by  VjOOQIC 


IHQBST  OF  THE  SNGLISH   LAW  REPOBTS.  106 

Ska- Wall.  —  See  PBBSCBiPTioir. 

SEAWORTHIKB86.  —  See   ShIP. 

Security.  —  See  Bond. 

Settlement. 

1.  Ante-nuptial  articles  were  signed,  providing  that  the  wife's  personal 
property  should,  after  tiie  marriage,  be  transferred  to  trustees  upon  trust  for 
the  husband  and  wife  during  their  lives;  **  the  trusts  of  the  capital  being  for 
and  amongst  the  children  according  to  the  appointnjient  of  said  husband  and 
wife  or  the  survivor  of  them,  and  in  default  of  appointment,  to  the  children 
equaUy;  in  the  event  of  there  being  no  children,  and  of  the  husband  being  the 
survivor,  the  trust  property  to  be  at  his  absolute  disposal.'' .  After  ihe  mar- 
riage, a  settlement  was  executed;  but  it  contained  no  provision  for  the  event 
of  there  being  no  child  and  the  husband  dying  before  the  wife.  The  prop- 
erty was  transferred  to  trustees;  and  the  husband  received  the  income  for 
several  years,  and  died  with  part  of  the  income  in  arrear.  There  was  one 
child  of  the  marriage,  who  died  an  infant  in  the  lifetime  of  both  parents. 
The  representative  of  the  husband  claimed  the  arrears  of  income,  and  the 
capital  subject  to  the  wife's  estate.  Held,  that  the  capital  and  arrears  of  in- 
come belonged  to  the  wife.  The  settlement  was  not  in  accordance  with  the 
ante-nuptial  agreement,  which  would  have  been  carried  into  effect  by  giving 
shares  to  the  sons  of  the  marriage  contingent  upon  their  attaining  twenty-one, 
and  to  the  daughters  contingent  on  attaining  twenty-one  or  marrying;  or  by 
contingent  limitations  over  of  the  shares  of  sons  dying  under  twenty-one,  and 
of  daughters  attaining  that  age  or  manying;  in  either  of  which  cases,  ihe  hus- 
band would  not  have  taken  as  representative  of  a  child  dying  an  infant  and 
unmarried.  —  Cogan'v.  Duffield,  2  Ch.  D.  44;  s.  c.  L.  R.  20  Eq.  789;  10  Am. 
Law  Rev.  476. 

2.  In  a  marriage  settlement,  L.  agreed  that  he  would,  after  the  marriage, 
transfer  certain  consols  to  trustees  in  trust  for  himself  for  life,  and  after  his 
death  for  his  intended  wife  for  life,  and  after  the  death  of  the  survivor  in 
trust  for  the  children;  and  if  no  children,  then  in  trust  for  the  survivor  of  the 
settlors  and  his  or  her  executors,  &c.  G.  assigned  by  the  settlement  certain 
bonds  to  the  same  trustees  upon  trust  to  pay  the  income  to  L.  during  the 
joint  lives  of  L.  and  G. ;  and  if  L.  should  survive  G.,  then  in  trust  after  G.'s 
death  to  transfer  the  bonds  to  such  persons  as  G.  should  by  will  appoint;  and 
in  default  of  appointment,  to  her  next  of  kin;  but  if  she  survived  L.,  then  to 
transfer  the  bonds  to  G. ,  her  executors,  &c.  L.  by  will  gave  all  his  property 
to  G.,  and  G.  by  will  gave  her  property  to  L.  for  life,  remainder  to  her  sisters. 
Both  L.  and  G.  were  lost  in  the  Liberia,  It  was  contended  that  by  the  set- 
tlement the  husband  had  reduced  the  wife's  property  into  possession ;  and  that 
there  being  no  presumption  of  survivorship,  the  trusts  of  the  settlement  were 
exhausted,  and  that  the  husband's  representative  was  entitled  to  the  whole 
property.  Held,  that  the  funds  settled  by  each  settlor  belonged  to  his  or  her 
respective  legal  representatives.  —  WoUaston  v.  Berkeley,  2  Ch.  D.  213. 

3.  Previously  to  a  marriage,  the  intended  husband  signed  a  memorandum 
agreeing  to  transfer  certain  stocks,  then  forming  part  of  the  intended  wife's 
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property,  into  the  names  of  the  wife  and  her  son  by  a  former  marriage,  in 
trust  for  the  wife;  <*  neither  party  having  power  to  dispose  of  said  stocks 
without  consent  of  both  parties  to  such  disposal."  After  the  marriage  the 
husband  got  possession  of  part  of  the  stocks,  and  disposed  of  them.  It  was 
contended  that  there  was  a  trust  for  the  wife's  separate  use,  and  that  she  had 
the  absolute  power  of  disposing  of  the  stocks.  Heldj  that  the  husband  must 
make  good  the  amount  of  stocks  disposed  of  by  him,  and  that  the  wife  and 
her  son  as  trustees  had  a  lien  upon  the  remainder  of  the  wife's  property  to 
make  good  said  amount.  — Hastie  y.  Hastie,  2  Ch.  D.  804. 

4.  By  marriage  settlement,  a  wife's  property  was  settled  as  to  one  moiety 
upon  certain  trusts  for  the  wife,  and  as  to  the  other  moiety  in  trust  for  the 
husband  and  his  heirs.  The  wife  obtained  a  decree  of  divorce  from  her  hus- 
band, and  filed  a  bill  for  a  declaration  that  she  was  entitled  to  the  whole  of 
the  settled  property,  and  that  it  might  be  conveyed  to  her.  Held,  that  the 
husband's  rights  were  not  forfeited  by  the  dissolution  of  marriage.  —  Burton 
V.  Sturgeon,  2  Ch.  D.  818. 

5.  Covenant  in  a  marriage  settlement  that  all  the  property  to  which  the 
woman  or  the  man  in  her  right  should  during  coverture  become  beneficially 
entitled  in  possession  or  reversion,  or  in  any  manner  whatever,  derivable  from 
J.,  should  be  settled  upon  certain  trusts.  Before  the  marriage,  the  woman 
was  entitled  to  the  reversion  in  a  fund  subject  to  the  life  interest  of  a  person 
who  survived  said  woman.  Held,  that  said  reversionary  interest  was  not  sub- 
ject to  said  covenant.  —  In  re  Jones's  Will,  2  Ch.  D.  862. 

6.  Upon  the  marriage  of  a  man  with  a  woman  who  wfts  a  minor,  a  settle- 
ment was  made  of  property  belonging  to  both.  The  husband  died;  and  a  suit 
was  brought  against  the  woman,  then  of  age,  in  relation  to  property  brought 
into  said  settlement  by  the  husband.  The  suit  was  settled  by  consent  of  the 
wife,  and  a  certain  part  of  the  property  paid  to  her.  Subsequently  the  woman 
married  again;  and  a  petition  was  filed  by  her  and  her  second  husband,  pray- 
ing, among  other  things,  that  certain  funds  of  the  wife  should  be  carried  over 
to  the  credit  of  an  account  entitled  *'  The  Settlement  Account,"  made  on  the 
marriage  of  said  woman  with  her  first  husband;  and  a  decree  was  made  ac- 
cordingly. Afterward  the  woman  and  her  husband  filed  a  bill  to  have  said 
settlement  set  aside;  and  they  alleged  that  they  did  not  know  or  intend  that 
said  petition  might  have  the  effect  of  confirming  said  settlement.  Held,  that 
the  settlement  had  been  confirmed  by  the  acts  of  said  woman  and  her  second 
husband.  —  WhUe  v.  Cox,  2  Ch.  D.  887. 

See  Tbust,  2. 

Shareholder.  —  See  Company. 

Ship. 
The  defendants  received  and  shipped  on  board  their  vessel  certain  heavy 
armor-plates  belonging  to  the  plaintiff.  On  the  voyage  one  of  them  broke 
loose,  owing  to  the  rolling  of  the  vessel,  and  went  through  the  side  of  the  ship, 
which  was  in  consequence  lost,  with  all  its  cargo.  At  the  trial  the  judge  in- 
structed the  jury  that  a  ship-owner  warrants  the  fitness  of  his  ship  when  she 
sails,  and  not  merely  that  he  will  honestly  and  bona  fide  endeavor  to  make  her 
fit;  and  he  left  it  to  the  jury  whether  the  vessel  at  the  time  of  her  sailing  was 
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in  a  state,  as  regards  the  stowing  and  receiving  of  said  plates,  reasonably  Hi 
to  encounter  the  ordinary  perils  that  might  be  expected  on  said  voyage;  and 
whether,  if  she  was  not  in  a  fit  state,  the  loss  was  caused  by  that  unfitness. 
Eeld,  that  a  ship-owner  warrants  as  above  stated,  although  not  a  common 
carrier;  and  that  said  directions  were  correct.  — Kopitoffv.  Wilson,  1  Q.  B.  D. 
877. 

See  Charterpabtt;  Collision;  Iksurance,  2;  Lex  Fori;  Lien,  2; 
Salvage. 

Solicitor  and  Client. 
A  solicitor  refused  to  lend  money  to  his  client  except  on  mortgage  contain- 
ing stipulations  that  he  might  charge  a  commission  upon  rents  received  by 
him  as  mortgagee  in  possession,  and  that  arrears  of  interest  should  be  deemed 
a  part  of  the  principal  debt.  Li  ordering  an  account,  the  court  disregarded 
these  stipulations.  — Eyre  v.  Hughes,  2  Ch.  D.  148. 

Special  Damage.  —  See  Damages,  1. 

Specific  Performance.  —  See  Vendor  and  Purchaser,  8. 

Statute.  —  See  Carrier;  Company,  1;  Distress;  Merchant  Shipping 

Act;  Nihsance;  Trust,  1. 

Statute  of  Frauds.  —  See  Contract,  1;  Frauds,  Statute  of; 

Pleading. 

Stock  Dividend.  —  See  Company,  6. 

Stoppage  in  Transitu.  —  See  Bills  and  Notes. 

Surety. 
Action  on  a  joint  and  several  bond  given  by  a  debtor  and  the  defendant 
and  others  for  £14,000  to  secure  a  debt  of  £7,000,  and  conditioned  to  be  void 
if  the  obligors,  or  either  of  them,  should  in  satisfaction  of  the  £7,000  pay 
£7,000,  provided  that  the  defendant  should  not  be  liable  under  the  bond  for  a 
sum  or  sums  exceeding  altogether  in  debt  or  damages  £1,300.  The  debtor  paid 
£1,000,  went  into  bankruptcy,  and  paid  9«.  2d.  in  the  pound,  leaving  more 
than  £1,800  unpaid  on  said  debt.  The  defendant  contended  that  he  was 
entitled  to  deduct  a  9«.  2d.  in  the  pound  from  the  £1,800.  Held,  that  the 
defendant  guaranteed  the  whole  £7,000,  although  only  liable  for  £1,800,  and 
was  not  entitled  to  deduct  a  ratable  proportion  of  the  dividend,  but  was  liable 
for  £1,800.  ^EllxB  v.  EmmanueL,  1  Ex.  D.  167. 

Surrender.  —  See  Lease,  2. 

Tax.  —  See  Company,  6. 

Telegraphic  Message.  —  See  Damages,  2. 

Tenant  for  Life. 
A  testator  directed  that  his  real  estate  should  be  sold,  and  the  proceeds  ap- 
plied in  aid  of  his  personal  estate;  but  more  than  a  year  elapsed  b^ore  the  sale 
took  place.  The  personal  estate  was  insufficient  to  pay  debts;  but  after  they 
were  paid,  a  surplus  of  the  proceeds  of  the  real  estate  remained.  Held,  that, 
as  between  tenant  for  life  and  remainder-man,  all  interest  that  had  accrued 
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during  the  first  year  after  the  testator's  death  and  subsequently  most  be  paid 
by  the  tenant  for  hie,  —  Marthall  v.  Crowther,  2  Ch.  D.  199. 
See  Trkspass. 

Theatrical  Enoaoement.  —  See  Contract,  2. 

Title.  —  See  Vendor  and  Purchaser,  2. 

Title  of  Honor.  —  See  Church  of  England,  1. 

Towage.  —  See  Salvage. 

Trade-Mark. 
The  defendant  W.  advertised  and  sent  out  trade  circulars  to  this  effect: 
**  W.'s  patent  Singer  Sewing  Machine.  —  W.*8  sewing  machines  are  the  only 
patented  machines  of  this  class.  W.'s  machines  have  special  improvements 
over  any  other  make,  English  or  American,  of  this  machine.  Buy  no  machine 
until  you  have  inspected  W.'s  patent  Singer,^*  The  Singer  Manufacturing 
Company,  the  plaintiffs,  had  its  trade-mark,  and  W.  had  his  own  unlike  the 
plaintiff's;  and  W.  did  not  attach  the  word  **  Singer"  to  any  part  of  his 
machine.  An  injunction  to  restrain  W.  from  advertising  as  aforesaid  was 
refused,  as  he  was  neither  using  the  plaintiff's  trade-mark,  nor  representing 
that  his  machines  were  made  by  the  plaintiff.  —  Singer  Mantrfactwring  Co.  v. 
Wilson,  2  Ch.  D.  485. 

Trespass. 
The  mortgagee  of  a  life  tenancy,  in  possession  under  an  order  of  court, 
was  Md  not  to  be  a  trespasser  upon  the  death  of  the  tenant  for  life.  —  Hich- 
man  v.  UpsaU,  2  Ch.  D.  617. 
See  Wat. 

Trover.  —  See  Sale,  2. 

Trust. 

1.  A  solicitor,  who  had  received  money  from  £.  for  investment,  executed  a 
declaration  of  trust  of  certain  personal  property  for  the  benefit  of  E. ,  but  with- 
out her  knowledge.  About  a  fortnight  later,  the  solicitor  died  insolvent. 
Whether  he  knew  of  his  insolvency  did  not  appear.  Held,  that  E.  was  en- 
titled to  the  personal  property,  as  tiie  gift  was  bona  fide  and  valid  within  18 
Eliz.  c.  5.  —MiddUton  v.  Pollock,    Ex  parte  Elliott,  2  Ch.  D.  104. 

2.  Trustees  who  held  real  estate  for  a  term  of  a  thousand  years  were  em- 
powered during  certain  lives  and  twenty-one  years  from  the  testator's  death, 
and  after  payment  of  certain  charges,  to  keep  certain  buildings  in  repair,  and 
to  erect  any  new  or  aditional  buildings,  and  generally  to  make  such  outlay  for 
the  improvement  or  amelioration  of  the  estate  as  the  trustees  should  think  fit 
or  conducive  to  the  general  benefit  of  the  estate  or  the  tenants.  The  income  was 
insufficient  to  more  than  pay  said  charges.  The  court  allowed  the  trustees  to 
repay  from  the  principal  certain  sums  expended  for  new  buildings  and  drain- 
age upon  which  the  tenants  paid  five  per  cent  interest.  —  In  re  Leslie*$  Settle^ 
ment  Trusts,  2  Ch.  D.  185. 

8.  Personal  property  was  settled  in  trust  for  the  wife  of  H.  for  Ufe, 
remainder  in  trust  for  H.  for  life,  remainder  to  the  children  ol  H.  and  his  wife; 
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and  the  trusiees  had  power  to  inyest  in  real  estate,  and  to  allow  H.  and  his 
wife  to  oocnpy  an  estate  so  purchased.  Certain  real  estate  was  devised  to  H. 
in  trost  for  sale,  and  to  hold  one-third  of  the  proceeds  upon  the  above-men- 
tioned  tnists.  This  real  estate  was  put  up  for  sale;  and  H.  requested  the 
trustees  of  the  personal  estate  to  purchase  a  portion  of  it  upon  which  H.  and 
bis  wife  desired  to  reside.  The  trustees  consented,  and  left  the  purchase  in 
the  hands  of  H.  H.  then  requested  B.  to  act  as  agent  of  the  trustees  in  pur- 
chasing; and  H.  subsequently  went  to  C,  and  requested  him  to  fix  the  reserve 
price  of  said  portion  of  the  land.  C.  fixed  the  reserve  price  at  £6,000.  H. 
then  requested  B.  to  bid  up  to  £8,000  for  the  land,  and  at  the  sale  B.  bought 
the  land  for  £7,280.  As  the  trustees  had  not  enough  money,  a  part  of  the 
purchase-money  was  supplied  by  H.,  who  acted  with  good  faith  throughout  the 
transaction.  Certain  cestuis  que  trust  of  the  land  brought  a  bill  alleging  that 
to  tiie  extent  of  the  moneys  supplied  by  him  H.  was  a  purchaser  from  himself 
of  tiie  trust-property,  and  praying  for  a  resale  at  a  price  not  less  than  said  pur- 
chase price,  the  surplus,  if  any,  to  be  invested  for  the  purposes  of  the  trust; 
but  if  no  surplus,  then  the  trustees  to  be  held  to  said  purchase.  Held,  that 
said  purchase  was  proper,  and  that  the  money  contributed  by  H.  must  be  held 
to  have  been  added  by  him  to  the  trust-funds  held  by  said  trustees.  —  Hickley 
V.  HicJdey,  2  Ch.  D.  190. 

See  CoMPAKT,  1;  Settlement,  3;  Vei^or  and  PtmcHASBR,  2,  3. 

Ybndor  and  Purchaser. 

1.  The  defendant,  on  June  10,  signed  a  memorandum,  whereby  he  agreed 
to  sell  a  piece  of  land  to  the  plaintiff  for  a  certain  sum.  **  P.  S.  —  This  offer  to 
be  left  over  until  June  12. "  The  postscript  was  signed  by  the  defendant.  On 
June  11  the  defendant  sold  the  land  to  a  third  party ;  and  i^Eter  this  the  plaintiff, 
who  knew  of  the  sale,  offered  to  take  the  land  according  to  said  agreement. 
Held,  that  the  defendant  had  made  only  an  offer  to  the  plaintiff,  and  might  at 
any  time  withdraw  it  verbally,  or  by  a  sale  brought  to  the  knowledge  of  the 
plaintiff.  ~  Dickinson  v.  Dodds,  2  Ch.  D.  463. 

2.  A.  agreed  to  purchase  and  £.  agreed  to  sell  certain  real  estate  called 
Bury;  but  before  any  conveyance  was  executed,  £.  died.  By  his  will  £. 
devised  all  his  real  estate  to  H.  and  M.,  and  all  his  real  estate  which  might  at 
his  death  be  vested  in  him  as  trustee  to  M.  alone.  Held,  that  the  Bury  estate 
passed  to  M.,  and  that  the  xsoncurrence  of  the  testator's  heir-at-law  in  a  con- 
veyance was  not  necessary  in  order  to  give  A.  a  complete  title.  —  Lysaght  v. 
Edwards,  2  Ch.  D.  499. 

8.  A  trustee  of  real  estate  who  had  power  to  sell,  leased  the  property  for 
thirty  years  by  deed,  to  which  the  beneficiaries  were  parties.  The  lessee 
underlet  the  premises ;  and  subsequently,  while  the  lease  was  still  running,  the 
trustee  determined  to  sell  the  property,  and  by  arrangement  with  the  lessee  it 
was  put  up  in  one  lot,  and  not  as  a  reversion  and  leasehold  interest  separately. 
The  particulars  of  sale,  after  disclosing  all  the  facts  in  detail,  stated  that  the 
lessee  would  concur  in  tiie  sale,  so  that  the  property  would  be  sold  subject  to 
the  underleases  only.  The  defendant  agreed  to  purchase  the  estate  at  a  cer- 
tain price,  and  the  trustee  agreed  with  ^e  lessee  that  the  latter  should  have 
a  certain  portion  of  ^e  purchase-money.    The  defendant  refused  to  complete 
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the  pii!rcha86  upon  the  ground  that  the  yalue  of  the  lessee's  interest  had  not 
been  determined  before  the  sale,  so  that  the  harden  was  thrown  on  the  defendant 
of  seeing  that  a  proper  proportion  of  the  purchase-money  was  paid  to  the  trustee ; 
and  he  insisted  that  to  settle  this  question  he  was  entitled  to  the  concurrence 
of  the  beneficiaries  in  the  conveyance  of  the  property  to  him.  Heldy  that  the 
trustee  was  entitled  to  a  decree  for  specific  performance  of  the  defoidant's 
agreement  to  purchase.  —  Morris  v.  Dehenham^  2  Ch.  D.  5i0. 

Vbsted  Interest.  —  See  Devise,  2. 
Warbanty.  —  See  Contract,  3 ;  Ship. 

Way. 

In  consequence  of  ways  leading  to  the  different  ends  of  a  highway  being 
stopped  up,  access  to  either  end  of  the  highway  ceased.  Eeld^  that  the  way 
ceased  to  be  a  highway.  Coleridge,  C.  J:  ^*  If  the  defendants  had  a  right  to 
be  there  [on  the  former  highway],  though  they  got  there  by  an  act  of  trespass, 
they  would  not  be  trespassers  for  being  there."  — Bailey  t.  Jamiesony  1 C.  P.  D. 
329. 

Will. 

1.  W.  B.  Astor  made  two  wills,  the  latter  of  which  disposed  of  British 
funds  only;  and  he  directed  that  it  should  not  affect  his  first  will,  which 
related  to  property  in  America.  The  first  will  was  very  long.  Probate  was 
granted  in  England  of  the  second  will  only,  with  a  note  of  reference  to  the 
authenticated  copy  of  the  first  will  filed  in  the  registry.  —  In  the  Goods  of  Astor  y 
1  P.  D.  150. 

2.  The  contents  of  a  lost  will  was  allowed  to  be  proved  by  secondary  evi- 
dence;  and  probate  was  granted  of  the  portion  proved,  although  it  was  not  the 
whole  wiU.  Declarations  of  the  testator  made  both  before  and  after  the 
execution  of  his  will  were  admitted.  —  Sugden  v.  Lord  St.  Leonards^  1  P.  D. 
154. 

See  Cy-pr£s;  Devise;  Election;  Legacy;  Marriage,  Restraint  of; 
Vendor  and  Purchaser,  2. 

Words. 

"  Children  and  their  issue  and  their  heirs.^*  —  See  Devise,  8. 

**  Depraver  of  the  Book  of  Common  Prayer.**  —  See  Chxtrch  of  England,  2. 

**  2)w6.'*  —  See  Company,  2. 

^^  Effil  liver.**  —  See  Church  of  England,  2. 

''Issued.**^ See  Bond. 

^^  Owner.**  —  See  Merchant  Shipping  Act. 

^^  Reverend.**  — See  Church  op  England,  1. 

**  Survivor.**  —  See  Devise,  1. 

Work  Done.  —  See  Frauds,  Statuts  op. 
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[For  the  present  number  of  the  Digest,  selections  have  been  made  from 
the  following  volumes  of  State  Reports :  50  Alabama ;  28  Arkansas ;  26  Grattan 
(Virginia);  11  C.  E.  Green  (New  Jersey  Equity);  69  Illinois;  50  and  51  In- 
diana; 14  Kansas;  42  Maryland;  118  Massachusetts;  32  Michigan;  21  Min- 
nesota; 50 Mississippi;  60  Missouri;  4  Nebraska;  10  Nevada;  61  New  York; 
78  Pennsylvania  State;  48  Texas;  7  West  Virginia;  88  and  89  Wisconsin.] 

Abatement.  —  See  Diyorcs,  2;  Executor;  Parties,  2;  Trial,  8. 

Action.  —  See  Assumpsit,  1,2;  CJonflict  of  Laws,  2;  Fraud;  Married 

Woman;  Negligence,  2;  Parties;  Slave. 

Adjournment.  —  See  Statute,  1. 

Admission.  —  See  Evidence,  2. 

Adverse  Possession. 
A  void  deed  purported  to  convey  thi^ee-fourths  of  a  township  containing  in 
all  about  19,000  acres.  The  grantee  named  in  the  deed  entered  upon  and  im- 
proved about  400  acres  in  the  south-east  comer  of  the  township,  and  after- 
wards brought  ejectment  for  4,000  acres  lying  along  the  northern  boundary  of 
the  township.  Held,  that  he  had  no  possession  which  would  support  his  action, 
even  against  a  mere  trespasser.  —  Thompson  v.  BurhanSj  61  N.  T.  52. 

Advertisement.  —  See  Carrier,  1. 

Affidavit. 

An  affidavit  required  by  law  was  duly  written  out,  and  had  appended  to  it 
the  certificate  of  the  proper  officer  that  it  had  been  sworn  to,  but  was  not 
signed  by  the  person  swearing.  Held  sufficient.  — Brooks  v.  Snead,  50  Miss. 
416. 

Agent. 

A  power  of  attorney  authorized  the  attorney  to  sell  the  land  of  the  princi- 
pal, and  to  make  all  necessary  deeds  of  conveyance,  to  pay  taxes,  make  leases, 
appear  in  suits,  submit  to  arbitration  any  matter  respecting  the  estate,  and 
generally  to  do  any  acts  in  relation  to  the  estate  which  the  interest  of  the 
principal  required.  Held,  that  the  attorney  might  convey  the  estate  by  deed 
with  covenant  against  incumbrances,  and  that  the  principal  was  bound  by 
such  covenant.  —  Bronson  v.  Coffin,  118  Mass.  156. 

See  Attorney,  1,  2;  Bills  and  Notes,  2;  Guaranty;  Parties,!; 
Partnership,  2. 

Aider  by  Verdict.  — See  Indictment,  2,  8;  Trial,  8. 

Alimony. 
Crow-suits  for  divorce.     After  decree  in  the  husband's  favor  in  both, 
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held  that  no  order  should  be  made  on  him  for  payment  of  the  wife's  counsel 
fees.  — Newman  v.  Newmany  69  HI.  167. 

See  Husband  and  Wife,  2 ;  Married  Woman. 
Allocutus.  —  See  Trial,  2. 

Amendment. 
An  agreement  by  a  defendant  to  withdraw  a  plea  of  usury  is  against  pub- 
lic policy,  and  the  plaintiff  ci^not  enforce  it  as  a  matter  of  right;  but  where 
a  defendant,  after  so  withdrawing  his  plea,  in  consideration  that  the  plaintiff 
would  assent  to  a  continuance,  afterwards  prayed  leave  to  amend  by  filing  the 
same  plea  again,  held  that  the  court  rightly  refused  to  allow  tiie  amend- 
ment. —  Clark  V.  Spencer ^  14  Kan.  898. 
See  Attorney,  1. 

Appeal.  —  See  Estoppel,  1;  Removal  of  Suits,  1,  3. 

Arrest.  —  See  Marriage. 

Assault.  —  See  Indictment,  1. 

Assumpsit. 

1.  A  county  treasurer  is  the  debtor,  and  not  the  bailee,  of  the  county,  in 
respect  of  the  public  moneys  in  his  hands;  and  therefore  if  he  improperly 
lends  such  moneys,  and  afterwards  becomes  a  defaulter,  the  borrowers  are  not 
liable  to  the  county  in  an  action  for  money  had  and  received.  And  iemUe  that 
they  are  not  liable  in  any  form  of  action,  except  to  the  extent  of  such  sums  as 
cannot  be  recovered  of  the  treasurer  or  the  sureties  on  his  official  bond.  — 
Perley  v.  Muskegon  CowUy,  32  Mich.  132. 

2.  Defendant  sold  land  to  plaintiff,  and  covenanted  under  seal  to  pay  the 
taxes  due  on  it,  but  failed  to  do  so.  Held^  that  plaintiff,  having  paid  those 
taxes,  might  recover  them  of  defendant  as  money  paid  to  his  use,  and  was  not 
confined  to  his  remedy  on  the  covenant.  —  Curtis  v.  Flint  (f  Penn.  Marquette 
Ry^  Co.,  32  Mich.  291. 

3.  Plaintiff  agreed  that  he  and  his  wife  would  work  in  defendant's  service 
during  a  year  for  an  entire  sum.  Four  months  after,  the  wife  being  about  to 
be  confined,  left  defendant's  service,  and  plaintiff  went  with  her.  Held,  that 
plaintiff's  non-performance  of  his  contract  was  not  excused,  being  prevented 
by  an  event  which  he  ought  to  have  foreseen;  and,  therefore,  that  he  could 
recover  nothing  on  a  quantum  meruit.  —  Jennings  v.  L\fons,  39  Wis.  553. 

See  Contract,  1. 

Attorney  and  Counsel. 

1.  An  attorney's  authority  ceases,  unless  renewed,  with  the  entry  of  judg- 
ment against  his  client;  and  therefore,  if  the  successful  party  afterwards 
moves  to  amend  the  judgment,  he  must  serve  notice  of  motion  on  the  other 
party  personally,  and  not  on  the  attorney.  — Berthold  v.  Fox,  21  Minn.  51. 

2.  For  the  same  reason,  where  a  defendant's  goods  are  taken  on  execution, 
the  attorney  retained  by  him  to  defend  the  action  has  no  authority  to  agree 
that  the  goods  levied  on  shall  be  sold  in  a  manner  different  from  that  provided 
by  law.  —  Kronschnable  v.  Knoblanch,  ib.  56. 

3;  The  Supreme  Court  of  Wisconsin  refused  to  admit  a  woman  to  practise 
at  its  bar.  —  In  re  Goodell,  39  Wis.  232. 
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4.  The  same  court  refused  to  admit  to  its  bar  a  resident  of  another  State, 
although  he  was  a  counsellor-at-law  in  good  standing  where  he  resided.  — In 
re  Mosnessy  39  Wis.  509. 

See  Aoeitt;  Alimony;  Contract,  1;  Judge;  Marrikd  Woman. 

Autrefois  Acquit.  —  See  Trial,  1. 

Average.  —  See  Insurance  (Fire),  2. 

Bailment.  —  See  Assumpsit,  I  ^  Estoppel,  8. 

Bank.  —  See  National  Bank. 

Bankruptcy. 

Where,  by  statute,  the  stockholders  of  a  corporation  are  liable  for  its  debts 
only  after  judgment  recovered  against  it,  an  action  may  be  maintained  against 
a  corporation,  as  a  step  to  charging  its  stockholders,  even  after  it  has  been 
adjudged  bankrupt,  and  the  plaintiff  has  proved  his  claim  in  bankruptcy  and 
received  U  dividend.  —  Ckamberlin  v.  Huguenot  Mfg,  Co.<,  118  Mass.  632. 

See  £8T0PPEL,  8;  Res  Adjudicata. 

Bastardy.  —  See  Evidence,  2. 

Bills  and  Notes. 

1.  The  maker  of  a  negotiable  promissory  note  is  liable  on  it  to  a  hona  fide 
holder,  although  he  signed  it  relying  on  the  representations  of  another  person 
that  it  was  a  different  instrument,  if  he  might  have  known  its  nature  by  the 
exercise  of  ordinary  care.  —  Shirt  v.  Overjohn,  60  Mo.  305. 

2.  Promissory  notes  were  placed  by  the  makers  in  the  hands  of  J.  S.,  to  be 
delivered  to  the  payees  on  the  happening  of  a  certain  contingency;  and  J.  S., 
without  authority,  delivered  them  to  the  payees  without  waiting  for  such  con- 
tingency. Held,  that  the  makers  were  not  liable  on  them,  even  to  bona  fide 
holders  for  value.  —  Chipman  v.  TWifcer,  38  Wis.  43.  Roberts  v.  McGraihy  ib. 
62.    Roberts  v.  Wood,  ib.  60. 

See  Consideration;  Constitutional  Law,  1;  Indorsement;  Lord's 
Day;  Lunatic;  Parties,  1;  Partnership,  8. 

Bona  Fide  Purchaser. 

Where  the  true  owner  of  goods  voluntarily  delivers  them  to  an&ther  person, 
being  induced  so  to  do  by  false  pretences  of  the  latter  of  such  a  character  as 
amount  to  a  felony  by  statute,  a  bona  fide  purchaser  from  the  felon  shall 
nevertheless  take  a  good  title  as  against  the  true  owner.  —  Cochran  v.  Stewart, 
21  Minn.  435. 

See  Bills  and  Notes,  1,  2;  Lord's  Day;  LuNATig. 

By-Law.  —  See  Corporation,  2. 

Carrier. 

1.  By  statute,  if  goods  remain  in  the  custody  of  a  carrier  more  than  ninety 

days  after  their  arrival  at  the  place  of  destination,  he  may  advertise  and  sell 

them  for  non-payment  of  freight  and  charges,  after  thirty  days'  notice.    Held, 

that  a  carrier  might  sell  after  ninety  days,  if  he  had  in  the  mean  time  given 

\"OL.  XI.  8 
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due  notice  ;  and  that  he  was  not  bound  to  wait  ninety  days  before  advertiBing 
at  all.  —  Western  R.R,  Co.  v.  Rembert,  50  Ala.  25. 

2.  A  carrier  received  goods  from  a  bonded  warehouse  in  one  city,  to 
be  delivered  at  a  bonded  warehouse  in  another;  which  could  not  be  done,  as 
the  carrier  knew,  without  written  notice  to  the  revenue-officers.  On  arrival 
of  the  goods  at  the  place  of  destination,  the  carrier  failed  to  give  such  notice; 
and  the  goods  were  afterwards,  while  still  in  his  custody,  destroyed  by  fire 
without  his  fault.  Held,  thf^t  he  was  liable.  —  Chicago  fi-  N,  W.  R,R.  Co.  v. 
Sawyer,  69  lU.  285. 

3.  Action  against  a  common  carrier  for  non-delivery  of  goods.  Plea,  that 
the  goods  had  been  taken  out  of  his  possession  by  virtue  of  a  writ  of  replevin ; 
which  action  was  still  pending.  Held  bad,  for  not  showing  that  defendant 
gave  notice  to  plaintiff,  within  a  reasonable  time,  of  the  taking.  —  Ohio  ff  Mis- 
smippi  Ry.  Co.  v.  Yohe,  51  Ind.  181. 

4.  A  passenger  on  board  an  ocean-steamer,  paying  a  lump  sum  for  his 
transportation,  board,  and  lodging,  lost  during  the  night  a  watch  hung  up  in 
the  pocket  of  his  clothes  by  his  bedside,  which  watch  he  carried  on  his  person 
during  the  day.  Held,  that  the  owners  of  the  steamer  were  not  liable  for  tho 
loss,  either  as  innkeepers  or  carriers.  —  Clark  v.  Bums,  118  Mass.  275. 

See  Nbolioence,  1. 

Cattle.  —  See  Constitutional  Law,  3. 

Charity.  —  See  Devise,  3. 

Charter. — See  Constitutional  Law  (State),  3. 

Chose  in  Action.  —  See  Conflict  of  Laws,  2. 

Church.  —  See  Religious  Society. 

Common  Carrier.  —  See  Carrier. 

Condition. 

A  grant  was  made  by  deed,  for  nominal  consideration,  of  a  parcel  of  land 
**  only  for  d^pdt  and  other  raib*oad  purposes,"  and  of  an  adjoining  parcel  **  for 
a  railway,  both  of  said  parcels  being  granted  solely  for  said  road  purposes." 
The  grantees  built  their  railway  on  tlie  second  parcel,  but  built  their  d^pdt 
eighty  rods  from  the  first  parcel,  on  the  other  side  of  a  pond.  Held,  that  each 
parcel  was  granted  on  a  separate  condition  subsequent ;  that  the  condition  as 
to  the  first  parcel  was  broken,  and  that  that  parcel  only  was  forfeited.  —  Homer 
V.  Chicago,  Milwaukee,  (r  St.  Paul  Ry.  Co.,  38  Wis.  165. 

See  Estoppel,  2. 

Conflict  op  Federal  and  State  Authority.  —  See  Jurisdiction. 

Conflict  of  Laws. 

1.  Action  by  the  receiver  of  an  insolvent  New  York  corporation  on  prom- 
issory notes  made  to  the  corporation  by  defendant,  a  resident  of  Massachusetts. 
Flea,  that  defendant  had  been  summoned  as  garnishee  of  the  corporation,  in 
respect  of  the  debt  due  on  the  notes,  in  an  action  pending  in  Massachusetts 
against  the  corporation.    Held  bad.  —  Osgood  v.  Maguire,  61  N.  Y.  524. 

2.  An  asugnment  was  made  in  New  York  of  a  chose  in  action^  which,  by 
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ihe  law  of  that  State,  vested  the  legal  title  and  right  of  action  at  law  in  the 
assignee.  Held,  that  the  latter  might  sae  in  his  own  name  in  Pennsylyania, 
though  he  could  not  have  done  so  if  the  assignment  had  been  made  Uiere.  — 
Levy  V.  Levy,  78  Penn.  St.  607. 

Consideration. 
A  promise  by  the  payee  of  a  promissory  note  to  abstain  from  the  use  of 
intoxicating  liquors  for  a  certain  time  is  a  good  consideration  for  the  note.  — 
LindeU  v.  Rokes,  60  Mo.  249. 

Constitutional  Law. 

1.  A  Virginia  statute  of  1861  enacted  that  parties  to  negotiable  instruments 
payable  in  towns  occupied  by  the  United  States  forces  should  remain  bound 
after  the  maturity  of  such  instruments  without  demand,  protest,  or  notice. 
Held  unconstitutional,  as  impairing  the  obligation  of  contracts.  —  Farmers* 
Bank  v.  Gunnell,  26  Gratt.  131. 

2.  A  corporation  made  a  mortgage  to  trustees,  providing  that,  if  default 
should  be  made  in  payment  of  interest,  the  principal  should  become  imme- 
diately due  at  the  election  of  the  trustees.  Before  the  principal  was  regularly 
due  the  corporation  became  insolvent,  and  failed  to  pay  interest;  but  the 
trustees  made  no  election.  A  subsequent  statute  authorized  the  sale  of  the 
property  of  the  corporation,  free  of  the  mortgage.  Held  unconstitutional.  — 
Randolph  v.  Middleton,  11  C.  E.  Green,  543. 

3.  A  State  statute  forbidding  the  importation  of  Texas  or  Mexican  cattle 
into  the  State  at  certain  seasons  is  a  lawful  exercise  of  the  police  power  to 
prevent  disease,  and  is  not  unconstitutional  as  a  regulation  of  conmierce.  — 
Wilson  V.  Kansas  City,  St.  Jo.,  jr  Council  Bluffs  R.R.  Co.,  60  Mo.  184. 

Constitutional  Law  (State). 

1.  A  State  constitution  provided  that  no  county  should  be  created  of  less 
than  a  certain  size.  Held,  that,  in  determining  the  constitutionality  of  an  act 
establishing  a  county,  the  court  could  look  only  at  the  act  itself,  or  otiier  official 
records  of  which  they  were  bound  to  take  judicial  notice ;  and  that,  if  the  county 
did  not  appear  from  these  to  be  too  small,  it  could  not  be  proved  so  aliunde.  — 
StaU  V.  Dorsey  County,  28  Ark.  378. 

2.  A  statute  fixed  a  maximum  rate  which  might  be  charged  for  the  use  of 
grain  warehouses,  and  made  it  penal  for  any  person  to  keep  such  a  warehouse 
without  taking  out  a  license  and  giving  a  bond  to  observe  all  the  laws  of  the 
State.  ^e/(2  constitutional.  (McAllister  and  Scott,  J  J.,  dissenting.)  — 
Munn  V.  The  People,  69  HI.  80. 

3.  The  Constitution  providing  that  no  corporations  shall  be  formed  under 
special  acts,  the  legislature  by  special  act  amended  the  charter  of  a  railroad 
company  incorporated  before  the  adoption  of  the  Constitution,  so  as  to  give 
the  company  a  new  name,  confer  the  corporate  powers  on  persons  many  of 
wliom  were  different  from  those  named  in  the  original  charter,  and  alter  the 
line  of  the  road.  Held  constitutional.  —  Ames  v.  Lake  Superior  Sf  Mississippi 
R.R.  Co.,  21  Minn.  241. 

4.  A  statute  authorizing  the  sale  of  land  for  taxes  after  notice  by  publica- 
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tion,  not  designating  the  names  of  the  owners,  and  without  personal  senice 
on  any  of  them,  though  resident  in  the  same  county  and  state,  held  unconsti' 
tutional.  — Brown  v.  Levee  Commissiotiers,  60  Miss.  468. 

See  Devise,  2;  Execution;  Judge;  Liquor  Law;  Municipal  Cor- 
poration; Statute,  1,  8. 

Contract. 

1.  An  attorney  made  a  special  contract  with  his  client  to  prosecute  a  suit 
in  equity  for  a  certain  fee,  and  a  further  fee  to  be  paid  in  case  of  success.  The 
client  afterwards  dismissed  his  suit  without  the  attorney's  consent.  Held, 
that  the  attorney  was  not  entitled,  as  matter  of  law,  to  recover  the  whole  con- 
tingent fee;  but  that  he  might  recover,  either  on  a  special  count  or  a  quantum 
meruit,  the  reasonable  worth  of  his  services.  — Polsley  v.  Anderson,  7  W.  Va. 
202. 

2.  By  statute  of  Wisconsin,  commercial  paper  falling  due  on  a  Sunday  or 
legal  holiday  is  payable  the  day  before.  Held,  that  any  other  contract  to  bo 
performed  by  its  terms  on  a  holiday,  should,  for  the  sake  of  uniformity,  be 
governed  by  the  same  rule.  —  Siegbert  v.  Stiles,  39  Wis.  533. 

See  Agent;  Amendment;  Assumpsit,  3;  Bona  Fide  Purchaser; 
Constitutional  Law,  1,  2;  Easement,  3;  Evidence,  3;  Frauds,  Stat- 
ute op;  Guaranty;  Indorsement;  Injunction,  1;  Innkeeper;  Insur- 
ance; Lord's  Dat;  Lunatic;  Partnership,  3;  Restraint  op  Trade; 
Stamp;  Usury;  Vendor  and  Purchaser,  1,  2. 

Contribution.  —  See  Insurance  (Fire),  2. 

Contributory  Negligence. 
In  an  action  against  a  railroad  company  to  recover  for  injuries  caused  by  a 
train  to  a  person  crossing  the  track,  the  jury  were  instructed  that  it  was  the 
duty  of  the  person  crossing  '*  to  make  such  use  of  all  his  faculties  as  would 
enable  him  to  avoid  danger,  provided  the  managers  of  the  train  were  doing 
their  duty :  if  he  did  that,  he  was  free  from  blame. ' '  Held,  that  the  instruction 
was  too  favorable  to  the  plaintiff.  (Downey  and  Worden,  JJ.,  dissenting.) 
—  Toledo,  Wabash,  jr  Western  Ry,  Co.  v.  Shuckman,  60  Ind.  42. 

Conversion  (Equitable). 
Where  a  power  of  sale  in  a  mortgage  is  executed  after  the  death  of  the 
mortgagor,  the  surplus,  after  satisfying  the  debt,  is  real  estate,  and  the 
administrator  of  the  mortgagor  can  maintain  no  action  to  recover  it.  —  Dunning 
V.  Ocean  National  Bank,  61  N.  Y.  497. 
See  Devise,  3. 

Corporation. 

1.  A  corporation  was  formed  in  Greorgia  during  the  war,  under  a  general 
law  enacted  before  the  war,  for  the  purpose  of  trading  with  foreign  coimtries, 
which  could  then  be  done  only  by  running  the  blockade,  in  violation  of  the 
laws  of  the  United  States.  In  an  action  brought  by  the  corporation  after  the 
war,  held  that  the  corporation  was  lawfully  organized,  and  had  power  to  sue.  — 
Importing  and  Exporting  Company  of  Georgia  v.  Locke,  50  Ala.  832. 

2.  A  society  incorporated  for  purposes  of  private  charity  had  power  to 
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make  all  by-laws  not  inconsiBtent  with  the  Constitation  and  laws  of  the  State. 
The  Constitution  recognized  votes  l?y  proxy  as  lawful  in  **  incorporated  com- 
panies." Held,  that,  whether  or  not  the  society  was  within  the  meaning  of 
this  clause,  it  might  make  a  valid  by-law  allowing  voting  by  proxy  at  its  elec- 
tions. —  People  V.  Crossleyy  69  111.  195. 

See  Bankkuptcy;  Constitutional  Law  (State),  3;  Dividend;  Na- 
tional Bank;  Religious  Society. 

County.  —  See  Constitutional  Law  (State),  1. 

Covenant.  —  See  Aoent;  Assumpsit,  2;  Easement,  3;  Warranty. 

Criminal  Law.  —  See  Constitutional  Law  (State),  2;  Evidence,  1,  6; 

False  Pretences;  Indictment;  Jurisdiction;  Murder;  Trial; 

Variance,  1. 

Custom.  —  See  Evidence,  8. 

Damages. 

1.  Plaintiffs  wrote  to  another  town  to  ask  the  price  of  '*  extra  mess ''  pork, 
and  received  a  telegram  in  answer.  They  then  sent  a  tel^^ram  in  reply  by 
defendants'  line,  offering  to  take  '*200  extra  ^ess,  price  named."  Defend- 
ants had  no  notice  of  the  nature  or  object  of  the  message,  except  what  appeared 
on  the  face  of  it.  They  negligently  failed  to  send  it  for  four  days.  In  the 
mean  time  the  market  price  of  pork  advanced,  and  plaintiffs  were  compelled 
to  buy  at  an  advanced  price.  Held,  that  they  could  not  recover  this  advance 
of  defendants.  —Beaupriy.  Pacific  Sf  Atl.  Tel.  Co.,  21  Minn.  165. 

2.  Where  the  ad  damnum  laid  in  the  declaration  is  greater  than  that  laid  in 
the  writ,  a  verdict  in  excess  of  the  latter  sum,  but  less  than  the  former,  is  good, 
and  a  new  trial  wiU  not  be  granted.  —  Roderick  v.  Bolt,  Sf  0,  R.R,  Co., 
7  W.  Va.  54. 

3.  An  infant  was  killed  by  the  negligence  of  a  railway  company.  In  a 
statutory  action  against  the  company  for  the  benefit  of  the  infant's  mother, 
evidence  was  offered  that  she  was  a  widow,  and  received  a  pension  on  account 
of  her  child,  which  ceased  upon  the  child's  death.  Held,  that  the  evidence  was 
admissible,  though  the  loss  of  the  pension  was  not  laid  as  special  damage.  — 
Ewen  V.  Chicago  j-  iV.  W.  Ry.  Co.,  38  Wis.  613. 

See  Contract,  1  ;  Vendor  and  Purchaser,  1. 

Deceit.  —  See  Bona  Fide  Purchaser^  Fraud;  National  Bank. 

Deed. 
A  deed  conveyed  one  undivided  half  of  a  ditch  ahd  flume  used  to  convey 
tlie  water  of  a  river  to  a  certain  mill,  **  together  with  all  the  water  of  said 
river  which  may  or  can  be  conveyed  through  said  ditch. "    Held,  that  only  half 
of  the  water-privilege  passed  by  the  deed.  —  Fogxu  v.  Ward,  10  Nev.  269. 

See  Agent;  Condition;  Husband  and  Wife,  1;  Mortgage;  War- 
ranty. 

Delivery.  —  See  Bills  and  Notes,  2. 

Devise  and  Legacy. 
1.  Testator  gave  all  his  estate  to  his  two  children;  and,  in  case  of  the  death 
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of  eitiier,  the  whole  to  the  survivor;  and  in  case  of  the  death  of  both,  then 
over.  No  power  of  sale  vnis  given  to  the  executors;  and  it  was  expressly  i»x>- 
vided  that  the  property  should  not  be  sold  or  mortgaged  until  the  younger 
child  came  of  age.  ffeldy  that  the  devise  over  could  take  effect  only  on  the 
death  of  both  children  in  the  testator's  lifetime.  —Kelly  v.  Relief  61  N.  Y.  47. 

2.  Testator  devised  all  his  real  estate  to  be  sold,  and  gave  to  certain  persons 
the  proceeds  of  one  tract  of  land,  except  twenty  acres  of  said  tract,  particularly 
described,  **  which  I  hereby  reserve  for  ever  for  the  use  of  the  members  of  the 
Methodist  Church  to  hold  their  camp-meetings  on."  Held,  that  the  twenty 
acres  descended  to  testator's  heirs,  subject  only  to  a  perpetual  easement  for 
camp-meetings;  and  therefore  that  the  legislature  could  not  authorize  a  sale 
of  the  land,  and  the  investment  of  the  proceeds  in  another  camp-meeting 
ground,  without  the  heirs'  consent.  —  Saxton  v.  Mitchell,  78  Penn.  St.  479. 

8.  A  woman  domiciled  in  Virginia  conveyed  land  owned  by  her  in  Penn- 
sylvania to  a  trustee,  in  trust  to  sell  it,  and  hold  the  proceeds  subject  to  such 
disposition  as  she  might  thereafter  direct.  By  her  will,  made  and  proved  in 
Virginia,  she  gave  the  proceeds  of  the  land  to  charitable  and  religious  uses. 
Held,  that  the  gift  was  a  bequest  of  personalty,  and  not  to  be  treated  as  a 
devise  of  the  land;  that  therefore  its  validity  was  to  be  determined  by  the  law 
of  Virginia;  and  that,  by  that  law,  it  was  void.  — Bible  Society  v.  Pendleton, 
7  W.  Va.  79. 

See  Will. 

Discharge.  —  See  Res  Adjudicata. 

Dividend. 

The  owner  of  stock  in  a  corporation  agreed  to  sell  it  at  a  certain  price,  at 
any  time  before  a  certain  date,  at  the  purchaser's  option.  Before  tiie  date 
fixed,  a  dividend  was  declared  on  the  stock,  payable  after  the  date.  After- 
wards, but  before  the  date,  the  purchaser  took  the  stock.  Held,  that  the 
dividend  belonged  to  the  seller.  —  Bright  v.  Lord,  61  Ind.  272. 

Divorce. 

1.  A  servant  induced  an  infant  daughter  of  his  master  to  marry  him,  hav- 
ing obtained  a  regular  license  by  falsely  swearing  that  the  infant  was  of  full 
age.  The  marriage  was  never  consummated;  but  the  infant  at  once  repudi- 
ated it,  and  returned  to  her  parents.  Held,  that  a  divorce  should  be  granted  on 
her  petition.     (Walker,  J.,  dissenting.)  —  Lyndon  v.  Lyndon,  69  Dl.  43. 

2.  In  a  suit  for  divorce,  want  of  residence  of  the  petitioner  in  the  State,  as 
required  by  statute,  mubt  be  pleaded  in  abatement. — Dutcher  v.  Dutcher, 
39  Wis.  651. 

See  Alimony;  Estoppel,  1;  Marriage;  Married  Woman. 
DoMiciL.  —  See  Divorce,  2. 
Duress.  —  See  Marriaoe. 
Dtino  Declarations.  —  See  Evidence,  1. 

Easement. 
1.  A  conveyance  was  made  of  land,  with  a  building  on  it  having  windows 
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oyerlooking  adjacent  land  of  the  grantor.  Hdd,  that  there  was  no  implied 
grant  of  an  easement  of  light  and  air,  and  that  the  grantor  or  his  assigns 
might  lawfully  build  on  such  adjacent  land  so  as  to  obstruct  the  windows.  — 
Keiper  y.  Klein,  61  Ind.  816. 

2.  Where  a  tract  of  land  which  is  subject  to  a  servitude  of  maintaining  a 
fence  is  divided  into  several  lots  which  are  conveyed  to  several  persons,  only 
those  lots  which  are  bounded  by  the  fence  remain  subject  to  the  servitude.  — 
Bronson  v.  Coffiriy  118  Mass.  156. 

8.  A.  and  B.,  who  owned  adjoining  land,  agreed  under  seal  that  A.  should 
dig  a  well  on  B.'s  land,  and  that  both  parties  should  for  ever  have  access  to 
and  take  water  from  it;  and  that  neither  party  should  sell  or  dispose  of  his 
interest  in  the  well,  unless  he  should  at  the  same  time  dispose  of  his  land. 
Heldy  that  an  easement  was  created  appurtenant  to  the  lands  of  A.  and  B.,  and 
passing  by  conveyances  of  those  lands  without  express  words.  —  Warren  v. 
Syme,  7  W.  Va.  474. 

4.  A.  and  B.  owned  separate  parts  of  one  building,  and  had  an  easement  in 
common  in  passages  and  stairways  which  were  partly  on  the  land  of  each.  A. , 
against  B.'s  objection,  obstructed  part  of  the  passage  on  his  own  land.  Held, 
that  B.  might  treat  the  easement  as  extinguished,  and  obstruct  the  passage 
over  his  land.  —  Dt/Zman  v.  Hojffman,  38  Wis.  559. 

See  Devise,  2. 

Equity.  —  See  Husband  and  Wipe,  2;  Injunction;  Watercourse. 
Equity  Pleading.  —  See  Partnership,  1. 

Estoppel. 

1.  A  wife  obtained  a  divorce  from  her  husband,  who  appealed  from  the 
decree,  but  afterwards  married  another  woman.  Held,  that  he  was  estopped  to 
prosecute  his  appeal.  -^  Stephens  v.  Stephens,  51  Ind.  542. 

2.  A  grantee  on  condition  subsequent  cannot,  in  defence  to  an  ejectment  by 
the  grantor  for  breach  of  the  condition,  deny  the  lawful  seisin  of  the  latter  at  the 
time  of  the  grant.  —  O'Brien  v.  Wetherell,  14  Kan.  616. 

8.  A  man  who  afterwards  became  bankrupt  transferred  property  to  plain- 
tifib,  who  lent  it  to  defendants,  to  be  returned  on  demand;  and  defendants, 
while  so  holding  it,  bought  it 'of  the  bankrupt's  assignees.  Held,  that  they 
could  not  set  up  against  plaintiffs  the  title  so  acquired,  even  if  the  original 
transfer  to  plaintiffs  was  in  fraud  of  the  Bankrupt  Act.  —  Nudd  v.  Montanye, 
38  Wis.  611. 

See  Judgment;  Lord's  Day;  Res  Adjudicata;  Warranty. 

Eviction.  —  See  Landlord  and  Tenant. 

Evidence. 
I.  A.,  being  wounded  in  a  fight  by  B.,  on  the  same  day,  expecting  to  die, 
made  certain  statements.  He  lived  ten  days  longer;  and,  his  physician  ex- 
pressing hope  that  he  would  recover,  he  said,  **I  hope  so  too,"  but  at  last 
died  of  the  wound.  Held,  that  evidence  of  his  statements  was  admissible  on 
^e  trial  of  B.  for  his  murder.  (Anderson,  J.,  dissenting.)  —  Swisher's  Coh^ 
26  Gratt.  968. 
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2.  The  prosecutrix  in  a  bastardy  proceeding  is  not  so  far  a  party  that  her 
admissions  may  be  given  in  evidence  against  her  as  such;  but  tiiey  can  only 
be  introduced  to  impeach  her  testimony,  and  therefore  cannot,  as  newly  dis- 
covered evidence,  be  a  ground  for  a  new  trial.  (Pbttit,  C.  J.,  and  Wobdew, 
J.,  dissenting.)  —  Tholkt  v.  The  State,  50  Ind.  356. 

3.  In  an  action  on  a  written  contract  to  sell  **  Cawnpore  hides,  with  all 
faults,"  held  (1)  that  parol  evidence  of  usage  in  the  trade  was  admissible  to 
explain  the  meaning  of  **  all  faults;  "  (2)  that,  in  the  absence  of  such  evi- 
dence, the  words  must  be  taken  to  cover  all  faults  not  inconsistent  with  the 
goods  being  actually  Cawnpore  hides.  —  Whitney  v.  Boardman^  118  Mass.  242. 

4.  A  witness,  called  to  impeach  another,  may  be  asked,  on  direct  examina- 
tion, whether,  from  the  bad  reputation  of  that  other,  he  would  believe  him  on 
oath, —■  Keator  v.  The  People,  32  Mich.  484. 

5.  Indictment  for  assault  with  intent  to  kill.  At  the  trial,  the  assault  was 
not  disputed;  and  the  only  question  was  one  of  justification.  Held,  that  evi- 
dence that  the  prisoner  had  forfeited  his  bail,  and  had  broken  jail,  was  irrele- 
vant, and  inadmissible  against  him.  —  Williams  v.  The  State,  43  Tex.  182. 

See  Damages,  3;  Negligence,  2;  Res  Adjudicata;  Stamp;  Stat- 
ute, 2;  Variance. 

Execution. 

A  statute  giving  a  right  to  redeem  land  sold  on  execution,  held  not  to  ap- 
ply to  sales  under  executions  issued  on  judgments  recovered  on  contracts  made 
before  the  statute.  —  Oliver  v.  McClure,  28  Ark.  555. 

See  Attorney,  2;  Exemption. 

Executor  and  Administrator. 

When  a  foreign  executor  is  entitled  to  sue  on  recording  his  authority  in 
the  Probate  Court,  without  taking  out  letters  of  administration  in  that  court, 
his  want  of  authority  to  bring  an  action  before  such  recording  is  pleadable 
only  in  abatement.  —  Smith  v.  Peckham,  39  Wis.  414. 

See  Conversion. 

Exemption. 

1.  Property  of  a  partnership  may  be  claimed  by  the  partners  individually, 
as  exempt  from  levy  under  legal  process  ^^ainst  them  individually.  — Howard 
V.  Jones,  50  Ala.  67.  And  this  though  the  partnership  be  insolvent.  — Dunk- 
lin V.  Kimball,  id.  251. 

2.  Where  an  execution  is  levied  on  partnership  property,  either  partner 
may  sever  his  share,  and  claim  an  exemption  therein ;  but  the  partnership 
as  such,  or  the  partners  jointly,  can  claim  no  exemption.  —  Russell  v.  Lennon, 
39  Wis.  570. 

See  Insurance  (Fire),  1. 

Extinguishment.  —  See  Easement,  2,  4. 

False  Pretences. 

The  prisoner,  by  false  pretences  made  in  Indiana,  obtained  possession  of 
property  in  New  York.  Held,  that  he  was  not  punishable  in  Indiana.  — 
Stewart  v.  Jessup,  51  Ind.  413. 

See  Bona  Fide  Purchaser. 
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False  Representations.  —  See  Bona  Fide  Purchaser;  Fraui>; 

National  Bank. 

Felony.  —  See  Bona  Fide  Purchaser. 

Fence.  —  See  Easement,  2. 

Fire  Insurance.  —  See  Insurance  (Fire). 

,  Fixture. 

A  building  was  erected  and  used  for  a  factory,  and  filled  with  machinery 
necessary  for  that  purpose.  Held,  that  the  machinery  was  to  be  treated  as 
realty,  though  it  might  be  removed  without  injury  either  to  it  or  to  the  build- 
ing. —  Green  v.  Phillips^  26  Gratt.  752. 

Foreign  Attachment.  —  See  Conflict  of  Laws,  1. 

Foreign  Law.  —  See  Conflict  of  Laws,  2. 

Forgery.  —  See  Stock. 

Franchise.  —  See  Toll. 

Fraud. 

Defendant,  by  false  and  fraudulent  representations  as  to  the  condition  of 
a  corporation  of  which  he  was  treasurer,  induced  plaintiff,  who  had  a  claim 
against  the  corporation,  to  forbear  suing  on  it  and  attaching  the  corporate 
property,  which  was  afterwards  levied  on  by  another  creditor.  JBTcW,  that 
plaintiff  had  no  cause  of  action  against  defendant.  —  Bradley  v.  Fuller, 
118  Mass.  239. 

See  Bona  Fide  Purchaser;  Divorce,  1;  False  Pretences;  National 
Bank;  Stock. 

Frauds,  Statute  of. 

1.  A  partnership  for  the  purpose  of  buying  and  selling  land  may  be  formed 
by  parol.  —  Holmes  v.  McCray,  61  Ind.  358. 

2.  A  surety  on  a  promissory  note  procured  another  person  to  become  a 
co-surety,  promising  to  save  the  latter  harmless.  Held,  that  his  promise  was 
an  original  undertaking,  and  not  within  the  Statute,  as  a  promise  to  answer 
for  the  debt  of  another.  —  Horn  v.  Bray,  51  Ind.  555. 

3.  An  oral  agreement  for  the  sale  of  an  interest  in  an  invention,  before 
letters-patent  are  obtained,  is  not  a  contract  for  the  sale  of  goods,  wares,  or 
merchandise,  within  the  Statute.  —  Somerby  v.  Buntin,  118  Mass.  279. 

4.  An  oral  contract  was  made  for  the  sale  of  an  entire  lot  of  goods.  The 
purchaser  accepted  and  received  part,  after  the  rest  had  been  accidentally 
burnt  while  still  in  the  hands  of  the  seller's  agent.  Held,  that  the  seller 
might  recover  the  entire  contract  price.  —  Townsend  v.  Hargraves,  118  Mass. 
825. 

Fraudulent  Conveyance. 

A  voluntary  conveyance,  made  with  intent  to  defeat  the  recovery  of  dam- 
ages in  an  action  of  tort  against  the  grantor,  is  fraudulent  as  against  the 
plftiT^tifP  in  such  action,  though  the  action  be  not  brought  until  after  the  con- 
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yejance,  if  tiie  cause  of  action  accraed  before.  —  Scott  v.  Hartman,  11  C.  E. 
Green,  89. 

See  Res  Adjudicata. 

Garnishment.  —  See  Conflict  op  Laws,  1. 

GUABANTY. 

A.  agreed  to  furnish  B.  with  goods  to  sell  on  commission,  and  C.  guar- 
anteed that  B.  should  account  for  the  proceeds.  The  goods  were  furnished 
by  a  partnership  of  which  A.  was  a  member.  Held,  that  the  partnership 
could  maintain  no  action  against  C.  on  his  guaranty,  without  proof  that  he 
knew  that  the  goods  were  to  be  furnished  by  them.  —  Bams  v.  Barrow, 
61  Jf.  Y.  39. 

Heir.  —  See  Warranty. 

Homestead.  —  See  Insurance  (Fire),  1. 
Homicide.  —  See  Murder. 

Husband  and  Wife. 

1.  Husband  and  wife,  agreeing  to  separate,  by  deed  conveyed  the  wife's 
land  to  a  third  person,  in  trust  for  the  husband  for  life,  remainder  to  the 
children  of  the  marriage;  and  the  husband  covenanted  not  to  claim  the  wife's 
earnings,  and  to  pay  to  the  trustee  a  certain  sum  for  her  support.  Held,  that 
the  deed  was  void  as  against  the  wife,  on  the  ground  of  the  disability  of  cover- 
ture. —  Switzer  v.  Switzer,  26  Gratt.  574. 

2.  Bill  in  equity  by  wife  against  husband,  alleging  that  he  had  deserted 
her  without  her  fault,  and  praying  a  separate  maintenance,  but  not  a  divorce. 
Demurrer,  for  want  of  equity,  overruled.  —  Garland  v.  Garland,  50  Miss.  694. 

See  Alimony;  Divorce;  Estoppel,  1;  Marriage;  Married  Woman; 
Will. 

Illegal  Contract.  —  See  Amendment;  Lord's  Day;  Usury. 

Implied  Grant.  —  See  Easement,  1. 

Imprisonment.  —  See  Marriage. 

Indictment. 

1.  Indictment  charging  that  the  prisoner  <*  unlawfully  and  with  maice 
aforethought  did  assault  J.  S.  with  intent  to  murder  him."  Held,  that  a 
simple  assault,  but  nothing  more,  was  weU  charged.  —  Wood  v.  The  State, 
50  Ala.  144. 

2.  Indictment  for  larceny  of  **  a  box  containing  two  gold  watches."  Held, 
after  verdict,  that  larceny  of  the  watches  was  sufficiently  charged;  but  semble 
that  it  would  have  been  otherwise  on  demurrer.  —  State  v.  Derst,  10  Nev.  443. 

d.  Indictment  charging  larceny  **  from  the  possion  of  the  owner."  Held, 
that  this  misspelling  was  no  ground  for  arresting  judgment  after  verdict.  — 
State  V.  Williamson,  43  Tex.  500. 

See  Variance,  1. 

Indorsement. 

The  indorser  of  a  note,  before  it  fell  due,  in  1861,  left  Alexandria,  Ya., 
where  he  had  thitherto  lived,  and  which  was  then  occupied  by  the  United 
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States  tamjy  and  joined  his  family  witiiin  the  Confederate  lines,  where  he 
remained  till  the  end  of  the  war.  Notice  of  dishonor  of  the  note  was  left  at  lui 
former  place  of  business,  and  with  a  servant  at  his  former  residence,  both  in 
Alexandria.  Held,  that  the  notice  was  insufficient.  (Moncure,  P.,  and 
Christiak,  J.,  dissenting.)  —  Mc  Veigh  v.  Bank  of  Old  Dominion,  26  Gratt.  785. 
See  Constitutional  Law,  1;  Pabtiks,  J. 

Injunction. 

1.  An  actor  agreed  to  act  with  a  certain  company,  and  not  elsewhere,  for 
a  specified  time;  and,  in  case  of  breach,  **  obligated  "  himself  to  pay  to  the 
company  "  a  conventional  fine  of  $200,  the  claim  of  performing  his  engagement  not 
precluded.  Thia  sum  is  already  forfeited  by  any  violation  of  the  contract,  and 
requires  no  particular  legal  proceedings  for  its  execution. ' '  Held,  that  the  com- 
pany could  not  have  an  injunction  to  restrain  the  actor  from  performing  with 
another  company,  but  that  their  only  remedy  was  at  law.  (The  effect  of  the 
words  in  Italics  was  not  discussed  by  the  court.)  —  Hahn  v.  Concordia  Society, 
42  Md.  460. 

2.  Injunction  granted  to  restrain  the  sale  of  land  for  taxes,  where  the  owner 
had  personal  property  out  of  which  they  might  be  collected.  —  Johnson  v.  Hahn, 
4  Neb.  139. 

8.  Bill  in  eqiiity  against  a  sheriff,  averring  that  he  had  seized,  and  was 
about  to  sell,  plaintiff's  goods,  to  satisfy  a  tax  which  had  been  paid.  Held, 
that  an  injunction  should  be  granted  to  restrain  the  sale,  and  l^at  plaintiff 
was  not  confined  to  his  remedy  at  law.  —  Lewis  v.  Spencer,  7  W.  Va.  689. 

See  Restraint  of  Trade;  Watercourse. 

Innkeeper. 

Plaintiff's  stallion  stood  at  defendant's  inn  on  regular  days  through  the 
season,  and  was  kept  in  a  particular  stall,  of  which  plaintiff  had  the  key. 
Defendant  furnished  oats  for  the  horse,  and  meals  for  the  man  in  charge  of 
him,  at  an  agreed  price,  less  than  the  ordinary  charge  to  travellers;  and  plain- 
tiff fed  and  cared  for  the  horse.  Held,  that  defendant's  custody  was  not  that 
of  an  innkeeper;  and,  therefore,  that  he  was  not  liable  for  the  destruction  of 
his  bam  and  the  horse  therein  by  fire,  without  negligence  on  his  part.  (Earl 
and  DwiGHT,  CC,  dissenting.)  —  Mowers  v.  Fethers,  61  N.  Y.  34. 

See  Carrier,  4. 

Insanity.  —  See  Lunatic. 

Insurance  (Fire). 

1.  The  constitution  of  a  mutual  insurance  company  provided  that  no  person 
who  had  taken  the  benefit  of  the  homestead  law  should  become  a  member  of 
the  company.  Held,  that  insurance  made  by  the  company  on  property  of  a 
partnership  was  not  invalid  by  reason  of  one  partner  having  taken  the  benefit 
of  the  homestead  law.  —  West  Rockingham  Mutual  F.  Ins.  Co.  v.  Sheets, 
26  Gratt.  854. 

2.  Three  companies  insured  goods  in  every  part  of  a  building.  One  of 
them  made  a  further  insurance  of  goods  in  the  upper  stories  only.  A  loss 
hi^ypened,  which,  in  the  lower  stories,  exceeded  ^e  whole  amount  of  the 
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first  iiusaraiice,  and  in  the  upper  stories  exceeded  the  amount  of  the  second 
insurance.  Held,  that  the  second  insurance  was  payable  in  full,  and  that  the 
first  policies  did  not  contribute  to  it.  —  Royal  Ins,  Co.  v.  Roedel,  78  Penn.  St.  19. 

Insurance  (Marine). 

1.  A  vessel  insured  by  a  valued  policy  suffered  a  partial  loss,  -which  was 
repaired;  and  afterwards,  while  the  policy  continued  in  force,  a  total  loss  hap- 
pened. Held,  that  the  insurers  were  liable  for  the  amount  of  both  losses, 
though  exceeding  the  amount  named  in  the  policy.  —  Matheson  v.  Equitable 
Mar,  Ins.  Co.,  48  Mass.  209. 

2.  A  canal-boat  was  insured  by  policy  exempting  the  insurers  from  liability 
if  the  boat  should  be  "  prevented  or  detained  by  ice  "  from  finishing  her  trip. 
In  a  storm  the  boat  was  broken  away  from  the  tug  which  was  towing  her,  and 
stranded.  Ice  formed  roimd  her  during  the  night,  and  she  remained  frozen  in 
for  some  days,  imtil  a  thaw  came,  when  she  was  cast  against  another  boat,  and 
lost.  Held,  that  the  storm,  and  not  the  ice,  was  the  proximate  cause  of  tiie 
loss,  and,  therefore,  that  the  insurers  were  liable.  — Brown  v.  St,  Nicholas  Ins, 
Co,,  61  N.  Y.  832. 

Interest.  —  See  Amendment;  Usury. 
Joint  Liability.  —  See  Partnership,  1. 

JUDOE. 

A  statute  authorized  causes  in  which  the  regular  judge  was  interested  to 
be  tried,  by  consent  of  parties,  before  a  counsellor  of  the  court.  Held,  that 
the  statute  was  xmconstitutional;  that  persons  assuming  to  act  under  it  were 
not  even  judges  de  facto  ;  and  that  their  judgments  were  absolutely  void.  — 
Van  Slyke  v.  Trempeleau  County  Farmers'  M,  F,  Ins,  Co,,  39  Wis.  390. 

Judgment. 

By  statute  a  mortgage  may  be  foreclosed  against  a  non-resident  mortgagor, 
after  notice  by  publication,  and  proof  of  such  notice,  to  the  satisfaction  of  the 
chancellor.  A  foreclosure  decree  declared  that  such  publication  had  been 
made  to  the  chancellor's  satisfaction,  and  directed  a  sale.  A  purchaser  at  the 
sale  objected  to  take  the  title,  on  the  ground  that  the  notice  given  was  not 
that  required  by  statute.  Held,  that  the  decree  was  conclusive  evidence  of 
the  regularity  of  the  notice;  that  the  mortgagor  would  not  be  heard  to  avei 
the  contrary,  unless  on  appeal  from  the  decree;  and  that  the  purchaser  must 
take  the  title.  —  McCahill  v.  Equitable  Life  Ass,  Soc,  11  C.  E.  Green,  631. 

See  Attorney,  1;  Married  Woman;  Res  Adjudicata;  Trial,  2. 
Judicial  Sale.  —  See  Injunction,  3. 

Jurisdiction. 
A  United  States  commissioner  held  not  to  have  jurisdiction  to  punish  a 
crime  committed  on  an  Indian  reservation  in  the  State  of  Nebraska.  —  Painter 
V.  Ives,  4  Neb.  122. 

See  False  Pretences;  Judge;  Removal  of  Suits. 
Laches.  —  See  Payment. 
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Landlord  and  Tenant. 
A  lease  was  made  of  a  building  to  be  used  as  a  distillery;  which  oould  not 
be  done,  under  the  laws  of  the  United  States,  without  the  written  consent  of 
the  lessor,  filed  with  the  collector.  Heldf  that  the  lessor's  refusal  to  give  such 
consent  was  a  **  constructive  eviction,''  and  discharged  the  lessee  from  liability 
for  rent.  —  Grabenhont  v.  Nicodemus,  42  Md.  236. 

Larceny.  —  See  Indictment,  2. 

Lease.  —  See  Landlord  and  Tenant;  Partnership,  4. 

Legacy.  —  See  Devise  and  Legacy. 

Lex  Loci.  —  See  Conflict  of  Laws,  2. 

License.  —  See  Liquor  Law. 

LiBN. 

A  lien  on  a  vessel,  given  by  statute  in  certain  cases,  attaches  only  if  notice 
thereof  is  filed,  as  prescribed  by  the  statute,  ^*  within  twelve  days  after  "  the 
departure  of  the  vessel  from  port.  Held,  that  notice  filed  before  the  vessel's 
departure  was  of  no  effect.  (Earl  and  Dwight,  CC,  dissenting.)  —  Squtres 
▼.  Abbott,  61  N.  Y.  680. 

See  Limitations,  Statute  of;  Married  Woman;  Vendor's  Lien. 

Light  and  Air.  —  See  Easement,  1. 

Limitations,  Statute  of. 
A  bill  to  enforce  a  vendor's  lien  is  not  sustainable  after  the  time  when  an 
action  at  law  to  recover  the  purchase-money  would  be  barred  by  the  Statute  of 
Limitations.  — LirUhicum  v.  Tapscott,  28  Ark.  267. 

Liquor  Law. 
By  the  Constitution  of  Miehigan,  the  legislature  cannot  authorize  the  grant 
of  license  for  the  sale  of  intoxicating  liquors.     Held,  that  a  law  taxing  the 
traffic  in  liquors  was  no  infringement  of  this  provision.  — Younghlood  v.  Sexton, 
82  Mich.  407. 

Lis  Pendens.  —  See  Conflict  of  Laws,  1 ;  Registry. 

Lord's  Day. 

The  maker  of  a  promissory  note  bearing  date  on  a  secular  day  is  estopped, 
as  against  a  honajide  holder  for  value,  to  show  that  it  was  made  on  Sunday.  — 
Knox  V.  Clifford,  88  Wis.  651. 

See  Contract,  2. 

LUNATIC.^ 

Defendant  borrowed  money,  and  gave  therefor  his  promissory  note,  which 
was  discounted  bona  fide  by  plaintiffs.  Afterwards  defendant  was  found  by 
inquisition  to  have  been  a  lunatic  at  the  time  of  making  the  note.  Held,  that 
he  was  nevertheless  liable  on  it  to  plaintiffs.  — Lancaster  County  Nat,  Bank  v. 
Moore,  78  Penn.  St.  407. 

Marine  Insurance.  —  See  Insurance  (Marine). 
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Marriaqk. 

A  man,  being  arrested  under  a  bastardy  process,  did  not  deny  the  charge, 
bat,  on  his  own  request,  was  allowed  to  see  the  prosecutrix  and  **  talk  with 
her; "  the  result  of  which  was  that  he  married  her,  and  so  got  rid  of  the  prose- 
cation.  Held,  that  he  could  not  have  the  marriage  declared  void  on  the 
ground  of  duress  of  imprisonment.  —  Sickles  v.  CarsaUf  11  C.  £.  Green,  440. 

See  DivoBCB,  1. 

Marbied  Woman. 

An  attorney  who  obtains  for  a  married  woman  a  decree  of  divorce  and 
alimony  has  no  remedy  for  his  fees  by  action  on  her  promise  to  pay  them, 
whether  such  promise  was  made  before  or  after  the  divorce;  but  he  may  en- 
force his  lien  on  the  decree.  —  Putnam  v.  Tennyson,  50  Ind.  456. 

See  Husband  and  Wife. 

Mabtial  Law. 
At  the  close  of  the  war,  an  officer  of  the  Ck)nf ederate  army  ordered  all  tho 
liquor  in  a  town  within  his  military  district  to  be  destroyed,  in  order  to  pr^ 
vent  the  soldiers  from  getting  possession  of  it.  In  an  action  of  trespass 
by  an  owner  of  liquor  which  was  destroyed  against  an  inferior  officer  who 
destroyed  it,  held  that  the  latter  could  not  justify  under  the  orders  of  his 
superior.  — McLaughlin  v.  Oreen,  50  Miss.  458. 

Measube  of  Damages.  —  See  Damages. 

Mistake.  —  See  Vendor  and  Purchaser. 

Monet.  —  See  Payment. 

Monet  Had  and  Received.  —  See  Assumpsit,  1. 

Monet  Paid.  —  See  Assumpsit,  2. 

Mortgage. 

A  mortgagee  selling  under  a  power  of  sale  in  the  mortgage  may,  if  its 
terms  authorize  him  so  to  do,  be  the  purchaser  at  the  sale,  and  may  make  the 
deed  in  his  own  name  directly  to  himself.  —  Hall  v.  Bliss,  118  Mass.  554. 

See  Constitutional  Law,  2;  Conversion. 

Municipal  Corpobation. 
A  statute  passed  at  a  time  when  crops  failed  autiiorized  towns  to  raise 
money  *'  for  the  purpose  of  providing  the  destitute  citizens  of  such  towns  with 
provisions  and  grain  for  seed  and  feed."  Held  unconstitutional,  as  being  a 
tax  on  the  whole  community  for  the  benefit  of  the  farmers.  —  State  v.  Osawkee, 
14  Kan.  418. 

MUBDEB. 

By  statute,  murder  committed  in  the  commission  of  **  any  crime  punish- 
able with  imprisonment  for  Ufe  "  is  murder  in  the  first  degree.  Held,  that  a 
crime  which  might  be  punished  by  imprisonment  for  life,  or  by  a  lighter  sen- 
tence, in  the  discretion  of  the  court,  was  within  the  meaning  of  the  act.  — 
Commonwealth  v.  Pemberton,  118  Mass.  86. 
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National  Bank. 
Selling  railroad  bonds  on  commission  is  ultra  vires  of  a  national  bank; 
and  therefore  no  action  lies  against  such  a  corporation  for  false  repre6entati<ni8 
made  by  its  teller  to  induce  the  plaintilE  to  buy  bonds.  —  Weekler  y.  First  Na^ 
tional  Bank  of  Hagerstoumy  42  Md.  581. 

Neolioeitcb. 

*1.  A  drunken  passenger  who  anno3rs  other  passengers  on  a  horse-car  may 
lawfully  be  ejected  from  the  car  by  the  conductor;  and  whether  it  is  due  care 
in  the  conductor  to  eject  him  while  the  car  is  moving  is  a  question  for  the 
jury.  — Murphy  v.  Union  Ry,  Co,,,  118  Mass.  228. 

2.  Defendants  hired  a  hall  for  a  concert,  and  caused  it  to  be  decorated. 
Part  of  the  decoration  fell  on  plaintiff,  and  injured  her,  while  the  concert  was 
going  on.  In  an  action  by  plaintiff  against  defendants,  the  aboye  facts  only 
being  proved,  held  that  there  was  no  evidence  of  negligence  to  go  to  the 
]viXj,^KendaU  v.  Boston,  118  Mass.  284. 

8.  The  servants  of  a  railroad  company  left  a  turn-table  open  and  unfast- 
ened. Several  small  children  came  and  played  on  it,  and  set  it  in  motion ;  and 
one  of  them  was  hurt.  Held,  that  the  company  was  liable.  — Keffe  v.  Mil- 
waukee 5"  St,  Paul  Ry.  Co.,  21  Minn^  207. 

See  Bills  and  Notes,  1;  Contributory  Neoligbnge;  Damages,  1; 
Innkeeper;  Payment. 

Negotiable  Instruments.  —  See  Bills  and  Notes. 

New  Trial.  — See  Damages,  2;  Evidencb,  2. 

NoTiCB.  —  See  Carrier,  1,  3;  Indorsement;  Registry. 

Officer.  —  See  Assumpsit,  1;  Judge;  Parties,  2. 

Parties. 

1.  The  indorsee  of  a  note  **  for  collection  "  is  a  mere  agent,  and  has  no 
such  property  in  the  note  as  to  be  able  to  sue  on  it  in  his  own  name,  if  the 
law  requires  actions  to  be  prosecuted  in  the  name  of  the  real  |>arty  in  interest. 
^Rock  County  Bank  v.  Hollister,  21  Minn.  385. 

2.  A  suit  begun  by  a  public  officer,  in  his  capacity  as  such,  held  not 
abated  by  the  appointment  of  another  in  his  place.  — McDuffY,  Beauchampy 
60  Miss.  531. 

See  Conflict  of  Laws,  2 ;  Partnership,  1. 

Partnership. 

1.  A  partnership  between  A.,  B.,  and  C,  was  dissolved,  and  the  business 
was  carried  on  at  the  same  place  by  a  new  partnership  formed  between  A.  and 
B.  A  bill  was  brought  by  A.  against  B.  and  C.  jointly  for  an  account  of  both 
partnerships.  Held,  that  the  biU  was  multifarious,  and  bad  on  demurrer.  — 
Dunn  V.  Dunn,  26  Gratt.  291. 

2.  Two  partners  were  agents  to  manage  a  house  belonging  to  another  per- 
son. One  of  them,  without  the  other's  knowledge,  unlawfully  ejected  a 
tenant  from  the  house.  Held,  that  the  other  partner  was  not  liable.,  though  he 
afterwards  approved  the  act  —  Qrund  v.  Van  Vleck,  69  111.  478. 
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3.  Two  persons  formed  a  partnership  for  planting  and  cultivating  land. 
One  of  them  drew  a  bill  of  exchange  in  the  firm  name.  Held,  that  the  other 
was  not  liable  on  it,  in  the  absence  of  proof  that  he  assented  to  the  drawing 
of  the  bill,  or  that  the  drawing  of  bills  was  a  usage  of  such  partnerships.  — 
Prince  v.  Crawford,  50  Miss.  344. 

4.  A  partnership  formed  to  continue  till  a  certain  date  took  a  lease  for  a 
'term  to  expire  at  the  same  date,  and  made  valuable  improvements  on  the  de- 
mised premises.  During  the  term,  one  partner,  without  the  knowledge  of  the 
others,  procured  a  renewal  of  the  lease  in  his  own  name,  for  a  term  to  b^^ 
at  the  expiration  of  the  former.  Held,  that  in  equity  he  was  a  trustee  of  the 
lease  for  the  partnership.  —Mitckell  y.  Ready  61  N.  Y.  123. 

See  Exemption,  1, 2;  Frauds,  Statute  of,  1;  Guabanty;  Iksubakce 
(Fike),  1. 

Passbnoeb.  —  See  Cabbieb,  4;  Negliqencb,  1. 

Payment. 
A  creditor  received  in  payment  of  his  debt  a  bank-note  which  was  counter- 
feit, though  the  debtor  did  not  know  it  to  be  such,  and  paid  it  in  good  faith. 
The  creditor  kept  the  note  six  months  without  inquiring  into  its  genuineness. 
Held,  that  he  was  guilty  of  such  laches  as  to  bar  him  from  demanding  pay- 
ment anew  of  the  debtor. —  Wingate  v.  Mexdlingery  50  Ind.  520;  and  see 
Lawrenceburg  National  Bank  v.  Stevenson^  51  Ind.  594. 

Penalty.  —  See  Injunction,  1. 

Pleading.  —  See  Amendment  ;  Damages,  3. 

Pledge.  —  See  Stock. 

PowEB.  —  See  Agent;  Convebsion;  Mobtgage. 

Pbactice.  —  See  Affidavit;  Amendment;  Removal  of  Suits. 

Principal  and  Agent.  —  See  Agent. 

Pbincipal   and   Surety.  —  See   Surety. 

Pbomissory  Note.  —  See  Bills  and  Notes. 

Proximate  and  Remote  Cause. — See  Insurance  (Marine),  2. 

Proxy.  —  See  Corporation,  2. 

Quantum  Meruit.  —  See  Assumpsit,  3;  Contract,  1. 

Railroad. — See  Constitutional  Law  (State),  3;  Contbibutoby 

Negligence;  Negligence,  1,  3. 

Rape.  —  See  Vabiance,  1. 

Ratification.  —  See  Pabtnebship,  2. 

Rebellion.  —  See  War. 

Record. — See  Registry;  Statute,  2. 

Redemption.  —  See  Execution. 

Registry. 
Notice  of  a  pending  suit  concerning  the  title  to  land  was  registered  as  re- 
quired by  law  in  order  to  affect  subsequent  purchasers.     The  notice  truly 
stated  the  parties  to  the  suit,  the  nature  of  it,  the  conveyances  involved,  and 
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the  land  which  passed  by  each,  and  concluded,  **  The  following  real  estate  is 
intended  to  be  affected,"  followed  by  an  incorrect  description.  Held^  that  the 
latter  might  be  rejected  as  surplusage,  and  that  the  notice  was  sufficient.  — 
Watson  V.  Wilcox,  39  Wis.  643. 

Religious  Society. 
The  constitution  of  a  religious  society  provided,  tiiat,  in  case  of  a  schism, 
the  common  property  should  be  proportionally  divided  among  the  members. 
Some  of  the  members  imlawfully  chose  trustees,  and  excluded  the  other  mem- 
bers from  the  common  property.  Held,  that  there  was  no  schism,  and  that 
the  excluded  members  could  not  claim  a  division  of  the  property.  — Nelson  v. 
Benson,  69  HI.  27. 

Removal  of  Suits  from  State  to  UinTED  States  Courts. 

1.  A  cause  begun  in  a  State  court,  and  removed  into  the  United  States 
Circuit  Court,  was  by  the  latter  remanded  to  the  court  where  it  originated. 
Held,  that  proceedings  in  that  court  ought  not  to  be  stayed  pending  an  appeal  to 
the  United  States  Supreme  Court  from  the  order  of  the  Circuit  Court.  — Ex 
parte  State  Ins,  Co,,  50  Ala.  464. 

2.  The  defendants  in  an  action  brought  in  a  State  court  filed  a  petition 
and  bond  for  the  removal  of  the  cause  into  the  United  States  Circuit  Court; 
and  afterwards,  without  taking  any  further  steps  for  a  removal,  proceeded  to 
trial  on  tiie  merits.  Held,  that  the  right  of  removal  was  waived.  —  Home  Ins, 
Co.  V.  Curtis,  32  Mich.  402. 

8.  Appeal  from  a  final  decree  in  equity.  The  Supreme  Court  refused  to 
permit  the  removal  of  the  cause  into  the  United  States  Circuit  Court  pending 
the  appeal.  —  Williams  v.  Lowe,  4  Neb.  882. 

Res  Adjudicata. 

In  ejectment  by  the  assignee  of  a  bankrupt  to  recover  lands  fraudulently 
conveyed  by  the  bankrupt,  evidence  that  a  discharge  was  granted  to  the  bank- 
rupt after  his  examination,  though  contested  by  a  creditor,  is  not  conclusive 
for  the  detendant, —^  Bradley  v.  Hunter,  50  Ala.  265. 

See  Judgment. 

Restraint  of  Trade. 
A  woman  sold  a  bakery  owned  by  her,  and  covenanted  not  to  carry  on  the 
business  directly^  or  indirectly,  in  the  sa^ne  place,  for  ten  years.  Within  that 
time  she  established  her  son  in  the  same  business  within  the  Hmits  of  the 
same  place,  advancing  him  money  to  erect  proper  buildings  and  carry  on  the 
business,  as  she  had  done  to  her  other  children  in  their  business.  It  appear- 
ing that  the  business  was  bona  fide  carried  on  by  the  sod,  and  not  by  the 
mother,  and  no  actual  damage  to  the  purchaser  being  shown,  held  that  the 
latter  could  not  have  an  injunction  to  restrain  the  mother  from  permitting  or 
aiding  her  son  to  carry  on  the  business.  — Harkinson^s  Appeal,  78  Penn.  St. 
196. 

Riparian  Owner.  —  See  Watercourse. 

TOU  XI.  9 
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Saub.  —  See  Boka  Fide  Pubchasbr;  Evidence,  3;  Fbauds,  Statute 

OF,  8,  4;  Vendor  and  Pubchaseb. 

Ship.  —  See  Carrier,  4. 

Signature.  —  See  Affidavit. 

Slander. 
The  word  **  bitch,"  applied  to  a  woman,  is  not  actionable  per  se,  nor  can 
an  innuendo  make  it  so.  —  Schurick  v.  KoUman^  50  Ind.  336. 

Slave.  . 
A  right  of  action  which  had  accmed  to  a  master  for  the  wrongful  beating 
of  his  slave  held  not  to  be  defeated  by  the  subsequent  abolition  of  slavery.  — 
Fail  V.  Presley,  50  Ala.  342. 

Soldier.  —  See  Martial  Law. 

Stamp. 
When  an  agreement  results  from  a  series  of  letters,  there  being  no  formal 
written  contract,  none  of  the  letters  need  be  stamped  in  order  to  be  admissible 
in  evidence  in  an  action  on  the  agreement,  even  though  one  of  them  is  a  suffi- 
cient memorandum  of  the  contract  within  the  Statute  of  Frauds.  — Bemiger 
V.  MUler,  50  Ala.  206. 

Statute. 

1.  The  Governor  cannot,  imless  expressly  authorized  by  the  Constitution, 
approve  a  statute  after  the  adjournment  sine  die  of  the  legislature  which 
enacted  it.— Hardee  v.  GibbSy  50  Miss.  802. 

2.  The  official  copy  of  a  statute,  duly  enrolled  and  authenticated,  is  con- 
clusive evidence  of  the  law;  and  the  court  cannot  resort  to  the  journals  of  the 
legislature,  or  any  other  extrinsic  evidence,  to  ascertain  whether  the  statute 
was  in  truth  duly  enacted.  —  State  v.  Swift,  1^  N®^*  176.  Contra,  Legg  v. 
Mayor,  ^c,  of  Annapolis,  42  Md.  203;  Brady  v.  West,  50  Miss.  68. 

3.  A  statute  not  preceded  by  the  formal  enacting  clause  prescribed  by  the 
constitution  held  void.  —  State  v.  Rogers,  10  Nev.  250. 

See  Constitutional  Law;  Constitutional  Law  (State);  Execution; 
Toll. 

Statute  of  Frauds.  —  See  Frauds,  Statute  of. 
Statute  of  Limitations.  —  See  Limitations,  Statute  of. 

Stock. 
J.  S.  having  lent  money  on  the  security  of  certificates  of  stock,  the  assign- 
ment of  which,  purporting  to  be  made  by  the  true  owner,  was  a  forgery,  gave 
up  the  certificates  to  the  corporation  issuing  them,  and  took  new  ones  in  his 
own  name.  On  bill  filed  by  the  true  owner,  held  that  J.  S.,  and  not  the  cor- 
poration, must  bear  the  loss.  — Brown  v.  Howard  Fire  Ins,  Co.,  42  Md.  884. 
See  Dividend. 

Sunday.  —  See  Contract,  2;  Lord's  Day. 

Surety.  —  See  Frauds,  Statute  of,  2;  Guaranty. 

Surface- Water.  —  See  Variance,  2. 
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Tax. 

A  citizen  of  Kansas  agreed  to  sell  and  convey  lands  in  Illinois  on  payment 
of  the  purchaser's  notes,  which  were  deposited  with  a  third  person  in  Illinois. 
Held,  that  the  vendor  was  not  taxable  in  Kansas  on  the  notes.  — Wilcox  v. 
Ellis,  14  Kan.  588. 

See  Assumpsit,  2;  Constitutional  Law  (State),  4;  Injunction,  2,  3; 
Liquor  Law;  Municipal  Corporation. 

Telegraph.  —  See  Damages,  1. 
Tenant  in  Common.  —  See  Easement,  4. 

Time. 
In  computing  time  from  the  date,  or  from  the  day  of  the  date,  or  from  a 
certain  act  or  event,  the  day  of  the  date  is  to  be  excluded,  unless  a  different 
intent  is  manifested  by  the  instrument  or  statute  under  which  the  question 
arises.  — Bemis  v.  Leonard,  118  Mass.  502. 

Toll. 
A  statute  enacted  that  any  person  or  corporation,  who  should  make  certain 
improvements  to  facilitate  the  floating  of  logs  on  a  river,  should  be  authorized 
to  take  toll  on  logs  put  into  the  river.  Held,  that  the  statute  purported  to  be 
a  grant  of  a  franchise,  and  was  void  for  want  of  a  grantee  certain.  —  Sellers  v. 
Union  Lumbering  Co.,  39  Wis.  525. 

Tort.  —  See  Fraudulent  Conteyance. 
Trespass.  —  See  Martial  Law;  Partnership,  2. 

Trial. 

1.  Indictment  for  murder.  Plea,  that  the  prisoner  had  before  been  tried 
for  the  same  offence;  and  that  the  jury  at  that  trial,  being  unable  to  agree,  had 
been  discharged  by  the  court  in  the  prisoner's  absence,  and  without  his  knowl- 
edge or  consent.     Held  good.  —  State  v.  Wilson,  50  Ind.  487. 

2.  The  record  of  a  capital  conviction  failed  to  show  that  the  prisoner  was 
asked  before  sentence  what  he  had  to  say  why  it  should  not  be  pronounced. 
The  court  reversed  the  judgment,  and  remanded  the  prisoner  to  be  resen- 
tenced.—  Dodge  Y.  The  People,  ^ 'Neh,  220.  s.  p.  McCue  v.  Commonwealth^ 
78  Penn.  St.  185. 

3.  Before  any  prisoner  is  tried  for  felony  in  a  superior  court,  he  must,  by 
statute,  be  examined  before  an  inferior  court,  unless  examination  be  waived 
by  his  assent  entered  of  record  in  the  superior  court.  Held,  that  a  prisoner, 
after  verdict  and  judgment  against  him  in  the  superior  court,  could  take  no 
advantage  of  the  omission  of  the  preliminary  examination.  —  State  v.  Stewart, 
7  W.  Va.  731. 

Tbust.  —  See  Constitutional  Law,  2;  Partnership,  4;  Religious 

Society. 

Trustee  Process.  —  See  Conflict  op  Laws,  1. 

Ultra  Vires.  —  See  National  Bank. 

UsAOX.  —  See  Eyidbnce,  3. 
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USXJRY. 

A  debt  bearing  interest  at  the  legal  rate  fell  due ;  and  the  creditor  agreed  to 
grant  an  extension  of  time,  upon  payment  by  the  debtor  of  the  amount  whidi 
would  then  have  been  due  if  the  debt  had  borne  interest  at  a  rate  greater  than 
the  legal  rate.    Held  not  usury.  — Daniels  y.  Wilson^  21  Minn.  530. 

See  Amendment. 

Yariangb. 

1.  By  statute,  whoever  shall  unlawfully  have  carnal  knowledge  of  a  woman 
against  her  will,  or  of  a  female  child  under  twelve  years  of  age,  shall  be 
deemed  guilty  of  rape.  Held,  that,  under  an  indictment  charging  the  first  of 
these  offences,  no  conviction  could  be  had  on  proof  of  the  seoond.  —  Oreer  v. 
The  State,  60  Ind.  267. 

2.  Plaintiff  declared  for  damage  to  his  land  by  reason  of  defendant's  neg- 
ligent obstruction  of  a  natural  watercourse,  and  at  the  trial  proved  damage  by 
the  flow  of  surface-water.  Held  a  fatal  variance.  — Munkers  v.  Kansas  City, 
St,  Jo,,  j-  Council  Bluffs  R,R.  Co,,  60  Mo.  334. 

Ybndor  and  Pubchasbr. 

1.  A  tract  of  land,  with  valuable  buildings  upon  it,  was  sold,  the  vendor 
representing  and  believing  that  it  contained  127  acres.  In  fact,  it  contained 
but  81  acres.  Held,  that  the  purchaser  was  entitled  to  compensation  for  the 
deficiency,  according  to  the  average  value  of  the  land  without  the  buildings, 
taking  the  price  paid  for  the  land  with  the  buildings  as  the  true  value  of  both 
together.  —  Hohack  v.  KUgore,  26  Gratt.  442. 

2.  A  contract  was  to  sell  166  acres;  and  the  deed  made  pursuant  thereto 
purported  to  convey  that  amount,  **more  or  less;"  but  the  land  conveyed 
only  measured  156  acres,  the  whole  being  worth  about  t50  per  acre.  Held, 
that  the  purchaser  was  entitled  to  compensation  for  the  deficiency.  —  Triplett 
V.  AUen,  26  Gratt.  721. 

See  Limitations,  Statute  of. 

Vendor's  Lien. 

In  Massachusetts,  the  vendor  of  real  estate  by  an  absolute  deed  has,  in  the 
absence  of  written  agreement,  no  lien  on  the  estate  for  the  unpaid  purchase- 
money.  —  Ahrend  v.  Odiome,  118  Mass.  261. 

See  Limitations,  Statute  of. 

Verdict.  —  See  Damages,  2;  Indictment,  2,  8. 

Vis  Major.  —  See  Carrier,  8. 

Voluntary  Conveyance.  —  See  Fraudulent  Conveyance. 

Waiver.  —  See  Removal  of  Suits,  2. 

War.  —  See  Constitutional  Law,  1;  Corporation,  1;  Indorsebcent; 

Martial  Law. 

Warranty. 
A  deed  from  a  father,  with  full  covenants  of  warranty,  does  not,  by  the  law 
of  Massachusetts,  bar,  estop,  or  rebut  his  children  and  heirs,  even  to  the  extent 
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of  assets  receiyed  by  descent  from  him,  to  assert  against  the  grantee  an  inde- 
pendent title  derived  by  inheritance  from  their  mother;  imless,  perhaps,  where 
his  estate  has  been  fully  administered  npon,  and  the  covenants  are  afterwards 
broken.  ^Russ  v.  Alpaugh,  118  Mass.  369. 

Watercourse. 

The  plan  for  supplying  water  to  a  city  included  the  pouring  of  water,  by 
artificial  means,  into  and  through  a  natural  stream,  to  the  extent  of  10,000,000 
gallons  every  twenty-four  hours.  On  bill  filed  against  the  city  by  an  owner 
of  land  on  the  bank  of  the  stream,  averring  his  information  and  belief  that 
such  flowage  would  cause  the  stream  to  overflow,  render  his  land  valueless,  and 
do  irreparable  damage,  held  that  such  flowage  should  be  enjoined.  —  Mayor ^ 
fi-c.  of  Baltimore  v.  Appold^  42  Md.  442. 

See  Deed;  Toll;  Yabl^ncb,  2. 

Will. 
Under  a  statute  saving  from  lapse  a  devise  to  a  '*  child  or  other  relation  of 
the  testator  "  who  dies  before  the  testator,  held  that  a  wife  was  no  relation.  — 
Cleaver  v.  Cleaver,  39  Wis.  96. 
See  Devise. 

Witness.  —  See  Evidence,  4. 

Words. 

**  AU  Faults.''  —  See  Evidence,  8. 

*'  Detained  by  Ice.''  —  See  Insurance  (Marine),  2. 

"  Goods,  Wares,  or  Merchandise."  —  See  Frauds,  Statute  or,  8. 

**  Punishable."  —  See  Murder. 

''Relation."^ See  Will. 

**  Schism."  —  See  Bbuoious  Society. 

"  Within  Twelve  Days  q/l«r."  — See  Lien. 
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BOOK    NOTICES. 

United  States  Digest.  A  Digest  of  Decisions  of  the  Various  Courts  within  the 
United  States,  from  the  Earliest  Period  to  the  Year  1870;  comprising  aD 
the  American  Decisions  digested  in  Thirty-one  Volumes  of  the  United  States 
Digest,  with  Careful  Revision,  and  Important  Additions.  By  Benjamin 
Vauohan  Abbott.  First  Series.  Vols.  I.  to  XIV.  Boston:  Little, 
Brown,  &  Co.    1874. 

The  first  volume  of  this  digest,  which  was  published  early  in  the  year 
1874,  was  noticed  by  us  at  the  time  (8  Am.  Law  Review,  592),  and  we  have 
since  briefly  mentioned  the  successive  volumes  of  the  series  as  they  appeared. 
The  publication  of  the  fourteenth  volume,  which  completes  the  work,  makes 
the  present  a  fitting  occasion  for  a  more  extended  review. 

It  is  difficult  for  any  one,  who  has  not  himself  imdertaken  such  a  task  as  Mr. 
Abbott  has  accomplished,  to  appreciate  justly  the  difficulties  of  the  work,  and 
the  necessary  limitations  which  confined  its  author.  The  contents  of  thirty-one 
volumes  cannot  be  packed  again  in  twelve,  as  Mr.  Abbott  originally  proposed, 
without  sacrificing  much  for  the  sake  of  brevity ;  and  we  are  not  surprised  that  he 
foimd  it  impossible  to  make  so  great  a  condensation  as  he  intended,  but  rather 
wonder  that  only  two  additional  volumes  were  needed  to  contain  his  matter. 
In  addition  to  the  difficulties  imposed  by  the  necessity  of  compression,  it  can 
have  been  no  easy  matter  to  arrange  his  various  heads  so  as  to  give  fourteen 
symmetrical  volumes.  The  author  naturally  deemed  it  undesirable  to  begin  a 
title  in  one  volume,  and  complete  it  in  the  next;  yet  so  to  classify  his  matter 
as  to  make  his  title  end  with  his  volume  without  sacrificing  substance  to  form, 
when  he  was  obliged  to  cut  the  alphabet  thirteen  times,  required  the  exercise 
of  no  small  ingenuity.  Mr.  Abbott's  work  can  hardly,  therefore,  be  tried  by 
the  same  tests  that  would  be  employed  in  estinlating  an  ordinary  digest.  Nor 
can  we  expect  the  same  fulness  in  the  treatment  of  each  case  which  we  should 
have  a  right  to  require  if  the  volumes  before  us  contained  the  decisions  of  a 
single  State.  If  he  had  given  us  only  the  means  of  telling  where  to  look  for 
authorities  on  a  given  point,  enough  of  each  case  to  inform  us  upon  what 
questions  it  bears,  he  would  have  done  all  that  could  fairly  be  expected  in  a 
work  like  the  one  before  us.  Nor  ought  we  to  demand  the  same  profusion  of 
cross-references  that  would  have  been  possible  if  the  author  could  have  taken 
moro  room.  We  cannot  simultaneously  have  the  advantages  of  condensation 
and  the  luxuries  which  requiro  space.  A  pocket  Shakspeare  cannot  be  printed 
in  the  type  appropriate  to  a  family  Bible.  Bearing  in  mind,  therefore,  the 
scope  of  the  work,  and  the  necessary  conditions  which  its  character  imposed, 
we  take  pleasure  in  expressing  our  opinion  that  it  has  been  done  well  and 
thoroughly,  and  that  Mr.  Abbott  has  achieved  a  greater  success  than  was  to 
have  been  anticipated.  The  promises  of  his  preface  have  been  fully  kept. 
Indeed,  he  has  done  moro.  He  promised  us  only  a  rearrangement  of  the  old 
digest;  but  in  several  cases  he  has  rewritten  its  contents,  and  given  an  adequate 
treatment  of  subjects,  which,  in  the  old  digest,  wero  imperfectly  presented. 
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Thus  "  Admiralty"  and  **  Patents *'  are  heads  under  which  will  be  found, 
not  a  revision  of  old  matter,  but  substantially  an  entirely  dew  treatment  of 
the  subject.  The  same  is  true  of  ^*  California  Land  Titles; "  and  there  are 
many  heads  throughout  the  Tolumes  which  have  been  to  a  greater  or  less  extent 
rewritten. 

In  order  to  make  the  new  digest  represent  the  whole  body  of  American 
reports,  one  hundred  and  six  volumes,  which  were  omitted  in  the  old  digest 
have  been  included.  It  was  perhaps  desirable  to  make  this  digest  exhaustive, 
but,  in  glancing  over  the  list  of  tiiese  volumes  which  is  contained  in  the  first 
volume,  we  are  not  entirely  satisfied  tiiat  many  of  them  were  not  wisely 
omitted.  Not  a  few  of  them  belong  to  that  class  of  reports  for  whose  existence 
we  have  never  been  able  to  find  any  justification,  —  the  reports  of  inferior 
courts,  whose  decisions  are  without  authority;  and  we  r^^  any  evidence  that 
their  contents  are  deemed  worthy  of  preservation,  lest  it  may  be  taken  as  an 
encouragement  which  will  lead  to  their  multiplication.  This  remark  does  not, 
however,  apply  to  all  the  volumes  on  the  list,  many  of  which  could  not  properly 
have  been  neglected. 

In  the  general  arrangement  of  the  work  into  titles,  the  classification  of  the 
old  digest  has  been  retained.  This  was  obviously  desirable:  for,  after  a  work 
has  been  so  long  in  use,  its  titles  are  landmarks  to  which  the  practitioner  is 
accustomed;  and  a  change  in  the  general  classification  would  have  led  to 
much  annoyance,  and  would  have  been  as  objectionable  as  a  change  in  the 
names  of  old  streets,  whereby  the  geography  of  a  whole  city  is  confused.  In 
the  arrangement  of  decisions  imder  the  general  heads,  however,  Mr.  Abbott 
has  not  hesitated  to  introduce  new  and  more  minute  classifications  where  the 
old  dassifioation  seemed  insufficient.  We  have  compared  the  old  subdivision 
with  the  new  in  quite  a  nimiber  of  instances,  —  as,  for  example,  under  the 
heads  of  **  Courts,"  **  Guaranty,"  "  Damages,"  **  Execution,"  '*  Deeds; "  and 
in  all  tiiese  cases  Mr.  Abbott's  changes  strike  us  as  improvements,  and  as  likely 
to  facilitate  materially  the  examination  of  the  subjects  treated.  We  are  espe- 
cially glad  that  the  old  classification  of  the  decisions  by  States  has  been  aban- 
doned where  it  was  not  necessary.  When  the  courts  of  several  States  have 
passed  upon  the  same  question,  it  is  cei'tainly  desirable  to  have  the  several  de- 
cisions grouped  together.  The  old  plan  required  the  student  to  look  through 
the  decisions  of  each  State  before  he  could  be  sure  that  he  had  discovered  every 
case  that  bore  upon  the  point  which  he  was  examining. 

Few  cases  have  been  omitted ;  and  in  this  respect  we  think  the  plan  adopted 
was  right.  No  editor  can  anticipate  the  importance  which  a  decision  may 
possess  to  a  particular  inquirer,  and  the  safest  rule  is  to  include  them  all.  No 
matter  how  antiquated  and  obsolete  the  case  may  appear,  it  may  shed  a  flood 
of  K^t  upon  the  construction  of  some  statute  or  upon  the  history  of  some 
rule  or  principle,  and  may,  therefore,  be  of  great  value.  It  is  right  that  there 
^lould  be  some  repository  of  all  the  decisions;  and  the  knowledge  that  this 
digest  includes  nearly  every  thing  will  give  the  profession  a  feeling  of  security 
in  using  it,  which  they  could  never  have  if  they  knew  that  there  were  many 
decisions  once  thought  worthy  of  preservation  which  it  did  not  contain. 

Whether  in  all  cases  the  arrangement  of  the  cases  digested  under  their 
uipgmpnatXe  heads  has  been  carried  as  far  as  was  desirable,  we  are  a  little 
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inclined  to  doubt.  Thns,  for  example,  the  title  '*  Wills  "  has  five  main  sub- 
divisions: I.  Thb  power  to  make  a  will;  n.  How  a  will  may  be  made  or 
revoked;  III.  The  formal  probate  of  wills;  lY.  Validity,  construction,  and 
effect;  V.  Decisions  of  various  courts  upon  particular  wills.  The  fourth  sub- 
division has  one  sub-head  devoted  to  the  construction  of  wills,  under  which 
are  collected  cases  occupying  some  sixty-five  pages  of  the  digest:  but  the 
fifth  subdivision  occupies  one  hundred  and  thirty-one  pages;  and,  out  of  the 
thirty-six  hundred  and  twenty-seven  paragraphs  which  compose  the  general 
title,  twelve  hundred  and  twelve  are  placed  under  this  fifth  head.  In  other 
words,  two-thirds  of  the  will  cases  are  arranged  witii  reference  to  some  gen- 
eral heads  of  the  law;  and  one-tiiird  are  classified,  substantially,  merely  as 
*' will  cases."  In  fact,  the  number  of  unclassified  cases  is  much  larger,  as 
each  paragraph  does  not  correspond  to  a  case.  Thus,  No.  d087  is  as  follows: 
'*  Instances  of  the  construction  of  peculiar  testamentary  dispositions  of  prop- 
erty, and  of  the  determination  of  questions  arising  upon  the  words  employed 
by  the  testator,  and  the  facts  existing  in  the  particular  cases. ' '  There  follows  a 
list  of  forty-two  New  York  cases.  There  are  similar  lists  for  other  States;  as 
at  the  end  of  the  Massachusetts  decisions  there  are  thirty-five  cases  lumped 
together  in  the  same  way,  and  at  the  end  of  the  North  Carolina  cases  there  are 
eleven.  We  are  perfectly  aware  that  the  infinitely  varied  perversity  of  testators, 
and  their  untiring  ingenuity  in  disguising  their  intentions,  defy  all  efforts  at 
minute  classification ;  but  we  should  suj^se  that  a  larger  proportion  of  cases 
arising  under  wills  would  afford  illustrations  of  the  general  principles  of  law 
than  appears  to  be  the  case,  if  we  accept  Mr.  Abbott's  classification  as  the 
limit  of  possibility.  It  must,  however,  be  discouraging,  after  reading  all  the 
cases  which  the  digest  states,  to  find  that  in  the  reports  of  each  State  there 
are  many  others  to  the  character  of  which  the  digest  affords  no  clew. 

We  think,  moreover,  that  the  cases  collected  under  the  last  division  of  this 
title  might  have  been  arranged  more  felicitously,  and  cases  involving  the  ques- 
tion of  testamentary  capacity  or  undue  influence  kept  in  distinct  g^ups  from 
those  involving  merely  the  construction  of  particular  words.  As  it  is,  the  cases 
reported  in  the  same  volume  are  kept  together,  and  the  connection  between  the 
cases  is  accidental;  so  that  the  reader  must  examine  the  whole  class  in  order  to 
be  sure  that  he  has  seen  all  the  cases  bearing  on  any  one  question.  The  pecu- 
liar nature  of  the  cases  to  be  digested  is  doubtless  responsible  for  the  defects  in 
arrangement  which  we  have  pointed  out  under  this  title;  and  perhaps  the  suf- 
ficient answer  to  some  at  least  of  our  criticisms  is,  that  an  adequate  statement 
of  every  will  case  could  not  be  made  within  the  limits  of  this  work. 

On  the  whole,  we  are  satisfied  that  Mr.  Abbott  has  done  his  work  carefully 
and  well,  and  that  the  profession  is  under  an  obligation  to  him  for  affording 
them  the  means  of  lightening  sensibly  their  labors.  We  cordially  recommend 
this  digest  to  their  attention,  satisfied  that  they  will  find  in  it  all  that  its 
editor  has  promised. 

A  Digest  of  the  Law  of  Evidence,    By  James  Fitzjamss  Stephen,  Q.  C. 

London:  MacMillan  &  Co.     1876. 

Here  is  a  law-book,  or  peiiiaps  we  should  rather  say  the  ghost  of  a  law-book, 
or,  more  accurately  still,  the  skeleton  of  a  law-book,  duodecimo  in  form  and 
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bound  in  muslin.  To  come  in  such  a  questionable  shape  is  a  provocation  to 
scrutiny.  £yery  professional  Hamlet  is  bound  to  challenge  such  an  appari- 
tion in  the  name  of  all  that  is  venerable  in  the  methods  hitherto  practised  in 
l^al  book-making.  What,  we  beg^to  ask,  do  the  profession  think  of  an  author 
who  has  the  assurance  to  ask  them  to  sit  down  to  an  entertainment  in  which 
the  law  of  evidence  as  it  is  —  in  its  length,  breadth,  and  depth — is  to  be  taught 
from  one  hundred  and  forty  articles,  printed  on  one  hundred  and  thirty  pages, 
duodecimo,  as  aforesaid,  and  more  than  half  given  up  to  illustration  at  that? 
Why,  he  is  a  pretender,  of  course!  **  Nothing  of  the  sort,"  as  Miss  Jerusha 
says,  when  the  Member  from  Cranberry  Centre  insinuates  that  she  is  engaged. 
Stephen  is  an  honest  name  in  Engli^  jurisprudence,  and  neither  in  its  repu- 
tation for  honesty  or  ability  has  it  suffered  any  disparagement  by  this  new 
fooduction.  '*  I  have  endeavored,"  says  the  autiior  in  his  preface,  **  to  make 
a  statement  of  the  law  of  evidence  which  will  enable  not  only  students  of 
law,  but,  I  hope,  any  intelligent  person  who  cares  enough  about  the  subject 
to  study  attentively  what  is  here  written,  to  obtain  from  it  a  knowledge  of 
that  subject  at  once  comprehensive  and  exact,  —  a  knowledge  which  would 
enable  him  to  follow  in  an  intelligent  manner  the  proceedings  of  courts  of 
justice,  and  which  would  enable  him  to  study  cases  and  use  text-books  of  the 
common  kind  ^th  readiness  and  ease. "  We  cordially  say,  that,  in  our  opinion, 
he  has  succeeded  ;  and  we  quite  agree  also  with  the  conclusion  of  the  learned 
author,  **  that  any  one  who  makes  himself  thoroughly  acquainted  with  the 
contents  of  this  book  will  know  fully  and  accurately  all  the  leading  principles 
and  rules  of  evidence  which  occur  in  actual  practice. "  It  is  an  admirable  and 
most  valuable  work,  and  we  o(»nmend  it  to  all  whose  intellectual  stomachs  can 
digest  solid  food,  sincerely  hoping  that  the  author  will  receive  from  the  pro- 
fession all,  and  more  than,  the  encouragement  necessary  to  induce  him  to  exe- 
cute his  intimated  intention  to  '*  apply  the  same  process  to  some  other  branches 
of  the  law." 

The  PhUoiophy  of  Law;  being  Notes  of  Lectures  delivered  during  Twenty-three 
Years  (1852-1875)   in  the  Inner  Temple  Hall,  London.    By  Hbrbebt 
Bboom,  Ui.D.,  late  Professor  on  Common  Law  to  the  Inns  of  Court. 
San  Francisco:  Sumner   Whitney   &  Co.    1876. 
Another  edition.    New  York:  Baker,  Yoorhis,  &  Co.     1876. 

This  book,  the  author  informs  us,  is  intended  for  the  use  of  the  public  as 
well  as  of  law-students.  The  value  of  law-books  for  lay  reading  is  doubtful 
at  best;  but  they  are  certainly  useless  if  they  omit  to  define  the  terms  used, 
and  worse  than  useless  if  they  define  inaccurately.  Mr.  Broom  is  guilty  in 
both  respects.  What  is  an  indenture?  and  what  is  a  unilateral  contract?  are 
instances  of  questions  suggested,  but  not  answered,  by  him.  Oversights  of 
this  kind  are  easy  to  explain,  and  not  difficult  to  excuse.  The  more  familiar  a 
lawyer  is  with  the  language  which  he  has  to  use,  the  more  likely  he  is  to  forget 
how  much  explanation  it  needs  to  make  it  clear  to  the  non-professional  reader. 
But  no  explanation  at  all  is  better  than  such  as  this:  **  A  tort  b  a  wrong  done 
by  one  person  to  another;  the  term  being  used  in  civil,  not  in  criminal,  pro- 
cedure." This  comprehensive  definition  includes  alike  an  assault  and  bat- 
tery, a  failure  to  take  up  a  bill,  a  violation  of  marriage  duties,  and  an  illusory 
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execution  of  a  power,  under  the  head  of  **  Torts."  The  definition  of  a  cnme 
IB  more  diffuse,  but  not  more  helpful  in  practice;  and  to  specify  among  the 
requisites  of  a  deed,  that  it  must  ^*  contain  a  contract,"  is  hardly  correct  in 
a  modem  treatise  on  the  philosophy  of  law,  though  it  must  be  admitted  that 
there  is  authority  in  the  older  books  for  such  an  expression.  Properly  speak- 
ing, a  deed  may  not  be  or  contain  any  contract  at  all,  but  may  be  a  mere 
conveyance,  which  is  a  very  different  thing. 

As  a  philosophy,  indeed,  this  book  has  no  pretensions:  it  comprehends 
only  a  certain  number  of  rules  of  law,  arbitrarily  selected,  stated  with  more 
or  less  accuracy,  and  illustrated  by  citations  of  cases.  Of  the  history  of  these 
rules,  their  dependence  on  each  other,  and  the  reasons  for  them,  the  student 
is  left  in  ignorance. 

As,  however,  the  author's  r^utation  (well  deseryed  by  his  other  writings) 
will  no  doubt  create  a  demand  for  the  book,  it  may  be  well  to  mention  that 
the  San  Francisco  edition  is  much  the  prettier  and  better  of  the  two  American 
editions.  The  other  has  the  citations  inconveniently  transferred  from  the  mar* 
gin  to  the  end,  and  the  spelling  barbarously  corrupted  according  to  Webster. 

The  Constitutional  and  Political  History  of  the  United  States.  By  Dk.  H.  Von 
HoLST,  Professor  at  the  University  of  Freiburg.  Translated  from  the 
German,  by  John  J.  Laxob  and  Alfred  B.  Mason.  1750-1883.  State 
Sovereignty  and  Slavery.  Chicago  :  Calla^^n  &  Company.  1876.  Pp.  505. 
We  have  here  the  first  volume  of  what  promises  to  be  a  very  valuable 
series.  It  is  able,  lucid,  terse,  and  compendious,  and  withal  highly  enter- 
taining. One  who  has  taken  it  up  finds  it  difficult  to  drop  it.  The  author 
tells  us  in  his  preface  that  he  came  to  this  coxmtry  in  1867  as  an  emigrant, 
intending  to  becK>me  a  citizen,  and  remained  here  for  five  years.  He  does  not 
state  why  his  plan  was  abandoned.  He  is  evidently  an  enthusiast  in  the  love 
of  his  subject,  and  does  not  fail  to  impart  his  strong  feeling  to  his  reader. 
But  perhaps  he  does  not  sufficiently  bear  in  mind  that  a  dwarf  on  a  giant's 
shoulder  can  see  farther  than  the  giant.  He  views  the  men  and  the  acts  of  a 
century  ago  in  tiie  light  of  to-day.  Of  course  he  hates  slavery,  and  fully 
understands  its  evils,  and  knows  how  very  little  it  has  to  recommend  it;  but 
he  does  not  sufficiently  consider  how  or  how  gradually  the  opinion  of  the  world 
has  changed  on  this  subject  in  the  last  hundred  years.  The  decision  in  the 
ease  of  Somerset,  that,  under  the  common  law  of  England,  no  man  could  there 
be  a  slave,  was  made  almost  simultaneously  with  the  decision  in  Massachusetts, 
that  slavery  was  abolished  in  that  State  by  her  Bill  of  Rights.  The  slave-trade 
was  made  illegal  by  Great  Britain  and  by  the  United  States  in  the  same  year, 
and  in  both  countries,  after  long  and  bitter  struggles.  The  model  people  of  tiie 
former  country  have  probably  forgotten  that  slavery  existed  in  thdr  colonies 
till  the  year  1832.  Men  have  grown  wiser  since;  but  wisdom  is  a  plant  of 
slow  growth  in  any  the  most  favored  part  of  our  planet,  and  men  are  only  to 
be  judged  in  the  light  of  their  own  day.  Our  author  casts  up  to  us  too  mudi 
the  frequent  inconsistencies  of  our  political  conduct  with  the  principles  of  the 
Declaration  of  Independence;  which  is  like  ridiculing  Christendom  for  not 
acting  always  as  if  it  believed  in  the  doctrines  of  the  Sermon  on  the  Mount. 
The  inconsistency  is  too  old  and  too  palpable  to  be  a  subject  of  satire  to-day. 
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Bat  his  stoiy  ia  well  told,  and  generallj  with  fairnees;  and  it  shows  yerj 
elearly  how  the  political  questions  before  the  country  have  constantly  tended 
to  become  sectional,  and  to  divide  parties  at  last  by  geographical  lines,  and, 
indeed,  almost  always  by  a  line  running  from  east  to  west.  It  proves,  too, 
that  nothing  but  a  universal  sense  of  its  necessity  brought  the  varying  powers 
of  the  country  into  a  union,  and  that,  up  to  the  period  (1838)  at  which  this 
volume  leaves  us,  the  same  conviction  was  continually  needed  to  preserve  it; 
and,  without  specially  aiming  to  do  so,  it  establishes  Ihe  fact,  that  the  greatest 
statesman  who  ever  illustrated  this  Western  hemisphere  was  Alexander  Ham- 
ilton. 

The  book  is  very  handsomely  printed;  but  it  has  no  index,  and,  like  many 
other  good  books,  is  too  large  and  heavy  to  be  held  comfortably  in  the  hand 
during  perusal.  We  heartily  wish  that  publishers  would  consider  more  care- 
fully ihe  muscles  of  their  customers  in  this  particular. 

MassachttseUs  Reports,  114.  Cases  argued  and  determined  in  the  Supreme 
Judicial  Court  of  Massachusetts,  November,  1873~January,  1874.  Al- 
bert G.  Browne,  Jr.,  Reporter.  Boston:  H.  O.  Houghton  &  Co.,  comer 
Beacon  and  Somerset  Streets.     1876. 

This  volume,  Uke  its  two  predecessors,  is  the  work  of  Mr.  Green,  and  its 
publication  restores  the  continuity  of  this  series  of  reports  to  and  including 
the  119th  Massachusetts.  The  profession  may  congratulate  itself,  that,  thanks 
to  the  exertions  of  the  reporters  since  the  passage  of  the  Stat.  1874,  c.  44,  it 
now  enjoys  facilities  hitherto  unknown  for  the  examination  of  the  latest  de- 
cisions in  the  investigation  of  any  subject. 

In  fact,  the  general  system  of  reporting  now  established  is  admirable;  and 
one  excellent  feature,  for  which  we  have  to  thank  the  reporters  alone  (since  it  is 
not  required  by  law) ,  is  the  preservation  of  all  the  original  papers,  briefs,  &c. ,  in 
every  reported  case  in  convenient  volumes  in  the  Law  Library  at  Boston.  The 
value  of  these  volumes  cannot  be  over-estimated,  as  they  preserve  in  a  perma- 
nent form  all  the  materials  forming  the  cases  submitted  to  the  full  court,  with 
all  the  authorities  cited.  It  is  often  difficult  for  a  reporter  to  decide  in  what 
cases  to  preserve  in  the  reports  the  arguments  of  counsel;  and,  considering  the 
immense  assistance  which  the  conscientious  research  of  advocates  must  be  to 
a  court  of  last  resort,  we  think  our  reporters  have  often  erred  in  not  devoting 
more  space  to  arguments.  But  this  criticism  will  have  less  force  in  the  future, 
if  all  the  papers  and  briefs  are  always  to  be  at  hand  where  they  may  be  con- 
sulted.   This  result  might  well  be  insured  by  legislation. 

It  may  be  remarked  in  passing,  that,  in  IJie  present  volume,  the  arguments 
are  reported  in  but  very  few  cases;  but,  as  the  book  is  of  the  usual  size,  we 
have  no  doubt  that  it  would  have  been  impossible  to  take  any  other  course  than 
the  one  which  has  been  followed. 

The  case  of  O^ConneU  v.  Kelly,  p.  97,  settles  a  point  with  regard  to  power 
of  sale  mortgagee  which  has  often  occasioned  discussion  among  conveyancers, 
bat  has  never  been  distinctly  adjudicated;  although  a  somewhat  similar  case, 
later  in  its  actual  decision,  has  before  been  published  in  Alden  v.  Wilkim, 
117  Mass.  216.  The  holder  of  a  second  mortgage  for  $500,  containing  a  power 
of  sale,  having  executed  his  power  and  sold  the  mortgaged  premises,  then  sub- 
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ject  to  a  prior  mortgage  for  $1,000,  executed  his  deed  to  the  purchaser  iu  con- 
sideration of  the  sum  of  $1,850,  and  also  delivered  his  affidavit,  reciting  that 
the  "  mortgaged  premises  "  were  sold  for  $1,850;  and,  an  action  of  contract  for 
money  had  and  received  being  brought  by  the  owner  of  the  equity  of  redemp- 
tion, it  was  held  that  parol  evidence  was  admissible  to  show  that  the  sale  was 
subject  to  the  prior  mortgage,  and  that  all  the  second  mortgagee  really  received 
was  the  surplus  above  the  prior  mortgage,  the  affidavit  working  no  estoppel. 

The  decision  will  be  efficacious  in  preventing  iniquitous  suits  founded  upon 
merely  technical  grounds.  In  this  case,  however,  the  owner  of  the  equity  of 
redemption  was  not  the  orig^al  mortgagor;  and  no  intimation  is  given  as  to 
whether  the  mortgagee  would  have  been  estopped  by  his  affidavit  as  against 
the  Honor  of  the  power. 

Totole  V.  Towle,  p.  167,  decides  that,  notwithstanding  the  married  woman 
statutes  passed  prior  to  1874,  a  promissory  note  made  payable  to  a  married 
woman  at  the  request  of  her  husband,  upon  a  consideration  moving  solely  from 
him,  is  not  her  separate  property  so  that  she  can  maintain  an  action  upon  it, 
but  that  it  is  governed  by  the  common  law. 

The  cross-actions  of  AspimoaU  v.  CurtiSy  and  Curtis  v.  Aspinwall,  p.  187, 
affirm  the  English  doctrine,  that  the  employment  by  a  seller  at  an  auction  sale, 
advertised  as  "positive"  and  "without  reserve,'*  of  puffers,  or  by-bidders, 
renders  the  sale  voidable  by  an  innocent  purchaser;  but  it  is  also  held  that 
the  seller,  in  order  to  sustain  the  sale,  may  show  that  the  purchaser  was  not 
influenced  by  the  by-bidding. 

No  opinion  is  expressed  upon  the  effect  of  by-bidding  at  an  auction  sale 
not  advertised  as  positive  or  without  reserve;  and  the  law  of  Massachusetts 
remains  unsettled  upon  this  important  subject,  upon  which  the  courts  of  the 
different  States  and  those  of  Great  Britain  have  arrived  at  very  different  con- 
clusions. 

A  further  decision  in  these  cases  is  to  the  effect  that  a  purchaser  at  an 
auction  sale,  who  pays  a  sum  of  money  upon  the  spot,  to  be  "  forfeited  to  the 
seller  if  the  terms  and  conditions  are  not  complied  with,"  and  with  the  fur- 
ther agreement  that  "  the  forfeiture  of  said  money  does  not  release  the  pur- 
chaser from  the  obligation  to  take  the  property,"  can  avail  himself  of  such 
payment  pro  tanto  in  a  suit  to  recover  the  price  of  the  property. 

In  Harriman  v.  Boston,  p.  241,  a  suit  for  personal  injuries  received  by 
reason  of*  a  defective  highway,  under  Gen.  Stats,  c.  44,  sect.  22,  a  majority 
of  the  court  hold  that  evidence  that  a  coal-hole  on  a  much-travelled  city  street 
was  open  in  the  early  morning,  and  open  at  noon  when  the  plaintiff  fell 
into  it,  and  that  the  occupant  of  the  premises  did  not  know  how  it  came  open, 
may  be  submitted  to  the  jury  to  show  that  the  city  had  reasonable  notice  of 
the  defect. 

The  majority  of  the  court,  in  the  discussion  of  the  case,  say,  "  We  cannot 
say  as  matter  of  law  .  .  .  that  there  is  not  enough  shown  to  warrant  the  jury 
in  finding  that  the  proper  officers  of  the  city,  whose  duty  it  is  to  attend  to 
municipal  affairs,  either  knew,  or  with  proper  diligence  might  have  knoum,  of  it, 
in  time  to  have  prevented,  by  reasonable  effort,  the  injury  complained  of." 

As  the  statute  in  explicit  terms  requires  the  plaintiff  to  prove  "  reasonable 
notice  of  the  defect,"  it  is  difficult  to  see  the  competency  of  evidence  which 
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should  simply  have  a  tendency  to  show  that  the  municipal  offioen,  ''with 
proper  yigilance,  might  have  known,"  in  the  language  of  the  opinion;  and« 
unless  a  reasonable  opportunity  to  acquire  knowledge  is  knowledge,  the  de- 
cision is  illogical.   We  regret  that  the  dissenting  judges  did  not  write  opinions. 

The  criminal  cases  of  the  volume,  of  which  there  is  a  goodly  number,  are 
not  worthy  of  especial  mention,  with  the  exception,  perhaps,  of  CommonweaUk 
Y.  Carr^  p.  280,  which  holds  that  a  defendant  who  pleads  misnomer  in  abate- 
ment to  an  indictment  for  a  misdemeanor,  and  against  whom  the  fact  is  found 
on  issue  joined,  is  not  entitled  to  plead  oyer  as  a  matter  of  right. 

Sparhawk  y.  Sparharok,  p.  855,  is  a  curious  case  arising  under  the  diyoroe 
laws.  A  diyoroe  nisi  haying  been  granted  to  a  wife  under  the  Stat.  1870, 
c.  404,  sect.  3,  the  husband,  in  this  case,  applies  to  the  court  to  haye  th« 
diyoroe  made  absolute  and  for  leaye  to  marry  again:  but  the  court  hold,  that 
since  the  repeal  of  that  section  by  Stat.  1878,  c.  871,  sect.  8,  only  the  party  to 
wkom  the  diyorce  nisi  had  been  granted  can  haye  such  diyoroe  made  absolute; 
and  that,  therefore,  the  husband  in  the  present  case  cannot  be  diyorced  a 
vinculo  and  haye  leaye  to  marry  again. 

In  GameU  y.  Gametty  p.  879,  it  is  held  that  the  fact  that  both  parties  to  a 
libel  for  diyorce  were  insane  when  the  libel  was  filed  is  not  a  conclusiye  reason 
for  dismissing  it. 

An  assignment  of  a  mortgage  in  common  form,  with  the  usual  words,  **  do 
hereby  sell,  assign,  transfer,  set  oyer,  and  conyey  said  mortgage,  the  real 
estate  thereby  conyeyed,  and  the  promissory  note,  &c.,  thereby  secured,"  ia 
held  in  Durgin  y.  Busjieldj  p.  492,  to  pass  only  the  interest  of  the  mortgagee 
in  this  mortgage,  and  not  a  separate  interest  owned  by  him  in  the  land;  and 
the  decision  probably  settles  the  question,  often  mooted,  whether  the  holder  of 
two  mortgages,  intending  merely  to  discharge  his  second  mortgage,  but  using 
an  ordinary  blank  discharge,  also  discharges  his  first  mortgage. 

Daniels  y.  Newton^  p.  580,  is  an  elaborate  judgment  of  the  lamented  Justice 
Wells  upon  the  question,  whether  an  action  for  the  breach  of  a  written  agree- 
ment to  purchase  land  can  be  maintained,  if  brought  before  the  expiration  of 
the  time  giyen  for  the  purchase,  simply  upon  the  ground  of  an  absolute  refusal 
on  the  part  of  the  purdiaser  eyer  to  purchase;  the  question  being  decided  in 
the  negatiye. 

The  work  of  the  reporter  throughout  the  yolume  is  well  and  thoroughly 
done;  and  all  the  members  of  the  profession  who  haye  recognized  and  appre- 
eiated  ihe  scholarly  work  of  Mr.  Green  in  the  yolumes  which  he  has  reported 
must  haye  keenly  felt,  upon  receiying  the  intelligence  of  his  im timely  death 
at  almost  the  same  time  this  his  latest  work  was  published,  how  great  is  the 
kas  which  they  haye  sustained. 

The  Flush  Times  of  Alabama  and  Mississippi.    A  Series  of  Sketches.    By 

Joseph  G.  Baldwin.     Eleyenth  Thousand.     San  Francisco:   Sumner 

Whitney  &  Co. 

Thib  book  is  a  collection  of  papers  originally  published  in  the  Southern 
lAterary  Messenger^  intended  to  illustrate  the  times  preceding  the  financial 
crash  of  1887  and  1888. 

These  the  author  has  been  persuaded  by  his  friends  to  publish  in  a  book 
bound  in  gaudy  green  and  gold. 
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The  writer  is  a  Yirginian,  as  the  dedication  **  to  the  old  folks  at  home, 
my  friends  in  the  Valley  of  the  Shenandoah/'  shows.  His  attachment  for  the 
old  Commonwealth  and  her  children  is  unbounded.  He  writes  with  facility, 
and  some  humor;  but  most  of  the  sketches  we  do  not  think  worth  republish- 
ing. There  is  one  paper  only  in  the  book  whidi  is  of  general  interest  to  the 
bar  of  the  country,  because  of  its  subject,  and  because  it  tends  to  postpone  a 
little  the  oblivion  which  soon  overwhelms  forensic  reputation. 

We  refer  to  the  sketch  of  S.  S.  Prentiss  as  a  lawyer,  which  is  interesting 
and  well  judged.  Prentiss  was  undoubtedly  and  easily  first  among  his  asso- 
ciates in  power  and  genius;  and,  at  the  same  time,  the  exemplar  not  only  of 
the  virtues,  but  of  the  vices,  of  the  heterogeneous  people  and  lawyers  among 
whom  he  lived. 

Though  obliged  to  support  one  apparently  boneless  leg  l>y  a  sort  of  twisted 
walking-stick,  and  of  raUlier  stout  and  sturdy  figpire,  his  appearance  and  car- 
riage were  noble;  his  head  and  face  such  as  enabled  him  to  express  with  the 
greatest  emphasis  all  the  emotions  by  which  he  was  moved  and  by  sympathy 
with  which  an  audience  is  capable  of  being  affected.  His  voice,  which  was  a 
perfect  organ  for  the  expression  of  the  tenderest  feeling,  the  noblest  senti- 
ments, and  the  most  bitter  scorn  and  detestation,  at  once  seized  upon  the  fasci- 
nated hearer;  and  such  was  his  eloquence  in  the  true  sense,  that  the  aptest 
word  was  never  wanting  in  which  to  clothe  his  thought.  In  his  power  with 
^  jury,  his  fascination  resembled  that  of  Choate:  and  it  can  be  readily  under- 
stood how  it  was  with  the  juries  before  which  he  appeared;  he  led  them  and 
ruled  them,  and  like  an  organist  played  upon  their  very  heartstrings,  arousing 
at  will  their  sense  of  honor  and  of  wrong,  their  deep-seated  prejudices  and 
their  warm  affections.  We  have  heard  that  one  jury  so  far  forgot  the  cause  in 
their  admiration  for  the  counsel  as  to  bring  in  this  verdict:  *^  The  jury  find 
for  lawyer  Prentiss,  with  costs ; "  and  yet  it  is  said  by  those  who  knew  Prentiss 
best  that  his  greatest  legal  efforts  were  before  the  courts  in  which  questions  of 
pure  law  were  discussed.  His  power  of  memory  was  like  that  of  Mithridates. 
He  slept  as  little  as  Napoleon.  He  tried  his  cases  best,  he  said,  when  he  had 
sat  up  all  nigiit.  With  these  extraordinary  powers,  he  awoke  and  found  him- 
self famous ;  and  his  career,  which  was  cut  off  at  the  early  age  of  forty-two, 
was  as  brilliant  as  that  of  a  meteor.  Generous  to  a  fault,  the  soul  of  honor 
and  chivalrous  courage,  he  spent  night  after  night  in  the  wildest  orgies  and 
most  reckless  gaming.  He  lost  or  won  thousands  upon  the  torn  of  a  card  with 
the  careless  gayety  of  Charles  Fox. 

The  influence  of  such  an  example  upon  the  rising  profession  was  undoubt- 
edly very  bad.  None  of  his  young  admirers  had  the  genius,  all  imitated  the 
vices,  of  the  idolized  leader.  As  Burke  said  of  the  imitators  of  the  style  of  Dr. 
Johnson,  "  They  have  the  contortions  of  the  sibyl  without  her  inspiration, 
the  nudosity  of  the  oak  without  its  strength.*' 

But,  such  is  the  transitory  and  ephemeral  character  of  a  lawyer's  reputation, 
that,  had  not  Prentiss  identified  himself  with  a  political  question  in  which  he 
had  the  sympathy  of  a  people  otherwise  opposed  to  him  in  politics,  how  few 
outside  of  the  lawyers  of  the  county  courts  in  which  he  practised  would  have 
known  that  such  a  man  had  lived  within-  forty  years  I 

In  one  of  the  papers,  entitled  **  Sharp  Financiering,"  is  an  amusing 
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account  of  one  Mr.  Ripley,  a  gentleman  who  wished  to  transfer  to  his  hom« 
in  Korth  Carolina  in  safety  $1,200  which  he  had  collected  in  the  Western  town 
of  T.  He  applied  for  a  sight-bill  of  exchange  on  Raleigh  to  one  Thompson, 
who  acted  as  a  banker  or  broker.  Thompson,  with  characteristic  politeness, 
said  he  would  endeavor  to  oblige  him,  drew  the  bill,  took  his  funds  and  five 
per  cent  commission,  and  at  parting  asked  Mr.  Ripley  if  he  would  oblige  him 
by  handing  his  correspondent,  the  drawee  of  the  bill,  a  small  parcel.  Mr. 
Ripley  was  hap^^  to  oblige,  and,  after  some  adventures  in  the  Creek  country, 
reached  Raleigh,  handed  the  parcel  to  the  banker,  and  presented  the  bill  of 
exchange,  with  a  request  to  him  to  honor  the  same.  *  ^  That, ' '  said  the  banker, 
«<  depends  a  good  deal  upon  the  contents  of  this  package; "  opening  which,  Mr. 
Ripley  f  oxmd  it  contained  the  original  sum  (less  the  conmiission)  paid  by  him 
to  the  drawee,  who  had  thus  charged  him  five  per  cent  for  carrying  his  own 
money  to  Raleigh  I 

Thompson  used  to  remark  that  that  was  the  safest  operation,  all  round,  he 
ever  knew.  He  had  got  his  exchange,  the  buyer  had  got  his  bill  and  the 
money  too,  and  the  drawee  was  fully  protected!  There  was  profit  without 
outlay  or  risk. 

Reports  of  Cases  determined  in  the  Supreme  Court  of  the  State  of  Nevada  during 
the  Year  1874-75.  Reported  by  Charles  F.  Bicknell,  Clerk  of  Supreme 
Court,  and  Hon.  Thomas  P.  Hawlet,  Chief  Justice.  Volume  X.  San 
Francisco:  A.  L.  Bancroft  and  Company,  1876. 

The  judges  of  the  Supreme  Court  of  Nevada  are  three  in  number,  and  are 
elected.  The  reports  are  edited  by  the  clerk  and  the  chief  justice.  Four 
terms  are  held  in  each  year;  and  the  volume  before  us  covers  cases  determined 
from  the  October  Term,  1874,  down  to  and  including  the  January  Term,  1876, 
and  contains  fifty-four  cases.  Our  principal  criticism  of  the  reporting  relates 
to  the  head-notes,  which  are  unsatisfactory:  they  deal  in  generalities,  and  do 
not  give  any  clear  notion  of  the  points  actually  decided.  Most  of  the  cases 
are  of  local  rather  than  general  interest,  discussing  questions  of  practice, 
construing  State  statutes,  or  deciding  the  title  to  lands. 

In  State  v.  Central  Pacific  R.R.  Co.,  p.  47,  which  was  a  suit  to  recover  for 
taxes,  it  was  held,  on  the  authority  of  Railroad  Company  v.  Peniston,  18  Wall.  6, 
that  evidence  could  not  be  received  to  establish  the  proposition  that  the  Cen- 
tral Pacific  was  a  national  road,  constructed  by  the  general  government  for 
thB  purpose  of  carrying  into  execution  its  powers  over  postal,  military,  and 
conmiercial  matters,  and  was,  therefore,  exempt  from  State  taxation;  also 
tiiat  a  foreign  corporation  cannot  plead  the  Statute  of  Limitations  in  a  per- 
sonal action;  also  that  the  cash  value  of  a  railroad  is  its  necessary  cost  of 
construction. 

The  State  ex  ret,  George  v.  Stoift,  p.  176,  was  an  application  for  mandamus 
to  compel  the  respondent,  as  sheriff,  to  issue  to  the  relator  a  license  to  conduct 
and  keep  the  game  of  faro  in  Carson  City  for  tiie  term  of  three  months. 
Bbatty,  J.,  whose  opinions  in  this  volume  are  certainly  elaborate,  occupies 
twenty-two  pages  in  a  discussion  of  authority  and  principle  on  the  question, 
whether  a  court  can  look  beneath  or  beyond  the  statute-roll  to  the  journals  of 
the  iKNues  of  the  legislature  to  see  whether  or  not  what  purports  to  be  a  law 
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was  ever  passed  by  the  legislature  in  the  form  in  which  it  is  solemnly  engrossed. 
Fifteen  States  have  decided  the  question,  —  six  of  them  in  favor  of  this  power 
of  the  oourt;  and  nine  following  the  £nglish  rule,  that  the  statute  roll  is  con- 
clusive. In  Mississippi  the  court  divided  on  the  question.  Nevada  goes  with 
the  majority. 

In  The  State  ex  rel.  Chase  v.  Rogers,  p.  250,  under  a  provision  of  the  State 
constitution  that  the  enacting  clause  of  every  law  shall  be  as  follows,  '*  The 
people  of  the  State  of  Nevada,  represented  in  senate  and  assembly,  do  enact 
as  follows,"  a  law  from  the  enacting  clause  of  which  were  omitted  the  words 
**  senate  and  "  is  held  to  be  unconstitutional  and  void. 

In  Ex  parte  Spinney j  p.  323,  Bbattt,  J.,  thought  that  a  law  forbidding 
any  one  but  a  regular  graduate  of  some  chartered  medical  school,  or  a  person 
who  had  practised  medicine  in  Nevada  for  ten  years  preceding  the  passage  of 
the  law,  to  practise  or  prescribe  as  a  physician,  was  in  conflict  with  tlie 
Fourteenth  Amendment  to  the  €k>nstitution  of  the  United  States.  Hawley, 
C.  J.,  thought  not,  as  did  also  Earll,  J. ;  but  the  latter,  not  having  heard  the 
arguments,  did  not  participate  in  the  decision,  which  was  on  another  ground. 

State  V.  Rovety  p.  388,  the  verdict  on  an  indictment  for  murder  was,  that 
the  defendant  was  guilty  as  charged.  This  the  court,  under  a  statute  requir- 
ing the  jury  to  designate  by  their  verdict,  the  degree  of  the  crime,  hold  to  be 
an  insufficient  verdict  on  which  no  judgment  could  be  had,  and  refuse  the 
application  of  the  defendant  to  be  discharged,  and  order  a  new  trial,  on  the 
ground  that  the  acquiescence  of  the  defendant  in  the  verdict,  when  he  might 
have  had  it  amended,  prevented  him  from  claiming  that  he  had  ever  been  in 
jeopardy. 

Commentaries  on  the  Laws  of  England.    By  Hebbebt  Bboom,  LL.D.,  of  the 
Inner  Temple,  Barrister-at-Law,  Reader  in  Common  Law  to  the  Inns  of 
Court,  Author  of  **  A  Selection  of  Legal  Maxims,''  &c. ;  and  Edward  A. 
Hadlet,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Trin- 
ity College,  Cambridge.    In  Two  Volumes.    With  Notes  by  William 
Wait,  Counsellor-at-Law.    Albany,  N. Y. :  John  D.  Parsons,  Jr. 
We  regret  to  say  that  the  American  notes  to  this  work  are  of  the  kind  to 
which  we  have  become  accustomed  in  reprints  of  English  law-books.    They 
are  simply  a  piece  of  slop-work.    The  task  attempted  by  the  editor  was  one 
which  it  was  impossible  to  execute  successfully,  however  seriously  undertaken. 
When  an  author  has  produced  a  fluent  and  coherent  exposition  of  one  body  of 
law,  it  must  always  be  felt  to  be  an  impertinence  for  a  stranger  to  interrupt 
the  current  of  his  thought  and  destroy  the  unity  of  his  conception  by  occa- 
sional statements  of  the  parallelisms  or  divergences  of  another  system.    Not 
only  is  the  English  treatise  spoiled  for  the  reader,  but  the  patching  never 
succeeds  in  making  it  available  as  an  American  commentary.    But,  if  such  an 
attempt  must  needs  be  made,  the  reader  has  a  right  to  expect  some  of  the 
qualities  which  would  have  fitted  the  editor  to  write  an  original  work.    It  is 
not  enough  to  collect  a  string  of  cases,  even  if  many  of  them  are  late:  they 
must  be  studied  and  thought  about.    It  is  not  enough  to  have  studied  and 
thought:  the  editor  must  Imow  what  to  omit,  and  when  to  say  what  he  does 
say.    He  must,  moreover,  carefully  adjust  himself  to  the  scale  of  his  author; 
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and,  when  the  text  is  dealing  in  a  broad  way  with  general  principles,  He  most 
emphatically  must  not  incumber  his  notes  with  all  the  disproportionate  details 
which  can  be  gathered  from  Mr.  Abbott's  digests.  Whether  the  notes  before 
us  comply  with  these  canons,  we  leave  the  reader  to  judge,  if  he  is  curious  on 
the  matter. 

TJie  Law  of  the  Road,  (fc.  By  R.  Vashon  Rogebs,  Jr.  San  Francisco : 
Sumner  Whitney  &  Co.  New  York:  Hurd  &  Houghton. 
We  have  read  Mr.  Rogers's  book  with  some  care,  to  give  it  the  examination 
which  its  novelty,  at  least,  warranted.  Our  author  does  not  say  whether  his 
effort  is  intended  for  the  professional  or  the  lay  reader.  The  latter  will  doubt- 
less be  attracted  by  the  narrative  style;  but  we  can  easily  see  that  he  may 
experience  no  little  embarrassment  how  to  take  this  primer  of  the  law,  or 
hornbook  of  litigation.  If  allured  into  it  as  a  work  of  entertaining  fiction,  he 
will  find  it  harder  reading  than  Sir  Charles  Grandison  or  the  Great  Cyrus, 
the  narrative  is  so  manifestly  the  mere  framework  whereon  to  hang  the 
drapery  of  the  law;  and  its  interruptions  leave  the  reader's  mind  with  a 
curiously  jolted  feeling,  such  as  his  person  would  experience  from  his  car 
running  off  the  track.  On  the  other  hand,  his  interest  in  the  story  may  beguile 
his  attention  from  the  points  decided,  and  leave  him  with  the  conclusion  that 
mixing  law  and  fiction,  as  Lamb  said  of  brandy  and  water,  spoils  two  good 
things. 

Speaking  from  the  merely  legal  point  of  view,  we  must  admit  that  the  book 
has  no  small  merit.  The  necessity  of  suiting  the  lay  reader  compels  a  clear 
condensation  and  simplicity  in  stating  the  points  decided,  in  which  our  author 
has  been  quite  successful ;  and  the  thread  of  narrative  serves  the  double  pur- 
pose of  fixing  the  point  as  stated  by  some  striking  incident  connected  with  it, 
thus  utilizing  the  strongest  elements  of  memorizing,  —  the  picture  faculty  and 
the  law  of  association, 

*'  Segnius  irritant  animos  demissa  per  aurem 
Quam  qtue  sunt  ocnlis  sabjecta  fidelibos ;  '* 

and  also  furnishing  an  order  of  the  subject  easily  apprehended  by  the  unprofes- 
sional reader,  and  so  facilitating  reference,  and  not  unintelligible  to  the  lawyer. 
So  far  as  we  have  examined  the  book,  we  find  no  errors  of  statement  of 
the  restdts  of  cases,  and  not  many  omissions.  Among  them  is  the  case  of 
Noru>ay  PL  Co.  v.  B.  Sf  M,  R.R.,  1  Gray,  263,  which,  with  the  recent  decision 
of  Hart  V.  Rice,  118  Mass.  201,  distinguishes  our  Massachusetts  rule  as  to  lia- 
bility of  carriers  after  the  transit  has  ceased  from  that  of  most  of  the  States, 
and  perhaps  of  England.  We  also  consider  it  unfortunate  that  our  author 
could  not  have  incorporated  the  recent  case  of  Commonwealth  y.  B.  Sf  A.  R.R., 
decided  in  this  State  a  few  weeks  since,  by  which  it  appeared  that  the  provis- 
ions of  the  General  Statutes  of  Mass.,  c.  63,  §§  97,  98,  authorized  railroad 
companies  to  kill,  without  charge,  any  bachelor  or  childless  widower  not  a 
passenger;  whereas,  if  the  victim  were  a  husband  or  father,  it  would  cost  the 
railroad  f5,000  to  indulge  in  its  little  amusement.  We  have  always  heard  that 
the  law  favored  marriage,  but  think  this  a  little  too  strong.  It  is,  in  effect,  a 
game  law,  and  might  properly  have  preceded  the  title  in  tiie  General  Statutes, 
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**  Bass,  when  to  be  taken/'  with  *<  Bachebrs,  when  may  be  killed.''  We  think 
Mr.  Bogen  may  appropriately  include  it  in  hia  next  edition. 

His  work,  however,  does  not  profess  to  exhaust  the  topics,  or  the  authorities 
bearing  on  them;  and  this  want  of  completeness  may  be  urged  against  it,  and 
to  some  extent  admitted  as  a  defect,  at  least  for  the  professional  lawyer.  We 
should  hardly  advise  this  style  of  treatment  for  law-books  in  all  departments. 

We  are,  however,  disarmed  as  critics  by  the  professions  of  humility  on  the 
author's  part,  and  may  attribute  to  these  the  gentle  temper  of  our  predecessors 
in  that  function,  whose  pens,  the  preface  informs  us,  ^*  have  been  dipped  in  a 
solution  of  honey  and  sugar  "  (a  very  nasty  mess,  we  should  say).  We  wish 
the  preface  had  not  spoken  of  the  humility  of  Heap.  It  may  be  a  pun, — for 
the  book  is  funny  by  intention,  —  meant  to  indicate  the  manner  of  compilation 
adopted ;  or  it  may  be  a  blunder,  for  we  grieve  to  say  that  our  old  friend  **  Tony 
Veller,  the  beloved  of  forty  mile  of  vidders,"  is  designated  (p.  213)  as 
*'  Samivel  Teller,  Sr."  And  again:  on  p.  6  we  find  a  reference  to  Judge 
'^  Sir  John  Moore."  Our  historical  reading  had  led  us  to  suppose  this  gentle- 
man to  be  the  general,  whom,  from  our  boyish  days,  we  **  buried  darkly  at 
dead  of  night; "  laid  him  down  **  slowly  and  sadly,"  &c.,  to  the  melody  of 
Wolfe's  immortal  verse.  Perhaps  it  was  one  More,  the  father  of  the  great 
chancellor,  to  whom  Mr.  Rogers  refers.  If  Mr.  Rogers's  spelling  be  intentional, 
it  adds  to  history  the  new  fact  that  Thomas  Moore  was  executed  in  the  reign 
of  Henry  Yin.  for  high  treason ;  which  would  startle  the  admirers  of  the  light- 
hearted  bard  of  Lalla  Rookh  and  the  Fudges. 

We  would  not  be  hypercritical;  but  we  hope  that  instrumerUa  bella  (p.  243) 
and  ctm  personam  (p.  209)  are  not  the  author's  own  notions  of  the  proprieties 
of  the  Latin  tongue. 

But  we  have  graver  cause  of  complaint  with  the  book  than  omissions  or 
misprints.  There  are  risks  in  this  mode  of  law-book  writing  which  lead  us 
lawyers  to  withhold  from  it  our  approval.  Not  only  may  it  invade  all  branches 
of  the  law,  but  the  fascination  of  thus  bringing  legal  lore  from  its  mysterious 
home  to  all  the  occasions  of  life  may  allure  authors  in  other  departments  of 
literature  into  casing  their  peaceful  efforts  also  in  the  steely  panoply  of  the 
law.  Such  a  mode  of  treatment  may,  on  Mr.  Rogers's  plan,  easily  become 
general ;  for  it  can  be  as  readily  applied  to  a  cook-book  as  to  a  novel.  The  late 
Mr.  Greeley,  for  instance,  could  have  sandwiched  his  treatise,  '^  What  I  know 
about  Farming,"  with  what  he  didn't  know  about  law,  by  connecting  his 
chapters  on  the  soil  with  a  discourse  on  real  property  in  its  various  branches. 
Those  on  the  stock  might  have  been  made  to  bear  a  dissertation  on  sale,  warranty, 
or  distress,  and  the  farm-buildings  have  been  garnished  with  a  lively  sprinkling 
of  lien  cases.  In  fact,  we  see  no  end  to  the  possibilities  thus  opening  to  view. 
Every  book  wiU  be  freighted  with  legal  information.  We  shall  soon  find,  under 
this  new  dispensation  of  law  for  the  million,  our  occupation  as  lawyers 
gone.  Not  merely  will  every  man,  but  every  woman  and  child,  be  their  own 
lawyer;  and  the  wife  of  our  bosom  will  respond  to  a  plajrful  tap  by  citing  to 
us  the  case  of  Commonwealth  v.  McAfee,  108  Mass.  458,  while  intimating  to  us 
her  contempt  for  Judge  Buller's  thumb  and  his  law.  No,  Mr.  Rogers:  reallyi 
this  sort  of  thing  will  not  do. 
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Reports  of  Ca$e$  argued  and  determined  in  the  Supreme  Court  of  the  State  of 
Wisconsin.  With  Tables  of  ihe  Caees  and  Principal  Matters.  O.  M.  Con* 
OVER,  OflScial  Reporter.  Vol.  XXXIX.  Containing  cases  determined  at 
the  August  Term,  1875,  and  ihe  January  Term,  1876.  Chicago:  Calla- 
ghan  &  Co.     1876. 

Mr.  Conover  has  caught  up  with  the  court,  and  stands,  we  believe,  in  envi- 
able prominence  as  the  only  reporter,  who,  in  July,  has  published  all  the  cases 
determined  prior  to  June  6.  That  the  volume  before  us  contains  all  the  deter- 
mined cases  not  before  reported  is  due  to  the  energy  of  the  reporter;  that  he 
is  able  to  give  the  profession  the  reports  so  rapidly  and  promptly  is  due  to  the 
court.  In  most  instances,  the  court  only  are  to  blame  for  the  tedious  and  often 
inexcusable  delays ;  but  we  are  glad  to  omit  the  Wisconsin  court  from  the  un- 
worthy catalogue  of  those  who  render  more  blind  and  treacherous  the  paths  of 
the  profession  by  concealing  from  them  the  sources  of  light.  It  wiU  hardly 
be  possible  in  Wisconsin,  as  it  is  in  some  of  our  older  States,  for  counsel  to 
advise  their  clients,  bring  suit,  and,  after  trial,  to  argue  the  questions  of  law  in 
the  Supreme  Court,  only  to  find  that  that  august  and  deliberate  tribunal  had 
decided  the  question  more  than  a  year  previously,  and  one  of  its  members  was 
still  engaged  in  drawing  the  opinion. 

From  the  reported  cases  we  select  for  notice  the  following:  Hall  v.  The 
State  J  p.  79,  in  which  it  is  decided  that  a  commissioner  to  make  geological  sur- 
veys, with  whom  the  Governor  of  Wisconsin  on  behalf  of  the  State  made  a 
contract  for  services  for  five  years  at  a  stipulated  salary,  could  not  recover  for 
salary  earned  during  that  time,  and  after  the  repeal  of  the  law  authorizing 
such  a  contract;  that  the  plaintiff  was  a  public  officer ;  and  that  the  repeal  did 
not  impair  the  obligation  of  a  contract. 

Van  Slyke  v.  Trempealean  County  Farmers*  Mut,  Fire  Ins,  Co. ,  p.  890,  was 
one  of  three  cases  reported  in  this  volume  which  involved  a  change  of  venue 
on  account  of  prejudice  in  the  presiding  judge.  In  this  case,  advantage  was 
taken  in  the  court  below  of  a  statute  which  permitted  a  member  of  the  bar 
to  be  agreed  on,  in  case  of  prejudice  in  the  judge,  who  thereupon  should  pre- 
side and  have  and  exercise  for  that  case  all  the  powers  and  duties  of  a  circuit 
judge.  The  plaintiff  had  a  verdict  and  judgment:  the  defendant  appealed. 
Mr.  Chief  Justice  Ryan  gives  the  opinion,  to  the  effect  that  the  legislature 
cannot  confer  judicial  power  on  a  member  of  the  bar  in  a  State  where  the 
constitution  has  vested  all  judicial  power  in  courts  and  justices  of  the  peace, 
and  provided  for  the  election  of  the  judges.  We  do  not  dissent  from  this  pro- 
position, and  notice  the  case  chiefly  that  we  may  add  to  the  **  curiosities  of  the 
reporters  "  this  choice  selection.  After  likening  the  circuit  judge  to  the  sun 
and  the  deputed  lawyer  to  the  moon  of  the  court  below,  he  says,  **  But  the 
constitution  mars  the  comparison:  for,  by  the  astronomical  constitution,  the 
sun  appears  to  take  power  to  delegate  his  fimctions  of  lighting  the  world; 
while  the  State  constitution  tolerates  no  such  delegation,  and  appoints  a  sun 
only,  without  any  moon,  as  luminary  of  the  Circuit  Court,  whose  '  gladsome 
light  of  jurisprudence '  must  be  sunshine  only,  not  moonshine."  We  wonder 
that  some  allusion  was  not  made,  in  this  connection,  to  the  fact  that  the  name 
of  ihe  deputed  lawyer  was  **  Cole." 

Northrup  v.  Trashy  p.  515,  decides  a  question  of  trover,  on  the  proposition, 
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that,  in  the  absence  of  evidence,  there  is  a  presumption  that  a  house  is  so  at- 
tached to  the  soil  as  to  be  part  of  the  realty. 

In  the  Matter  of  the  Motion  to  admit  Miss  Lavina  OoodeU  to  the  Bar  of  this 
Court  J  p.  282,  and  In  ihe  Matter  of  the  Motion  to  admit  Ole  Mosnessy  Esq.,  to  the 
Bar  of  this  Court,  p.  509,  show,  by  their  titles,  their  subject-matter;  but,  although 
they  will  be  of  little  use  as  precedents,  they  afford  material  for  quite  an  essay. 
Both  motions  were  refused.  In  both  cases,  the  chief  justice  gives  the  opinion. 
In  the  first,  after  depicting  the  coarseness,  brutality,  and  obscenity  frequently 
met  with  by  the  profession,  and  giving  a  catalogue  of  the  **  unclean  issues  ** 
that  have  to  be  dealt  with  by  courts,  he  refuses  voluntarily  to  commit  the 
delicacy,  the  virtue,  the  impulses,  the  susceptibility,  the  graces,  the  emotions, 
the  tenderness  of  woman  to  such  studies  and  such  occupations.  He  makes 
certainly  a  pertinent  observation  when  he  says,  **And  when  counsel  was 
arguing  for  this  lady,  that  the  word  *  person,'  in  sect.  32,  c.  119,  necessarily 
includes  females,  her  presence  made  it  impossible  to  suggest  to  him,  as  reductio 
ad  absurdum  of  his  position,  that  the  same  construction  of  the  same  word  in 
sect.  1,  c.  87,  would  subject  woman  to  prosecution  for  the  paternity  of  a 
bastard,  and  in  sects.  89,  40,  c.  164,  to  prosecution  for  rape.'' 

In  the  other  case,  the  court  take,  as  we  think,  whoUy  untenable  ground  in 
refusing  to  admit  to  the  bar  of  the  court  a  lawyer  admitted  in  Illinois,  and 
who  conformed  to  the  requirement  of  the  Wisconsin  statute  of  admissions. 
The  Wisconsin  statute  provides,  that  any  person  duly  admitted  in  Illinois, 
who  has  a  good  moral  character,  shall,  on  written  application,  &c.,  be  admitted 
and  licensed  to  practise  in  Wisconsin.  The  court  say  that  it  is  beyond  the 
legislative  power;  that  they  will  not  have  a  non-resident  bar;  that  the  power 
of  designating  who  shall  not  practise  law  before  them  is  wholly  in  the  court; 
and  that,  if  any  member  of  their  bar  removes  from  the  State,  he  loses  his  right 
to  practise  before  them. 

Both  of  the  opinions  emphasize  what  every  judge  would  do  well  to  write 
down,  and  commit  to  memory  so  completely  that  it  could  never  be  forgotten, 
that  the  office  of  an  attomey-at-law  is  one  of  great  official  trust  and  responsi- 
bility in  the  administration  of  justice,  that  a  good  bar  is  essential  to  a  good 
court,  tiiat  the  facility  and  accuracy  of  judicial  labor  are  largely  dependent  on 
the  learning  and  ability  of  the  bar,  and  that  no  court  is  much  better  than  its 
bar.  There  has  sprung  up  in  many  quarters  a  restless  dissatisfaction  with 
the  bench,  a  questioning  of  the  court's  motives.  In  nearly  every  instance  it 
can  be  traced  to  improper  relations  between  the  bench  and  bar,  to  a  lack  of 
cordial  support,  to  a  pompous  disregard  of  lawyers'  rights,  to  the  arbitrary 
exercise  of  power,  to  what  comes  soon  to  be  considered  the  mere  **  insolence  of 
office."  We  are  glad  to  find  that  the  court  in  Wisconsin  declare  themselves 
aright. 

A  Treatise  on  the  Law  of  Personal  Property,    Vol.  IE.    Embracing  Original 
Acquisition,  Gift,  Sale,  and  Bailment.    By  James  Schouler,  Author  of 
**A  Treatise  on  the  Law  of  the  Domestic  Relations."    Boston:  Little, 
Brown,  &  Co.     1876. 
The  first  volume  of  this  work  appeared  three  years  ago   (see  7  Am. 

Law  Rev.  711).    That  volume  was  considered  by  the  author  a  complete  work 
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in  itself;  but,  in  the  preface  to  it,  the  intention  was  intimated  of  adding  anr 
other  volome  on  *»  Title,"  provided  the  reception  of  the  first  were  such  as  to 
justify  a  new  venture.  In  the  preface  to  the  present  volume,  it  is  stated  that 
the  other  was  so  well  received  as  soon  to  convince  hoih.  the  autiior  and  the 
publishers  that  a  second  must  follow. 

The  general  plan  of  the  work,  as  indicated  in  ihe  first  volume,  is  followed 
also  in  this ;  and  the  various  methods  of  acquiring  title  are  treated  in  a  general 
and  elementary  manner,  and  without  any  approach  to  an  exhaustive  presenta- 
tion. The  first  chapter  is  devoted  to  the  question  of  Title  by  Original  Occu- 
pancy; and  the  qualification  of  the  theories  of  Blackstone,  Savigny,  and  others 
as  to  the  origin  of  fixed  property,  by  Sir  Henry  Maine,  is  cited  with  apparent 
approval.  The  idea  of  the  author,  presented  by  him  as  his  original  contribu- 
tion to  the  solution,  that  the  *^  labor  and  pains  "  bestowed  by  the  individual 
upon  an  object  of  which  he  has  taken  possession  are  to  be  taken  into  account 
as  a  means  of  strengthening  his  title,  may,  however,  be  found  in  Locke's  Dis- 
course on  Oovemment,  and  has  been  many  times  repeated  by  other  writers. 
We  cannot  agree  with  the  writer,  that  such  matters,  *^  questions  of  sentiment 
concerning  title  "  as  he  rather  inaccurately  calls  them,  should  be  left  **  to  the 
metaphysicians."  If  Savigny  and  Maine  have  taught  us  any  thing,  it  is  that 
such  questions  as  this  do  not  lie  in  the  domain  of  the  metaphysician,  but  in 
that  of  the  legal  historian.  The  subject,  we  insist,  cannot  in  these  days  be 
set  aside  in  an  '*  elementary  "  treatise,  as  the  author  in  one  place  calls  the 
present,  though  it  may  perhaps  be  in  what  is  generally  understood  as  a 
"  practical  treatise,"  —  a  phrase  by  which  he  also  rather  inconsistently  desig- 
nates his  work. 

Following  the  chapter  on  Title  by  Occupancy  are  some  pages  devoted  to 
Title  by  Accession  and  by  Confusion.  Part  Y . ,  comprising  a  hundred  and  thirty 
pages,  is  concerned  with  Gifts  inter  vivos,  and  Gifts  causa  mortis. 

Part  YI.  forms  two-thirds  of  the  volume,  and  consists  of  a  treatise  on  the 
Law  of  Sales.  Part  VII.  is  termed  **  Miscellaneous,"  and  has  twenty  pages 
on  *'  Indorsement  and  Assignment,"  and  on  **  Limitations; "  and  the  book  ter- 
minates with  Part  Vill.,  consisting  of  fifteen  pages  on  **  Bailment."  This 
enumeration  of  the  contents  of  the  book  will  serve  to  indicate  its  character  as 
well  as  any  thing  we  can  say.  In  fact,  we  find  it  somewhat  diffictdt  to  classify 
the  work.  If  it  is  an  elementary  work,  of  which  the  present  volume  is  devoted 
to  a  presentation  of  the  various  methods  of  acquiring  title  to  aU  kinds  of  prop- 
erty except  real  property,  we  naturally  look  for  such  a  scientific  laying-out  of 
the  subject  as  should  embrace  all  the  usual  modes  of  acquiring  title  with  their 
leading  characteristics.  But  it  is  not  necessary  to  refer  to  other  authors  to 
see  that  some  of  the  leading  methods  of  acquisition  find  no  place  here.  With- 
out referring  to  minor  methods,  where  are  the  methods  of  acquisition  by  legacy 
and  inheritance,  called  by  Blackstone  **  Title  by  Testament  and  Administra- 
tion ' '  ?  They  do  not  occur  in  the  volume  on  *  *  Title ;  *  *  but,  by  reference  to  the 
preface,  we  find  that  the  subject  of  **  Legacies  and  Distributive  Shares  "  was 
treated  in  the  first  volume  as  one  of  the  **  Leading  Classes  of  Personal  Prop- 
erty," as  *•  Ships  and  Vessels,"  "  Money,"  **  Debts,"  "  Patents,"  were  others, 
and  this  was  held  to  have  made  it  unnecessary  to  consider  the  subject  in  refer- 
ence to  methods  of  acquiring  title.    This  is  a  kind  of  legal  encyclopadie  not 
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usually  found  in  scientific  treatises.  If,  on  the  other  hand,  we  consider  the 
work  as  a  **  practical  treatise/'  it  is  not  without  value;  though  in  this  respect 
its  value  is  diminished  by  the  lack  of  fulness  in  details  which  the  plan  of  the 
work  necessarily  excluded.  As  intimated  in  our  notice  of  the  previous  v(dume, 
we  suspect  the  division  of  ^*  Personal  Property  '^  not  a  profitable  one  to  make 
in  a  work  designed  to  aid  the  practbing  lawyer;  and,  whatever  may  be  its 
possibilities  in  a  scientific  plan,  the  present  book  is  not  conceived  and  carried 
out  with  scientific  method. 

The  inequality  of  treatment,  by  which  the  greater  part  of  the  present 
volume  is  devoted  to  the  subjects  of  **  Gifts  **  and  **  Sales,''  has  given  us, 
however,  two  good  treatises  on  those  subjects.  A  perusal  of  the  chapters  on 
Gifts,  and  the  greater  part  of  those  on  Sales,  enables  us  to  say,  that  princi- 
ples are  set  forth  with  clearness,  and  such  a  selection  of  cases  made  as  serves 
to  elucidate  and  justify  them.  The  subject  of  Gifts  is  here  treated  as  fully 
and  satisfactorily  as  could  be  wished  in  a  general  treatise.  It  is  to  be  re- 
gretted that  the  author  had  not  determined  on  the  production  of  some  special 
works  on  some  of  the  leading  topics  included  in  these  volumes,  where  his  con- 
scientious patience  and  thoroughness  would  have  insured  valuable  results. 

The  Practice  in  Proceedings  in  the  Probate  Courts :  including  the  Probate  of 
Wills;  Appointment  of  Administrators,  Guardians,  and  Trustees;  Allow- 
ances; Sale  of  Real  and  Personal  Estate;  Settlement  of  Accounts ;  Distri- 
bution of  Estates;  Assignment  of  Dower,  with  Table  showing  the  Present 
Value  of  Estates  in  Dower;  Partition  of  Lands,  &c.    With  an  Appen- 
dix of  Practical  Forms,  designed  for  the  Use  of  Executors  and  OtJiers 
having  Business  in  the  Probate  Courts.    By  William  L.  Smith,  Counsel- 
lor-at-Law.    Third  Edition.    Boston:  Little,  Brown,  &  Co.    1876. 
This  convenient  little  manual  of  Massachusetts  probate  law  and  practice 
has  been  familiar  to  the  profession  for  some  thirteen  years,  and  its  value  has 
been  tested  by  constant  use.     The  present  edition,  which  contains  the  changes 
in  the  law  made  by  the  statutes  passed  since  the  publication  of  the  original 
work  and  the  recent  decisions  on  the  various  questions  arising  in  probate 
practice,  will  be  heartily  welcomed.    We  are  satisfied,  from  our  examination, 
that  the  author  has  succeeded  in  his  effort  ^*  to  make  the  work  complete." 

A  single  additional  case,  published  since  the  appearance  of  this  book  in  the 
114  Mass.,  might  be  added  to  his  citations  under  the  head  of  *^  The  Revocation 
of  Wills."  We  refer  to  WcUlis  v.  Wallis,  which  decides,  that,  upon  the  issue 
whether  a  will  was  revoked  or  not,  the  contestant  may  show  that  the  testator 
executed  a  subsequent  will  which  contained  a  clause  revoking  the  will  offered 
for  probate,  although  such  subsequent  will  cannot  be  found,  and  its  contents 
cannot  be  proved  with  sufficient  accuracy  to  admit  it  to  probate  as  a  lost 
wiU. 

When,  on  our  examination  of  the  book,  we  encountered  the  statutes  of  the 
last  session  which  authorize  trustees  and  executors  to  mortgage  real  estate, 
we  were  reminded  of  the  accidental  blunder  which  nearly  defeated  the  benefi- 
cent intention  of  the  legislature,  so  far  as  executors  were  concerned.  A 
statute  was  first  drawn,  enacting  that  the  court  might  authorize  a  trustee  to 
mortgage  any  real  estate  of  which  he  was  '*  seized  or  possessed."    The  legis- 
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lafcnre  subeequently  desiring  to  confer  the  same  power  on  the  court,  with 
reference  to  executors  or  administrators,  the  language  of  the  first  statute  was 
followed,  and  an  act  empowering  the  court  to  authorize  executors  or  adminis- 
traUH^  to  mortgage  any  real  estate  of  which  they  were  *'  seized  or  possessed '' 
passed  the  judiciaiy  committees  of  both  branches,  and  the  Houses  themselves. 
Fortunately,  the  blunder  was  detected  before  it  was  irreparable;  but  whether 
the  legislature  knew  precisely  when  it  was  corrected,  may  be  doubted.  We 
mention  it  as  an  illustration  of  the  way  in  which  the  legislature,  while  search- 
ing after  recondite  objections  to  legislation,  sometimes  overlooks  what  **  he 
who  runs  may  read." 

Digest  of  Michigan  Reports,  including  nearly  Twelve  Volumes  of  the  Regular 
Series;  embracing  one  by  Clarke  (22  Mich.),  and  ten  by  Post;  togethefr  with 
the  Cases  contained  in  the  11th  of  Post  (33  Mich.)  to  the  April  Term  of 
1876.  A  Supplement  to  Cooley's  Digest  of  1872.  By  Henrt  A.  Chaney. 
Detroit:  Published  by  the  Editor.    1876. 

This  is  not  only  a  supplement  to  Cooley's  Digest  of  1872,  but  its  paging  is 
consecutive  thereto,  **  for  the  sake  of  the  index,  which  covers  both  volumes." 
We  gladly  hail  the  prompt  appearance  of  digests  of  reports:  they  are  great 
savers  of  labor,  and  are  essential  to  the  peace  of  mind  of  the  busy  lawyer.  It 
is  refreshing  to  have  a  volume  appear,  actually  digesting,  as  this  does,  the 
cases  in  advance  of  their  publication  in  the  regular  series  of  reports. 

This  digest  is  in  excellent  form:  its  type  and  arrangement  are  both  good. 
The  index  appears  to  be  exhaustive.  It  is  impossible  for  us  to  say  more  than 
this,  having  no  opportunity  to  compare  the  digest  with  the  cases  digested,  nor 
to  use  the  book  in  practice,  —  the  true  test  of  its  value.  We  wish,  however,  not 
to  be  misunderstood,  when  we  say  it  is  in  excellent  form.  We  refer  to  its 
mechanical  arrangement  and  appearance.  It  is  not  based  on  what  we  have 
stated,  over  and  over  again,  to  be  our  idea  of  what  a  digest  should  be, — a  brief 
statement  of  the  facts  in  each  case,  with  the  determination  of  the  legal  ques- 
tions under  a  '*  held;  *'  but  it  is  a  rather  notable  example  of  the  reverse  of 
this,  and  fails  to  give  any  idea  whatever  of  the  facts  in  the  case  which  decides 
what  the  digester  says  is  decided. 

Fire  Insurance  Cases ;  being  a  Collection  of  all  the  Reported  Cases  on  Fire  Insur- 
ance in  England,  Ireland,  Scotland,  and  America,  from  the  Earliest  Period 
to  the  Present  Time,  chronologically  arranged.  Vol.  IV.  Covering  the 
Period  1855-1864.  With  Notes  and  References  by  Edmund  rf.  Bennett. 
New  York:  Published  by  Hurd  &  Houghton.  Cambridge:  The  Riverside 
Press.     1876. 

Of  the  value  of  this  coUection  of  cases  there  can  be  but  one  opinion;  and 
the  fact  that  the  editors  and  publishers  have  been  encouraged  to  go  on  seems 
to  indicate  that  the  work  is  appreciated.  Considering  the  enormous  develop- 
ments which  insurance  law,  especially  fire  and  life  insurance  law,  has  received 
during  the  last  twenty  years,  we  are  not  surprised,  though  we  r^ret  it,  — for 
the  completeness  of  the  collection  was  its  great  attraction, — that  the  editor 
has  had  to  content  himself  with  giving  us  in  this  volume  abstracts  of  the  less 
important  cases,  instead  of  the  full  cases,  whether  important  or  unimportant, 
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as  heretofore.  We  suppose  he  had  no  alternative  but  to  reduce  the  number 
of  volumes  by  an  abridging  process  which  would  not  seriously  reduce  their 
value,  so  that  the  great  expense  would  not  prove  an  insurmountable  obstacle  to 
the  success  of  the  work.  We  understand  it  is  expected  in  another  volume  to 
bring  the  cases  down  to  the  present  time.  We  hope  the  experiment  will  prove 
remunerative  to  both  publisher  and  editor. 

Cfues  determined  in  the  United  States  Circuit  Courts  for  the  Eighth  District. 

Vol.  III.    Reported  by  John  F.  Dillon,  the  Circuit  Judge.    Davenport, 

Iowa.     1876. 

We  have  already  noticed  in  previous  numbers  of  the  Review  the  earlier 
volumes  of  this  admirable  series  of  reports.  The  volume  before  us,  appropri- 
ately dedicated  to  the  Hon.  Ebenezer  R.  Hoar,  is  of  the  same  excellence  as 
its  predecessors.  It  contains  many  cases  of  great  general  interest,  which  are 
admirably  reported,  and  in  many  instances  embelli^ed  with  able  and  copious 
notes  by  the  reporter.  These  notes,  many  of  them  of  considerable  length,  are 
especially  valuable  in  these  reports  of  the  circuit  courts,  because  they  serve 
to  call  attention  to  and  emphasize  the  cases  in  which  there  have  been  unfoi^ 
timate  differences  of  opinion  among  the  judges  of  the  various  courts  of  the 
United  States  upon  the  same  points  of  law.  As  many  of  these  cases  have 
never  been  brought  before  the  United  States  Supreme  Court,  the  curious 
anomaly  is  presented  of  the  same  court  deciding  the  same  point  differentiy  in 
different  localities.  It  is  certainly  desirable  that  the  judges  of  the  circuit 
courts  shall  sit  in  banco  at  fixed  times  to  settle  their  own  differences  of  opin- 
ion ;  and  we  believe  that  some  such  measure  has  been  proposed,  and  is  under 
consideration  at  Washington. 

This  volume  is  well  printed,  carefully  arranged,  and  has  aft  excellent 
index.  Besides  Judge  Dillon's  own  decisions,  it  contains  some  excellent  ones 
of  Judge  Treat  and  Judge  Krekel  of  Missouri,  and  of  some  of  the  other  dis- 
trict judges  of  the  Eighth  Circuit. 

Many  of  the  cases  reported  are  of  interest  to  Eastern  capitalists,  and  among 
them  are  a  great  number  of  suits  brought  by  bond-holders  against  the  various 
counties  of  Missouri  which  have  endeavored  somewhat  fraudulentiy  to  .avoid 
payment  of  their  bonds.  In  some  cases  they  appear  to  have  done  so  success- 
fully; but  the  court  seems,  wherever  it  can  do  so,  to  have  held  them  to  a  strict 
fulfilment  of  their  obligations. 

Of  the  many  cases  of  interest  we  can  only  refer  to  the  following:  — 

In  re  King^  p.  3,  is  one  of  the  cases  wherein  doctors  of  law  disagree. 
Judge  Dillon  decides,  in  accordance  with  the  opinion  of  Judge  Lowell  In  re 
Griffiths^  that  the  ninth  section  of  the  Bankrupt  Act  applies  to  pending  cases 
at  the  time  the  amendment  was  enacted,  as  well  as  to  cases  begun  thereafter. 
Judge  Blatchford,  In  re  Franke^  decided  this  point  the.  other  way. 

In  StillweU  v.  Home  Insurance  Co, ,  p.  80,  it  is  held  that  a  policy  of  insurance 
against  a  total  loss  of  the  vessel's  freight  between  St.  Louis  and  New  Orleans 
covers  not  only  the  freight  list  of  goods  on  board  at  St.  Louis,  but  also  all  addi- 
tions received  at  various  ports  on  the  river  to  New  Orleans,  and  also  covers  the 
actual  loss  of  freight  which  would  have  been  earned  if  the  vessel  had  not  been 
lost. 
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The  case  of  Brookmire  v.  Bean,  p.  136,  establishes  the  right  of  a  creditor, 
who  had  stipulated  for  a  secret  advantage,  to  prove  his  original  debt  in  bank- 
ruptcy, when  the  composition  had  failed.  In  Young  v.  Ridenbaugk,  p.  239, 
the  court  discusses  with  great  ability  the  effect  of  the  bankrupt's  death  upon 
pending  bankruptcy  proceedings. 

In  SiUliva,n  v.  Union  Pacific  R.R,  Co.,  p.  334,  it  is  held,  that,  when  a  ser- 
vant is  killed  on  the  spot  by  the  wrongful  act  of  the  defendant,  ihe  master  may 
recover  for  loss  of  service;  and,  where  death  does  not  immediately  ensue,  the 
master  is  not  limited  in  the  estimate  of  his  damages  to  the  period  of  the  servant's 
death.  In  this  case  a  minor  child  of  the  plaintdfE  was  killed  in  the  employ  of 
the  railroad,  and  suit  is  brought  for  loss  of  services  till  the  age  of  twenty-one. 
The  court  discusses  and  does  not  follow  the  case  of  Carey  v.  Berkshire  R.R.  Co,, 
1  Cnsh.  475,  holding  that  that  case  followed  a  loose  obiter  dictum  of  Lord 
EUenborough  at  nisiprius,  and  has  no  other  authority.  This  important  case 
has  gone  to  the  Supreme  Court. 

The  rulings  of  Judges  Dillon  and  Treat  in  the  celebrated  "  whiskey  " 
cases  are  given  at  the  end  of  the  volume,  and  the  charges  to  the  jury  in  the 
cases  against  McKee  and  Babcock.  They  are  interesting,  but  hardly  worth 
the  space  given  them  in  this  volume. 
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UNITED   STATES. 

Supreme  Coukt.  —  Validity  of  County  and  Town  Bonds.  —  There 
were  argued  and  submitted  to  the  Supreme  Court  at  the  last  term  a  compara- 
tively large  number  of  cases  involving  the  question  of  the  validity  of  bonds 
issued  by  counties  and  towns  in  certain  of  the  Western  States  in  aid  of  rail- 
roads. The  condition  of  things  disclosed  by  the  cases,  and  the  opinions  of  the 
court,  may  well  lead  the  investor  to  beUeve  that  his  securities  are  such  only  in 
name.  In  two  of  the  cases  —  Marcy  v.  Township  of  Oswego^  and  Humboldt 
Township  V.  Long — the  bonds  in  question  were  issued  under  an  act  of  the  legis- 
lature of  Kansas,  the  plain  purpose  of  which  was  to  check  the  tendency  to 
reckless  expenditure  on  the  part  of  cities  and  towns  by  a  scheme  of  restrictions, 
which  to  the  authors  of  the  act,  at  any  rate,  must  have  seemed  ample;  and  the 
issue  was  in  plain  violation  of  some  of  the  terms  of  the  act.  The  majority  of 
the  court,  however  (for  there  was  a  strong  dissenting  opinion),  have  sustained 
the  bonds  by  what  seems  like  an  extreme  construction. 

In  Marcy  v.  Totonship  of  Oswego  it  appeared  that  the  bonds  were  issued  in 
strict  compliance  with  the  act,  except  that  they  were  in  excess  of  the  amount 
authorized;  and  the  question  was,  whether,  in  a  suit  by  a  bona  fide  holder  for 
value,  it  could  be  shown  in  defence  that  the  value  of  the  taxable  property 
of  the  township  was  not  sufficient  to  authorize  the  issue.  In  delivering  the 
opinion  of  the  majority  of  the  court,  Mr.  Justice  Strong  says, — 

"  To  tolve  this  question,  there  are  some  facts  appearing  in  the  case  which  it  is 
necessary  to  consider.  The  bonds  to  which  the  coupons  were  attached  contained  the 
following  recital :  '  This  bond  is  executed  and  issued  by  virtue  of,  and  in  accordance 
with,  an  act  of  the  legislature  of  the  said  State  of  Kansas,  entitled  *'  An  Act  to  enable 
municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to  provide  for  the 
payment  of  the  same,  approved  Feb.  25, 1870,"  and  in  pursuance  of  and  in  accordance 
with  the  vote  of  three-fifths  of  the  legal  voters  of  said  township  of  Oswego,  at  a 
fpecial  election  duly  held  on  the  seventeenth  day  of  May,  a.  d,  1870.'  Each  bond  also 
declared  that  the  board  of  county  commissioners  of  the  county  of  Labette  (of  which 
county  the  township  of  Oswego  is  a  part)  had  caused  it  to  be  issued  in  the  name  and 
in  behalf  of  said  township,  and  to  be  signed  by  the  chairman  of  the  said  board  of 
county  commissioners,  and  attested  by  the  county  clerk  of  the  said  county,  under  its 
leaL  Accordingly,  each  bond  was  thus  signed,  attested,  and  sealed.  Nor  is  this 
alL  The  bonds  were  registered  in  the  office  of  the  State  auditor,  and  certified  by 
him  in  accordance  with  the  provisions  of  an  act  of  the  legislature.  His  certificate 
oo  the  back  of  each  bond  declared  that  it  had  been  regularly  and  legally  issued ; 
that  the  signatures  thereto  were  genuine ;  and  that  it  had  been  duly  registered  in 
accordance  with  the  act  of  the  legislature. 

"  In  view  of  these  facts,  and  of  the  decisions  heretofore  made  by  this  court,  the 
Ifarsi  question  certified  to  us  cannot  be  considered  an  open  one.    We  have  recently 
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reyiewed  the  subject  in  the  cue  of  THb  Town  of  Coloma  t.  Ewm$,  and  reAfterted 
what  had  been  decided  before ;  namely,  that  where  legishUire  anthority  hat  been 
giren  to  a  municipalitj  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment  of  the  subscription,  on  the  happening  of  some 
precedent  contingency  of  fact,  and  where  it  may  be  gathered  from  the  legislatiYe 
enactment  that  the  oflicers  or  persons  designated  to  execute  the  bonds  were  inrested 
with  power  to  decide  whether  the  contingency  had  happened,  or  whether  the  fact 
existed  which  was  a  necessary  precedent  to  any  subscription  or  issue  of  the  bonds, 
their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of  the  bonds  against  the  muni- 
cipality, and  a  recital  in  the  bonds  that  the  requirements  of  the  legislatire  act  hare 
been  complied  with  is  condusiye.  And  this  is  more  emphaticidly  true  when  the 
fact  is  one  peculiarly  within  the  knowledge  of  the  persons  to  whom  the  power  to 
issue  the  bonds  has  been  conditionally  granted. 

"Applying  this  settled  rule  to  the  present  case,  it  is  free  from  difficulty.  The 
act  of  the  legislature  under  which  the  bonds  purport  to  hare  been  issued  was  passed 
Feb.  25, 1870.  Laws  of  Kansas,  1870,  p.  189.  The  first  section  enacted,  that  when- 
erer  fifty  of  the  qualified  voters,  being  fireeholders,  of  any  municipal  township  in 
any  county,  should  petition  the  board  of  county  commissioners  of  such  county  to 
submit  to  the  qualified  voters  of  the  townsliip  a  proposition  to  take  stock  in  the 
name  of  such  township  in  any  railroad  proposed  to  be  constructed  into  or  through  the 
township,  designating  in  the  petition  (among  other  things)  the  amount  of  stock  pro- 
posed to  be  taken,  it  should  be  the  duty  of  the  board  to  cause  an  election  to  be  held 
in  the  township  to  determine  whether  such  subscription  should  be  made ;  provided 
that  the  amount  of  bonds  voted  by  any  township  should  not  be  above  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent  per  annum  on  the  taxable  property 
of  such  to¥mship  to  pay  the  yearly  interest. 

"  The  second  section  directed  the  board  of  county  commissioners  to  make  an 
order  for  holding  the  election  contemplated  in  the  preceding  section,  and  to  specify 
therein  the  amount  of  stock  proposed  to  be  subscribed,  and  also  to  prescribe  the 
form  of  the  ballots  to  be  used. 

"  The  fifth  section  enacted,  that,  if  three-fifths  of  the  electors  voting  at  such  elec- 
tion should  vote  for  the  subscription,  the  board  of  county  commissioners  should 
order  the  county  clerk  to  make  it  in  the  name  of  tiie  township,  and  should  cause 
such  bonds  as  might  be  required  by  the  terms  of  the  vote  and  subscription  to  be 
issued  in  the  name  of  such  toMmship,  to  be  signed  by  the  chairman  of  the  board,  and 
attested  by  the  derk,  under  the  seal  of  the  county. 

"  These  provisions  of  the  legislative  act  make  it  evident  not  only  that  the  county 
board  was  constituted  the  agent  to  execute  the  power  granted,  but  that  it  was  con- 
templated the  board  should  determine  whether  the  &cts  existed,  which,  under  the 
law,  warranted  the  issue  of  the  bonds.  The  board  was  to  order  the  election  if  cer- 
tain facts  existed,  and  only  then.  It  was  required  to  act  if  fifty  freeholders  who 
were  voters  of  the  township  petitioned  for  the  election ;  if  the  petition  set  out  the 
amount  of  stock  proposed  to  be  subscribed ;  if  that  amount  was  not  greater  than  the 
amount  to  which  the  township  was  limited  by  the  act ;  if  the  petition  designated 
the  railroad  company ;  if  it  pointed  out  the  mode  and  terms  of  payment  Of  course 
the  board,  and  it  only,  was  to  decide  whether  these  things  precedent  to  the  right  to 
order  an  election  were  actual  fiicts.  No  other  tribunal  could  make  the  detotnination, 
and  the  members  of  the  board  had  peculiar  means  of  knowledge  beyond  what  any 
other  persons  could  have.  Moreover,  these  decisions  were  to  be  made  before  thej 
acted,  not  after  the  election  and  after  the  bonds  had  been  Issued. 

**  The  order  for  the  election,  then,  involved  a  determination  by  the  appointed 
authority  that  the  petition  for  it  was  sufficiently  signed  by  fif^  fireeholders  who  wera 
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Toten ;  that  the  petition  was  sach  a  one  at  was  contemplated  by  the  law ;  and  that 
the  amount  proposed  by  it  to  be  subscribed  was  not  beyond  the  limit  fixed  by  the 
legislatore. 

**  So,  also,  the  sabseqnent  issne  of  the  bonds  containing  the  recital  abore  quoted, 
that  th^  were  issued  '  by  Tirtue  of  and  in  accordance  with '  the  legislative  act,  and 
in  '  pursuance  of  and  in  accordance  with  the  rote  of  three-fifths  of  the  legal  roters 
of  the  township,'  was  another  determination,  not  only  of  the  result  of  the  popular 
vote,  but  that  all  the  facts  existed  which  the  statute  required  in  order  to  justify  the 
issue  of  the  bonds. 

"  It  is  to  be  observed  that  every  prerequisite  fBLCt  to  the  execution  and  issue  of 
the  bonds  was  of  a  nature  that  required  examination  and  decision.  The  existence 
of  sufficient  taxable  property  to  warrant  the  amount  of  the  subscription  and  issue 
was  no  more  essential  to  the  exercise  of  the  authority  conferred  upon  the  board  of 
county  commissioners  than  was  the  petition  for  the  election,  or  the  &ct  that  fifty 
freeholders  had  signed  or  that  three-fifths  of  the  legal  voters  had  voted  for  the  sub- 
scription. These  are  all  extrinsic  facts,  bearing  not  so  much  upon  the  authority 
vested  in  the  board  to  issue  the  bonds  as  upon  the  question  whether  that  authority 
should  be  exercised.  They  are  all,  by  the  statute,  referred  to  the  inquiry  and  de- 
termination of  the  board ;  and  they  were  all  determined  before  the  bonds  and  cou- 
pons came  into  the  hands  of  the  plaintiffl  He  was,  therefore,  not  bound,  when  he 
purchased,  to  look  beyond  the  act  of  the  legislature  and  the  recitals  which  the  bonds 
contained.  It  follows  that  the  question  certified  to  us  should  be  answered  in  the 
negative." 

In  Humboldt  Township  y.  Long^  a  further  question  was  rais^,  *'  whether  the 
bonds  were  invalid  because  of  the  fact  that  t^e  election  was  held  within  less 
than  thirty  days  after  the  day  of  the  order  calling  for  it."  The  court  held 
that  the  rule  laid  down  in  Marcy  v.  Oswego  applied;  that 

"  The  election  was  a  step  in  the  process  of  execution  of  the  power  granted  to  issue 
bonds  in  payment  of  a  municipal  subscription  to  the  stock  of  a  railroad  company. 
It  did  not  itself  confer  the  power. .  Whether  that  step  had  been  taken  or  not, 
whether  the  election  had  been  regularly  conducted  with  sufficient  notice,  and  whether 
the  requisite  majority  of  votes  had  been  cast  in  favor  of  a  subscription  and  consequent 
bond  issue,  were  questions  which  the  law  submitted  to  the  board  of  county  commis- 
sioners, and  which  it  was  necessary  for  them  to  answer  before  they  could  act.  In  the 
present  case,  the  board  passed  upon  them,  and  issued  the  bonds,  asserting  by  the 
recitals  that  they  were  issued  '  in  pursuance  of  and  in  accordance  with  the  act  of 
the  leg^lature.'  Thus  the  plaintiff  below  took  them  without  knowledge  of  any 
irregularities  in  the  process  through  which  the  legislative  authority  was  exercised, 
and  relying  upon  the  assurance  given  by  the  board  that  the  bonds  had  been  issued 
in  accordance  with  the  law.    In  his  hands,  therefore,  they  are  valid  instruments." 

The  dissenting  opinion  of  Mr.  Justice  Miller  (in  which  Mr.  Justice 
Davis  and  Mr.  Justice  Field  concurred)  is  as  follows:  — 

"  We  have  had  argued  and  submitted  to  us  during  the  present  term  some  ten  or 
twelve  cases  involving  the  validity  of  bonds  issued  in  aid  of  railroads  by  counties 
and  towns  in  different  States. 

"  They  were  reserved  for  decision  until  a  late  day  in  the  term ;  and,  the  opinions 
having  been  delivered  in  all  of  them  within  the  last  few  weeks,  I  have  waited  for 
what  I  have  thought  proper  to  say  by  way  of  dissent  to  some  of  them  until  the  last 
of  these  judgments  are  announced,  as  they  have  been  to-day. 
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"I  undtt'stand  these  opinions  to  hold,  that  when  the  constitation  of  the  State 
or  an  act  of  its  legislature  imperatiyely  fbrbids  these  municipalities  to  issue  bonds 
in  aid  of  railroads  or  other  similar  enterprises,  all  such  bonds  issued  thereafter  will 
be  held  void ;  but,  if  there  exists  any  authority  wh&teTer  to  issue  such  bonds,  no 
restrictions,  limitations,  or  conditions  imposed  by  the  legislature  in  the  exercise  of 
that  authority  can  be  made  effectual  if  they  be  disregarded  by  the  officers  of  those 
corporations. 

"  That  such  is  the  necessary  consequence  of  the  decision  just  read,  in  the  cases 
from  the  State  of  Kansas,  is  too  obyious  to  need  argument  or  illustration.  That 
State  had  enacted  a  general  law  on  the  subject  of  subscriptions  by  counties  and 
towns  to  aid  in  the  construction  of  railroads,  in  whidi  it  was  declared  that  no  bonds 
should  be  issued  on  which  the  interest  required  an  annual  lery  of  a  tax  beyond  one 
per  cent  of  the  value  of  the  taxable  property  of  the  municipality  which  issued  them. 

**  In  the  case  under  consideration,  this  provision  of  the  statute  was  wholly  dis- 
regarded. I  am  not  sure  that  the  relative  amount  of  the  bonds  and  of  the  taxable 
property  of  the  towns  is  given  in  these  cases  with  exactness ;  but  I  do  know,  that,  in 
some  of  the  cases  tried  before  me  last  summer  in  Kansas,  it  was  shown  that  the  first 
and  only  issue  of  such  bonds  exceeded  in  amount  the  entire  value  of  the  taxable 
property  of  the  town,  as  shown  by  the  tax-list  of  the  year  preceding  the  issue. 

"  This  court  holds  that  such  a  showing  is  no  defence  to  the  bonds,  notwithstand- 
ing the  express  prohibition  of  the  legislature.  It  is  therefore  clear,  that,  so  long  as 
this  doctrine  is  upheld,  it  is  not  in  the  power  of  the  legislature  to  authorize  these 
corporations  to  issue  bonds  under  any  special  circumstances,  or  with  any  limitation 
in  the  use  of  the  power,  which  may  not  be  disregarded  with  impunity.  It  may  be 
the  wisest  policy vto  prevent  the  issue  of  such  bonds  altogether ;  but  it  is  not  for 
this  court  to  dictate  a  policy  for  the  States  on  that  subject 

"  The  result  of  the  decision  is  a  most  extraordinary  one.  It  stands  alone  in  the 
construction  of  powers  specifically  granted,  whether  the  source  of  the  power  be  a 
State  constitution,  an  act  of  the  legislature,  a  resolution  of  a  corporate  body,  or 
a  written  authority  given  by  an  individual.  It  establishes,  that  of  all  the  classes  of 
agencies,  public  or  private,  whether  acting  as  officers  whose  powers  are  created  by 
statute  or  by  other  corporations  or  by  individuals,  and  whether  the  subjec^matter 
relates  to  duties  imposed  by  the  nation,  or  the  state,  or  by  private  corporations,  or 
by  individuals,  on  this  one  class  of  agents,  and  in  regard  to  the  exercise  of  this  one 
class  of  powers  alone,  must  full,  absolute,  and  uncontrollable  authority  be  conferred 
on  them,  or  none.  In  reference  to  municipal  bonds  alone,  the  law  is,  that  no  authority 
to  issue  them  can  be  given  which  is  capable  of  any  efiectual  condition  or  limitation 
as  to  its  exercise. 

"  The  power  of  taxation,  which  has  repeatedly  been  stated  by  this  court  to  be  the 
most  necessary  of  all  legislative  powers,  and  least  capable  of  restriction,  may  by 
positive  enactments  be  limited.  If  the  constitution  of  a  State  should  declare  that 
no  tax  shall  be  levied  exceeding  a  certain  per  cent  of  the  value  of  the  property  taxed, 
any  statute  imposing  a  larger  rate  would  be  void  as  to  the  excess.  If  the  legislature 
should  say  that  no  municipal  corporation  should  assess  a  tax  beyond  a  certain  per 
cent,  the  courts  would  not  hesitate  to  pronounce  a  levy  in  excess  of  that  rate  void. 

"  But,  when  the  legislature  undertakes  to  limit  the  power  of  creating  a  debt  by 
these  corporations  which  will  require  a  tax  to  pay  it  in  excess  of  that  rate  of  taxation, 
this  court  says  that  there  is  no  power  to  do  this  effectually.  No  such  principle  has 
ever  been  applied  by  this  court,  or  by  any  other  court,  to  a  State,  to  the  United 
States,  to  private  corporations,  or  to  individuals.  I  challenge  the  production  of  a 
case  in  which  it  has  been  so  applied. 

"  In  the  Floyd  Acceptance  Cases,  7  Wall  666,  in  which  the  Secretaiy  of  War  had 
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accepted  time-dnftt  drawn  on  him  by  a  contractor,  which,  being  negotiable,  came 
into  the  hands  of  bona  Jide  parchasert  before  doe,  we  held  that  they  were  Toid  for 
want  of  authority  to  accept  them.  And  this  case  has  been  cited  by  this  conrt  more 
than  once  without  qnestion.  No  one  woold  think  for  a  moment  of  holding  that  a 
power  of  attorney  made  by  an  indiyidual  cannot  be  so  Umited  as  to  make  any  one 
dealing  with  tbe  agent  bound  by  the  limitation,  or  that  the  agent's  construction  of 
this  power  bound  the  principal.  Nor  has  it  ever  been  contended  that  an  ofBloer 
of  a  private  corporation  can,  by  exceeding  his  authority,  when  that  authority 
is  express,  is  open  and  notorious,  bind  the  corporation  which  he  professes  to  rep- 
resent. 

*'  The  simplicity  of  the  device  by  which  this  doctrine  is  upheld  as  to  municipal 
bonds  is  worthy  the  admiration  of  all  who  wish  to  profit  by  the  frauds  of  municipal 
officers.  It  is,  that,  wherever  a  condition  or  limitation  is  imposed  upon  the  power  of 
those  officers  in  issuing  bonds,  they  are  the  sole  and  final  judges  of  the  extent  of 
those  powers.  If  they  decide  to  issue  them,  the  law  presumes  that  the  conditions 
on  which  their  powers  depended  existed,  or  that  the  limitation  upon  the  exercise  of 
the  power  has  been  complied  with ;  and,  especially  and  particularly  if  they  make  a 
Jidse  recital  of  the  fact  on  which  the  power  depends  in  the  paper  they  issue, 
this  false  recital  has  the  effect  of  creating  a  power  which  had  no  existence  with- 
out it. 

"This  remarkable  result  is  always  defended  on  the  ground  that  the  paper  is 
negotiable,  and  the  purchaser  is  ignorant  of  the  falsehood.  But  in  the  Flo^  Accept' 
once  Cases  this  court  held,  and  it  was  necessary  to  hold  so  there,  that  the  inquiry 
into  the  authority  by  which  negotiable  paper  was  issued  was  just  the  same  as  if  it 
were  not  negotiable ;  and  that,  if  no  such  authority  existed,  it  could  not  be  aided  by 
giving  the  paper  that  form.    In  county  bond  cases  it  seems  to  be  otherwise. 

**  In  that  case  the  court  held  that  the  party  taking  such  paper  was  bound  to  know 
the  law  as  it  affected  the  authority  of  the  officer  who  issued  it.  In  county  bond  cases, 
while  this  principle  of  law  is  not  expressly  contradicted,  it  is  held  that  the  paper, 
though  issued  without  authority  of  law,  and  in  opposition  to  its  express  provisions, 
18  still  vaUd. 

"  There  is  no  reason,  in  the  nature  of  the  condition  on  which  this  power  depends 
in  these  cases,  why  any  purchaser  should  not  take  notice  of  its  existence  before  he 
buys.  The  bonds  in  each  case  were  issued  at  one  time,  as  one  act,  of  one  date,  and 
in  payment  of  one  subscription.  All  this  was  a  matter  of  record  in  the  town  wha« 
it  was  done. 

*'  So,  also,  the  valuation  of  all  the  property  of  the  town  for  the  taxation  of  the 
year  before  the  bonds  were  issued  is  of  record  both  in  that  town  and  in  the  office  of 
the  clerk  of  the  county  in  which  the  town  is  located.  A  purchaser  had  but  to  write 
to  the  township  clerk  or  the  county  clerk  to  know  precisely  the  amount  of  the  issue 
of  bonds  and  the  value  of  the  taxable  property  within  the  township.  In  the  matter 
of  a  power  depending  on  these  facts,  in  any  other  class  of  cases,  it  would  be  held,  that, 
before  buying  these  bonds,  the  purchaser  must  look  to  those  matters  on  which  their 
validity  depended. 

**  They  are  public,  all  open,  all  accessible,— the  statute,  the  ordinance  for  their 
Issue,  the  latest  assessment-roll.  But,  in  favor  of  a  purchaser  of  municipal  bonds,  all 
this  is  to  be  disregarded ;  and  a  debt  contracted  without  authority,  and  in  violation  of 
express  statute,  is  to  be  collected  out  of  the  property  of  the  helpless  man  who  owns 
any  in  that  district 

"  I  say  helpless  advisedly,  because  these  are  not  his  agents.    They  are  the  officers 
of  the  law,  appointed  or  elected  without  his  consent ;  acting  contrary,  perhaps,  to  his 
wishes.    Surely,  if  the  acts  of  any  class  of  officers  should  be  valid  only  when  done 
TOL.  XI.  11 
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in  coDformitj  to  law,  it  is  Utoee  who  nuumge  the  affairs  ol  towns,  counties,  and  Til- 
lages, in  creatinf  debts  which  not  they,  bat  the  property-owners,  must  pay. 

**  The  original  case  on  which  this  ruling  is  based  is  Kmx  County  r.  AtpinwaU, 
21  How.  644.  It  has,  I  admit,  been  freqnenUy  cited  and  followed  in  this  court  since 
then ;  but  the  reasoning  on  which  it  was  founded  has  never  been  examined  or  defended 
until  now.  It  has  simply  been  followed.  The  case  of  The  Town  of  Coloma  y.  Eave$, 
decided  a  few  days  ago,  is  the  first  attempt  to  defend  it  on  principle  that  has  ever  been 
made.  How  for  it  has  been  successful  I  will  not  undertake  to  say.  Of  one  thing  I 
feel  Tery  sure :  that  if  the  English  judges  who  decided  the  case  of  The  Roifcd  Britiah 
Bank  t.  Torquand,  on  the  authority  of  which  Knox  County  y.  Atpinwall  was  based, 
were  here  to-day,  they  would  be  filled  with  astonishment  at  this  result  of  their 
decision. 

"  Tlie  bank  in  that  case  was  not  a  oorporationb  It  was  a  Joint-stock  company  in 
the  nature  of  a  partnership.  The  action  was  against  the  manager  as  such,  and  the 
question  concerned  his  power  to  borrow  money.  This  power  depended,  in  this  par- 
ticular case,  on  a  resolution  of  the  company.  The  charter,  or  deed  of  settlement, 
gaye  the  power ;  and,  when  it  was  exercised,  the  court  held  that  the  lender  was  not 
bound  to  examine  the  reoords  of  the  company  to  see  if  the  resolution  had  been 
legally  sufficient 

**  This  was  a  private  partnership.  Its  papers  and  records  were  not  open  to  public 
inspection.  The  manager  and  directors  were  not  officers  of  the  law,  whose  powers 
were  defined  by  statute ;  nor  was  the  existence  of  the  condition  on  which  the  power 
depended  to  be  ascertained  by  the  inspection  of  public  and  official  reoords  made  and 
kept  by  officers  of  the  law  for  that  very  purpose.  In  all  these  material  circumstances, 
that  case  differed  widely  fh>m  those  now  before  us.  It  is  easy  to  say,  and  looks 
plausible  when  said,  that,  if  municipal  corporations  put  bonds  on  the  market,  they 
must  pay  them  when  they  become  due ;  but  it  is  another  thing  to  say,  that  when 
an  officer,  created  by  law,  exceeds  the  authority  which  that  law  confers  upon  him, 
and  in  open  violation  of  law  issues  these  bonds,  the  owner  of  property  lying  within 
the  corporation  must  pay  them,  though  he  had  no  part  whatever  in  their  issue,  and  no 
power  to  prevent  it. 

*'  The  latter  is  the  true  view  of  the  matter.  As  the  corporation,  could  only  exer- 
cise such  power  as  the  law  conferred,  the  issuing  of  the  bonds  was  not  the  act  of  the 
corporation.  It  is  a  false  assumption  to  say  that  the  corporation  put  them  on 
the  market.  If  one  of  two  innocent  persons  must  sufier  for  the  unauthorized  act  of 
the  township  or  county  officers,  it  is  dear  that  he  who  could,  before  parting  with  his 
money,  have  easily  ascertained  that  they  were  unauthorized,  should  lose  rather  than 
the  property-holder,  who  might  not  have  known  any  thing  about  the  matter,  or,  if 
he  did,  had  not  power  to  prevent  the  wrong/' 

In  Hartman  y.  Bates  Co.^  the  bonds  were  issued  by  Bates  County,  Missouri, 
at  the  instance  and  on  account  of  Mt.  Pleasant  Township,  in  payment  of  a 
subscription  to  the  stock  of  the  Lexington,  Lake,  and  Gulf  R.R.  Co.  The  sub- 
scription was  under  the  "  Township  Aid  Act,'*  which  provided,  that,  on  the 
application  of  'Hwenty-five  tax-payers  and  residento  of  any  township,"  the 
county  court  might  order  an  election  to  be  held  in  such  township  to  determine 
whether  a  subscription  to  any  railroad  to  be  built  in  or  near  the  township 
should  be  made,  and,  on  the  vote  of  **  two-thirds  of  the  qualified  voters  of  the 
township  voting  at  such  electiofiy^^  should  make  the  subscription,  and  issue  bonds 
ill  payment,  if  they  were  proposed.  It  was  contended  that  this  act  was  repug- 
nant to  §  14,  art.  11,  of  the  Constitution  of  Mis^uri,  adopted  in  1865,  which 
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pfTorideft  that  *'  the  general  assembly  shall  not  authorize  any  county,  city,  or  town 
to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company,  association, 
or  corporation,  unless  two-thirds  of  the  qualified  voters  of  such  county,  city, 
or  town,  at  a  regular  or  special  election  to  be  held  therein,  shall  assent  thereto. '' 
The  court  says,  — 

"  If  the  constitutioDal  restriction  extendi  by  implication  to  townships  as  well  as 
to  counties,  dtiee,  and  towns,  an  election  not  conforming  to  the  requirements  of  the 
constitution  would  be  invalid,  and  confer  no  authority  to  make  a  subscription.  Tbe 
petition  in  this  case  only  alleges  that  two-thirds  of  the  qualified  voters  voting  at 
tbe  election  voted  in  favor  of  tbe  subscription,  which  does  not  satisfy  the  demands  of 
tiie  constitution.  The  question,  therefore,  arises,  whether  townships  are  within  the 
restriction  of  the  constitutional  provision.  A  township  is  a  different  thing  from  a 
town,  in  the  organic  law  of  Missouri ;  the  latter  being  an  incorporated  municipality, 
tbe  former  only  a  geographical  subdivision  of  a  county.  ...  It  forms  an  integral  part 
of  the  county ;  and  the  county,  to  a  certain  extent,  controls  and  acts  for  it.  .  .  .  That 
the  firamers  of  the  constitution  intended  to  require  the  assent  of  two-thirds  of  all 
qualified  voters  of  a  '  county,  city,  or  town,'  as  a  prerequisite  to  a  subscription  to  a 
raihoad  or  other  company,  and  did  not  intend  the  same  thing  with  regard  to  town- 
ships, seems  almost  absurd.  ...  It  cannot  be  possible  that  it  was  intended  to  restrict 
the  legislature  as  to  counties,  and  not  to  restrict  it  as  to  mere  sectional  portions  of 
oounties.  ...  If  the  legislature  could  clothe  these  geographical  portions  of  a  county 
with  power  to  subscribe  to  stock  companies  at  all,  it  certainly  could  not  set  at  nought 
the  constitutional  requirement  of  the  people's  consent  thereto." 

Of  course,  the  decision  could  not  have  been  otherwise.  It  seems  likely, 
however,  to  be  attended  by  unexpected  and  most  disastrous  results.  The 
entire  township  indebtedness  may  be  estimated,  says  the  Missouri  Republican, 
'*  at  3,300,000  dollars,  all  of  which  is  dissipated  into  thin  air  by  the  court's 
decision.  The  people  of  Bates,  Cass,  Jackson,  Johnson,  and  Lafayette,  cer- 
tainly take  this  view;  and  there  is  as  much  rejoicing  in  that  part  of  the  State 
over  the  decision  as  though  some  great  blessing  had  suddenly  descended  on 
the  people.  It  destroys  nearly  all  the  Cass  County  debt,  one-third  of  the 
Lafayette  County  debt,  two-thirds  of  Marion  County,  and  nearly  one-third  that 
of  Pike  County."  The  English  journals  have  already  made  the  case  the  text 
of  a  warning  to  foreign  investors. 

Impeachment.  —  Belknap's  Case.  —  On  the  first  day  of  August,  the  Sen- 
ate proceeded  to  vote  on  the  articles  of  impeachment  in  this  case.  The  vote 
stood  as  follows:  On  the  first  article,  35  guilty,  25  not  guilty;  on  the  second, 
86  guilty,  25  not  guilty;  and  on  the  third,  37  guilty,  25  not  guilty  ;  and  the 
defendant  was  acquitted.  All  but  one  or  two  of  the  senators  voting  not  guilty 
put  their  votes  on  the  ground  that  the  Senate  had  no  jurisdiction  to  try  the 
case.  The  result,  of  course,  is  a  sufficiently  deplorable  one.  Undoubtedly, 
80  far  as  Belknap  himself  is  concerned,  he  is  practically  as  completely  disqual- 
ified from  holding  **  any  office  of  honor,  trust,  or  profit,  imder  the  United 
States,"  as  he  would  have  been  if  the  decision  had  been  the  other  way.  But 
the  manner  in  which  a  proceeding  of  such  moment  has  been  conducted,  and 
the  disagreement  as  to  its  proper  scope,  not  only  impair  the  dignity  of  the 
procedure  itself,  but  must  tend  to  destroy  the  seonrily  against  official  miscon^ 
duct  which  it  is  meant  to  provide. 
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On  the  main  question,  whether  or  not  the  Senate  had  jurisdiction,  we  have 
already  expressed  onr  views.  Regarding  the  new  question,  whether,  a  majority 
of  the  Senate  haying  decided  that  the  Senate  had  jurisdiction,  that  point  is 
any  longer  open,  we  think  there  can  be  little  doubt.  Whether  Belknap  was 
guilty  or  not  guilty  is  one  question:  whether  the  Senate  had  jurisdiction  to  try 
that  question  is  quite  another.  The  Senate  having  assumed  jurisdiction, 
every  member  of  the  Senate,  in  our  opinion,  was  bound  by  that  decision ;  and 
every  senator  who  voted  on  the  issue  of  guilt  or  innocence,  in  fact,  assented 
to  it.  If  the  Senate  had  no  jurisdiction  to  try  that  issue,  no  senator  had  a 
right  to  vote  on  it;  and  the  only  coarse  logically  open  to  those  who  denied  the 
jurisdiction  was  to  take  no  part  in  the  proceedings.  To  vote  was  an  assertion 
of  the  right  to  vote,  an  exercise  of  jurisdiction. 

The  course  of  the  senators  who  voted  not  guilty,  because  they  had  no  right 
to  vote  at  all,  was,  therefore,  logically  indefensible,  and  in  its  tendency  as 
pernicious  as  would  be  the  example  of  a  dissenting  judge  who  should  refuse 
to  enforce  the  judgment  of  a  majority  of  the  court  because  he  did  not  concur 
with  the  views  of  his  brethren. 

The  case  establishes  the  peculiar  doctrine,  that  resignation  is  in  law  no  bar  to 
an  impeachment,  but  may  be  relied  upon  in  practice  to  insure  an  acquittal. 

Priyeleged  Communication.  —  The  following  correspondence,  which  is 
of  interest  as  regards  the  relations  between  the  Executive  and  the  heads  of 
the  departments  and  the  character  of  the  communications  between  them,  has 
passed  between  the  President  and  Mr.  Bristow:  — 

**  ExBCUTivs  Mahsiow,  WASHiNOTOir,  July  12, 1876. 
"  To  Hon.  B.  H,  Brtttaw. 

"  Dbab  Sib,  —  Through  the  press  I  learn  that  the  committee  of  Congress  investi- 
gating whiskey  frauds  have  summoned  you  as  a  witness,  and  that  you,  with  great 
propriety  as  I  think,  have  declined  to  testify,  claiming  that  what  occurred  in  cabinet, 
or  between  a  member  of  the  cabinet  and  the  Executive,  ofBlcially,  is  privileged,  and 
that  a  conunittee  of  Congress  have  no  right  to  demand  answer. 

"  I  appreciate  the  position  you  have  assumed  on  this  question,  but  beg  to  relieve 
you  from  all  obligation  of  secrecy  on  this  subject,  and  desire  not  only  that  you  may 
answer  all  questions  asked  relating  to  it,  but  wish  that  all  members  of  my  cabinet, 
and  ex-members  of  the  cabinet  since  I  have  been  President,  may  also  be  called  upon 
to  testify  in  regard  to  the  same  matter. 

*  With  great  respect,  your  obedient  servant, 

"U.  8.  Grant." 

"New  York,  July  18, 1876. 

"  Mb.  Pbesidbnt,  —  I  have  the  honor  this  moment  to  receive  your  letter  of  yes- 
terday, in  which,  referring  with  approval  to  my  refrisal  to  testify  before  a  committee 
of  the  House  of  Representatives  to  what  occurred  between  the  President  and  myself 
while  I  held  the  office  of  Secretary  of  the  Treasury,  you  are  pleased  to  add  that  you 
wish  to  relieve  me  from  all  obligations  of  secrecy,  and  to  express  your  desire  that  all 
members  of  your  cabinet  may  be  called  upon  to  testify  fully. 

"  When  I  appeared  before  the  committee  last  week  in  obedience  to  their  sum 
mons,  I  refused  to  answer  any  and  all  questions  which  required  me  to  state  any  con- 
versation between  you  and  myself  touching  official  matters,  whether  such  conversation 
took  place  at  a  meeting  of  the  cabinet  or  at  any  time ;  saying,  however,  to  the  com* 
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mittee,  that  no  inference  advene  to  any  one  shonld  be  drawn  from  mj  refusal  to 
answer  their  questions.  I  took  the  position  distinctly,  that  I  considered  all  conversa- 
tions  between  the  President  and  heads  of  the  departments  on  official  matters 
confidential  and  privileged,  and  that  the  privilege  existed  not  so  much  for  the  pro- 
tection of  the  parties  immediately  concerned  as  for  the  interest  of  the  public  service. 
If  I  was  right  in  this  view  of  the  matter,  it  would  seem  to  follow  that  the  privilege 
cannot  be  waived  by  either  or  both  of  the  parties.  Indeed,  I  said  to  the  committee 
that  I  should  not  feel  at  liberty  to  answer  their  questions  with  your  consent  Al- 
though I  have  had  no  opportunities  to  examine  authorities  on  this  subject,  I  am  still 
of  the  opinion  that  the  public  duty  to  treat  such  conversations  as  confidential  and 
privileged  is  not  removed  or  modified  by  your  consent  that  I  should  make  a  full 
answer  to  the  questions.  If  the  privilege  were  merely  personal,  it  might  be  waived ; 
but  I  place  it  on  higher  grounds.  I  respectfully  suggest  that  the  appearance  of  the 
several  heads  of  departments  before  a  committee  of  Congress,  to  testify  to  conversa- 
tions between  the  President  and  themselves  running  through  a  period  of  many 
months,  would  almost  inevitably  lead  to  the  disclosure  of  differences  of  recollection, 
and  present  to  the  country  an  unseemly  conflict  to  which  I  would  not  willingly  be 
a  party.  Besides,  it  seems  to  me  that  such  an  inquiry  by  a  committee  of  Congress 
tends  to  the  absorption,  if  not  to  the  complete  destruction,  of  executive  power,  and 
to  the  establishment  of  a  purely  legislative  government.  In  any  view  I  am  able  to 
take,  it  seems  to  me  that  duty  requires  me  to  adhere  to  my  announced  purpose,  —  not 
to  answer  the  questions  propounded  to  me  by  the  conunittee. 

'*  I  beg  to  remind  you  that  my  opinion  on  the  subject  was  repeatedly  stated  to 
you  and  the  members  of  your  cabinet,  and,  as  I  understood,  met  your  and  thehr 
approval.  My  withdrawal  from  the  cabinet  does  not  alter  or  modify  my  duty  in 
this  respect,  nor  have  my  own  views  undergone  any  change.  I  hope  I  shall  not  be 
recalled  by  the  committee ;  but,  should  they  see  proper  to  call  me  again,  I  cannot  con- 
tent, as  at  present  advised,  to  testify  to  conversations  held  with  the  President  on 
official  business. 

"  With  great  respect,  I  am  your  obedient  servant^ 

"B.  H.  Bbistow." 

There  is  no  doubt  on  the  anthorities  that  commnnications  between  the 
President  and  members  of  his  cabinet  on  State  afEairs  may  be  privileged  for 
reasons  of  public  policy  ;  and  it  would  seem  that  ordinarily  the  head  of  the 
department  would,  as  between  himself  and  the  court,  be  entitled,  in  the  first 
instance,  to  decide  whether  reasons  of  state  forbade  the  disclosure  of  the 
matters  inquired  of.  In  the  matter  referred  to  in  the  above  correspondence, 
however,  the  letter  of  the  President,  of  course,  means  that  in  his  opinion 
there  was  no  reason  of  public  policy  requiring  the  matters  asked  about  to  be 
kept  secret:  so  that  the  question  is  distinctly  raised,  whether  Mr.  Bristow 
would  have  been  entitled,  after  the  President's  letter,  to  refuse  to  answer  the 
questions  put  to  him;  in  other  words,  whether  the  President  or  Mr.  Bristow 
is  to  judge  of  what  is  privileged  matter,  or  whether  both  may. 

Mr.  Bristow  probably  states  the  case  too  roundly  when  he  says  that  both 
together  could  not  waive  the  privilege.  That  would  result  logically  in  the 
proposition  that  no  communications  in  the  cabinet  touching  state  affairs  could 
be  inquired  into,  whether  it  was  important  to  keep  them  secret  or  not;  in 
whidi  case  the  court  must  apply  the  rule,  either  by  refusing  to  allow  any 
questions  touching  such  matters  to  be  put,  or  by  directing  the  witness  not  to 
answer  them. 
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Bakkrupt  Act.  —  The  way  of  the  bankrapt  has  b6en  made  still  easier 
by  the  passage  of  an  amendment  to  the  law  (approved  July  26, 1876),  which 
provides  — 

"  That  sect.  12  of  said  act  be,  and  the  same  is  hereby,  amended  as  follows :  After 
the  word  '  committed/  in  line  forty-four,  insert :  '  ProTtded,  also,  that  no  volun- 
tary assignment  by  a  debtor  or  debtors  of  all  his  or  their  property,  heretofore  or 
hereafter  made  in  good  faith  for  the  benefit  of  all  his  or  their  creditors,  ratably  and 
without  creating  any  preference,  and  valid  according  to  the  law  of  the  State  where 
made,  shall  of  itself,  in  the  event  of  his  or  their  being  subsequently  adjudicated 
bankrupts  in  a  proceeding  of  involuntary  bankruptcy,  *b6  a  bar  to  the  discharge  of 
such  debtor  or  debtors/  That  sect.  5108  of  the  Bevised  Statutes  is  hereby  amended 
io  as  to  read  as  follows :  '  At  any  time  after  the  expiration  of  six  months  from  the 
abjudication  of  bankruptcy,  or  if  no  debts  have  been  proved  against  the  bankrupt, 
or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expira- 
tion of  sixty  days,  and  before  the  final  disposition  of  the  cause,  the  bankrupt  may 
apply  to  the  court  for  a  discharge  from  his  debts.  This  section  shall  apply  in  all 
cases  heretofore  or  hereafter  commenced.'" 

Congress  adjourned  Wednesday,  Aug.  16. 

CALIFORNIA. 

Civil  Rights  Act.  —  According  to  the  Alia  Califomian,  Sawteb,  J. 
(U.  S.  Circuit  Court),  has  held  that  that  part  of  the  Civil  Rights  Act  which 
makes  it  a  misdemeanor  for  any  manager  of  a  theatre,  or  other  place  of  public 
amusement,  to  refuse  admission  to  any  one  on  account  of  color,  is  imconstitu- 
tional.    The  court  says,  — 

**  Congress  has  no  power  to  make  such  a  law ;  though  the  legislature  of  any  State 
might,  perhaps,  do  so.  The  management  of  a  theatre  is  a  private  enterprise :  the 
proprietor  conducts  it  for  his  own  profit :  it  is  his  investment,  and  he  can  lay  down 
the  laws  by  which  it  shall  be  conducted,  and  the  public  has  nothing  to  do  with  it 
If  the  defendant  had  sold  a  ticket,  and  agreed  to  let  the  buyer  in,  he  would  be 
liable  to  an  action  for  damages,  and  such  a  suit  might  legally  be  brought.  In  the 
case  as  it  stands,  however,  it  is  beyond  the  power  of  Congress  to  rule  as  it  has  in 
passing  the  act ;  and  so  much  of  the  Fourteenth  Amendment  as  applies  to  such 
pases  is  unconstitutional  and  void,  and  there  is  no  ground  on  which  this  indict- 
ment can  be  sustained.'' 

The  prosecution  gave  notice  that  the  case  would  be  appealed  to  the  United 
States  Supreme  Court. 

ILLINOIS. 

Contempt  of  Court.  —  Storey  v.  TJie  People. -^It -mil  he  remembered 
that  in  March,  1875,  the  grand  jury  for  Cook  County  returned  against  Storey, 
who  was  then  the  editor  of  a  newspaper,  three  indictments  for  libel,  and  one  for 
publishing  an  obscene  newspaper.  Thereupon  there  appeared  in  Storey's  paper 
a  series  of  violent  and  abusive  articles,  attacking  the  integrity  of  the  jury  as  a 
body,  and  the  characters  of  its  individual  members.  The  jury  appealed  to  the 
oourt  for  protection.  Storey  was  called  before  the  court,  and  committed  to 
jail  for  contempt.  An  application  was  made  to  the  Supreme  Court  in  his 
behalf,  and  he  was  discharged  on  bail.    It  appears  from  the  case  before  the 
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Supreme  Court  that  all  the  indictments  against  Storey  had  been  returned  before 
the  publication  of  ik&  articles  complained  of;  and  that,  at  Uie  time  of  their 
publication,  Storey  had  no  knowledge  or  belief  that  there  were  any  other  com- 
plaints pending  against  him.  There  did  not  appear  to  be  any  allegation  that 
the  publication  was  calculated  to  prevent  the  obtaining  a  competent  petit  jury 
to  try  the  indictments,  or  that  the  presiding  judge  would  be  affected  thereby. 
The  only  question  then  was,  assuming  the  articles  to  be  libellous,  whether  the 
publication  of  a  libel  on  a  grand  jury  because  of  an  act  already  done  may  be 
summarily  punished  as  contempt.  The  court  hold  that  it  cannot.  After  cit- 
ing The  Queen  v.  Lefroy^  8  Q.  B.  134,  —  where  it  is  said  the  superior  courts 
"  were  carved  out  of  the  one  supreme  court,  and  were  all  divisions  of  the  axda 
regis,  where  it  is  said  the  king  in  person  dispensed  justice,  and  their  power 
of  committing  for  contempt  was  an  emanation  of  the  royal  authority,  for  any 
contempt  of  tiie  court  would  be  a  contempt  of  the  sovereign,"  —  the  opinion 
proceeds:  — 

**  The  theory  of  government  requiring  royalty  to  be  invested  with  an  imaginary 
perfection,  which  forbids  question  or  discussion,  is  diametrically  opposed  to  our 
theory  of  popular  government,  in  which  the  utmost  latitude  and  freedom  in  the  dis- 
cussion of  business  affecting  the  public,  and  the  conduct  of  those  who  fill  positions 
of  public  trust,  that  is  consistent  with  truth  and  decency,  are  not  only  allowable,  but 
essential  to  the  public  welfare. 

"  The  common-la  vir  mode  of  proceeding  in  cases  of  contempt  presents  no  question 
of  &ct  to  be  tried  by  a  Jury.  The  defendant  determines  by  his  own  answer,  under 
oath,  whether  he  is  guilty  of  that  which  is  charged  against  him  as  a  contempt  of 
court ;  and,  if  he  fails  thereby  to  purge  himself,  the  court  may  at  once  impose  the 
punishment 

**  The  law  of  libel  at  common  law  left  the  jury  to  determine  whether  the  defend- 
ant was  guilty  of  the  publication  alone ;  but  the  question  of  whether  tlie  publication 
was  libellous  was  for  the  court,  and  it  was  admissible  to  show  by  evidence  that  the 
publication  was  true,  or  the  motive  with  which  the  publication  was  made.  Whether, 
therefore,  the  party  charged  with  the  libel  was  tried  by  a  jury,  or  proceeded  against 
summarily  as  for  contempt,  the  only  question  of  fact  was,  whether  he  was  guilty  of 
the  publication. 

"  In  this  State,  however,  our  constitution  guarantees  '  that  every  person  may 
freely  speak,  write,  and  publish  on  all  subjects,  being  responsible  for  the  abuse  of 
that  liberty ;  and  in  all  trials  for  libel,  both  civil  and  criminal,  the  truth,  when  pub- 
lished with  good  motives  and  justifiable  ends,  shall  be  a  sufficient  defence.' 

"  This  language,  plain  and  explicit  as  it  is,  cannot  be  held  to  have  no  application 
to  courts,  or  those  by  whom  they  are  conducted.  The  judiciary  is  elective ;  and  the 
jurors,  although  appointed,  are,  in  general,  appointed  by  a  board  whose  members  are 
elected  by  popular  vote.  There  is,  therefore,  the  same  responsibility,  in  theory,  in 
the  judicial  department,  that  exists  in  the  legislative  and  executive  departments,  to 
the  people  for  the  diligent  and  faithful  discharge  of  all  duties  exgoined  on  it ;  and  the 
same  necessity  for  public  information  with  regard  to  the  conduct  and  character  of 
those  intrusted  to  discharge  those  duties,  in  order  that  the  elective  franchise  shall  be 
intelligently  exercised,  as  obtahis  in  regard  to  the  other  departments  of  the  govern- 
ment. 

'*  When  it  is  conceded  that  the  guaranty  of  this  clause  of  the  constitution  ex- 
tends to  words  spoken  or  published  in  regard  to  Judicial  conduct  and  character,  it 
would  seem  necessarily  to  follow  that  the  defendant  has  the  right  to  make  a  defence 
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Tfhich  can  only  be  property  tried  by  a  Jury,  and  which  the  Judge  of  a  coorti  etpe* 
dally  if  he  is  himself  the  subject  of  the  publication,  is  unfitted  to  try. 

"  Entertaining  these  yiews,  the  judgment  of  the  court  below  must  be  rerersed, 
and  the  respondent  discharged." 

The  case  seems  pre-eminently  one  in  which,  if  the  court  is  satisfied,  no  one 
else  need  cry  out.  We  may  be  permitted,  however,  to  hope,  that,  in  case  Mr. 
Storey  sees  fit  to  comment  further  on  the  matter,  he  will  at  least  change  the 
manner  of  his  discourse. 

IOWA. 

Suits  against  Receivers.  —  The  fact  that  a  great  many  railroads  are  at 
present  operated  by  receivers  has  naturally  given  prominence  to  the  question, 
whether  such  receivers  are  liable  to  suit  in  courts  other  than  those  appointing 
them,  at  least  without  leave  first  had  from  the  court  appointing;  and  not  un- 
naturally has  given  rise  to  some  diversity  of  opinion.  In  Allen  v.  Central  R,R. 
Co,  o/Iowa^  tiie  plaintiff  was  wrongly  ejected  from  the  defendant's  cars,  and 
brought  his  action  for  damages  against  the  company  in  the  State  court.  It 
appeared  that  a  receiver  had  been  appointed  by  the  Circuit  Court  of  the 
United  States,  under  an  order  directing  that  the  receiver  **  take  full  charge  of 
all  the  property,  income,  profits,  earnings,  and  receipts  of  said  Central  Rail- 
road Company  of  Iowa;  and  that  the  said  receiver  pay  out  of  the  income,  re- 
ceipts, and  earnings  of  the  road  no  debts  or  expenses  of  any  kind,  without 
special  order,  of  which  plaintiff  shall  have  notice,  except  such  as  shall  become 
due,  belong  to,  and  come  within  the  category  and  character  of  operating  ex- 
penses of  the  said  road:  **  and  the  court  below  ruled  that  the  action  could  not  be 
maintained,  leave  to  bring  it  not  having  been  obtained  from  the  Circuit  Court. 
On  appeal,  the  Supreme  Court,  as  to  the  question  whether  or  not  leave  should 
have  been  obtained,  say,  — 

"  In  Kinney  v.  Crocker,  Receiver,  18  Wis.  74,  which  was  an  action  to  recover  of 
defendant,  who  was  in  possession  of  and  operating  a  railroad  as  a  receiver,  under  the 
orders  of  the  United  States  District  Court,  for  injuries  occasioned  to  the  plaintiff  by 
the  alleged  negligence  of  the  agents  and  servants  of  defendant  in  operating  a  train 
of  cars,  it  was  held  that  the  court  below  properly  refused  to  instruct  the  jury,  that, 
unless  the  plaintiff  had  leave  from  the  United  States  District  Court  to  bring  the  suit, 
he  could  not  recover.  In  this  case,  whilst  it  was  admitted  '  that  a  court  of  equity 
will,  on  a  proper  application,  protect  its  own  receiver,  when  the  possession  which  he 
holds  under  the  authority  of  the  court  is  sought  to  be  disturbed,'  and  that  a  plaintiff 
'  desiring  to  prosecute  a  legal  claim  for  damages  against  a  receiver  might,  in  order  to 
relieve  himself  from  the  liability  to  have  his  proceedings  arrested  by  an  exercise  of 
this  equitable  jurisdiction,  very  properly  obtain  leave  to  prosecute,'  yet  it  was  held 
that  *  his  failure  to  do  so  is  no  bar  to  the  jurisdiction  of  the  court  of  law,  and  no 
defence  to  an  otherwise  legal  action  on  the  trial ; '  and  the  court  say,  *  There  can  be 
no  room  to  question  this  conclusion  in  all  cases  where  there  is  no  attempt  to  interfere 
with  the  actual  possession  of  property  which  the  receiver  holds  under  the  order  of 
the  Court  of  Chancery,  but  only  an  attempt  to  obtain  a  judgment  at  law  on  a  claim 
for  damages.'  This  case,  in  our  opinion,  announces  the  correct  doctrine.  See  also 
Paige  v.  Smith,  99  Mass.  895;  HilU  v.  Parker,  111  Mass.  506;  Campr.  Barney, 
11  N.  Y.  878. 
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"  In  all  of  these  cases,  the  action  was  bronght  against  the  receiver ;  but  if,  in  such 
case,  it  is  not  necessary  to  obtain  aathority,  to  commence  tlie  action,  of  the  court 
appointing  the  receiver,  afirtiori  is  it  not  necessary  to  obtain  such  authority  when 
the  action  is  against  the  railroad  company  itself." 

In  the  United  States  Circuit  Court  at  St.  Louis,  however,  on  motion  of  the 
receivers  of  the  Pacific  Railroad,  the  plaintiff,  who  had  brought  suit  in  the 
State  court,  and  obtained  an  injunction  restraining  them,  as  receivers,  from 
proceeding  to  her  damage  with  certain  work  in  the  street' adjoining  her  prem- 
ises, was  enjoined  from  further  proceeding  in  the  State  court;  the  court  saying, 
**  One  court  having  custody  of  property  through  its  receivers  cannot  admit 
that  another  court  has  power  tp  define  what  are  their  duties  wiUi  reference  to 
such  property.  To  admit  such  a  principle  would  be  to  permit  other  tribunals 
to  instruct  our  receivers  in  regard  to  their  duties,  and  to  surrender  control  over 
them  to  the  numerous  courts  within  whose  jurisdiction  they  are  required  to 
act.''  Indeed,  according  to  a  note  in  the  Central  Law  Journal^  Judge  Dillon 
refused  the  writer  leave  to  bring  an  action  for  damages  in  the  State  court 
against  the  receiver  of  the  Central  Kailroad  of  Iowa. 

The  cases  cited  from  Massachusetts  are  very  far  from  maintaining  the 
proposition  in  support  of  which  they  are  referred  to.  In  Paige  v.  Smithy  the 
decision  went  on  the  ground  that  the  courts  of  Vermont,  in  which  State  the  de- 
fendants had  been  appointed,  having  decided  that  it  was  no  defence  that  they 
were  receivers,  the  courts  of  Massachusetts  would  not  go  behind  that  decision ; 
and  in  Hills  v.  Parker,  which  was  an  action  of  replevin,  the  question  simply 
was,  whether  the  defendants  were  entitled  to  the  property  in  dispute  in  any 
capacity. 

KANSAS. 

Usury  under  National  Bank  Act. — Assioneb  in  Bankruptcy. — 
In  Crocker,  Assignee,  v.  First  National  Bank  of  Chetopa  (United  States  Circuit 
Court),  the  assignee  sued- to  recover  twice  the  amount  of  interest  taken  from  the 
bankrupts  by  the  defendants,  the  interest  charged  by  the  defendants  being  at  a 
greater  rate  than  is  allowed  by  the  laws  of  Kansas.  The  court  (Dillon,  J.) 
held  that  the  recovery  should  be  for  double  the  whole  amount  of  interest  paid, 
and  not  merely  for  double  the  amount  in  excess  of  the  legal  rate  under  the  law 
of  the  State.  On  the  question,  whether  the  right  of  action  which  the  bankrupts 
had  passed  to  their  assignee,  the  plaintiff,  the  opinion  continues:  — 

"  The  next  question  is.  Is  the  assignee  in  bankruptcy  their '  legal  representative ' 
within  the  meaning  of  the  statute  ?  Rev.  Stat.  sect.  6198.  It  is  our  opbiion  that 
an  assignee  in  bankruptcy  is,  in  respect  of  snch  a  claim  as  this,  which  has  injuriously 
affected  and  reduced  the  estate  in  bankmptcy,  and  which  is  to  be  enforced  '  by  an 
action  in  the  nature  of  an  action  of  debt,'  peculiarly  and  most  appropriately  'the 
legal  representative '  of  the  bankrupt.  Every  reason  which,  in  case  of  the  death 
of  the  debtor  without  bankmptcy,  would  give  the  right  of  action  to  the  administra- 
tor or  executor  as  his  legal  representative,  applies  with  full  force  to  the  assignee  in 
bankruptcy,  if  bit  estate  is,  during  his  lifetime,  administered  in  a  court  of  bank- 
ruptcy. See  Tiffany  v.  Nat,  Bank  of  Mo.,  supra  /  1  Deac.  on  Bank.  (8d  ed.)  528, 624 ; 
Beddiam  r.  Drake,  2  H.  L.  Cas.  640. 
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"  In  this  Tiew,  it  is  uniiaoeMaiy  to  determioe  whether  "the  right  of  action  would 
Test  in  the  assignee  under  the  Bankrupt  Act  (Rev.  Stat  sects.  5014-^6047) ;  though  it 
seems  not  improbal)le  that  the  provisions  of  these  sections  are  oomprebensive  enough 
to  embrace  it    Darby's  TrusUes  y.  Boatmen's  Sav.  Inst.,  I  Dill.  141 ;  8.  o.  18  WalL  376. 

"  Under  the  English  Bankrupt  Act,  no  right  of  action  passes  to  the  assignee  for  a 
mere  personal  tort  to  the  bankrupt,  as  for  assault  or  libel ;  but  it  is  otherwise  in 
respect  of  injuries  or  torts  which  result  in  diminishing  the  estate  of  the  bankrupt ; 
and  the  distinction  is  taken  between  rights  of  action  where  personal  suffering  or  in- 
convenience is  the  primary  cause  of  the  action  (which  do  not  pass),  and  where 
pecuniary  loss  or  damage  is  the  primary  cause  of  action  ( which  do  pass).  1  Deac.  on 
Bank.  (8d  ed.)  622  ei  seq.  This  distinction  seems  to  be  made  in  our  Bankrupt  Act, 
which  vests  in  the  assignee  all  such  'rights  of  action.' " 

MASSACHUSETTS. 

Negligence.  —  Charitable  Ikstitution.  —  The  rule  as  to  the  liability 
of  commissioners  of  public  works  for  negligence,  where  there  has  been  no  fault 
on  their  part  in  the  choice  or  appointment  of  those  who  were  to  perform  the 
work,  has  received  a  new  application  in  McDonald  v.  The  Massachusetts  Get^ 
eral  Hospital,  The  defendants  are  a  public  charitable  institution,  incorporated 
for  the  purpose  of  erecting,  supporting,  and  maintaining  a  general  hospital  for 
sick  and  insane  persons.  Their  funds  are  derived  from  gifts  from  the  Com- 
monwealth, from  gifts,  devises,  and  bequests  of  benevolent  persons,  and  from 
a  portion  of  the  profits  of  the  Massachusetts  Hospital  Life  Insurance  Co.  and 
of  certain  other  insurance  companies,  to  be  paid  over  to  the  defendants  accord- 
ing to  the  terms  of  their  several  charters.  Patients  of  means  are  expected  to 
pay  according  to  their  circumstances  and  the  acconmiodations  they  receive, 
though  the  benefits  of  the  hospital  are  administered  at  as  low  a  rate  as  prac- 
ticable; but  there  are  also  furnished  from  the  funds  of  the  hospital,  and  from 
gifts  and  bequests  especially  for  that  purpose,  a  certain  number  of  **free 
beds."  The  trustees  have  authority  to  determine  who  shall  be  admitted  as 
patients. 

The  treatment  of  all  cases  in  the  hospital  is  by  the  visiting  physicians  and 
surgeons,  who  act  gratuitously,  and  the  house  pupils  acting  under  their  direc- 
tion. Such  physicians  and  surgeons  are  practitioners  in  the  city  of  Boston, 
outside  of  the  hospital,  and  are  selected  by  the  trustees  to  treat  patients  who 
come  to  the  hospital  for  gratuitous  treatment.  The  house  pupils  are  chosen 
by  the  trustees  from  a  **  list  of  applicants  qualified  for  the  service,  to  be  nomi- 
nated by  the  visiting  physicians  and  surgeons." 

It  appeared  that  ^e  plaintiff,  on  Deo.  9,  1870,  fell  from  a  building  and 
broke  his  thigh-bone,  and  that  he  was  brought  the  same  day  to  the  defend- 
ants' hospital  for  treatment.  While  there  he  occupied  a  **  free  bed,"  and 
received  gratuitously  the  surgical  care  and  nursing  which  the  hospital  affords 
to  its  patients.  The  house  pupil  who  set  the  broken  bone  and  attended  to 
the  case  during  the  plaintiff's  stay  had  been  recommended  by  the  attending 
physicians  and  surgeons,  and  appointed  as  provided  in  the  by-laws ;  and  the  vis- 
iting surgeon  under  whose  direction  the  pupil  acted,  was  a  man  of  the  highest 
professional  reputation. 

The  plaintiff  alleged  that  the  fractured  bone  had  not  been  properly  set, 
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either  by  leaBon  of  the  inoompetency  or  n^;ligeiioe  of  the  pupil,  or  of  the 
Deg^genoe  of  the  surgeon  ;  and  that,  in  oonsequence,  he  was  permanently  dis- 
abled.   Dbveks,  J.,  in  his  opinion,  says,  — 

"  The  corporation  has  no  capital  stock,  no  provision  for  making  dividends  or 
profits ;  and  whatever  it  may  receive  from  any  source  it  holds  in  trust,  to  be  devoted 
to  tlie  olitiect  of  sustaining  the  hospital,  and  increasing  its  benefits  to  the  public  by 
extending  or  improving  its  accommodations  and  diminishing  its  expenses.  Its  funds 
are  derived  mainly  fix>m  public  and  private  charity.  Its  affairs  are  conducted  for  a 
great  public  purpose, — that  of  administering  to  the  comfort  of  the  sick, — without  any 
expectation  on  the  part  of  those  immediately  interested  in  the  corporation  of  receiv- 
ing any  compensation  which  will  inure  to  their  own  benefit,  and  without  any  right 
to  receive  such  compensation.  This  establishes  its  character  as  a  public  charity. 
Jadcaon  v.  PhiUipe,  14  Allen,  689.  The  fiuit  that  its  ftmds  are  supplemented  by  such 
amounts  as  it  may  receive  from  those  who  are  able  to  pay  wholly  or  entirely  for  the 
accommodation  they  receive  does  not  render  it  the  less  a  public  charity.  All  sums 
thus  obtained  are  held  upon  the  same  trust  as  those  which  are  the  gifts  of  pure 
benevolence.  Gooch  v.  Association  for  EeUef  of  Aged  Females,  109  Mass.  668.  Nor 
does  the  fact  that  the  trustees  through  their  agents  are  themselves  to  determine  who 
are  to  be  the  immediate  objects  of  the  charity,  and  that  no  person  has  individually 
a  right  to  demand  admission  to  its  benefits,  alter  its  character.  All  cannot  partici- 
pate in  its  benefits.  The  trustees  are  those  to  whom  is  confided  the  duty  of  selecting 
those  who  shall  enjoy  them,  and  prescribing  the  terms  upon  which  they  shall  do  so. 
If  this  trust  is  abnsed,  the  trustees  are  under  the  superintending  power  of  this 
court,  as  a  court  of  equity,  by  virtue  of  its  authoriQr  to  correct  all  such  abuses;  and 
the  interest  of  the  public  therein  —  that  is  to  say,  of  the  indefinite  objects  of  the 
charity — may  be  represented  by  the  Attorney-General.  Sanderson  v.  White,  18  Pick. 
820;  Attorney-General  y.  Old  South  Society,  18  AUen,  474. 

**  It  might  well  be  questioned  whether  any  contract  could  be  inferred  between 
the  plaintiff  and  defendant.  It  has  offered  to  him  freely  those  ministrations,  which, 
as  a  dispenser  of  a  public  charity,  it  has  been  able  to  provide  for  his  comfort ;  and  he 
has  accepted  them.  It  has  no  funds  which  can  be  charged  with  any  judgment  which 
he  might  recover,  except  those  which  are  held  subject  to  the  trust  of  maintaining 
the  hospitaL  If,  liowever,  any  contract  can  be  inferred  from  the  relation  of  the 
parties,  it  can  be  only  on  the  part  of  the  corporation  that  it  shall  use  due  and  reap 
sooable  care  hi  the  selection  of  its  agents.  Where  actions  have  been  brought  against 
commissioners  of  public  works  serving  gratuitously  for  negligence  in  carrying  on 
the  work  by  which  injury  has  occurred,  it  has  been  held  that  they  were  not  hable,  if 
proper  care  had  been  used  by  them  in  selecting  those  who  were  actually  to  perform 
the  work.  HalUday  v.  Vestry  and  Parish  of  St.  Leonard,  11  C.  B.  n.  s.  192.  The 
Uability  of  this  defendant  corporation  can  extend  no  farther  than  this :  if  there  has 
been  no  neglect  on  the  part  of  those  who  administer  the  trust  and  control  its  man- 
agement, and  if  doe  care  has  been  used  by  them  in  the  selection  of  their  inferior 
agents,  even  if  injury  has  occurred  by  the  negligence  of  such  agents,  it  cannot  be 
made  responsible.  The  funds  intrusted  to  it  are  not  to  be  diminished  by  such  casu- 
alties, if  those  immediately  controlling  them  have  done  their  whole  duty  in  reference 
to  tliose  who  have  sought  to  obtain  the  benefit  of  them.  There  was  no  attempt  to 
show  that  the  trustees  had  in  any  respect  failed  in  the  perfi>rmanoe  of  their  duty. 
If  they  bad  made  suitable  regulations,  and  had  selected  proper  persons  to  fill  the 
podtion  of  surgeons,  then,  whether  those  persons  neglected  to  perform  (heu*  duty,  or 
whether  another  person,  as  the  house  pupil,  not  selected  for  the  office  of  surgeon, 
sssuned  without  authority  to  act  as  such,  and  iiguiy  has  thus  resulted,  the  plaintiff 
bss  no  remedy  against  the  corporation." 
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Messrs.  A.  L.  Soulb  of  Springfield,  F.  W.  Hurd  of  Boston,  and  C.  W. 
Clifford  of  New  Bedford,  have  been  appointed  a  commission  to  inquire  into 
the  expediency  of  revising  the  judicial  system  of  the  State,  under  the  follow- 
ing resolve  of  the  legislature,  approved  April  26,  1876:  — 

"  Reiolved,  That  the  Governor  and  Council  be,  and  they  are  hereby,  authorized  to 
appoint  a  oommlMion,  consisting  of  three  suitable  persons  learned  in  the  law,  to  sit 
during  the  recess  of  the  legislature,  with  authority  to  call  witnesses  to  inquire  into 
the  expediency  of  revising  the  judicial  system  of  the  State,  with  a  view  to  securing 
greater  economy,  efficiency,  and  promptness  in  the  administration  of  justice,  espe- 
cially by  justices  of  the  peace,  trial-justices,  and  police,  district,  and  municipal 
courts.  Said  commission  shall  submit  its  report  in  writing,  with  bill  or  bills  if  prac- 
ticable, to  the  Secretary  of  the  Commonwealth,  on  or  before  the  twentieth  day  of 
December  next,  on  which  day  the  commission  shall  expire.  The  Secretary  of  the 
Commonwealth  shall  cause  the  report  to  be  printed  as  a  document  of  the  public 
series  to  be  laid  before  the  next  General  Court,  and  a  sufficient  number  of  copies  to 
be  printed  to  allow  the  secretary  to  transmit  one  to  each  member  of  the  present 
legislature,  in  addition  to  the  distribution  of  such  documents  now  prescribed  by 
Uw." 

It  is  understood  that  the  real  matter  for  investigation  is  the  anomalous 
condition  of  the  courts  of  local  jurisdiction.  For  the  last  few  years  the 
legislature  has  been  making  the  experiment  of  establishing,  from  time  to  time, 
«  district  courts  "  in  different  parts  of  the  State  (a  certain  number  of  towns 
generally  being  a  judicial  district) ;  courts  intended  within  the  reach  of  their 
jurisdiction  to  supersede  the  older  machinery  of  justices'  and  police  courts. 
Some  twenty-three  district  courts,  in  all,  have  thus  far  been  erected.  While 
it  has  been  dear  that  improvements  in  this  direction  were  needed,  the  efforts 
of  the  legislature  have  not  pursued  any  well-arranged  plan;  and  the  result 
seems  to  be  want  of  uniformity,  some  confusion,  and  altogether  an  anomalous 
condition  of  the  inferior  courts. 

In  re  Sears'  Will.  — In  this  case,  which  has  attracted  a  good  deal  of  at- 
tention on  account  of  the  enormous  property  involved, — supposed  to  amount 
to  eight  or  nine  millions  of  dollars,  —  a  decision  has  just  been  rendered  by  the 
Supreme  Court.  The  testator,  Joshua  Sears,  died  Feb.  7,  1857,  leaving  a 
will,  containing  among  others  the  following  provisions:  — 

**  All  the  rest,  residue,  and  remainder  of  my  estate  I  give  to  said  Alpheus  Hardy, 
Horatio  Harris,  and  Hugh  Montgomery,  their  heirs  and  assigns,  as  joint-tenants  in 
trust,  to  hold,  invest,  manage,  and  take  care  of  the  same,  according  to  their  best 
knowledge  and  discretion ;  and  I  wish  them  to  invest  one-half  part  of  my  estate  in 
favorable  purchases  of  real  productive  estate,  stores  to  be  preferred,  looking  well  to 
the  value  and  titles  thereof;  and  I  wish  them  to  invest  one-half  part  of  said  estate  in 
bottom-mortgages  on  estates  which  shall  be  considered  of  twice  the  value  of  the 
money  loaned  thereon,  the  titles  of  such  estates  to  be  well  examined.  I  give  to  my 
son,  Joshua  M.  Sears,  the  sum  of  thirty  thousand  dollars,  to  be  paid  to  him  at  the 
age  of  twenty-one  years. 

*'  All  such  parts  of  the  income  of  my  estate  which  may  be  necessary  for  the 
support  and  education  of  my  son  I  dh^ect  to  be  used  for  that  purpose;  and,  when  he 
shall  be  twenty-one  years  old,  I  direct  that  four  thousand  dollars  be  paid  to  him 
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annually ;  when  he  ehall  be  twenty-flye  yean  old,  six  tbonsand  per  year ;  and  ten 
thousand  dollars  per  year  when  he  shall  he  thirty  years. 

"  And  in  case  of  the  death  of  my  son  before  he  arriTes  to  the  age  of  twenty-one 
years,  then  I  direct  that  ten  thousand  dollars  be  paid  to  said  town  of  Yarmouth  for 
the  purpose  of  a  library,  and  six  thousand  dollars  for  free  lectures  in  said  town. 

"  And  the  residue  and  remainder  of  said  estate  I  direct  to  be  paid  and  dirided, 
one-third  thereof  to  my  brother  Charles,  one-third  to  my  brother  Willard,  and  one- 
third  to  the  children  of  my  brother  Thomas  W*  Sears." 

The  son  named  in  the  will,  the  only  child  of  the  testator,  reached  his 
majority  the  25th  December  last,  and  at  once  claimed  as  sole  heir  all  the  prop- 
erty in  the  hands  of  the  trustees,  except  so  much  as  they  needed  to  raise  the 
annuities  given  in  the  will.  The  trustees  filed  thei^bill  for  instructions,  mak- 
ing the  brother  of  the  testator,  and  the  children  of  his  deceased  brothers, 
parties.  The  court  has  sent  down  the  following  rescript,  ordering  a  decree  in 
favor  of  the  son  :  — 

"  1.  The  last  qlause  of  the  will  was  intended  to  take  effect  only  in  case  the  son 
of  the  testator  should  die  before  he  arrlTcd  at  the  age  of  twenty-one  years.  As  this 
contingency  has  not  happened,  this  clause  is  inoperative;  and  the  town  of  Yarmouth 
and  the  testator's  relatives  named  therein  take  nothing  under  it. 

"  2.  The  provision,  that '  all  such  parts  of  the  income  of  my  estate  which  may  be 
neceesary  for  the  support  and  education  of  my  son  I  direct  to  be  used  for  that 
purpose/  is  applicable  only  during  the  minority  of  the  son,  and  ceased  when  he 
became  of  age ;  and  in  the  further  provision  in  the  same  clause  for  the  payment  to 
the  son  of  annuities  of  four  thousand,  six  thousand,  and  ten  thousand  dollars,  said 
annuities  are  not  cumulative,  but  are  substitutes  of  each  other. 

"  8.  It  follows  that  the  trustees  hold  the  residue  of  the  estate  in  their  hands  for 
the  sole  purpose  of  supporting  a  trust  and  paying  an  annuity  which  can  never 
exceed  ten  thousand  dollars. 

"  The  intention  of  the  testator  requires  that  the  trustees  should  retain  in  their 
hands  so  much  of  the  estate  as  is  needed  to  support  this  trust;  but  the  surplus 
beyond  this  is  property  undisposed  of  by  the  will,  and  devolves  to  the  son  by  way 
of  resulting  trust  As  he  alone  is  beneficially  interested  in  such  surplus,  it  should 
be  transferred  to  him  by  the  trustees." 

Mr.  Nicholas  St.  John  Green,  Professor  at  the  Boston  Law  School, 
and  formerly  lecturer  at  the  Harvard  Law  School,  died  at  Cambridge  on  the 
8th  of  September  last.  Although  his  name  was  only  beginning  to  be  known 
to  the  public,  his  loss  cannot  be  mentioned  by  those  who  knew  him,  and  who 
have  the  improvement  of  the  law  at  heart,  without  bitter  regret.  He  was  as 
important  a  figure  in  the  field  of  jurisprudence  as  his  equally  lamented  friend 
Chauncey  Wright  was  in  that  of  science  and  philosophy.  In  his  early  prac- 
tice, he  acquired  a  critical  knowledge  of  the  criminal  law;  and  he  undoubtedly 
started  with  a  superstitious  respect  for  the  technical  element  which  still  pre- 
vails in  that  part  of  the  law.  In  fact,  it  would  seem  evident,  that,  as  a  younger 
man,  he  must  have  held  a  good  many  of  the  prejudices,  legal  and  political, 
which  are  natural  to  a  strong  nature  imchastened  by  learning  and  reflection. 
But  his  reason  was  stronger  even  than  his  temperament;  and  as  time  went  on, 
and  he  became  a  student  of  history,  political  economy,  psychology,  and  logic, 
prejudice  gave  way  to  philosophy,  and  his  convictions,  without  losing  in 


Digitized  by  VjOOQIC 


174  SUMMABY  OP  EVENTS. 

strength,  were  tempered  by  an  appreciation  of  the  other  side  whidi  powerful 
men  do  not  alwa3rs  acquire.  He  handled  a  question  of  law  not  only  with  the 
mastery  of  a  logician  who  easily  reduced  a  case  under  established  principles, 
but  also,  and  with  equal  power,  in  the  light  of  the  history  which  explains 
those  principles,  and  the  considerations  of  political  science  and  human  nature 
which  justify  them.  The  evidence  of  his  ability  was  not  confined  to  the 
lecture-room;  for  it  is  not  too  much  to  say,  that  no  man  at  the  Suffolk  bar 
produced  a  greater  effect  upon  the  opinions  of  the  Supreme  Court,  in  the  cases 
which  he  presented,  than  he.  His  arguments,  in  addition  to  the  qualities  of 
substance  which  we  have  mentioned,  had  a  terseness  and  simple  beauty  of 
form  which  it  is  impossible  to  compare  with  any  less-distinguished  models 
than  those  of  Judge  Curtis.  Mr.  Green  did  not  live  long  enough  to  construct 
a  systematic  work;  but  as,  with  him,  theory  was  not  an  excuse  for  ignorance 
of  details,  but  was  based  as  much  on  exact  and  practical  knowledge  as  it  was 
on  broad  and  careful  study  outside  the  law,  those  who  knew  him  best  hoped 
and  expected,  that,  when  he  was  satisfied  with  his  patient  preparation,  he  would 
produce  results  worthy  of  his  talents.  A  few  notes  to  his  two  volumes  of  crim- 
inal cases,  and  two  or  three  articles  in  this  Remeto,  are  all  that  the  profession 
can  judge  him  by;  and  they  are,  perhaps,  enough.  But  those  who  have  had 
the  great  benefit  of  his  conversation  and  criticism  know,  that,  although  he 
had  justified  the  opinion  of  his  friends,  the  world  has  lost  work  which  it 
could  ill  spare,  and  which  it  would  certainly  have  known. 

MICHIGAN. 

USB  OP  Highway.  —  An  interesting  point  touching  the  use  of  highways 
arose  in  Macomber  v.  Nichols,  The  action  was  brought  by  Nichols  to  recover 
for  an  injury  occasioned  by  his  horse  taking  fright  as  he  was  driving  on  the 
highway.  The  fright  was  caused  by  an  engine  mounted  on  wheels,  which  the 
defendant  was  running  along  the  road  by  means  of  the  steam-power  by  which 
it  was  operated.  The  engine,  which  was  used  mainly  for  threshing,  was 
moved  from  place  to  place  for  that  purpose.  Among  other  things,  the  jury 
were  instructed,  at  the  request  of  Nichols,  that  if  they  found  that  "  the  plain- 
tiff was  driving  a  well-broken  and  gentle  horse  in  the  public  street,  that  the 
defendant,  by  running  a  steam-engine  along  said  highway,  caused  plaintiff's 
horse  to  run  away,  and  that  plaintiff  was  thereby  injured  either  in  person  or 
property,  and  that  such  steam-engine  was  well  calculated  to  frighten  horses  of 
ordinary  gentleness,  then  the  plaintiff  is  entitled  to  recover;  **  that  **  a  party 
placing  upon  the  highway  any  vehicle  unusual,  and  calculated  from  its  appear- 
ance, and  mode  of  locomotion,  to  frighten  horses  of  ordinary  gentleness,  is  lia- 
ble for  all  damages  resulting  therefrom; ''  that  **  the  defendant  had  no  right  to 
run  his  steam-engine  on  the  public  street  or  highway,  if  such  engine  was  cal- 
culated to  frighten  horses  of  ordinary  gentleness." 

The  Supreme  Court  held  these  rulings  erroneous.  Coolsy,  J.,  says  in  the 
opinion,  — 

'*  The  instruction,  that  any  one  placing  upon  the  highway  a  vehicle  unusual, 
and  calculated  from  its  appearance  and  mode  of  locomotion  to  firighten  horses  of 
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ordinary  gentteness,  is  liable  for  all  damages  resultinf  therefirom,  it  not  onljr 
erroneous,  but  it  could  not  fail  to  mblead.  It  was  an  instruction,  in  substance, 
that  the  placing  of  such  a  yehicle  in  the  bighwaj  is  always,  and  under  all  cirenm- 
stances,  an  illegal  act ;  a  wrong  in  itself,  for  which  an  action  will  lie  on  behalf  of 
any  one  who  may  chance  to  be  injured  in  consequence. 

"Persons  making  use  of  horses  as  the  means  of  travel  or  traffic  by  the  highways 
have  no  rights  therein  superior  to  those  who  make  use  of  the  way  in  other 
modes.  It  is  true  that  locomotion  upon  the  public  roads  has  hitherto  been  chiefly 
by  means  of  horses  and  similar  animals;  but  persons  using  them  have  no 
prescriptive  rights,  and  are  entitled  only  to  the  same  reasonable  use  of  the  ways 
which  they  must  accord  to  all  others.  Improved  methods  of  locomotion  are 
perfectly  admissible,  if  any  shall  be  discovered ;  and  they  cannot  be  excluded  from 
the  existing  public  roads,  provided  their  use  is  consistent  with  the  present  methods. 

"  When  the  highway  is  not  restricted  in  its  dedication  to  some  particular  mode 
of  use,  it  is  open  to  all  suitable  methods ;  and  it  cannot  be  assumed  that  these  will 
be  the  same  from  age  to  age,  or  that  new  means  of  making  the  way  useful  must 
be  excluded  m^ely  because  their  introduction  may  tend  to  the  inconvenience,  or 
even  to  the  injury,  of  those  who  continue  to  use  the  road  after  the  same  mannw 
as  formerly.  A  highway  established  for  the  general  benefit  of  passage  and  traffic 
must  admit  of  new  methods  of  use,  whenever  it  is  found  that  the  general  benefit 
requires  them ;  and,  if  the  law  should  preclude  the  adaptation  of  the  use  to  the 
new  methods,  it  would  defeat,  in  greater  or  lees  degree,  the  purpose  for  which  high- 
ways are  established.  .  .  .  Horses  may  be,  and  often  are,  IHghtened  by  locomotives 
in  both  town  and  country ;  but  it  would  be  as  reasonable  to  treat  the  horse  as  a 
public  nuisance,  firom  his  tendency  to  shy  and  be  frightened  by  unaccustomed 
objects,  as  to  regard  the  locomotive  as  a  public  nuisance,  from  its  tendency  to 
fkighten  the  horse.  The  use  of  the  one  may  impose  upon  the  manager  of  the 
other  the  obligation  of  additional  care  and  vigilance  beyond  what  would  otherwise 
be  essential ;  but  only  the  paramount  authority  of  the  legislature  can  give  to  either 
the  owner  of  the  horse  or  the  owner  oi  the  locomotive  exclusive  privileges.  If 
one,  in  making  use  of  his  own  means  of  locomotion,  is  injured  by  the  act  or  omis- 
sion of  the  other,  the  question  is  not  one  of  superior  privilege,  but  it  is  a  question 
whether,  under  all  the  circumstances,  there  is  negligence  imputable  to  some  one, 
and,  if  so,  who  should  be  held  accountable  for  it." 

Doo  Law.  —  HeisrodtY,  HackeU.  —  The  *< faithful  dog"  has  before  thia 
**  borne  "  his  master  "  company  "  into  court  He  has,  however,  so  far  as  we 
remember,  thus  far  ai^>eared  only  in  the  character  of  witness,  —  a  part  assigned 
him,  we  8ui^)ose,  from  some  notion  that  the  canine  instinct  is  less  liable  to  error, 
or  at  any  rate  to  the  disturbing  influence  of  self-interest,  than  the  memory  of 
man.  But  in  Heisrodt  y.  Hackett^  lately  decided  in  the  Supreme  Court  of  this 
State,  he  appears,  or  attempts  to  appear, — for  the  court  discourages  his 
effort, — in  a  new  part.  The  facts  are  set  out  in  the  opinion  delivered  by 
Marston,  J. :  — 

"  The  plaintiff  in  this  case  was  engaged  in  the  bushiess  of  raising  berries  for 
market.  His  profits  depended  largely  upon  protecting  the  berries  from  naughty 
Urds,  who,  having  no  moral  or  conscientious  scruples  or  respect  for  plaintifi*s 
interests,  would  sometimes  descend,  and,  without  leave  or  license,  appropriate  the 
berries  to  their  own  use.  To  prevent  such  high-handed  dealings,  the  plaintiff 
became  the  owner  and  possessor  of  a  small,  amiable,  and  intelligent  dog.  with 
▼alnable  hunting  qualities.    This  dog,  when  the  birds  attempted  to  steal  or  take 
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the  berries,  would  at  once  warn  them  of  the  danger  thej  incurred ;  and  thej,  npon 
fleeing  him  approach,  would  immedlatelj  withdraw  without  waiting  for  the  honor 
of  a  near  acquaintance,  so  that  not  one  of  them  would  get  a  peck  of  the  berries 
during  the  whole  season.  This  dog  had  business  everywhere  around  plaintiff's 
premises  in  watching  and  protecting  them,  —  bolting  in  and  out  of  all  the  rat-holes ; 
catching  and  killing  the  occupants,  if  he  could,  but  at  the  risk  of  soiling  or  losing 
his  collar  bj  the  operation.  There  was  a  large,  savage,  and  dangerous  dog,  a  cross 
between  a  bull-dog  and  a  mastiff,  living  near  bj  plaintiff's  residence.  This  was  a 
dog  without  an  owner.  He  was  permitted  to  live,  and  was  taken  care  of  on 
defendant's  premises.  On  Jan.  1, 1875,  he  went  out  makmg  calls.  The  same  daj, 
plaintifTs  little  dog  was  out  attending  to  his  duties, — pursuing  or  chasing  a  flock 
of  snow-birds  from  off  plaintiff's  fields  and  berries ;  and,  while  engaged  in  this  lauda- 
ble business,  he  followed  the  birds  across  the  highway  and  into  the  field  of  a 
neighbor,  where  it  does  not  appear  there  were  any  berries.  While  there,  defendant's 
dog  wilAiUy  and  maliciously  attacked  him,  and  with  dangerous  weapons  —  to  wit, 
his  teeth  —  so  bit  and  injured  the  plaintiff*s  dog,  that  his  bark  was  shattered.  He 
went  home  in  a  languishing  condition,  and,  languishing,  on  the  same  day  did  die. 
Plaintiff  thereupon  sued  defendant  to  recover  damages  for  the  irreparable  loss 
which  he  had  sustained.  The  defendant  justified  his  dog  in  what  he  had  done, 
under  the  statute  of  1878,  requiring  owners  of  dogs  to  procure  a  license  therefor, 
and  to  cause  the  dog  to  wear  a  collar  around  his  neck,  and  providing  a  penalty  for 
keeping  a  dog  contrary  to  its  provisions.  The  sixth  section  of  this  act  provides 
that  any  person  may,  and  it  shall  be  the  duty  of  every  police-officer  and  constable  to 
kill,  Ac.,  any  and  all  dogs  going  at  large,  and  not  licensed  and  collared,  and  should 
receive  fifty  cents  firom  the  township  or  city  treasury  for  each  dog  so  killed  by 
them.  Defendant  claimed  that  his  dog,  in  killing  plaintifi*8  dog,  acted  under  this 
section. 

"  Hddf  1.  That  it  does  not  appear  from  the  record,  and  the  court  will  not  presume, 
that  defendant's  dog  was  either  de  jure  or  de  facto  a  police-officer  or  constable ;  and 
that  if  he  held  neither  of  these  positions  at  the  time,  then  dearly  it  was  not  his 
duty  to  act  in  so  summary  and  severe  a  manner. 

**  Hdd,  2.  That  it  not  appearing  that  defendant's  dog  ever  applied  to  the  township 
or  city  treasury,  or  received  therefrom  the  compensation  to  which  such  officers  are 
entitled  in  such  cases,  it  cannot  be  said  the  proper  public  authorities  ever,  by  paying 
him,  ratified  the  act ;  that  he  does  not  come  within  tlie  other  clause,  which  permits 
'  any  person '  to  kill  such  animals. 

"  Held,  8.  That  it  does  not  satisfactorily  appear  that  defendant's  dog  had  sufficient 
intelligence  or  discretion  to  act  in  an  official  capacity  in  such  cases ;  that  as  an 
officer,  if  he  claimed  to  act  in  that  capacity,  he  only  had  the  right  to  kill  plainUff's 
dog  in  case  he  found  him  going  at  large  not  licensed  and  collared ;  and  that  whether 
defendant's  dog  had  examined  the  records  and  ascertained  thereby  that  plaintiff's 
dog  was  not  licensed,  or  whether  he  stopped  and  deliberately  examined  plaintiff's 
dog  to  see  if  he  had  a  collar  on,  does  not  appear ;  nor  does  it  clearly  appear  that  he 
killed  him  for  the  sole  reason  that  he  was  not  licensed  and  collared ;  and  that,  as  he 
had  no  right  to  kill  him  for  any  other  reason,  the  intention  with  which  he  committed 
the  act  becomes  material ;  that  even  if  the  plaintiff's  dog  had  no  collar  on,  and  the 
defendant's  dog  killed  him, — not  because  in  not  wearing  a  collar  he  was  violating  the 
statute,  but  because  of  some  spite  or  malice  entertained  towards  him, — then  it  is  clear 
he  could  not  afterward  come  in  and  Justify  under  this  statute ;  but  that,  if  for  the 
sole  reason  that  the  plaintiff*s  dog  was  not  licensed  and  collared,  the  defendant's 
dog,  in  the  performance  of  his  official  duty,  killed  him,  then,  were  it  not  for  other 
considerations,  his  owner  or  possessor  might  be  held  not  liable ;  that  if,  however, 
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there  was  not  that  coolness  and  deliberation  which  the  law  would  require,  but  the 
act  was  prompted  by  or  sprang  from  a  wicked,  depniyed,  or  malignant  disposition, 
then  the  act  could  not  be  justified 

"  Heid,  4.  That  all  such  highly  penal  provisions  of  the  law  must  be  strictly 
construed ;  that,  where  a  statute  authorizes  a  particular  officer  to  perform  an  act, 
another  cannot  do  it  and  Justify  under  the  authority  given  (4  Bl.  Com.  178) ;  that 
where  an  officer  or  a  person  is,  under  certain  circumstances,  given  authority  to 
take  life,  a  dog  cannot '  of  his  own  head '  do  the  act,  and  afterward  his  owner  say, 
'  Because  an  officer  under  the  circumstances  could  have  done  the  act,  my  dog  had 
like  authority.'    See  Bishop  v.  Fahajf,  16  Gray,  61 ;  Kerr  v.  Seaver,  11  AUen,  161. 

"  Jffdd,  6.  That,  it  not  appearing  that  defendant's  dog  was  licensed  and  had  on  a 
collar  at  the  time  he  committed  the  act,  he  was  apparently  equally  in  the  wreng 
and  liable  to  be  killed,  and  had  no  right  to  punish  others  no  mora  guilty  than  he 
was  himself. 

"  Held,  6.  That  the  owner  in  any  case  would  not  be  prevented  from  recovering 
if  his  dog  was  licensed  and  had  kept  a  collar  upon  him,  where  perchance  the  collar 
without  his  knowledge  in  some  way,  either  accidentally  or  otherwise,  got  off,  until 
at  least  a  reasonable  time  thereafter  had  elapsed  to  enable  him  to  discover  the  fact 
and  replace  it ;  that  the  statute  does  not  prescribe  the  kind  of  collar  to  be  worn ;  and 
that,  if  plaintiff  had  put  a  paper  collar  upon  his  dog,  experience  teaches  us  that  it 
would  become  soiled,  and  that  frequent  changes  would  become  absolutely  necessary ; 
that  if,  under  such  circumstances,  plaintiff  had  taken  off  the  old  in  order  to  put 
on  a  clean  collar,  and,  while  in  the  act,  defendant's  dog,  standing  by  and  seeing 
the  old  collar  taken  off,  would  not  be  authorized  at  once,  before  plaintiff  had  time 
to  replace  it,  to  pounce  upon  and  kill  plamtiff*s  dog ;  and  that  if  plaintiffs  dog,  in 
the  pursuit  of  rats^  had  torn  and  destroyed  his  collar,  the  defendant's  dog,  watch- 
ing for  such  opportunity,  would  have  no  right  to  take  advantage  of  the  circum- 
stances and  kill  him  before  his  owner  had  an  opportunity  to  discover  the  fact  and 
replace  it ;  and  that  no  such  severe  and  deadly  construction  can  be  given  to  the 
statute. 

"  Judgment  reversed,  with  costs,  and  new  trial  ordered." 

Chief  Justice  Coolet  of  the  Supreme  Court  has  been  appointed  lecturer 
on  law  in  the  new  Johns  Hopkins  University  at  Baltimore. 


MISSOURI. 

Wb  have  indicated  above  the  state  of  mind  of  a  certain  portion  of  the 
inhabitants  of  Missouri,  touching  the  propriety  of  paying  their  debts.  We 
are  sorry  to  leam  from  the  Central  Law  Journal,  that,  in  another  important 
particular,  matters  are  far  from  being  in  a  satisfactory  condition  in  that  State. 
The  Law  Journal,  speaking  not  more  warmly  perhaps  than  the  subject  deserves, 
says,— 

"  One  of  the  worst  features  of  our  judicial  system  is,  that  succession  to  the  judicial 
bench  is  made  to  depend  upon  the  action  of  political  caucuses.  One  of  those  cau- 
cuses in  this  State  has  put  forth  a  platform  ringing  throughout  with  the  cry  of  reform, 
and  then  has  committed  an  act  worthy  of  the  worst  days  of  machine  politics  by 
nominating  for  the  office  of  judge  of  the  Supreme  Court  a  new  and  untried  man  in 
place  of  one  of  the  ablest  and  best  judges  that  has  sat  on  that  bench  since  its  creation. 
We  do  not  propose  to  enter  into  a  political  discussion ;  but  we  propose  to  speak  our 
views  plainly  in  regard  to  this  matter :  and  we  say,  that  men  are  judged  by  their 
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actions,  and  not  by  their  words ;  and  that  whan  a  political  conyention  commits  an  act 
of  this  kind,  and  then  cries  '  Reform,  reform ! '  its  cry  of  reform  is  a  false  pretenoe. 
It  is  a  shame  that  the  election  of  a  Judge  should  be  made  a  party  question.  It  is  a 
still  greater  shame  that  that  miserable  maxim  of  American  politics, '  to  the  yictors 
belong  the  spoils/  should  ever  have  assailed  the  Judicial  bench,  and  threatened  its 
independence.  While  a  reform  party  is  putting  forward  a  purely  party  candidate 
for  the  supreme  bench,  the  people,  in  some  of  their  local  conventions,  are  exhibiting 
a  disrespect  for  that  court  worthy  of  French  communists.  A  body  of  citizens  in 
Morgan  Coimty  the  other  day  met  and  resolved  to  repudiate  a  certain  portion  of 
their  funded  coimty  indebtedness,  and,  among  other  resolutions,  adopted  the  follow- 
ing :  '  Re$ohed,  That  the  decisions  of  our  State  Supreme  Court  on  these  bond  ques- 
tions are  without  precedent,  and  are  uqjust,  partial  to  the  bond-holder,  and  are  utterly 
subversive  of  natural  rights,  and  should  not  be  respected  by  the  people  of  Missouri 
in  this  behalf.'  A  stronger  argument  than  this  resolution  could  not  be  put  forth, 
not  only  in  favor  of  the  independence  of  the  judiciary  from  the  influence  of  popular 
clamor,  but  also  in  favor  of  its  independence  of  party  politics.  A  political  convention 
which  met  at  Jefferson  City  on  the  9th  instant  did  itself  honor  in  renominating  Hon. 
David  Wagner  to  the  position  he  now  holds.  We  sincerely  hope  that  the  voters  of 
Missouri  will  see  the  propriety  of  viewing  the  claims  of  the  two  candidates  solely 
with  reference  to  their  respective  merits  and  services^  and  not  from  a  party  stand- 
point." 

NEBRASKA. 

In  Thurston  v.  Union  Pacific  R.R.  Co,  (U.  S.  District  Court),  as  we  learn 
from  the  Legal  Gazette,  a  rule  was  laid  down,  which,  it  is  to  be  hoped,  the 
defendants  will  not  be  slow  to  avail  themselves  of.  The  plaintiff,  a  notorious 
gambler,  having  bought  his  ticket  and  taken  his  place  in  the  train,  was  forci- 
bly ejected  therefrom  on  the  ground  that  he  was  there  for  the  purpose  of  gam- 
bling. In  a  suit  for  damages,  Dudley,  J.,  charged  the  jury,  that  though  the 
company  were  boimd  to  take  every  proper  person  who  offered,  upon  his  com- 
pliance with  the  rules  of  the  company,  still  the  person  **  must  be  upon  lawful 
business;  '*  that,  as  gambling  was  a  crime  against  the  State  law,  it  was  **  not 
even  necessary  for  the  company  to  have  a  rule  against  it; "  and  that  **  whether 
the  plaintiff  was  going  upon  the  train  for  gambling-purposes,  or  whether  from 
his  previous  course  the  defendant  might  reasonably  infer  that  such  was  his 
purpose,  is  a  question  of  fact  for  the  jury.  If  they  find  such  to  have  been  the 
case,  they  cannot  give  judgment  for  any  more  than  the  actual  damage  sus- 
tained," —  the  price  of  the  ticket,  —  no  offer  having  been  made  to  return  the 
money. 

A  rule  involving  the  same  principle  was  laid  down  in  Vinton  v.  Middlesex 
R,R,  Co,f  11  Allen  (Mass.),  306,  in  which  the  court  say  the  defendants  had 
the  right  to  **  exclude  or  expel  from  their  vehicles  a  passenger  whose  condi- 
tion and  conduct  were  such  as  to  give  a  reasonable  ground  of  belief  that  his 
continuance  in  the  vehicle  would  create  inconvenience  and  cause  annoyance 
to  other  passengers,"  and  that  without  waiting  for  any  **  overt  act." 

NEW  HAMPSHIRE. 

Eyibence.  —  Opinions  of  Non-Professional  Witnesses.  —  The  pro- 
priety of  the  rule  which  excludes  the  opinions  of  non-professional  witnesses 
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on  the  question  of  sanity  has  been  saecessfully  challenged  in  Hardy  v.  MerriU. 
The  matter  was  thoroughly  re-examined;  and  in  an  elaborate  opinion  the  court 
have  reversed  the  rule,  and  our  old  friends,  Boardman  v.  Woodman^  47  N.  H. 
120,  State  v.  Pike,  49  N,  H.  399,  and  State  v.  Archevy  M  N.  H.  468,  disap- 
pear as  authorities  on  that  point.  This  leaves  the  rule  in  force  only,  it  is 
believed,  in  Massachusetts,  Maine,  and  Texas.  Even  in  these  States,  the  in- 
creasing im^rtance  of  the  subject  and  the  peremptory  needs  of  justice  have 
already  introduced  so  many  exceptions,  that  we  may  reasonably  hope  soon  to 
see  the  rule  itself  give  way.  (See  Barker  v.  Comins,  110  Mass.  477;  and  Nash 
V.  Hunt,  116  Mass.  237.)  Indeed,  it  may  well  be  doubted  whether  the  ex- 
ceptions are  such  in  any  thing  but  name.  Says  Fosteb,  C.  J.,  in  Hardy  v. 
MerriU,^ 

"  The  MasBachusetts  rule  iB,  that  non-experts'  opinions  ehall  be  excluded  :  but  the 
rule  itself  does  not  exclude  them ;  it  only  excludes  the  use  of  certain  words.  It 
admits  the  opinions,  and  merely  embarrasses  the  witness  and  confounds  the  jury  by 
requiring  the  witness  to  express  his  opinion  without  using  certain  forbidden  tenns, 
and  by  using  others  that  are  understood  by  the  jury  and  everybody  else  to  be  pre- 
cisely synonymous.  A  non-expert,  who  has  been  watching  by  the  bedside  of  a  sick 
man,  may  say,  '  He  was  delirious  all  night'  Anybody  may  say  that  a  man  was 
'  crazy  drunk ; '  that  a  testator  didn't  seem  to  understand  any  thing  that  was  said 
to  him,  —  seemed  senseless,  unnatural,  not  as  usual;  f>r  that* no  change  was  per- 
ceptible in  his  intelligence,' '  no  incoherence  of  thought,'  nor  any  thing  unusual  or 
•iogolar  in  respect  to  '  his  mental  condition  ; '  was  healthy  or  sickly  iU/body.  But, 
in  giving  his  opinion  of  mental  health  or  disease,  the  non-expert  must  not  use  the 
words  '  sane,'  ^insane,'  'mentally  disordered,'  or  'deranged ; '  but,  so  far  as  he  can 
find  synonymes  for  these  words,  he  may  express  his  opinion  in  them." 

It  must  be  confessed  that  it  is  not  easy  to  follow  the  reasoning  of  the  court 
in  Barker  v.  Comins.  The  questions  asked  of  the  witness  were,  **  Did  you 
notice  any  change  in  his  intelligence  or  understanding? "  and,  **  Did  you 
notice  any  want  of  coherence  in  his  remarks?  "  The  court,  on  the  point  of 
the  admissibility  of  these  questions,  say,  **  The  questions  did  not  call  for  the 
expression  of  an  opinion  upon  the  question,  whether  the  testator  was  of  sound 
or  unsound  mind,  which  the  witnesses,  not  being  either  physicians  or  attest- 
ing witnesses,  would  not  be  competent  to  give.  The  question,  whether  there 
was  an  apparent  change  in  a  man's  intelligence  or  understanding,  or  a  want 
of  coherence  in  his  remarks,  is  a  matter,  not  of  opinion,  but  of  fact,  as  to 
which  any  witness  may  testify,  in  order  to  put  before  the  court  or  jdry  the 
acts  and  conduct  from  which  the  degree  of  his  mental  capacity  may  be  in- 
ferred." There  seems  to  be  some  confusion  in  the  use  of  the  word  "fact." 
Undoubtedly,  in  the  ordinary  meaning  of  the  word,  whether  or  not  a  man  is 
insane  is  as  much  a  fact  as  whether  or  not  his  conversation  is  coherent.  But, 
if  the  court  mean  by  fact  that  the  matter  in  question  is  such  that  the  witness 
can  conununicate  it  by  merely  giving  what  his  senses  have  apprehended  with- 
out the  intervention  of  his  reason,  the  position  may  well  be  denied.  In  the 
latter  sense,  the  witness  might  testify  that  Ae  testator  spoke,  or  narrate  what 
was  said;  but  to  say  that  what  was  said  was  coherent,  implies,  not  only  that 
Che  witness  compares  it  with  other  conversations  of  the  testator,  but  also  that 
he  has,  by  what  of  necessity  must  be  a  somewhat  complicated  mental  pro- 
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oess,  established  for  himself  some  kind  of  a  standard  of  coherence,  to  the  test 
of  which  he  brings  the  words  in  question.  Two  witnesses  who  had  heard  a 
man  speak  could  not  truthfully  disagree  as  to  the  fact  of  speaking;  but  they 
might,  without  the  slightest  question  of  their  veracity,  disagree  widely  as  to 
whether  what  was  said  was  coherent,  or  indicated  a  failure  of  understanding. 
In  a  word,  the  question  of  insanity  is  of  precisely  the  same  class  as  the  ques- 
tions in  Barker  v.  Comins.  Undoubtedly  it  is  a  more  difficult  one  to  answer; 
but  that  goes  only  to  the  value  of  the  opinion  given,  and  not  to  the  right  of 
the  witness  to  give  it. 

Indeed,  if  the  question  should  arise  again  before  the  Massachusetts  courts, 
we  do  not  see  how  they  can  escape  the  force  of  their  own  reasoning  in  the  late 
case  of  Commonwealth  v.  SturtivarU,  117  Mass.  122.  In  that  case,  on  the  trial 
of  the  defendant  for  murder,  a  witness  who  had  seen,  while  it  was  fresh,  a 
certain  blood-stain  upon  a  coat,  was  allowed  to  state  that  the  appearance  of 
the  stain  indicated  the  direction  from  which  the  blood  came,  and  to  say  that 
**  it  came  from  below  upward."    The  court,  in  their  opinion,  say,  — 

"  The  exception  to  the  general  rule,  that  witnesses  cannot  give  opinions,  is  not 
confined  to  the  evidence  of  experts  testifying  on  subjects  requiring  special  knowledge, 
skilly  and  learning,  but  includes  the  evidence  of  common  observers,  testifying  to  the 
results  of  their  observation  made  at  the  time  in  regard  to  common  appearancet  and 
facts,  and  a  condition  of  thitgs  which  cannot  be  reproduced  and  made  palpable  to  a 
jury." 

Not  the  least  curious  thing  in  Hardy  v.  Merrill  was  the  fact  brought  to 
light  in  the  examination  of  the  court,  that  so  far  was  the  rule  in  question  from 
being,  as  had  always  been  supposed,  in  *'  accordance  with  the  long^established 
and  uniform  usage  ''  in  the  State,  that  quite  the  contrary  was  true:  the  fact 
being,  that,  during  a  great  period  of  the  judicial  history  of  the  State,  the 
usage  was  the  other  way;  and  that  the  rule  in  question,  laid  down  in  1866  and 
1869,  was  a  departure  from  the  ancient  ways.  There  woidd  seem  to  be  some 
reason,  too,  to  believe  that  the  rule  in  Massachusetts,  though  laid  down  very 
long  before  that  in  New  Hampshire,  was  not  in  accordance  with  the  still  earlier 
decision  of  the  court  of  that  State. 

NEW  YORK. 

Stewart's  Will,  In  re.  —  This  was  a  petition  of  certain  alleged  reli^ 
tives  of  the  late  A.  T.  Stewart  to  have  the  probate  of  his  will  vacated.  The 
petition  set  forth  that  the  petitioner  and  others  named  with  him  were  heirs-at- 
law  and  next  of  kin  of  the  testator;  that  the  paper  purporting  to  be  the  last 
will  and  codicils  of  said  Stewart  were,  on  the  evening  of  April  13,  1870,  pre- 
sented to  the  surrogate  for  probate;  and  that,  on  the  next  day,  letters  testa- 
mentary were  issued,  and  said  will  and  codicils  were  recorded  in  the  surrogate's 
office  as  duly  proved;  that  the  probate  and  record  thereof  were  not  made  pub- 
licly at  the  surrogate's  com*t-room  or  office,  but  privately,  at  the  home  of 
Mrs.  Stewart,  and  in  unusual  haste,  on  the  day  of  the  funeral  of  said  Stewart; 
and  that  90  citation  was  issued  and  no  notice  directed  to  the  petitioners.  The 
petition  also  alleged  that  said  will  was  obtained  by  the  undue  influence  of 
Henry  Hilton  or  some  other  person  unknown  to  the  petitioner.    On  the  return 
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day,  the  counsel  for  the  executors  moved  that  the  proceedings  be  dismissed  so 
far  as  they  sought  to  set  aside  the  will  as  a  will  of  personal  estate.  The  peti- 
tioner's counsel  assented,  and  the  petition  to  that  extent  was  dismissed.  The 
widow  and  the  executors  filed  answer,  admitting  the  circumstances  of  the  pro- 
bate, but  denying  substantially  the  other  allegations  of  the  petition,  and  al- 
leging that  enormous  sums  had  already  been  expended  in  prosecuting  the  plans 
of  the  testator,  some  of  them  of  a  charitable  nature,  and  that  large  sums  had 
been  paid  out  as  legacies.  The  surrogate  held,  against  the  executor's  con- 
tention, that  he  had  power  to  entertain  the  petition  as  a  necessary  incident 
to  his  jurisdiction,  notwithstanding  the  probate  of  the  will  as  a  will  of  real 
estate  is  not  conclusive  either  as  to  the  validity  or  the  due  execution  of  will, 
but  ifl/>rtma  fade  evidence  only;  but  that  the  petition  **  should  be  regarded 
as  an  appeal  to  the  discretion  of  the  court,  and  not  as  a  matter  of  absolute 
right."  On  the  question,  whether  a  case  had  been  made  out  which  called  for 
the  exercise  of  that  discretion,  the  opinion  continues:  -^ 

"  Under  these  statutes  and  authoritiei  cited,  there  seems  to  be  no  doubt  that  at 
most  the  probate  of  the  will  in  question  is  only  prima  facte  evidence ;  and  that,  in  any 
proceeding  by  the  alleged  heirs-at-Iaw  of  the  testator  to  enforce  their  alleged  rights 
in  respect  of  the  real  estate,  the  forpe  of  that  probate  maybe  attacked.  It  is  entirely 
clear  that  this  court  has  no  power  to  grant  to  the  petitioners  any  afElnnative  relief  by 
which  their  rights  to  the  real  estate  in  question  may  be  determined.  If  the  probate 
should  be  opened,  would  the  petitioner  be  in  any  better  position  to  enforce  his  alleged 
claim  to  the  real  estate  left  by  the  testator  than  he  would  if  the  probate  remained  1 
He  must  take  proceedings  in  another  court  by  ejectment  or  partition,  and  must 
there  show  that  he  is  an  heir  entitled ;  and,  when  he  has  shown  that,  the  production 
of  the  probate  would  not  be  even  prima  facie  evidence  against  his  right,  unless  the 
party  interposing  the  probate  as  an  obstacle  to  the  petitioner's  claim  could  show 
affirmatively  that  the  petitioner  was  duly  cited  on  tlie  probate ;  and,  if  he  were  so 
cited,  under  well-settled  authorities  in  such  cases  he  could  attack  the  validity  of  the 
will  as  though  it  were  never  proved.  ...  If  I  am  right  in  my  estimate  of  the  effect 
upon  the  alleged  rights  of  the  petitioner,  and  those  whom  he  assumes  to  represent, 
in  the  opening  of  the  probate,  it  seems  to  me  that  it  would  be  an  unwise  and  unjust 
exercise  of  the  judicial  discretion  of  this  court  to  open  the  probate  where  no  practical 
and  substantial  benefit  can  inure  to  them,  while  it  would  be  likely  to  throw  discredit 
upon  the  tenure  of  the  real  estate  devised  to  Mrs.  Stewart,  and  paralyze  the  great 
enterprises  now  in  progress. 

"  For  the  reasons  above  stated,  the  petition  should  be  dismissed." 

OREGON. 

Involuntakt  Bankruptcy  of  Corporations.  —  In  re  The  Oregon 
Bulletin  Printing  and  Publishing  Company.  — In  this  case  the  question 
aroee,  whether,  to  authorize  an  involuntary  adjudication  in  bankruptcy  against 
a  corporation  under  the  statute  as  amended  in  1874,  it  was  necessary  that  the 
petitioning  creditors  should  constitute  at  least  one-fourth  thereof  in  number,  the 
aggregate  of  whose  debts  provable  under  the  act  amount  to  at  least  one-third  of 
the  debts  so  provable;  and  Deady,  J.,  in  an  able  opinion,  held  that  it  was  not. 
(See  10  Am.  Law  Rev. ,  p.  880.)  This  opinion  has  now  been  overruled  by  the  Cir- 
cuit Court,  Sawyer,  J.    It  will  be  remembered,  that,  by  sect.  89  of  the  Bank- 
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rnptcy  Act  of  1867  (corresponding  to  sects.  5021-5028  of  the  Revised  Statutes), 
any  person  resident  in  the  United  States,  and  owing  provable  debts  exceeding 
9300,  mighti  if  he  committed  certain  specified  acts,  be  adjudged  bankrupt  on 
the  petition  of  one  or  more  creditors  whose  debts  amounted  to  9250.  By  sect. 
5122  of  the  Revised  Statutes,  it  is  provided  that  the  provisions  of  the  title 
(<«  Bankruptcy '')  shall  apply  to  all  '*  moneyed,  business,  or  commercial  cor- 
porations and  joint-stock  companies;"  and  that  *'upon  the  petition  of  any 
creditor  of  such  corporation  or  company,  made  and  presented  in  the  manner 
provided  in  respect  to  debtors,  the  like  proceedingg  shall  be  had  and  taken  aa 
are  provided  in  the  case  o£  debtors.''  By  act  of  1874,  the  provisions  of  sect. 
80  of  the  act  of  1867  are  amended  so  as  to  provide  ^*  that  any  person  residing 
and  owing  debts  as  aforesaid,"  who  shall  oonmiit  certain  acts,  *^  shall  be  ad- 
judged a  bankrupt  on  a  petition  of  one  or  more  of  his  creditors  who  shall  con- 
stitute one-fourth  thereof  at  least  in  number,  and  the  aggregate  of  whose  debts, 
provable  under  this  act,  amounts  to  at  least  one-third  of  the  debts  so  provable." 
The  line  of  reasoning  of  the  lower  court  was,  that  sect.  5122,  Revised  Stat- 
utes, first  applies  the  statute  to  corporations;  that  the  language  of  the  section, 
**  any  creditor,"  plainly  implied  that  no  reference  need  be  had  to  the  number  of 
the  creditors,  or  the  aggregate  of  their  debts;  and  that  the  act  of  1874,  contain- 
ing only  specific  amendments,  must  be  held  in  the  case  of  sect.  39  to  apply 
only  to  that  section,  and  so  to  alter  the  petition  only  in  the  case  of  proceedings 
against  a  natural  person.     Sawteb,  J.,  however,  says,  — 

**  The  Revised  Statutes,  which  embodied  on  a  difiterent  arrangement  the  provisioDS 
of  the  Bankrupt  Act  of  1867,  and  repealed  the  latter  as  a  separate  and  independent 
act,  were  actually  passed  on  the  same  day  with  the  act  of  June  22, 1874,  purporting 
to  amend  and  supplement  the  act  of  1867  so  repealed.  Which  of  the  two  acts  passed 
first  in  point  of  time  on  that  day  does  not  appear.  It  is  necessary  to  a  proper  dis- 
cussion of  the  question  presented  to  ascertain  and  keep  in  view  tlie  relation  of  these 
two  statutes  to  each  other.  Sect  5595  provides  that  '  the  foregoing  seventy-three 
titles  embrace  the  statutes  of  the  United  States  general  and  permanent  in  their 
nature  in  force  on  the  first  day  of  December,  one  thousand  eight  hundred  and  seventy- 
three,'  &c. ;  and  the  following  sections  repeal  the  previous  acts.  It  is  plain,  that, 
whatever  the  result,  the  intent  was,  in  this  act,  to  express  without  change  of  sense, 
in  a  different  form  and  arrangement,  all  the  general  statute  law  of  the  United  States 
as  it  existed  on  Dec.  1,  1878;  to  substitute  this  arrangement  and  expression  for 
prior  acts  as  of  that  date ;  and  to  adopt  that  date  as  the  dividing-line  by  which  its 
relation  to  all  other  legislation  subsequent  to  Dec.  1  should  be  determined.  In 
accordance  with  this  intention,  sect.  5601  provides,  'The  enactment  of  the  said 
revision  is  not  to  affect  or  repeal  any  act  of  Congress  passed  since  the  first  day 
of  December,  one  thousand  eight  hundred  and  seventy-three ;  and  all  acts  passed 
since  that  date  are  to  have  full  effect  as  if  passed  after  the  enactment  of  this  revision ; 
and,  so  far  as  such  acts  vary  from  or  conflict  with  any  provision  contained  In  said 
revision,  they  are  to  have  efiect  as  subsequent  statutes,  and  ss  repealing  any  portion 
of  the  revision  inconsistent  therewith.  .  .  .  Under  these  provisions,  the  act  of  June 
22, 1874,  purporting  to  amend  and  supplement  the  Bankrupt  Act  of  1867,  must  be 
regarded  as  passed  subsequent  to  the  passage  of  the  Revised  Statutes,  and,  although 
referring  in  terms  to  the  act  of  1867,  must  be  construed  as  referring  to  the  provisions 
of  that  act  as  carried  into  and  expressed  in  the  corresponding  sections  of  the  Revised 
Statutes,  and  as  amending  and  supplementing  the  provisions  of  the  statutes  relating 
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to  banknqptcy  as  therein  found  expressed.  .  .  .  The  decision  of  the  question  under 
consideradon,  tben»  must  depend  upon  the  construction  put  upon  the  Revised  Statutes 
as  tlins  amended.  Sect  5122  provides  that '  the  provisions  of  this  title  shall  applj 
to  all  moneyed,  business,  or  commercial  corporations  and  jointrstock  companies.' 
This  provision  is  comprehensive,  and  embraces  every  provision  of  the  title  ('  Bank- 
ruptcy '),  except  those  which  are  inconsistent  with  some  express  or  necessarily  implied 
limitation,  or  which  from  the  inlterent  character  of  corporations  cannot  in  the  nature 
of  things  be  made  applicable ;  as,  for  example,  a  corporation  cannot  in  the  nature 
of  things  be  arrested  or  imprisoned.  Sect.  6028  provides  that  '  an  adjudication  in 
bankruptcy  may  be  made  on  the  petition  of  one  or  more  creditors,  the  aggregate 
of  whose  provable  debts  amounts  to  at  least  $260.'  This  is  one  of  the  provisions 
of  the  title,  is  general  and  comprehensive,  and  is  applicable  to  corporations,  under 
t|ie  provision  cited  from  sect  5122,  unless  clearly  repugnant  to  some  other  provision 
expressly  relating  to  corporations;  and  there  is  no  such  provision,  unless  it  be 
found  in  the  clause,  '  or  upon  the  petition  of  any  creditor  of  such  corporation,  or 
company,'  hi  sect.  5122.  Are  these  two  provisions  necessarily,  or  by  any  reason- 
able construction,  upon  a  consideration  of  the  whole  title,  and  the  general  policy 
indicated  hi  it,  repugnant  ?  In  my  apprehension,  they  are  not  It  must  be  borne 
in  muid,  that  the  principles  upon  which  the  act  proceeds,  and  all  the  details  and 
specific  provisions  relating  to  matters  of  bankruptcy,  are  prescribed  in  the  other 
sections ;  and  that  the  provisions  of  sect.  5122  relating  to  corporations  are  inten- 
tionally brief,  general,  and  incomplete,  providing  merely  for  inherent  dUferenoet 
between  corporations  and  natural  persons,  and  referring  to  the  other  provisions 
of  the  title  for  particulars  unafR»cted  by  such  inherent  differences.  Thus  it  was 
necessary  to  indicate  in  what  way  the  corporate  will  should  be  manifested  in  a  volun- 
tary petition,  as  questions  might  arise  upon  this  point ;  and  it  was  accordingly  provided 
tiiat  it  should  be  by  '  petition  of  any  officer  of  such  corporation,  or  company,  duly 
authorixed  by  a  vote  of  the  mfgority  of  the  corporators  at  any  legal  meeting  called 
for  the  purpose.'  Having  mentioned  by  whom  the  petition  should  be  filed  in  a  case 
of  voluntary  bankruptcy,  it  was  natural  and  proper  to  hidicate  the  party  to  file  the 
petition  in  the  correlative  case  of  an  involuntary  bankruptcy;  and  it  aocordhngly 
named  as  the  party  '  any  creditor  of  such  corporation  or  company.'  In  both  cases 
it  indicated  the  person  to  apply,  without  referring  to  the  amount  in  which  the  cor^ 
poration  must  be  indebted  to  constitute  an  '  act  of  bankruptcy/  or  the  amount  to 
which  the  party  must  be  a  creditor  to  entitie  him  to  x>etition.  These  were  specified 
in  other  provisions  made  applicable  by  the  first  clause  of  the  section,  and  it  was  not 
necessary  to  repeat  them  here. 

"  Suppose  sect  6028  had  read,  '  An  abjudication  of  bankruptcy,  either  against 
a  natural  person  or  corporation,  may  be  made  on  the  petition  of  one  or  more  cred- 
itors, the  aggregate  of  whose  provable  debts  amounts  to  at  least  $260,'  sect.  6122 
reading  as  it  does  now, '  upon  the  petition  of  any  creditor  of  such  corporation : ' 
would  these  two  clauses  have  been  repugnant?  Could  they  not  have  both  stood  to- 
gether, one  indicating  only  the  relation  of  tiie  party  to  the  bankrupt  necessary  to 
give  him  the  proper  stahtSf  and  the  other  the  amount  of  the  indebtedness  which 
should  be  requisite  to  justify  troubling  the  courts  and  the  parties  with  the  pro- 
oeedmg?" 

The  learned  ju<]ge,  after  pointing  out  that  sect.  5122  is  silent  as  to  the 
amount  of  indebtedness  of  a  corporation  necessary  to  justify  the  filing  of  a 
petition,  and,  further,  that  the  section  does  not  say  what  shall  constitute  an  act 
of  bankruptcy  on  the  part  of  a  corporation,  prooeeds :  — 

**  In  my  Judgment,  after  a  careAil  consideration  of  the  various  provisions  of  the 
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act,  the  specific  provisions  of  sect.  6122,  so  far  as  they  go,  are  oontrolUng  in  respect 
to  corporations ;  but  that  all  other  provisions  of  the  title  of  an  additional  character 
omitted  to  be  mentioned  in  this  section  not  repugnant  to  any  of  its  express  provisions, 
and  not  in  the  nature  of  things  intrinsically  inapplicable,  are  made  applicable  to  cor- 
porations by  the  introductory  clause  of  the  section, '  the  provisions  of  this  title  shall 
apply  to  all  moneyed,  business,  or  commercial  corporations,'  read  in  connection  with 
the  words  of  definition  in  other  sections,  and  that  the  amount  of  indebtedness,  ex- 
ceeding $800,  necessary  to  constitute  an  act  of  bankruptcy,  the  amount  ($250)  that 
must  be  due  to  a  creditor  in  order  to  entitle  him  to  file  a  petition,  and  the  proviso 
as  to  the  time  when  the  petition  must  be  filed  in  the  case  of  natural  persons,  are  all 
applicable  to  corporations ;  that  these  matters  having  been  provided  for  by  other 
provisions  made  applicable  by  the  first  oUuse  in  sect  5122,  and  other  provisions, 
there  was  no  occasion  to  repeat  them  in  that  section ;  and  they  were  accordingly 
omitted,  with  other  omitted  particulars.  But,  if  one  of  these  provisions  is  inapplicable 
to  corporations,  all  must  be ;  and  one  creditor,  no  matter  to  how  small  an  amount, 
may  control  the  matter,  without  regard  to  the  interests  of  other  creditors  or  stock- 
holders, without  any  limitation  as  to  time  when  the  proceedings  are  to  be  instituted, 
and  in  a  case  where  the  aggregate  indebtedness  of  the  corporation  is  too  insignifi- 
cant to  Justify  troubling  the  parties  or  the  courts  with  the  litigation. 

"  Upon  the  construction  adopted,  the  provisions  of  the  Bankrupt  Act  operate 
uniformly,  and  are  harmonious  in  all  particulars  where  there  are  no  inherent  char> 
acteristic  differences  between  corporations  and  natural  persons,  and  different  pro- 
visions are  made  only  to  meet  such  difference.  This  is  what  we  should  expect  to 
find  in  a  statute. 

"If  I  am  right  in  the  construction  given  to  the  revised  statute,  unaffected  by  the 
amendment  of  1874,  there  can  be  no  farther  difficulty  in  the  case ;  for  the  amendment 
is  clearly  as  broad  and  comprehensive  as  the  unamended  statute.  If  wrong,  the 
amendment  contains  inherent  evidence,  either  that  Congress  supposed  my  oonstruo- 
tion  to  be  the  correct  one,  and  acted  upon  that  view,  or  'else  that  it  intended  the 
amendment  to  be  broader  in  its  scope,  and  to  include  corporations  in  all  its  provisions 
not  in  the  nature  of  things  inapplicable. 

"  That  the  amendment  was  intended  to  apply  to  corporations,  whatever  the  proper 
construction  of  the  former  act,  to  my  mind  seems  clear. 

*'  Sect.  6013  of  the  Revised  Statutes,  like  sect.  48  in  the  act  of  1867,  provides 
that '  in  this  title  the  word  "  creditor  "  shall  include  the  plural  also ;  .  .  .  the  word 
**  person  "  shall  also  include  "  corporation." '  The  statute  has  itself  defined  the  word 
'  person,'  for  the  purposes  of  the  act,  not  for  some  sections  only,  but  wherever  it 
occurs ;  and  that  definition  includes  '  corporation ; '  '  creditor,'  in  sect.  5122,  means 
also  creditors ;  and  '  person,'  in  6021,  '  corporation.'  Under  this  definition  we  are 
authorized  and  required  to  read  the  words  '  any  person,'  in  the  amendments  of  1874^ 
'  any  person  or  corporation.'  .  .  . 

"  If  I  am  right  in  my  view  of  the  amendment  of  1874,  it  must  prevail,  whatever  the 
construction  put  upon  the  provision  of  previous  acts,  since  it  is  the  last  expression  of 
the  legislative  will ;  and  it  repeals  all  inconsistent  provisions  wherever  found,  as  well 
those  of  sect.  6122,  if  those  are  inconsistent,  as  of  6021,  6022,  and  6028. 

"  In  the  very  able  opinion  of  the  district  judge,  it  is  said  that  the  definition  of 
the  word  '  person,'  in  sect  6018  of  the  Revised  Statutes,  is  limited  to  the  word  '  per- 
son,' as  used  '  in  this  title ; '  that  the  amendment  of  1874  is  an  independent  act,  which 
is  no  part  of  *  this  title,'  and  therefore  that  it  does  not  embrace  the  word  *  person,'  at 
used  in  the  Revised  Statutes.  The  title  is  *  Bankruptcy,'  and,  in  contemplation  of  the 
Revised  Statutes  at  the  time  of  their  supposed  passage,  embraced  all  the  statute  laws 
upon  the  subject  of  bankruptcy.    In  the  beginning  of  this  opinion,  it  is  held  that  the 
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amendatorj  proTitions  of  the  act  of  1874,  for  reasons  stated,  although  referring  bj 
name  and  section  to  the  repealed  act  of  1867,  must  be  construed  as  amending  the 
oorresponding  sections  of  the  Reyised  Statutes.  Upon  this  view,  the  amendatory  pro- 
Tisions  fall  into  the  place  of  the  sections  of  the  Rerised  Statutes  amended,  as  amend- 
ments, and  thus  become  a  part  of  the  title  of  the  Revised  Statutes  amended,  and  are 
brought  within  the  operation  of  the  defining  sect.  6018.  Sect.  12  of  the  act  of  1874 
revises  and  embodies  the  entire  subject-matter  of  sects.  6021-6028  of  the  Revised 
Statutes,  and,  upon  well-settled  principles  of  construction,  takes  the  place  of,  and 
repeals,  all  those  sections.  Besides,  sect  21  expressly  repeals  all  acts,  and  parts  of 
acts,  inconsistent  with  the  provisions  of  the  act  of  1874." 

This  opinion  is  undoubtedly  the  sounder  one;  and  it  is,  moreover,  in  accord 
with  that  pronounced  by  Judge  Diixon  in  re  Leavenworth  Savings  Bank.  It 
is  true  that  it  seems  likely  to  operate  as  a  practical  suspension  of  the  Bank- 
rupt Act,  so  far  as  large  corporations  are  concerned;  and  that  it  adds  another 
to  the  many  difficulties  we  have  before  pointed  out  as  attending  the  working 
of  that  act.  On  the  other  hand,  it  should  be  remembered  that  the  very  cause 
of  the  difficulty  —  the  number  of  the  creditors  of  a  large  corporation,  namely  — 
shows  the  danger  of  giving  one  creditor  too  much  power  through  the  machinery 
of  the  Bankrupt  Law  over  the  bankrupt's  affairs.  In  the  case  of  such  corpora- 
tions, the  'question  is  by  no  means  necessarily,  nor  perhaps  is  it  usually,  be- 
tween the  interest  of  any  one  creditor  and  the  interest  of  the  bankrupt,  but 
between  the  interest  of  the  one  creditor  and  the  interest  of  his  fellow-creditors. 

Liability  of  Attorneys.  —  An  opinion  of  interest  to  the  profession,  at 
least  to  that  portion  of  them  engaged  in  searching  titles,  has  recently  been 
given  by  Judge  Deady,  in  Page  v.  TrtUch,  The  defendant  had  loaned  money 
on  a  mortgage  of  real  estate,  relying  on  a  certificate  of  the  plaintiff,  who  had 
examined  the  title  for  him,  to  the  effect  that  the  proposed  mortgagor,  a  guar- 
dian, was  duly  authorized  to  make  the  loan,  and  execute  the  mortgage  as 
security  therefor.  Afterwards,  the  plaintiff,  being  employed  by  the  defendant 
to  foreclose  the  mortgage,  the  interest  being  in  arrear,  brought  suit  in  the 
Circtdt  Court.  His  action  was  dismissed,  on  the  ground  that  the  guardian 
bad  no  authority  to  mortgage ;  but,  on  appeal  to  the  Supreme  Ck>urt,  that  court 
entered  a  decree  foreclosing  the  mortgage,  and  ordering  a  sale  of  the  property. 
The  present  action  was  brought  to  recoyer  for  plaintiff's  services  in  the  fore- 
closure suit.  The  plaintiff  claimed  a  larger  compensation  than  usual,  on  the 
ground  of  the  character  of  the  litigation,  and  the  time  and  labor  spent  about 
it;  to  which  the  defendant  answered,  that,  as  the  loan  was  made  on  the 
strength  of  the  plaintiff's  certificate,  if  any  serious  question  had  arisen,  it  in 
80  far  impugned  the  correctness  of  that  certificate ;  and  that,  therefore,  any 
extra  time  and  labor  spent  by  the  plaintiff  was,  in  fact,  for  himself.  The  court 
adopted  the  defendant's  view,  saying,  — 

"  The  certificate  is  not  to  be  considered  a  warranty  against  every  frivolous  and 
•peculatire  question  which  the  dishonesty  of  the  debtor  or  the  ingenuity  of  counsel 
may  interpose  against  the  enforcement  of  the  security ;  but  I  think  it  ought  to  he  held 
as  a  warranty  or  representation,  not  only  that  the  mortgage  would  be  found  or  held 
to  be  valid  at  the  end  of  a  protracted  and  expensive  litigation,  but  that  there  was  no 
palpable,  grave  doubt  or  serious  question  concerning  its  validity. 
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"  Ordinarily,  when  a  party  loans  money  npon  the  certificate  of  an  attorney  that 
the  title  to  the  proposed  security  is  good,  he  does  not  expect,  that,  in  the  enforcement 
of  such  security,  he  may  encounter  a  question  wliich  gives  the  debtor  or  other  persons 
interested  in  the  property  a  reasonable  gpround  to  contest  his  claim,  and  put  him  to 
the  risk  and  expense  of  a  contested  litigation.  Upon  this  branch  of  the  case  my 
conclusion  is,  that,  the  defendant  having  taken  the  security  in  question  upon  the 
opinion  of  the  plaintiff  that  it  was  valid,  whatever  extra  labor  or  risk  the  Utter  in- 
curred in  enforcing  it  on  account  of  its  alleged  invalidity  was  mcurred  in  contem- 
plation of  law  and  good  morals  for  himself,  and  not  the  defendant,  and  therefore  he 
is  only  entitled  to  compensation  as  for  an  uncontested  suit  to  foreclose." 

It  may  be  a  work  of  some  nicety  to  draw  with  exactness  the  line  between 
the  questions  which  may  and  those  which  may  not  be  asked  at  the  expense  of 
the  attorney  who  has  examined  the  title,  touching  the  validity  of  any  given 
mortgage. 

PENNSYLVANIA. 

In  Hartell  v.  Viney  (United  States  Circuit  Court  for  Eastern  District  of 
Pennsylvania)  it  has  just  been  held  that  the  word  **  centennial "  is  general 
property,  and  cannot  be  used  for  a  trade-mark.    2  Weekly  Notes  of  Cases,  602. 

ENGLAND. 

Cabbier  by  Water.  —  Act  of  God.  —  A  point  of  great  interest  regard- 
ing the  exemption  of  common  carriers  by  the  **  act  of  God  "  arose  in  Nugent  v. 
Smilh^  34  L.  T.  N.  B.  827.  The  plaintiff  shipped  two  horses  on  board  the 
defendant's  steamship,  which  plied  between  London  and  Aberdeen.  The 
plaintiff  took  no  bill  of  lading.  On  the  voya^,  during  rough  weather,  one  of 
the  animals,  a  mare,  partly  from  the  roUmg  of  the  ship  and  partly  from  her 
own  struggles  caused  by  fright,  was  injured  so  that  she  died.  At  the  trial, 
certain  questions  were  left  to  the  jury;  among  them  these:  (1.)  *<  Was  the 
injury  caused  by  negligence  of  the  defendant's  servants,  either  in  preparing 
for  bad  weather,  or  in  attempting  to  save  the  mare  from  the  consequences  of 
bad  weather?  Ans,  No."  (4.)  **  Was  the  injury  caused  partly  by  more  than 
ordinary  bad  weather,  and  partly  by  the  conduct  of  the  mare  herself,  by  reason 
of  fright  and  consequent  struggling,  without  any  negligence  of  defendant's 
servants?  Ans,  Yes."  (5.)  **  Were  there  any  known  means,  though  not  or- 
dinarily used  in  the  carriage  of  horses  by  people  of  ordinary  care  and  skill,  by 
which  the  defendant  could  have  prevented  the  injury  to  the  mare?  "  The 
jury  were  unable  to  agree  npon  an  answer  to  the  last  question.  In  the  opin- 
ion of  the  court  below,  giving  judgment  for  the  plaintiff,  Brett,  J.,  i^ter 
defining  *'  act  of  God,"  that  **  it  must  be  such  a  direct  and  violent  and  sudden 
and  irresistible  act  of  nature  as  could  not,  by  any  amount  of  ability,  have  been 
foreseen,  or,  if  foreseen,  could  not,  by  any  amount  of  human  care  and  skill, 
have  been  resisted,"  proceeds:  **  We  cannot  say,  notwithstanding  the  inability 
of  the  jury  to  agree  to  an  answer  to  the  fifth  question  left  to  them,  that  the 
defendant  has  in  this  case  satisfied  the  burden  of  proof  cast  upon  him  so  as  to 
bring  himself  clearly  within  the  definition.  It  seems  to  me  impossible  to  say 
that  no  human  ability  could  foresee  the  reasonable  probability  of  the  happening 
of  rough  weather  on  the  voyage,  and  that  a  horse  at  sea  might  be  frightened 
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by  it,  or  that  no  human  ability  could  prevent  injury  to  a  frightened  horse  in 
such  weather  as  occurred." 

On  appeal,  the  defendant  admitted  that  he  was  liable  as  a  common  carrier, 
but  contended  that  he  was  excused  by  the  act  of  Grod  &om  responsibUity. 
The  judgment  was  reversed,  and  judgment  given  for  the  defendant.  Regard- 
ing the  degree  of  care  required  of  the  defendant,  Cockburn,  C.  J.,  says,  — 

"  It  is  Bomewbat  remarkable,  that,  preyiously  to  the  present  case,  no  Judicial  ez- 
positSon  has  occurred  of  the  meaning  of  the  term  *  act  of  God/  as  regards  the  degree 
of  care  to  be  applied  by  the  carrier  in  order  to  entitle  himself  to  the  benefit  of  its 
protection.  We  must  endeavor  to  lay  down  an  intelligible  rule.  That  a  storm  at 
sea  is  included  in  the  term  *  act  of  God '  can  admit  of  no  doubt  whatever.  Storm 
and  tempest  have  always  been  mentioned  in  dealing  with  this  subject  as  among  the 
instances  of  vis  major  coming  under  the  denomination  of  '  act  of  God.'  Bat  it  is 
equally  true  that  it  is  not  under  all  circumstances  that  inevitable  accident  arising 
from  the  so-called  '  act  of  God '  will,  any  more  than  inevitable  accident  in  general  by 
the  Roman  and  Continental  law,  afford  immunity  to  the  carrier.  This  must  depend 
on  his  ability  to  avert  the  effects  of  the  oia  major,  and  the  degree  of  diligence  which 
he  is  bound  to  apply  to  that  end.  It  is  at  once  obvious,  as  was  pointed  out  by  Lord 
Mansfield  in  Forward  v.  Pittard  (1  T.  R.  27),  that  all  causes  of  inevitable  accident, 
eoMus  /ortutttu,  may  be  divided  into  two  classes,  —  those  which  are  occasioned  by  the 
elementary  forces  of  nature  unconnected  with  the  agency  of  roan  or  other  cause, 
and  those  which  have  their  origin  either  in  the  whole  or  in  part  in  the  agency  of  man, 
whether  in  acts  of  commission  or  omission,  of  nonfeasance  or  of  misfeasance,  or  in 
any  other  cause  independent  of  the  agency  of  natural  forces.  It  is  obvious  that  it 
would  be  altogether  incongruous  to  apply  the  term  *  act  of  God '  to  the  latter  class  of 
Inevitable  accident  It  is  equally  clear  that  storm  and  tempest  belong  to  the  class  to 
which  the  term  'act  of  God '  is  properly  applicable.  On  the  other  hand,  it  must  be 
admitted  that  it  is  not  because  an  accident  is  occasioned  by  the  agency  of  nature, 
and  therefore  by  what  may  be  termed  the  *  act  of  God,'  that  it  necessarily  follows 
that  the  carrier  is  entitled  to  immunity.  The  rain  which  fertilizes  the  earth,  and 
the  wind  which  eqables  the  ship  to  navigate  the  ocean,  are  as  much  within  the  term 
'  act  of  God '  as  the  rainfall  which  causes  a  river  to  burst  its  banks  and  carry  de- 
struction over  a  whole  district,  or  the  cyclone  that  drives  a  ship  against  a  rock  or 
sends  it  to  the  bottom.  Tet  the  carrier,  who  by  the  rule  is  entitled  to  protection  in 
the  latter  case,  would  clearly  not  be  able  to  claim  it  hi  the  former.  For  here  another 
principle  comes  into  play.  The  carrier  is  bound  to  do  his  utmost  to  protect  the 
goods  committed  to  his  charge  from  loss  or  damage,  and,  if  he  fails  herein,  becomes 
liable  from  the  nature  of  his  contract.  In  the  one  case  he  can  protect  the  goods 
by  proper  care :  in  the  other  it  is  beyond  his  power  to  do  so.  If,  by  his  default  in 
omittiDg  to  take  the  necessary  care,  loss  or  damage  occurs,  he  remains  responsible, 
though  the  so-called  '  act  of  God '  may  have  been  the  immediate  cause  of  the  mis- 
diief.  If  the  ship  is  unseaworthy,  and  hence  perishes  from  the  storm  which  it 
otherwise  would  have  weathered ;  if  the  carrier,  by  undue  deviation  or  delay,  exposes 
himself  to  the  danger  which  he  otherwise  would  have  avoided,  or  if,  by  his  rashness, 
he  unnecessarily  encounters  it  by  putting  to  sea  in  a  raging  storm,  —  the  loss  cannot 
be  said  to  be  due  to  the  act  of  God  alone,  and  the  carrier  cannot  have  the  benefit  of  it. 
This  being  granted,  the  question  arises  as  to  the  degree  of  care  which  is  to  be  re- 
quired of  him  to  protect  him  from  liability  in  respect  of  loss  arising  from  the  act  of 
God.  Not  only,  as  has  been  observed,  has  there  been  no  judicial  exposition  of 
the  meaning  of  the  term  '  act  of  God,'  as  regards  the  degree  of  care  to  be  applied  by 
the  carrier  in  order  to  entitle  himself  to  its  protection,  but  the  text- writers,  both 
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English  and  American,  are  for  the  most  part  sQent  on  the  subject,  and  afford  little  or 
no  assistance." 

After  some  reference  to  the  civil  law  regarding  **  ineiritable  accident,"  the 
opinion  proceeds:  — 

*'In  our  own  law  on  this  subject,  judicial  authority,  as  has  been  stated,  is 
wanting ;  and  the  text-writers,  English  and  American,  with  one  exception,  afEord 
little  or  no  assistance.  Story,  howeTer,  in  speaking  of  the  perils  of  the  sea,  in  which 
storm  and  tempest  are,  of  course,  included,  and  consequently,  to  a  great  extent,  the 
instances  of  inevitable  accident  at  sea  which  come  under  the  term  *  act  of  God,' 
uses  the  following  Unguage:  *The  phrase,  "perils  of  the  sea,"  whether  under- 
stood in  its  most  limited  sense  as  importing  a  loss  by  natural  accidents  peculiar 
to  that  element,  or  whether  understood  in  its  more  extended  sense  as  including 
inevitable  accidents  occurring  upon  that  element,  must  still  in  either  case  be  under- 
stood to  include  such  losses  only  to  the  goods  on  board  as  are  of  an  extraordi- 
naiy  nature,  or  arise  from  some  irresistible  force,  or  from  inevitable  accident,  or 
from  some  overwhelming  power  which  cannot  be  guarded  against  by  the  ordinary 
exertions  of  human  skill  and  prudence.  Hence  it  is,  that,  if  the  loss  occurs  by  a 
peril  of  the  sea  which  might  have  been  avoided  by  the  exercise  of  any  reason* 
able  skill  or  diligence  at  the  time  when  it  occurred,  it  is  not  deemed  to  be  in  the 
sense  of  the  phrase  such  a  loss  by  the  perils  of  the  sea  as  will  exempt  the  carrier 
from  liability,  but  rather  a  loss  by  the  gross  negligence  of  the  party.'  Story,  it 
will  be  observed,  here  speaks  only  of  *  ordinary  exertion  of  human  skill  and  prudence, 
and  the  exercise  of  reasonable  skill  and  diligence.'  I  am  of  opinion  that  this  is  the  true 
view  of  the  matter,  and  that  what  Story  here  says  of  perils  of  the  sea  applies  equally 
to  the  perils  of  the  sea  coming  within  the  designation  of  '  acts  of  God.'  In  other 
words,  that  all  that  can  be  required  of  the  carrier  is,  that  he  shall  do  all  that  is 
reasonably  and  practically  possible  to  insure  the  safety  of  the  goods.  If  he  uses  all 
the  known  means  to  which  prudent  and  experienced  carriers  ordinarily  have  recourse, 
he  does  all  that  can  be  reasonably  required  of  him  ;  and  if,  under  such  circumstances, 
he  is  overpowered  by  storm  or  other  natural  agency,  he  is  within  the  rule  which 
gives  immunity  from  the  effects  of  such  vis  major  as  the  act  of  God.  I  do  not 
think  that  because  some  one  may  have  discovered  some  more  efficient  method  of 
securing  the  goods  which  has  not  become  generally  known,  or  because  it  cannot  be 
proved,  that,  if  the  skill  and  ingenuity  of  engineers  or  others  were  directed  to  the 
subject,  something  more  efficient  might  not  be  produced,  that  the  carrier  can  be 
made  liable.  I  find  no  authority  for  saying  that  the  vU  major  must  be  such  as  '  no 
amount  of  human  care  or  skill  could  have  resisted,'  or  the  injury  such  as  'no 
human  ability  could  have  prevented ; '  and  I  think  this  construction  of  the  rule  er- 
roneous. That  the  defendants  here  took  all  the  care  that  could  reasonably  be 
required  of  them  to  insure  the  safety  of  the  mare,  is,  I  think,  involved  in  the  finding 
of  the  jury  directly  negativing  negligence ;  and  I  think  it  was  not  incumbent  on  the 
defendants  to  establish  more  than  is  implied  by  that  finding.  The  matter  becomes, 
however,  somewhat  complicated  from  the  fkct  that  the  jury  have  found  that  the 
death  of  the  mare  is  to  be  ascribed  to  injuries  caused  partly  by  the  rolling  of  the 
vessel,  partly  by  struggles  of  the  animal  occasioned  by  fright ;  leaving  it  doubtful 
whether  the  fright  was  the  natural  effect  of  the  stohn,  or  whether  it  arose  from  an 
unusual  degree  of  timidity  peculiar  to  the  animal,  and  in  excess  of  what  would  gene- 
rally be  displayed  by  horses.  But  the  plaintiff  is  in  this  dilemma :  if  the  fright 
which  led  to  the  struggling  of  the  mare  was  in  excess  of  what  is  usual  in  horses  on 
ship-board  in  a  storm,  then  the  rule  applies  that  the  carrier  is  not  liable  where 
the  thing  carried  perishes  or  sustains  damage  by  reason  of  some  quality  inherent 
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in  its  nature,  without  anj  &ult  of  his,  and  which  it  was  not  possible  for  him  to 
guard  against.  If,  on  the  other  hand,  the  fright  was  the  natural  effect  of  the  storm 
and  of  the  agitation  of  the  ship,  then  it  was  the  immediate  consequence  of  the 
storm,  and  the  injuries  occasioned  bj  the  fright  are  sufficiently  closely  connected 
with  the  storm,  in  other  words,  with  the  act  of  God^  to  afford  protection  to  the 
carrier." 

Extradition.  —  Now  that  Winslow  has  been  released,  and  the  matter  of 
a  new  treaty  of  extradition  has  come  up,  the  discussion  seems  to  have  left  the 
narrower  ground  of  what  the  treaty  of  1842  did  or  did  not  contain,  and  to  have 
entered  upon  the  broader  and  more  satisfactory  field  of  what  such  a  treaty 
should  contain.  We  give,  from  the  Pall  McUl  Budget^  a  summary  of  two  or 
three  interesting  debates  on  the  matter  in  the  House  of  Lords.  It  will  be  seen 
that  the  so-called  ^'  American  view  "  finds  warm  supporters.  The  Pall  Mail 
says,— 

"The  debate  is  to  be  welcomed  as  showing  signs  of  a  disposition  in  some 
quarters  to  rerert  to  a  more  reasonable  theory  of  international  rights  and  duties  in 
req>ect  to  the  surrender  of  refugee  criminals  than  has  hitherto  prerailed  in  England. 

"  Lord  Derby  stated  the  two  opposing  theories  which  may  be  maintained  on  the 
question  with  so  much  precision,  that  we  cannot  do  better  than  quote  his  actual 
words.  *  The  American  contention  is,'  he  said,  *  that  when  the  forms  prescribed  by 
treaty  haye  been  gone  through,  and  when  extradition  has  once  been  effected,  the 
person  extradited  is  for  aU  purposes  in  the  hands  of  the  government  which  hat 
received  him,  although  he  may  have  been  acquitted  of  the  charge  on  which  the 
extradition  was  granted;  although  in  the  original  demand  for  his  surrender  no 
mention  was  made  of  any  other  imputed  offence,  and  even  although  the  offence  for 
which  he  is  put  on  his  trial  a  second  time  may  be  one  not  included  in  the  list  of 
extradition  crimes.  They  argue,  in  sh<Hrt,  that  once  in  thehr  hands,  and  having  been 
tried  for  the  extradition  offence,  he  remains  in  their  bands  for  all  purposes.  We, 
on  the  other  side,  contend  that  a  person  who  has  taken  refbge  in  England,  and  has 
been  surrendered,  after  certain  legal  proceedings,  for  the  purpose  of  being  tried  on  a 
specific  charge,  is  only  lent,  so  to  speak,  to  the  government  which  claims  him  for 
tiie  purpose  of  that  trial ;  and  if  upon  the  charge  brought  he  is  not  found  guilty,  then 
we  say  he  is  entitled  to  his  fireedom,  and  cannot  be  claimed  again  except  after  a 
repetition  of  the  preliminary  inquiry  which  is  necessary  before  extradition ;  which, 
of  course,  implies  that  he  must  have  an  opportunity  of  returning  to  England.'  We 
should  have  supposed,  that,  to  any  one  who  approaches  this  question  with  a  Judgment 
unbiassed  by  preconception,  doubt  as  to  whic^  of  these  two  theories  is  the  more 
rational  would  hardly  be  possible.  Two  simple  principles  of  universal  acceptance  — 
the  one  that  civilized  nations  have  a  common  interest  in  the  repression  of  crime, 
and  the  other  that  men  are  rightly  amenable  to  the  laws,  and  Justiciable  according 
to  the  procedure  of  the  country  of  their  allegiance,  and  of  no  other — would  seem  to 
supply  ample  materials  for  a  decision  in  favor  of  the  American  view.  The  rival 
theory  appears  to  us  utterly  untenable,  except  upon  an  assumption  which  has  itself, 
as  we  pointed  out  last  week,  no  natural  foundation  in  justice  or  hitemational  duty, 
but  is  simply  the  elevation  of  what  is  partly  the  safeguard  of  a  principle  of  purely 
domestic  policy,  partly  a  mere  rule  of  judicial  convenience,  to  the  dignity  of  a 
'first  principle'  of  justice,"  —  the  assumption,  namely,  that,  because  a  criminal 
whose  extradition  is  demanded  must  be  prima  facie  proved  to  have  committed  acts 
amounting  to  a  crime  according  to  the  law  of  the  country  which  surrenders  him.,  he 
thereby  acquires  "a  sort  of  vested  right  to  be  tried  according  to  British  law, — a 
right  indefeasible  even  by  his  removal  to  the  country  of  his  allegiance." 
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"  We  noticed  on  the  last  occasion  the  extent  to  which  Lord  Derby  is  eridentlj 
possessed  bj  this  theory,  and  criticised  the  example  in  which  he  applied  it.  In  tlie 
debate  of  the  other  night,  he  supposed  another  case  to  much  the  same  effect,  — 
the  case,  namely,  of  a  man  who  should  have  been  extradited  by  this  country  to  the 
United  States  on  a  charge  of  forgery,  and  who,  having  been  tried  and  acquitted  on 
that  charge,  should  be  thereupon  tried  for  another  offence.  What  right,  Lord  Derby 
asks,  '  has  the  State,  which  has  only  got  hold  of  him  on  presaroably  the  former 
offence,  to  deal  with  him  on  another  charge  in  a  way  that  they  could  not  have  done 
if  he  had  not  been  in  the  first  instance  uivjustly  accused  ?  They  are,  in  such  a  case 
as  I  have  supposed,  — I  use  the  phrase  in  a  legal  and  not  in  a  moral  sense,  —  taking 
advantage  of  their  own  wrong.'  The  argument  is  here  put  in  a  somewhat  more 
specious  form  than  it  is  in  Lord  Derby's  last  despatch  to  Colonel  Hoftmann  ;  but  it 
will  be  found,  on  a  little  closer  examination,  to  involve  the  very  theory  against 
which  we  protested  last  week,  —  the  theory  that  a  refugee  acquires  certain  new 
rights  as  against  the  courts  of  his  own  country  by  the  mere  fact  of  having  made  his 
escape  to  a  foreign  laud.  That  this  is  really  the  assumption  may  readily  be  shown. 
For  let  us  suppose  a  man  to  have  been  arrested  in  his  own  country  and  tried  upon 
an  unfounded  charge,  and  after  his  acquittal  to  have  been  put  a  second  time  upon 
his  trial  for  a  crime  which  was  only  traced  to  him  by  the  police  subsequently  to  his 
arrest  on  the  former  charge.  Here  the  government  which  proceeded  against  him 
would  undoubtedly  have  derived  an  advantage  from  having  arrested  him  on  an 
unfounded  charge,  —  the  advantage,  namely,  of  having  him  in  custody,  and  ready  to 
be  tried  for  the  offence  which  he  has  really  committed.  But  surely  we  should 
provoke  a  smile  by  saying  in  such  a  case  that  the  government  had  '  profited  by  its 
own  wrong.'  Tet  wherein  is  the  difference  between  the  two  cases  1  It  resides 
simply  and  solely  in  the  fact  that  in  the  former  instance  the  prisoner  has  made  his 
escape  to  another  country,  while  in  the  latter  he  has  not.  And  that  Lord  Derby 
can  use  language  in  one  case  which  he  would  see  to  be  inappropriate  in  the  other 
admits  of  but  one  explanation.  He  must  be  of  opinion  that  some  sort  of  right  or 
equity  is  offended  against  in  the  person  of  the  extradited  prisoner  who  is  tried  on 
the  second  charge,  which  right  or  equity  does  not  exist  to  be  offended  against  in  the 
other  case.  This  is,  in  fact,  the  right  to  get,  in  respect  of  all  crimes  committed  by 
him  before  his  flight,  the  benefit  of  the  superior  leniency  of  the  law  of  the  countiy  in 
which  he  has  temporarily  taken  refhge.  The  prisoner,  as  Lord  Derby  puts  it  in  his 
comments  upon  his  hypothetical  case,  is  ii^ured  by  being  tried  for  some  crime  '  for 
which,  if  he  had  remained  in  England,  it  is  quite  possible  that  extradition  would 
never  have  been  granted.'  We  altogether  deny  the  reality  of  the  supposed  injury, 
and  dispute  any  claim  on  behalf  of  the  prisoner  to  an  immunity  which  he  might  have 
eigoyed  under  the  law  of  a  country,  where,  from  the  moment  a  prima  fade  charge 
of  criminality,  whether  ultimately  sustamable  or  not,  was  established  against  him, 
he  ceased  to  have  any  right  of  sojourn  at  all. 

"  The  same  inversion  of  the  true  sequence  of  considerations  runs  through  Lord 
Derby's  argument  that  the  American  contention  is  illogical.  Eitlier  have  no 
preliminary  inquiry  at  all,  he  argues,  or  have  it  consistently  as  regards  all  offences. 
It  is  inconsistent  to  say, '  We  will  give  the  accused  the  security  of  a  previous  inquiry 
in  regard  to  the  first  offence  for  which  he  is  tried ;  but  we  will  not  give  it  him  in 
regard  to  any  other  charge  subsequently  brought  against  him.'  This  argument  would 
be  cogent  enough  if  the  essential  object  of  the  inquiry  were  properly  considered, — the 
security  of  the  accused.  But  we  contend  that  its  essential  object  is,  or,  at  any  rate, 
ought  to  be,  the  satisfaction  of  the  government  of  the  country  of  asylum ;  and  the 
preliminary  inquiry  should  only  operate  for  the  '  security  of  the  accused,'  inasmuch 
as  that  government  is  willing  to  secure  him  against  purely  arbitrary  arrest    From 
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this  point  of  Tiew,  there  it  nothing  inconsistent  in  a  country  requiring  ffrima  /keU 
evidence  that  the  arrest  of  the  refugee  is  not  purely  arbitrary,  and  then  declining  to 
trouble  itself  any  further  about  him." 

Regarding  a  later  discussion  in  the  Lords  on  the  question,  whether  the 
maxim  Expressio  unius  est  ezclusio  alterius,  the  Pall  Mall  continues:  — 

"  We  will  not  undertake  to  dispute  Lord  Selbome's  proposition,  that  there  is  no 
downright  'international  obligation'  of  extradition  arising  out  of  tiie  comity  of 
nations,  and  independent  of  treaty :  but,  without  disputing  this,  there  is  room  for 
abundant  difference  of  yiew  as  to  the  proper  attitude  of  a  nation  anterior  to  treaty 
towards  refbgee  criminals  within  its  territories ;  and,  according  as  these  views  differ, 
Tiews  will  differ  also  as  to  the  kiterpretation  to  be  placed  upon  treaties  subsequently 
passed.  A  State  may  not  be  internationally  bound  to  surrender  refugee  criminals  to 
another  State  on  demand ;  but  it  can  hardly  be  denied  that  it  has  the  right  to  do  so  if 
it  pleases ;  and,  aocorduig  to  the  opinion  which  any  man  holds  as  to  the  general 
expediency  of  a  very  free  exercise  of  that  right,  will  he  be  disposed  to  put  a  liberal 
or  a  narrow  construction  on  the  terms  of  an  extradition  treaty.  Those,  for  instance, 
who  look  upon  such  a  treaty  as  merely  declaratory,  and  regulative  of  the  antecedent 
right  and  policy  of  a  State  to  surrender  refugee  criminals  to  other  States,  —  of  a  power, 
that  is  to  say,  exercisible  in  virtue  of  national  sovereignty,  and  to  be  fireely  exer- 
cised, in  fkct,  in  virtue  of  international  expediency,  —  such  persons,  we  say,  will  be 
apt  to  read  the  schedule  of  crimes  enumerated  in  such  a  convention  very  differently 
from  those  who  regard  the  right  to  surrender  accused  fugitives  as  the  sole  creation 
of  the  treaty.  To  the  former  there  will  appear  nothing  unreasonable  in  the  conten- 
tion, that,  though  the  treaty  only  enumerates  certain  crimes  as  the  subjects  of  extra- 
dition, it  did  not  mean  to  limit  the  right  of  the  demandant  nation  to  try  the 
extradited  criminal  for  other  offences  against  its  law  :  to  the  latter,  such  an  argu- 
ment will  appear  almost  like  the  illicit  extension  of  the  terms  of  a  penal  provision 
of  municipal  law  to  cases  not  properly  within  its  scope.  In  other  words,  er- 
pre*»io  umus  is  in  the  one  case,  and  is  not  in  the  other,  taken  to  be  exdusio 
aUerim,  And  this  difference  of  construction,  arising,  as  we  have  seen,  Arom  a 
difference  of  view  as  to  matters  anterior  to  the  treaty,  is  obviously  irreconcilable 
by  any  appeal  to  the  terms  of  the  instrument  itself,  still  less  by  any  arguments 
founded,  like  that  of  Lord  Cairns,  on  the  interpretation  of  analogous  expressions  in 
other  legal  instruments. 

*'  It  is  a  difference  of  this  kind  which  is  really  at  the  bottom  of  the  late  dispute 
between  our  government  and  that  of  the  United  States.  Mr.  Fish  held  the  broader, 
and,  as  we  think,  the  more  reasonable  view  of  the  international  question  to  which 
the  treaty  applies.  Lord  Derby,  as,  indeed,  appears  abundantly  Arom  the  arguments 
In  bis  despatches,  upon  which  we  have  on  formw  occasions  commented,  took  the 
narrower  view.  The  former  approached  the  question  from  the  point  of  view  of 
the  States  interested:  the  latter  approached  it,  as  it  has  been  far  too  much  the 
custom  of  his  country  to  do,  from  the  point  of  view  of  the  criminal.  As  far  as 
past  controversy  is  concerned,  this  distinction  has,  of  course,  only  a  speculative 
Interest ;  but  it  has  a  highly  practical  bearing  on  future  negotiations.  The  question 
now  at  issue  between  Lord  Derby  and  Mr.  Fish,  with  reference  to  the  terms  in 
which  the  new  treaty  is  to  be  framed,  has  its  origin,  as  the  despatches  which  have 
patted  between  the  two  show  clearly,  in  the  respective  divergence  of  their  views 
at  to  the  '  rights  of  the  refugee  ,* '  and  it  is,  in  our  opinion,  much  to  be  desired,  that, 
tabject  to  the  necessity  of  safeguardhig  political  asylum,  the  American  view,  as 
the  more  reasonable,  may  prevail.  Lord  Selbome,  we  are  glad  to  see,  has  lent  the 
weight  of  hit  authority  to  this  side  of  the  dispute,  and  expressed,  in  even  more 
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precise  terras  than  Lord  Kimberley,  what  we  hold  to  be  the  true  theorj  on  the 
subject  '  The  sole  purpose/  he  said,  '  of  applying  the  test  of  British  law  in  this 
country  is,  that,  before  we  give  up  the  refugee,  we  should  have  prima  facie  evidence 
that  he  is  guilty  of  one  of  the  crimes  specified  in  the  treaty  of  extradition.  We 
give  him  up  then  because  we  have  confidence  in '  ( we  should  go  so  far  as  to  say, 
*  because  it  is  no  business  of  ours  to  question ')  *  the  justice  of  the  country  which 
claims  him ;  and,  if  the  conditions  on  which  we  give  him  up  are  fulfilled,  I  am 
utterly  at  a  loss  to  understand  why  he  should  not  afterwards  be  tried  for  any 
offence  whatever,  other  than  political,  for  which  American  law  can  try  him.'  ** 

Judicature  Act.  —  Now  that  the  long  vacation  has  come,  those  inter- 
ested in  reform  in  legal  prpcedure  have  begun  to  reckon  up  the  gains  and 
losses  shown  in  the  first  year's  working  of  the  new  act.  After  making  all 
allowance  for  the  extent  of  the  experiment,  and  the  shortness  of  time  in  which 
it  has  been  tried,  the  general  tone  seems  to  be  one  of  disappointment  and  comr 
plaint.  The  judges,  even,  are  charged  with  being  **  obstructive,  and  preventing 
the  proper  working  of  the  act,"  —  a  charge,  by  the  way,  that  Lord  Coleridge  has 
somewhat  warmly  denied  the  truth  of  in  the  House  of  Lords.  It  seems  to  us, 
however,  that  the  charge  is  not  altogether  groundless. 

In  commenting  on  the  result  of  the  year's  trial,  the  Solicitors^  Journal 
says,— 

"  As  regards  the  new  judicial  machinery,  there  are  several  failures  to  record.  We 
need  not  refer  at  any  length  to  the  most  melancholy  of  these,  —  the  official  referees, 
—  for  the  shyness  which  suitors  have  displayed  in  availing  themselves  of  the  services 
of  these  gentlemen  may  perhaps  be  ascribed  to  the  discussions  which  occurred  with 
reference  to  one  of  the  appointments,  and  also  to  the  singular  scale  of  fees  for  services, 
locomotion,  and  subsistence  whicli  was  promulgated,  by  which,  as  we  pointed  out 
at  the  time,  the  fees  were  made  about  double  those  of  the  common-law  masters,  and 
under  which  a  two-days'  reference  at  Leeds  would  probably  cost  in  fees  to  tlie  referee 
and  his  clerk  alone  over  £80.  But  the  whole  system  of  references  provided  by  the 
acts  has,  for  some  reason  or  other,  fiidled  to  supersede  the  old  system ;  and  we  have 
now  side  by  side  two  different  modes  of  conducting  arbitrations.  We  think  it  cannot 
be  said  that  the  public  have  shown  any  decided  preference  for  the  new  regulations 
as  to  special  referees. 

**  The  provisions  as  to  calling  in  the  aid  of  specially  qualified  assessors  have,  we 
believe,  with  very  slight  exceptions,  been  a  dead  letter.  The  Court  of  Appeal  has 
once  or  twice  been  privately  enlightened  upon  the  mysteries  of  port  and  starboard 
by  two  very  well-behaved  and  particularly  silent  naval  gentlemen ;  but  we  do  not 
recall  at  this  moment  any  instance  in  which  the  High  Court  has  availed  itself  of  the 
help  of  specially  qualified  assessors.  Nor  can  it  be  said  that  the  acts  have  as  yet 
produced  any  material  change  in  the  mode  of  trying  actions.  Trial  before  a  judge 
alone  has  not  taken  root  in  the  common-law  divisions  any  more  than  trial  by  jury 
has  in  the  Chancery  Division ;  and  the  prorisions  of  the  rules  as  to  evidence  being 
taken  viva  voce,  in  the  absence  of  agreement,  have  only  to  a  limited  extent  changed 
the  practice  formerly  prevailing  in  the  Court  of  Chancery.  Some  of  the  learned 
judges  of  the  Chancery  Division  have  placed  strong  pressure  upon  parties  to  induce 
them  to  adopt  the  old  method  of  taking  the  evidence.  In  Patterson  v.  Wooler  (24 
W.  R.  455),  the  costs  of  a  motion  to  take  evidence  by  affidavit  were  inflicted  on 
trustees  who  had  opposed  it;  and  in  granting  an  application  to  take  evidence  by 
afildavit,  made  in  February  last,  Vice-Chancellor  Hall  took  occasion  to  express  his 
opinion  that  the  interests  of  suitors  would  be  best  promoted  by  the  evidence  in  all 
actions  being  taken  as  much  as  possible  by  affldarit." 
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On  the  subject  of  pleading  in  equity,  as  affected  by  the  act,  the  Journal 
continues:  — 

*'  When  the  Judicature  Act  of  1878  was  passing  through  ParKament,  one  of  the 
most  distinguished  of  the  judges  remarked  that  it  was  'a special  excellence'  of 
the  bill  that  it '  seemed  to  do  so  much,  ai^d  did  so  little.'  About  the  same  time,  another 
of  the  judges,  himself  a  leading  member  of  the  commission  upon  whose  report  the 
bill  was  founded,  remarked  in  court,  when  dealing  with  a  very  oppressive  set  of  in- 
terrogatories, '  When  the  act  comes  into  operation,  we  will  get  rid  of  all  this/  In 
these  two  sentences  are  comprised,  with  slight  exceptions,  —  at  least,  so  far  as  the 
Chancery  Division  is  concerned, — the  practical  operation  of  the  act  upon  questions 
of  pleading.  It  is  true  that  a  very  astute  judge  like  the  Master  of  the  Rolls,  when 
he  determines  now  and  then  to  waste  a  few  moments' in  'most  excellent  fooling,'  can 
satisfy,  or  appear  to  satisfy,  himself,  that  from  two-thirds  to  three-fourths  of  the  plead- 
ing before  him  —  whatever  it  may  be  —  might  have  been  safely  omitted,  and  can, 
when  minded  to  get  back  to  business,  wind  up  his  remarks  with  *  But  it  is  a  very 
good  bill  all  the  same,  though  not  a  statement  of  claim  at  all,'  or  something  of  that 
sort;  and  it  is  true,  that,  at  the  moment,  his  criticisms  may  have  been  unanswerable. 
But  the  practical  fact  remains :  slightly  shortened  at  the  head,  a  little  altered  (not 
shortened)  at  the  tail,  the  body  of  every  well-drawn  '  statement  of  claim '  is  '  a  very 
good  bill ; '  and  every  attempt  at  any  serious  departure  from  this  type  has,  so  far, 
'come  to  grief.'  We  believe  that  we  are  not  exaggerating  when  we  say  that  there 
have  been  more  cases  in  which  either  demurrers  have  been  allowed  *  with  liberty  to 
amend,'  or  amendments  in  point  of  pleading  have  been  ordered  by  the  judge  since 
the  conmiencement  of  the  act  last  November,  than  in  any  three  years  since  the  in- 
troduction of  the  previous  system  in  1852,  and  that  at  least  nine-tenths  of  the  amend- 
ments have  consisted  simply  in  the  insertion  of  some  statement  or  the  addition  of 
some  party  which  or  who  would  have  been  introduced  or  added  as  of  course  before 
the  act ;  the  omission  having  been  made  with  an  idea  of  conciseness,  and  accordingly 
judicially  denounced  as  'an  experiment.'" 

The  point  of  chief  interest,  however,  in  the  act,  was  the  attempted  fusion 
of  law  and  equity;  and  it  is  on  this  point  that  something  very  like  a  quarrel 
has  broken  out  between  the  judges  of  the  conunon-law  divisions  of  the  High 
Court  and  the  judges  of  the  Chancery  Division,  owing  to  the  construction  put 
by  the  latter  on  the  rule  which  allows  the  transfer  of  causes  from  one  division 
of  the  court  to  another.  The  Master  of  the  Rolls  had  ordered  that  the  issues 
of  fact  in  a  case  set  down  before  him.  Cave  v.  Mackenzie^  should  be  tried 
before  a  jury  at  the  assizes  at  Chelmsford.  On  the  case  coming  on  for  trial, 
Baron  Hubdlbston,  after  conference  with  the  Lord  Chief  Justice,  refused  to 
try  the  case,  and  ordered  it  back  to  the  Chancery  Division.  The  Master  of  the 
Rolls  refused,  however,  to  have  any  thing  to  do  with  it,  except  to  advise  the 
plaintiff  to  appeal  from  the  judge's  order.  On  appeal,  the  Appeal  Court  said 
thai  they  '*  thought  Baron  Hudpleston's  order  was  not  one  which  could  be 
appealed  from,  and  that  they  did  not  see  how  they  could  interfere."  They 
gave  the  plaintiff,  however,  the  valuable  suggestion,  that  '*  perhaps  he  might 
have  a  right  to  petition  Parliament,  or  to  moke  some  application  to  the  Lord 
Chancellor  or  the  Attorney-General."  The  Lord  Chief  Justice,  says  the  Pall 
Mall  Gazette^  took  occasion,  at  a  later  day,  to  refer  to  the  difficulty  in  terms 
which  showed  that  the  trouble  has  been  preparing  some  time.  **  To  make  a 
distinction,"  he  said,  **  between  the  different  divisions  of  the  High  Court,  as 
vol*.  XI.  18 
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to  the  trial  of  issues  of  fact  as  distingfaished  from  questions  of  equity,  is  directly 
contrary  to  the  spirit  of  the  recent  legislation,  which  aims  at  the  fusion  of  law 
and  equity,  and  must  tend  to  frustrate  the  wise  design  that  we  should  all  con- 
stitute one  great  court  administering  justice,  though  sitting  in  different  divis- 
ions and  in  aU  its  forms."  But  *'  it  was  ^  matter  of  notoriety  that  the  equity 
judges  have  come  to  a  resolution  that  they  will  not  try  causes  by  jury,  although 
recent  legislation  had  given  them  full  powers  and  facilities  for  doing  so.  They 
have  made  up  their  mind,  that,  when  questions  of  fact  are  to  be  tried,  those 
questions  shall  be  sent  to  us.  They  have  even  got  rid  of  the  structural  arrange- 
ments in  the  form  of  jury  and  witness  boxes  in  their  courts." 

**The  difficulty,"  continues  the  Pall  Mali,  **is  of  peculiar  interest,  as 
being  the  first  public  manifestation  of  those  results  which  were  predicted  for 
the  Judicature  Act  by  its  adverse  critics.  It  was  said  that  the  fusion  of  law 
and  equity  was  not  to  be  accomplished  by  merely  enacting  that  each  division 
of  the  High  Court  should  exercise  complete  legal  and  equitable  jurisdiction, 
and  that,  unless  both  the  common-law  and  equity  courts  showed  a  not-to-be- 
expected  readiness  to  exercise  the  new  powers  conferred  upon  them  respec- 
tively by  the  act,  matters  would  go  on  much  as  before.  The  incident  which 
has  just  occurred  is  the  first  public  confirmation  which  these  unfriendly 
prophecies  have  received;  and  it  comes  from  that  side  of  the  High  Court, 
whence,  perhaps,  such  confirmation  was  less  to  be  expected  than  from  the 
other.  The  first  serious  hitch  in  the  working  of  the  Judicature  Act  has  origi- 
nated, not  in  the  unwillingness  of  the  common-law  divisions  to  administer 
equitable  jurisprudence,  but  in  the  unwillingness  of  the  chancery  divisions  to 
adopt  the  conmion-law  procedure;  and  turning  as  this  does  upon  a  question 
of  mere  procedure,  and  not  of  jurisprudence,  the  failure  to  carry  out  the  inten- 
tions of  the  Judicature  Act  is,  it  seems  to  us,  less  excusable  than  if  the  case 
had  been  reversed." 

The  matter  has  already  been  the  subject  of  comment  in  both  Houses  of 
Parliament. 

Ecclesiastical  Courts.  — In  PhiUimore  v.  Machon^tke  vicar-general  of 
the  Bishop  of  Lincoln,  dissatisfied,  perhaps,  with  the  working  of  the  new  law 
machinery,  attempted  to  set  in  motion  the  rusty  machinery  of  the  ecclesiasti- 
cal courts  for  the  punishment  of  the  laity  **  for  the  good  of  their  souls."  He 
took,  as  a  beginning,  the  case  of  a  false  oath  made  in  obtaining  a  marriage 
license,  relying  on  **  extracts  from  the  records  of  the  Consistory  Court  of 
London  between  1475  and  1640,  published  by  Archdeacon  Hale."  Lord 
Penzance,  however,  promptly  refused  to  take  jurisdiction  of  a  matter  so  lit- 
tle *'  in  harmony  with  modem  ideas; "  pointing  out,  that,  if  a  second  attempt 
were  Qiade  to  punish  a  man  for  the  same  offence,  it  was  a  maxim  of  law  as 
well  as  of  conmion  sense  that  he  should  be  allowed  to  plead  his  former  convic- 
tion or  acquittal,  as  the  case  might  be,  but  that,  if  indicted  in  the  temporal 
court  for  the  matter  of  this  application,  as  he  might  be,  he  could  not  support 
his  plea  by  proof  of  the  decree  in  the  ecclesiastical  court. 

The  Solicitors^  Journal,  in  commenting  on  the  above  facts,  adds,  "  If  the 
vicar-general  is  still  unsatisfied,  and  desires  to  find  fresh  fields  for  the  exercise 
of  ecclesiastical  authority,  we  may  be  permitted  to  draw  his  attention  to 
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another  branch  of  the  ancient  jnrisdiction  of  the  Consistory  Court  There  is 
clear  precedent  to  be  foond  in  the  cases  in  Archdeacon  Hale's  book  for  the 
licensing  of  midwives  by  this  court;  and  it  seems  to  us  that  the  yicar-^neral 
might  do  public  service  by  turning  his  attention  to  the  revival  of  this  jurisdic- 
tion. Further  research  might,  perhaps,  lead  to  the  welcome  disoovery,  that 
monthly  nurses  are  amenable  to  the  spiritual  courts." 

The  Appellate  Jurisdiction  Bill  received  the  royal  assent  the  11th  of 
August.  It  excited  considerable  discussion,  and  was  somewhat  amended 
during  its  passage.  Owing  to  the  tardiness,  however,  of  our  exchanges  in 
reaching  us,  we  are  compelled  to  defer  a  more  extended  notice  of  it  to  our 
next  number. 

Sir  Thomas  Hekrt,  chief  magistrate  at  the  Bow-street  Police  Court,  died 
June  16,  at  the  age  of  sixty-nine.  Bom  in  Dublin  in  1807,  he  graduated  at 
Trinity  College,  Dublin,  and  was  called  to  the  bar  at  the  Middle  Temple  in 
Hilary  Term,  1829.  In  1840  he  was  appointed  a  magistrate  at  Lambeth 
Police  Court,  and  in  1846  was  transferred  to  Bow  Street.  '*  As  senior  magi»- 
trate,"  says  the  Solicitors*  JoumaLy  '*he  was  called  upon  to  pass  upon  many 
important  points  in  questions  of  extradition,  charges  of  treason,  &c.,"  and 
was,  it  is  said,  consulted  by  the  government  in  the  framing  of  several  extradi- 
tion treaties.    The  Law  Times  says  of  him,  — 

"  The  death  of  Sir  Thomas  Hbitiit  is  an  event  the  consequences  of  which  are  not 
easily  apprehended.  An  efficient  chief  of  the  metropolitan  magiitirates  is  perhaps 
the  rule,  and  not  the  exception ;  but  a  chief  who  to  his  efficiency  as  a  magistrate  adds 
the  accomplishments  of  a  jurist  and  the  wisdom  of  a  statesman  is  rarely  found.  Such 
a  chief  Ais  Sir  Thomas  Henbt.  The  govemment  of  the  day  and  the  public  thor- 
oughly believed  in  him ;  the  profession  revered  him ;  and  his  colleagues  on  the  bench 
recognized  him  as  being  indisputably  first  among  them,  not  only  by  reason  of  his 
position,  but  also  on  the  score  of  intellectual  capacity.  His  loss  must  be  severely 
felt :  to  replace  him  satisfactorily  must  be  a  matter  (tf  difficulty." 

EGYPT. 

A  SERIOUS  difficulty  has  arisen  in  the  working  of  the  new  courts  in  Egypt, 
of  the  establishment  of  which  we  gave  an  account  in  a  former  number  of  this 
Review  (April,  1876,  vol.  x.  p.  440).  It  will  be  remembered  that  the  jurisdic- 
tion of  the  new  courts  covered  not  only  civil  cases  '*  between  natives  and 
foreigners,  and  between  foreigners  of  different  nationalities,"  but  that  the 
Khedive  "  consented  to  place  within  the  scope  of  their  cognizance  transac- 
tions of  foreigners  with  the  Egyptian  government  itself,  and  its  several  de- 
partments or  administrations,  or  with  his  '  dalras,'  or  private  estates." 

Certain  bond-holders,  whose  bonds  were  secured  on  the  **  dairas,"  sued 
the  Ehedire  in  the  new  courts,  and  obtained  judgment  and  execution.  It 
appears,  however,  that  on  the  6th  of  April  last  *'  the  Egyptian  govemment 
announced  by  decree  that  it  postponed  for  three  months  the  payment  of  its 
obligations ;  and,  on  the  8th  of  the  following  month,  the  Khedive  ordered  the 
consolidation,  not  only  of  the  debts  of  his  govemment,  but  of  his  private 
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debts;  namelj,  the  loans  and  bonds  of  the  daira."  Belying  on  these  decrees, 
the  Khedive  has  protested  against  the  action  of  the  courts,  and  resists  the 
execution  of  its  judgment,  on  the  ground  that  these  tribunals  might,  "  in 
cases  where,  as  at  present,  certain  legislative  measures  are  demanded  by  ex- 
pediency or  public  necessity,  prevent  him  from  being  able,  in  the  exercise  of 
an  inalienable  right  and  duty  of  his  government,  to  provide  for  these  interests 
by  timely  arrangements."  The  courts  have  refused  to  yield  to  the  Khedive's 
contention,  and  the  points  in  dispute  have  been  submitted  to  the  Powers. 

INDIA. 

A  8HABP  and  somewhat  amusing  contrast  between  ancient  and  modem 
notions  of  law  is  afforded  by  a  recent  case  of  attempted  suicide  in  India. 

" '  A  Brahman  of  the  Brahmans '  claimed  a  debt  or  a  concession  from  an  adver- 
sary. His  importunities  being  of  no  avail,  he  at  last  avowed  his  intention  of  sitting 
in  '  dhama '  at  the  door  of  the  other  until  his  demand  should  be  complied  with  or 
Heaven  release  him  from  his  suflferingt,  and  so  cast  the  blood  oi  the  holy  upon  the 
head  of  the  obdurate.  He  accordingly  'sat;'  but  the  operation  becoming  tedious 
after  a  time,  and  not  producing  the  desired  result,  he  proclaimed  his  determination  to 
live  no  longer  on  the  earth  with  the  stiff-necked.  With  bis  janeo  in  one  hand,  and 
dust  from  the  threshold  of  his  oppressor  in  the  other,  the  Brahman  forthwith  leaped 
head-foremost  into  the  village  well.  Seized  with  terror  and  remorse,  his  opponent 
now  rushed  forth  to  the  mouth  of  the  fatal  well,  and,  with  hands  clasped,  in  contrite 
tones  besought  his  injured  victim  to  avail  himself  of  the  rope  thrown  down  to  save 
him,  and  only  to  come  up,  when  all  would  be  welL  Thus  abjured,  the  holy  man 
consented  to  be  pulled  to  the  sur&ce  of  the  earth  again :  wherei^n  he  was  seized 
by  his  adversary,  and  handed  over  to  the  police  on  a  charge  of  attempting  to  commit 
suicide."— Poff  MaU  GazeUe. 

Sir  Henry  Maine,  who  has  found  in  the  Brehon  laws  remains  of  a  proce- 
dure among  the  ancient  Irish  analogous  to  sitting  in  ''  dhama  "  {Early  Hist,  of 
InitUuHons),  did  not  naturally  discover  any  trace  of  such  a  summary  niode  of 
relief  from  a  situation  so  full  of  distressing  constraint  as  this  must  have  been 
to  the  debtor.  Indeed,  if  we  remember  rightly,  he  does  not  indicate  what 
steps  it  is  supposed  a  debtor  might  take.  An  experience  of  Adamnan,  Abbot 
of  Hy,  would  seem  to  show  how  such  a  pressure  might  be  withstood:  — 

"  The  Irish  life  of  Adamnan  represents  the  saint  as '  ftsting  agabst  Irgalach,'  im- 
mersed in  the  River  Boinn,  and  overcoming  him  by  deceit.  This  system  of  fasting 
against  an  obnoxious  individual  was  a  favorite  mode  with  the  Irish  ecclesiastics  of 
bringing  down  visitations  w^n  their  enemies.  Irgalach  resisted  the  influence  of  St 
Adamnan's  fruiting  by  doing  the  same  himaelf;  until  Adamnan,  by  inducing  one  of  his 
people  to  personate  him,  put  Irgalach  off  his  guard,  and  thus  got  the  mastery  over 
hhn."  -'/2Mvof'  Ltfe  of  St.  Colwnba. 
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Brought  up  on  the  sea-coast,  and  familiar  always  with  those 
that  go  down  to  the  sea  in  ships  and  do  business  in  great  waters, 
we  early  learned  that  no  ship  could  ever  be  built  in  a  manner 
absolutely  satisfactory  to  the  neighbors ;  and  it  has  been  our  occa- 
sional amusement,  in  succeeding  years,  to  observe  how  uniformly 
the  fleets  of  every  nation  are  the  subjects  of  animated  contumely, 
whenever  brought  to  the  attention  of  parliamentary  critics.  Yet 
the  naval  architect  has  experience.  He  knows  what  a  vessel  should 
be  ;  has  perhaps  seen  just  such  a  one  as  he  projects ;  and  he  knows 
with  accuracy  what  are  the  qualities  of  the  materials  he  has  to 
work  with.  But  the  builders  of  our  ship  of  State  not  only  had 
never  seen  just  such  a  work  as  they  had  to  construct,  but  they 
knew  that  the  materials  with  which  they  were  to  operate  were 
human  beings,  present  and  to  come,  and  that  they  could  not,  in 
the  nature  of  things,  be  calculated  on  with  certainty.  They 
were,  and  would  be,  not  chessmen  of  settled  values,  but  men  of 
various  characters,  more  or  less  firm,  intelligent,  generous,  and 
patriotic  ;  sometimes  fitted  for  their  places,  sometimes  fit  for 
other  places,  and  indeed  now  and  then  fit  for  none  in  any  well- 
appointed  craft.  They  launched  their  vessel  amid  even  more 
adverse  criticism  than  is  usual ;  and,  though  she  proved  staunch, 
trim,  and  well-fastened,  she  was  soon  found  by  a  majority  of  her 
numerous  part-owners  to  need  substantial  repairs,  and  indeed  has 
needed  and  received  such  at  intervals  ever  since,  as  might  well 
have  been  anticipated.     It  was  not  her  shortcomings,  but  her 
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success,  that  called  for  admiration.  It  was  expected  that  she 
would  encounter  storm  and  stress ;  that  she  would  often  be  severely- 
strained  ;  and,  indeed,  by  many  of  her  friends  even,  that  she  would 
absolutely  founder.  The  wonder  is  that  she  has  survived,  and, 
on  the  whole,  so  prosperously. 

The  present  diflBculty  among  the  part-owners  is  a  very 
serious  one.  They  cannot  set  her  out,  like  a  child's  boat,  and 
tell  her  to  cross  the  pond  empty.  Her  voyage  is  to  be  over  a 
tempestuous  ocean.  She  must  be  officered  and  manned.  How, 
is  the  problem.  Shall  every  new  captain  dismiss  his  whole  ship's 
company  and  procure  a  fresh  one,  or  shall  the  owners  keep 
experienced  officers  and  able  seamen  permanently  attached 
to  the  vessel  ?  It  is  argued,  on  the  one  hand,  that  the  captain 
is  largely  responsible  for  'the  success  of  the  ship,  and  should 
appoint  his  men ;  and,  on  the  other,  that  the  owners  have  the 
deeper  interest  in  her  safety,  and  should  see  that  their  friends 
control  her  in  part.  One  party  fears  "  old  fogies  ;  "  the  other, 
Captain  Kyd.  There  is  great  room  for  apprehension.  There 
always  was,  and  always  must  be  ;  not  with  this  ship  alone,  but 
with  all  such.  A  ship  is  made  to  sail  the  sea,  and  her  existence 
is  one  of  constant  peril.  Government  is  a  human  invention : 
every  form  of  it  has  its  peculiar  difficulties  and  dangers  ;  and  so 
it  will  ever  be.  History  repeats  itself.  Diocletian  gave  the 
United  States  the  example  of  absolute  forgiveness  of  the  defeated 
party  in  a  civil  war.  That  which  hath  been  is  now,  and  that 
which  is  to  be  hath  already  been.  We  must  be  continually 
alert,  and  never  forget  that  a  free  government  can  only  be 
maintained  by  the  sleepless  vigilance  of  free  men.  But  we 
fear  that  tjhe  cry  of  "  old  fogy  "  is  growing  personal,  and  take 
refuge  under  the  national  shield. 

The  Constitution  provides  that  the  President  *'  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the  Senate  shall 
appoint,  ambassadors,  other  public  ministers  and  consuls,  judges 
of  the  Supreme  Court,  and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  otherwise  herein  provided  for,  and 
which  shall  be  established  by  law ;  but  the  Congress  may  by  law 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments."  And  that  "  The  President  shall  have  power  to 
fill  up  all  vacancies  that  may  happen  during  the  recess  of  the 
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Senate,  by  granting  commissions  which  shall  expire  at  the  end 
of  their  next  session." 

The  laws  direct  that  the  great  number  of  inferior  officers 
shall  be  appointed  by  collectors  of  customs  and  similar  official 
persons,  with  the  consent  and  under  the  direction  of  the  several 
heads  of  the  departments  to  which  they  belong.  It  was  deter- 
mined by  the  first  Congress  in  1789,  by  a  vote  in  the  House  of 
84  to  20,  and  by  the  casting  vote  of  Vice-President  Adams  in 
the  Senate,  that  the  intent  of  the  Constitution  was  to  vest  the 
power  of  removal  from  office  in  the  President  alone  ;  and  this 
interpretation  was  substantially  acquiesced  ip  till  the  collision 
occurred  between  Congress  and  President  Johnson  in  1867. 

The  administration  of  the  government  for  its  first  forty  years 
proved,  according  to  Hamilton's  criterion,  the  excellence  of  the 
plan  on  which  it  was  built. 

The  practice  had  steadily  proceeded  upon  the  true  principle  of 
making  appointments  depend  upon  the  officer's  honesty,  capacity, 
and  fidelity  to  the  Constitution,  probably  not  without  at  least 
occasional  reference  to  his  political  opinions,  and  continuance  in 
office  upon  good  behavior,  and  without  reference  to  such  opinions. 
This  practice  has  always  prevailed,  so  far  as  the  regular  military 
and  naval  officers  are  concerned  ;  and  in  consequence  of  this,  and 
of  the  system  of  carefully  educating  cadets  for  such  offices,  those 
functionaries  have  been  and  are  held  in  high  respect,  and  are  to 
a  remarkable  degree  able,  honorable,  and  patriotic.  The  last 
thing  we  fear  among  them  is  any  thing  resembling  pecuniary 
dishonesty. 

It  is  remarkable  that  these  officers  held  their  places  by  a  ten- 
ure similar  to  that  of  the  principal  civil  officers,  until  the  year 
1862.1 

We  do  not  know  why  they  did  not  find  themselves  "  the  vas- 
sals of  vicissitude  "  with  the  others ;  but  their  exemption  has 

1  The  statute,  1862  (12  U.  S.  Stat.  196),  requested  the  President  to  dismiss  any 
such  officer,  when  such  dismission  would,  in  his  judgment,  promote  the  public 
interest  But,  in  1865,  another  act  (18  Stat.  489)  provided  that  anj  such  officer, 
so  dismissed,  might  demand  a  court-martial ;  and  if  such  court  did  not  award  death 
or  dismissal,  the  order  of  dismissal  should  be  void. 

Ifi  1866  the  existing  law  was  passed.  It  (14  Stat  92)  provides  that  "No  officer 
in  the  military  or  naval  service  shall,  in  time  of  peace,  be  discharged  fh)m  service, 
except  upon  and  in  pursuance  of  the  sentence  of  a  court-martial  to  that  effect,  or  in 
commutation  thereof." 
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vastly  contributed  to  the  safety  of  the  country,  imless,  indeed,  we 
consider,  that,  if  they  had  been  involved  in  the  general  disaster, 
the  public  excitement  would  have  been  so  deep  and  effective 
that  we  should  not  now  have  occasion  to  consider  the  subject  of 
this  article. 

In  the  year  1829  President  Jackson  and  the  leaders  of  his 
party  astonished  the  country  by  a  breach  of  official  trust  so 
stupendous  that  it  had  been  supposed  impossible  for  men  in  high 
official  place  in  the  republic,  —  the  arbitrary  removal  of  civil 
officers  in  enormous  numbers  on  account  of  their  political  opinions, 
or  from  motives  of  personal  and  partisan  favoritism.  This  was 
the  American  Eve  of  St.  Bartholomew  :  a  sudden  and  treacherous 
massacre  by  a  chief  magistrate  of  a  portion  of  his  own  people, 
not  for  wrong  action,  but  for  heretical  opinion. 

Some  passages  from  Parton's  "  Life  of  Jackson"  are  pertinent 
here,  as  showing  the  practical  working  of  the  new  device.^ 

**  It  cannot  be  denied,  that,  in  the  first  month  of  this  administration,  more 
removals  were  made  than  had  occurred  firom  the  foundation  of  the  govern- 
ment to  that  time.  It  cannot  be  denied  that  the  principle  was  now  acted 
upon,  that  partisan  services  should  be  rewarded  by  public  office,  though  it 
involved  the  removal  from  office  of  competent  and  faithful  incumbents. 
Colonel  Benton  will  not  be  suspected  of  overstating  the  facts  respecting 
the  removals,  when  he  admits  that  their  number,  during  the  year  1829, 
was  690.  He  expresses  himself  on  this  subject  with  less  than  his  usual 
directness.  His  estimate  of  690  does  not  include  the  little  army  of  clerks 
and  others  who  were  at  the  disposal  of  some  of  the  690.  The  estimate  of 
2,000  includes  all  who  lost  their  places  in  cotisequence  of  Greneral  Jackson's 
accession  to  power ;  and,  though  the  exact  number  cannot  be  ascertained,  I 
presume  it  was  not  less  than  2,000.  Colonel  Benton  says,  that,  of  the  8,000 
postmasters,  only  491  were  removed;  but  he  does  not  add,  as  he  might 
have  added,  that  the  491  vacated  places  comprised  nearly  all  in  the  depart- 
ment that  were  worth  having.  Nor  does  he  mention  that  the  removal  of 
the  postmasters  of  half  a  dozen  great  cities  was  equivalent  to  the  removal 
of  many  hundreds  of  clerks,  book-keepers,  and  carriers."  * 

^  The  quotations  from  Parton  are  here  taken  from  the  appendix  to  Mr.  Jenckes's 
Report  to  the  House  of  Representatives  on  the  Civil  Service  in  1868.  ReporU  of 
Committeea,  1867-68,  p.  8  <rf  seq. 

^  This  will  remind  the  reader  of  MacaulaT's  essay  on  the  Earl  of  Chatham,  in 
which  he  thus  speaks  of  the  proceedings  of  the  party  of  "  the  King's  friends/'  under 
the  administration  of  Bute  and  George  Grenville :  — 

**  A  persecution,  such  as  liad  never  heen  known  before,  and  has  never  been  known 
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^  Terror,  meanwhile,  reigned  in  Washington.  No  man  knew  what  the 
rale  was  upon  which  removals  were  made.  No  man  knew  what  offences 
were  reckoned  causes  of  removal,  nor  whether  he  had  or  had  not  com- 
mitted the  unpardonable  siu.  The  great  body  of  officials  awaited  their  fJEite 
in  silent  horror,  glad,  when  the  office-hours  expired,  at  having  escaped  an- 
other day.  The  gloom  of  suspicion  (says  Mr.  Stansbury,  himself  an  office- 
holder) pervaded  the  face  of  society.  No  man  deemed  it  safe  and  prudent  to 
trust  his  neighbor ;  and  the  interior  of  the  department  presented  a  fearful 
scene  of  guarded  silence,  secret  intrigue,  espionage  and  tale-bearing.  A 
casual  remark  dropped  in  the  street  would,  within  an  hour,  be  repeated  at 
head-quarters ;  and  many  a  man  received  unceremonious  dismission  who 
could  not,  for  his  life,  conceive  or  conjecture  wherein  he  had  offended. 

since,  raged  in  eiery  public  department.  Great  numbers  of  humble  and  laborious 
clerks  were  deprived  of  their  bread,  not  because  they  had  neglected  their  duties,  nor 
because  they  had  taken  an  active  part  against  the  ministry,  but  merely  because  they 
had  owed  their  situations  to  the  recommendation  of  some  nobleman  or  gentleman 
who  was  against  the  peace  [with  France  and  Spain].  The  proscription  extended  to 
tide-waiters,  to  gaugers,  to  door-keepers.  One  poor  man,  to  whom  a  pension  bad 
been  given  for  his  gallantry  in  a  fight  with  smugglers,  was  deprived  of  it,  because  he 
had  been  befriended  by  the  Duke  of  Grafton.  An  aged  widow,  who,  on  account  of 
her  husband's  services  in  the  navy,  had,  many  years  before,  been  made  house- 
keeper to  a  public  office,  was  dismissed  from  her  situation,  because  it  was  imagined 
that  she  was  distantly  connected  by  marriage  with  the  Cavendish  family.  ** 

And,  as  illustrative  of  the  intellectual  character  of  the  man  who  could  inaug^urate 
such  a  ruinous  policy,  we  quote  from  the  same  essay  what  is  said  of  GrenviUe  with 
reference  to  the  "  Stamp  Act :  "  — 

"  While  Pitt  was  thus  absent  firom  Parliament,  Grenville  proposed  a  measure 
destined  to  produce  a  great  revolution,  the  effects  of  which  will  long  be  felt  by  the 
whole  human  race.  We  speak  of  the  act  for  imposing  stamp-duties  on  the  North 
American  colonies.  The  plan  was  eminently  characteristic  of  its  author.  Every 
feature  of  the  parent  was  found  in  the  child.  A  timid  statesman  would  have  shrunk 
from  a  step  of  which  Walpole,  at  a  time  when  the  colonies  were  far  less  powerful, 
had  said,  '  He  who  shall  propose  it  will  be  a  much  bolder  man  than  I.'  But  the 
nature  of  GrenviUe  was  insensible  to  fear.  A  statesman  of  large  views  would  have 
felt  that  to  lay  taxes  at  Westminster  on  New  England  and  New  York  was  a  course 
opposed,  not  indeed  to  the  letter  of  the  statute-book,  or  to  any  decision  contained  in 
the  Term  Reports,  but  to  the  principles  of  good  government,  and  to  the  spirit  of  the 
Constitution.  A  statesman  of  large  views  would  also  have  felt  that  ten  times  the 
estimated  produce  of  the  American  stamps  would  have  been  dearly  purchased  by 
even  a  transient  quarrel  between  the  mother  country  and  the  colonies." 

"  But  Grenville  knew  of  no  spirit  of  the  Constitution  distinct  from  the  letter  of  the 
law,  and  of  no  national  interests  except  those  which  are  expressed  by  pounds,  shil- 
lings, and  pence.  That  this  policy  might  give  birth  to  deep  discontents  in  all  the 
provinces,  from  the  shore  of  the  Great  Lakes  to  the  Mexican  Sea ;  that  France  and 
Spain  might  seize  the  opportunity  of  revenge;  that  the  Empire  might  be  dismem- 
bered ;  that  the  debt  —  that  debt  with  the  amount  of  which  he  perpetually  reproached 
Pitt  —  might,  in  consequence  of  his  own  policy,  be  doubled,  —  these  were  possi- 
bilitiet  which  never  occurred  to  that  small,  sharp  mind." 
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**'  An  old  friend  of  General  Jackson  was  in  Washington  this  summer.  He 
wrote  on  the  4th  of  July  to  a  friend :  — 

'^ '  I  have  seen  the  President,  and  have  dined  with  him,  but  have  had  no 
free  communication  or  conversation  with  him.  The  reign  of  this  adminis- 
tration —  I  wish  another  word  could  be  used  —  is  in  very  strong  contrast 
with  the  mild  and  lenient  sway  of  Madison,  Monroe,  and  Adams.  To  me 
it  feels  harsh ;  it  seems  to  have  had  an  unhappy  effect  on  the  free  thoughts 
and  unrestrained  speech  which  have  heretofore  prevailed.  I  question 
whether  the  ferreting  out  treasury-rats  and  the  correction  of  abuses  are  suf- 
ficient to  compensate  for  the  reign  of  terror  which  appears  to  have  com- 
menced. It  would  be  well  enough  if  it  were  confined  to  evil-doers  ;  but  it 
spreads  abroad  like  a  contagion:  spies,  informers,  denunciations,  —  the 
fecula  of  despotism.  Where  there  are  listeners,  there  will  be  tale-bearers. 
A  stranger  is  warned  by  his  friend,  on  his  first  arrival,  to  be  careful  how  he 
expresses  himself  in  relation  to  any  one  or  any  thing  which  touches  the 
administration.  I  had  hoped  that  this  would  be  a  national  administration, 
but  it  is  not  even  an  administration  of  a  party.  Our  republic  henceforth 
will  be  governed  by  factions ;  and  the  struggle  will  be,  who  shall  get  the 
offices  and  their  emoluments,  —  a  struggle  embittered  by  the  most  base  and 
sordid  passions  of  the  human  heart.' 

"  So  numerous  were  the  removals  in  the  city  of  Washington,  that  the 
business  of  the  place  seemed  paralyzed.  In  July,  a  Washington  paper 
said :  — 

"  *  Thirty-three  houses  which  were  to  have  been  built  this  year  have,  we 
learn,  been  stopped,  in  consequence  of  the  unsettled  and  uncertain  state  of 
things  now  existing  here ;  and  the  merchant  cannot  sell  his  goods  or  collect 
his  debts,  from  the  same  cause.  We  have  never  known  the  city  to  be  in 
a  state  like  this  before,  though  we  have  known  it  for  many  years.  The  in- 
dividual distress,  too,  produced  in  many  cases  by  the  removal  of  the  destitute 
officers,  is  harrowing  and  painful  to  all  who  possess  the  ordinary  sympa- 
thies of  our  nature,  without  regard  to  party  feeling.  No  man,  not 
absolutely  brutal,  can  be  pleased  to  see  his  personal  friend  or  neighbor 
suddenly  stripped  of  the  means  of  support,  and  cast  upon  the  cold  charity 
of  the  world,  without  a  shelter  or  a  home.  Frigid  and  insensible  must  be 
the  heart  of  that  man  who  could  witness  some  of  the  scenes  that  have 
lately  been  exhibited  here,  without  a  tear  of  compassion  or  a  throb  of 
sympathy.  But  what  is  still  more  to  be  regretted,  is,  that  this  system, 
having  been  once  introduced,  must  necessarily  be  kept  up  at  the  com- 
mencement of  every  presidential  term;  and  he  who  goes  into  office, 
knowing  its  limited  and  uncertain  tenure,  feels  no  disposition  to  make 
permanent  improvements,  or  to  form  for  himself  a  permanent  residence. 
He  therefore  takes  care  to  lay  up  what  he  can  during  his  brief  official' 
existence,  to  carry  off  to  some  more  congenial  spot,  where  he  means  to 
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spend  his  life,  or  re-SDter  into  business.  All,  therefore,  that  he  might  have 
expended  in  city  improvements  is  withdrawn ;  and  the  revenue  of  the 
corporation,  as  well  as  the  trade  of  the  city,  is  so  far  lessened  and  de- 
creased. It  is  obviously  a  most  injurious  policy  as  it  respects  the  interests 
of  our  city.  Many  of  the  oldest  and  most  respectable  citizens  of  Wash- 
ington, those  who  have  adhered  to  its  fortunes  through  all  their  vicissitudes, 
who  have  '^  grown  with  its  growth,  and  strengthened  with  its  strength," 
have  been  cast  off,  to  make  room  for  strangers,  who  feel  no  interest  in  the 
prosperity  of  our  in&nt  metropolb,  and  who  care  not  whether  it  advances  or 
retrogrades.* 

'*  As  a  general  rule,  the  dismission  of  officers  was  sudden  and  unexplained. 
Major  Eaton,  for  example,  dismissed  the  chief  clerk  of  the  War  Depart- 
ment in  the  terms  following :  — 

" '  Major :  The  chief  clerk  of  the  department  should,  to  his  principal, 

stand  in  the  relation  of  a  confidential  friend.  Under  this  belief,  I  have 
appointed  Dr.  Randolph,  of  Virginia.  I  take  leave  to  say,  that,  since  I 
have  been  in  this  department,  nothing  in  relation  to  you  has  transpired  to 
which  I  would  take  the  slightest  objection,  nor  have  I  any  to  suggest.' 

^  These  fiicts  will  suffice  to  show  that  the  old  system  of  appointmenta  and 
removals  was  changed,  upon  the  accession  of  General  Jackson,  to  the  one 
in  vogue  ever  since,  which  General  Marcy  completely  and  aptly  described, 
when  he  said  that  to  the  victors  belong  the  spoils.  Some  of  the  consequences 
of  this  change  are  the  following :  — 

"  1.  The  government,  formerly  served  by  the  elite  of  the  nation,  is  now 
served  to  a  very  considerable  extent  by  its  refuse.  That  at  least  is  the 
tendency  of  the  new  system  ;  because  men  of  intelligence,  ability,  and  virtue, 
universally  desire  to  &J.  their  afiairs  on  a  basis  of  permanence.  It  is  the 
nature  of  such  men  to  make  each  year  do  something  for  all  the  years  to 
come.  It  is  their  nature  to  abhor  the  arts  by  which  office  is  now  obtained 
and  retained.  In  the  year  of  our  Lord  1859,  the  fact  of  a  man's  holding 
office  under  the  government  is  presumptive  evidence  that  he  is  one  of 
three  characters;  namely,  an  adventurer,  an  incompetent  person,  or  a 
scoundrel.  From  this  remark  must  be  excepted  those  who  hold  offices  that 
have  never  been  subjected  to  the  spoils  system,  or  offices  which  have  been 
'  taken  out  of  politics.' 

**  2.  The  new  system  places  at  the  disposal  of  any  government,  however 
corrupt,  a  horde  of  creatures  in  every  town  and  county,  bound,  body  and 
soul,  to  its  defence  and  continuance. 

**  3.  It  places  at  the  disposal  of  any  candidate  for  the  presidency,  who  has 
a  slight  prospect  of  success,  another  horde  of  creatures  in  every  town  and 
county  bound  to  support  hb  pretensions.  I  once  knew  an  apple-woman  in 
Wall  Street,  who  had  a  personal  interest  in  the  election  of  a  President 
If  her  candidate  gained  the  day,  her  <  old  man '  would  get  the  place  of 
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porter  in  a  public  warehouse.  The  circle  of  corruption  embraces  hundreds 
of  thousands. 

"  4.  The  spoils  system  takes  from  the  government  employ^  those  motives 
to  fidelity  which  in  private  life  are  found  xmiversally  necessary  to  secure  it. 
As  no  degree  of  merit  whatever  can  secure  him  in  his  place,  he  must  be  a 
man  of  heroic  virtue  who  does  not  act  upon  the  principle  of  getting  the 
most  out  of  it  while  he  holds  it.  Whatever  fidelity  may  be  found  in  ofiice- 
holders  must  be  set  down  to  the  credit  of  unassisted  human  virtue.  In  a 
word,  the  spoils  system  renders  pure,  decent,  orderly,  and  democratic 
government  impossible.  Nor  has  any  government  of  modem  times  given 
such  a  wonderful  proof  of  inherent  strength  as  is  afforded  by  the  fkct,  that 
this  government,  after  thirty  years  of  rotation,  still  exists. 

"  At  whose  door  is  to  be  laid  the  blame  of  thus  debauching  the  govern- 
ment of  Uie  United  States  ?  It  may,  perhaps,  be  justly  divided  into  three 
parts:  First,  Andrew  Jackson,  impelled  by  his  ruling  passions,  resent- 
ment and  gratitude,  did  the  deed.  No  other  man  of  his  day  had  audacity 
enough.  Secondly,  the  example  and  politicians  of  New  York  furnished 
him  with  an  excuse  fbr  doing  it.  Thirdly,  the  ori^nal  imperfection  of  the 
governmental  machinery  seemed  to  necessitate  it  As  soon  as  King  Caucus 
was  overthrown,  the  sp)oils  system  became  almost  inevitable,  and  perhaps 
General  Jackson  only  precipitated  a  change  which  sooner  or  later  must 
have  come. 

"  While  the  congressional  caucus  system  lasted,  confining  the  sphere  of 
intrigue  to  the  city  of  Washington,  politicians  did  not  much  want  the  aid 
of  the  remote  subordinate  employes  of  the  government.  But  when  the 
area  of  President-making  was  extended  so  as  to  embrace  the  whole  nation, 
every  tide-waiter,  constable,  porter,  and  postmaster,  could  lend  a  hand. 
Well,  then,  do  not  burst  with  virtuous  rage  until  you  have  duly  reflected 
upon  the  ^t,  too  well  known,  that  the  average  disinterested  voter  can  only 
with  difficulty  be  induced  even  to  take  the  trouble  to  go  to  the  polls  and 
deposit  his  vote.  Without  the  stimulus  of  interested  expectation,  how  is 
the  work  of  a  presidental  campaign  to  be  got  done  ?  Who  will  paint  the 
fiags,  and  pay  for  the  Roman  candles,  and  print  the  documents,  and  supply 
the  stump? 

"  The  patriotic  citizen,  do  you  answer  ?     Why  does  he  not  do  it,  then  ? 

*^  The  spoils  system,  we  may  hope,  has  nearly  run  its  course.  It  is 
already  understood  that  every  service  in  which  efficiency  is  indispensable 
must  be  taken  out  of  politics  ;  and  this  process,  happily  begun  in  some 
departments  of  municipal  government,  will  assuredly  continue. 

^^  The  first  century  of  the  existence  of  a  nation  which  is  to  last  thirty 
centuries  or  more,  should  be  merely  regarded  in  the  light  of  the  *  Great 
Republic's '  experimental  trip.  A  leak  has  developed  itself.  It  will  be 
stopped." 
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Beyond  its  immediate  and  disastrous  effects  upon  individuals, 
the  blow  to  our  system  of  administration  was  not  immediately 
and  conspicuously  calamitous.  The  business  of  the  country 
went  on  as  before,  and  without  serious  jarring.  But  when,  twelve 
years  afterwards,  the  party  which  had  inflicted  it  went  out  of 
oflBce,  it  was  seen  with  profound  regret  by  all  thoughtful  pat- 
riots, that  the  party  which  rose  upon  its  defeat  had  not  the 
power  —  perhaps  not  the  will —  to  avoid  its  pernicious  example  ; 
and  the  breach  of  public  trust,  at  first  so  shocking,  seemed  more 
tolerable,  as  having  the  specious  appearance  of  just  retaliation,  and 
at  length  became  systematic  and  regular,  as  the  murder  of  the 
Sultan's  brothers  returns  upon  that  Sultan's  own  children. 

And  so  the  civil  service,  the  most  important  human  comple- 
ment of  the  written  frame  of  government,  went,  to  use  the 
favorite  phrase  in  the  navy,  to  the  Devil  I 

At  the  outset  of  the  government,  and  in  the  appointment  of  its 
even  then  numerous  officers,  it  was  almost  of  necessity  that  the 
President  and  the  heads  of  departments  should  resort  for  infor- 
mation and  advice  to  the  senators  and  representatives  of  the 
different  States.  Down  to  the  period  of  President  Jackson,  we 
are  not  aware  that  any  serious  evil  had  resulted  from  that  practice. 
And  the  civil  service  was  attractive  to  worthy  men,  and  its 
members  were  respected  in  society  as  they  should  be. 

But,  since  that  era  of  disaster,  a  system  has  grown  up  under 
which  the  senators  and  representatives  of  the  dominant  party,  at 
the  time,  have  long  claimed  the  right  to  control  all  the  appoint- 
ments in  their  several  States,  sometimes  as  inherent  in  each 
delegation  as  a  body,  and  in  other  cases  as  the  personal  perquisite 
of  individuals ;  as,  for  instance,  all  should  unite  in  the  appoint- 
ment of  a  district  attorney,  while  each  one  should  have  a  certain 
number  of  inspectorships,  clerkships,  and  the  like,  as  his  own 
appanage.  Thus  the  great  principles  of  obedience  to  law,  of 
publicity  in  national  affairs,  and  consequent  responsibility,  were 
ignored  or  forgotten. 

Powers  vested  in  the  executive  thus  passed  to  members  of 
the  legislative  body,  —  to  men  who,  while  holding  an  official 
character,  found  themselves  in  positions  to  exercise  powers  inde- 
pendent of  that  character;  and  it  was  not  long  before  those 
powers  began  to  be  exercised,  as  Jackson  used  his,  for  the  per- 
sonal and  tempomry  advantage  of  the  possessors,  or  by  way  of 
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substantial  bargain  and  sale,  till  now,  in  the  language  of  Mr. 
Evarts,  ^^  the  placemen  make  the  Congressmen,  and  the  Con- 
gressmen the  placemen,  and  both  leave  the  people  out."  And 
we  find  that  not  only  no  one  is  responsible  for  the  appointment 
of  an  officer  in  the  custom-house  or  post-office,  but  that  it  would 
require  an  investigating  committee  to  discover  by  what  precise 
means  he  obtained  it,  or  when  or  by  what  means  he  may  find 
himself  deprived  of  it.  This  is  a  state  of  things  well  calculated 
to  excite  the  liveliest  alarm,  especially  when  we  see  what  an 
e£Pect  a  permanent,  respectable  body  of  officers  in  each  State 
might  have  had  in  averting  the  late  national  calamity.  What  a 
difference  it  would  have  made  to  the  stability  of  the  government 
if  its  officers  had  felt  themselves  to  be  such  in  reality,  instead  of 
being  the  temporary  and  feeble  slaves  of  a  faction  ;  dependent 
for  their  bread,  not  upon  the  people  and  the  government  they 
were  in  positions  to  serve,  but  upon,  perhaps,  the  open  enemies 
of  that  people  and  that  government. 

The  Constitution  has  been  silently  changed,  as  in  the  conspic- 
uous example  of  the  electoral  college  or  colleges,  whose  powei-s, 
intended  to  be  of  the  grandest  character  and  the  highest  respon- 
sibility, and  to  be  exercised  with  the  most  serious  deliberation, 
have  been  reduced  to  the  duty  of  reading  the  newspapers,  and 
recording  the  result  of  the  action  of  the  party  to  which  they 
belong.  Their  real  work  is  done  by  delegates,  in  number  twice 
as  great  as  the  legal  electors,  chosen  without  law,  not  by  the 
whole  people,  but  by  a  party,  who  meet  at  a  place  designated 
by  a  committee  unknown  to  the  law,  and,  in  a  manner  more  or 
less  tumultuary,  designate  the  persons  for  whom  they  wish  the 
party  they  represent  to  vote  for  the  two  great  offices ;  and  are 
good  enough,  also,  to  lay  down  A  "  platform  "  of  political  princi- 
ples, which  is  expected  to  be  a  light  to  their  path,  if  elected,  and 
a  guide  to  the  action  of  the  coming  Congress,  substituting  thus 
a  kind  of  prophetic  legislation  for  the  action  of  our  representa- 
tives after  debate.  And  it  is  not  uncommon  for  members  of 
Congress,  in  open  session,  to  cite  such  a  platform  as  actually  con- 
trolling the  conduct  of  members  of  the  party  who  laid  it  down. 
But  even  before  this  tumultuary  deliberation  and  consultation, 
meetings  are  openly  held  on  the  days  and  nights  immediately 
preceding  a  meeting  of  such  a  convention,  by  self-selected  leaders, 
who  arrange  the  "  platform,"  and  do  what  they  can  to  settle,  in 
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advance,  the  nominations  to  be  made ;  thus  illustrating  the  prov- 
erb, that  Power  is  perpetually  stealing  from  the  many  to  the 
few.  The  other  and  various  wheels  within  wheels  we  leave  to 
the  imagination,  perhaps  assisted  by  the  memory,  of  the  reader. 

Naturally  the  grave  attention  of  the  public  has  been  turned  to 
this  subject,  and  as  naturally  all  efforts  to  amend  the  obvious 
evils  have  met  with  much  open,  and  more  covert,  resistance. 
The  late  Hon.  T.  A.  Jenckes,  of  Rhode  Island,  distinguished 
himself  in  the  most  honorable  manner  by  his  able  and  fruitful 
examination  and  exposition  of  the  perils  and  abuses  to  be  com- 
bated, and  also  of  the  manner  in  which  similar  evils  have  been 
met  and  overcome  in  other  countries. 

In  his  message  to  Congress,  Dec.  5,  1870,  President  Grant 
said :  **  The  elevation  and  purification  of  the  civil  service  of  the 
country  will  be  hailed  with  approval  by  the  whole  people  of  the 
United  States ;  "  and  on  the  third  day  of  the  next  March  a  law 
was  passed,  which  authorized  the  President,  with  the  aid  of  per- 
sons of  his  own  selection,  to  make  rules  for  that  object.  He 
selected  seven  gentlemen  eminently  qualified  for  the  duty ;  and 
Mr.  George  William  Curtis  was  their  chairman.^ 

Rules  were  accordingly  made,  and  laid  before  Congress  by  the 
President,  Dec.  19,  1871,  and  that  body,  in  two  separate  ses- 
sions, made  appropriations  for  carrying  them  into  effect.  We 
give  an  abstract  of  those  rules,  taken  from  the  admirable  address 
of  Mr.  Dorman  B.  Eaton,  of  New  York,  delivered  at  Detroit,  in 
May,  1875,  as  foUows:  — 

1.  Political  assessmeuts,  which  have  always  been  imposed  in  aid  of 
the  mercenary  interests  of  the  most  partisan  elements  in  our  politics,  and 
which  are  incompatible  with  integrity  and  .the  requisite  independence  on 
the  part  of  the  pubhc  officers,  were  forbidden ;  but  leaving  every  citizen 
alike  free  to  contribute  as  much  as  he  should  wish  to  promote  his  politi- 
cal opinions. 

2.  The  public  places  were  so  divided  as  to  bring  a  few  of  those  of  the 
higher  grade,  which  might  fairly  be  claimed  to  represent  the  policy  of 
those  in  power,  and  the  principles  of  the  dominant  party,  within  the  range 
of  that  unconditioned  appointing  power  of  the  President,  that  must,  it  is 
conceived,  be  so  fer  exercised  in  reference  to  such  policy  and  principles  as 
may  be  needful  to  secure  harmony  and  vigor  in  the  administration ;  but  in 

^  Address  of  Mr.  Dorman  B.  Eaton.  "Journal  of  Social  Science''  for  Maj, 
1876. 
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all  the  grades  below,  which  were  classified  and  grouped  in  aid  of  regular 
promotions,  the  places  were  required  to  be  filled  by  selections  from  among 
a  few,  ascertained  by  tests  of  character  and  qualifications  which,  in  their 
nature  and  application,  were  irrespective  of  political  opinions. 

3.  These  tests  were,  first,  the  best  attainable  of  good  reputation  and 
honesty ;  and  next,  a  fair  public  competitive  examination  of  the  several 
applicants,  as  to  their  attainments  and  capacity  in  those  particulars  which 
are  essential  to  the  proper  discharge  of  the  respective  positions  for  which 
they  might  compete.  These  competitive  examinations  extended  both  to 
those  seeking  admission  to  the  service  and  those  seeking  promotion. 

4.  Selections  to  fill  vacancies,  and  for  promotions,  were  to  be  made 
by  the  superior  officers  having  the  appointing  power,  from  among  a 
limited  number  of  those  standing  highest  on  the  lists,  as  the  result  of  com- 
petition. The  appointment  was  first  to  be  made  only  for  the  proba- 
tionary period  of  six  months,  final  appointment  being  contingent  upon 
good  behavior  and  capacity  demonstrated  within  that  period. 

5.  To  insure  the  necessary  vigor  and  authority  in  the  executive,  and 
to  avoid  any  suspicion  of  an  intention  to  create  a  permanent  term  of 
office,  the  existing  term  was  left  undisturbed ;  and  there  was  no  further 
restriction  placed  upon  the  authority  of  removal  than  the  pledge  in  the 
rules,  that  "  such  power  will  not  be  arbitrarily  exercised,  .  .  .  nor  will  any 
person  be  removed  for  the  mere  purpose  of  making  room  for  any  other 
person." 

6.  That  the  examinations  were  to  be  so  frequently  conducted  that  all 
desiring  to  compete  should  have  a  convenient  opportimity,  and  that  there 
should  always  be  a  considerable  number  of  those  of  approved  merit  and 
capacity  upon  the  lists,  from  whom  appointments  and  promotions  could  be 
promptly  made.  The  examinations  were  to  be  made  by  competent  boards 
of  examiners  in  the  several  departments,  subject  to  the  non-partisan  super- 
vision of  the  Civil  Service  Commission,  whose  duty  it  was  to  take  care 
that  the  questions  were  well  selected,  that  the  processes  were  fair,  and 
that  all  grievances  should  be  exposed  and  redressed.  Mere  employes 
were  not  subject  to  examination;  and  there  was  a  class  of  subordinate 
clerks,  such  as  counters,  and  mostly  females,  to  which  they  had  only  a 
restricted  application. 

7.  To  give  scope  for  honorable  ambition,  and  reward  to  unobtrusive 
merit,  as  well  as  to  cultivate  the  spirit  of  just  subordination,  original  ad- 
mission to  that  part  of  the  service  which  must  be  reached  by  competition 
was  always  to  be  to  the  lowest  grade ;  and  promotions  were  to  be  from 
grade  to  grade  in  the  same  department  and  group,  subject  to  such  reason- 
able right  of  transfer  as  the  good  of  the  service  might  require. 

8.  Records  were  to  be,  and  were,  kept  of  every  examination,  and  of 
the  basis  of  rank  assigned  in  the  competitions,  so  that  at  any  time,  how- 
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ever  distant,  it  will  be  possible  to  review  the  justice  of  the  marking  and 
grading  of  every  person  examined,  in  each  subject  to  which  the  examina- 
tion may  relate. 

9.  To  check  the  abuse  of  Federal  officers  interfering  so  much  in 
State  politics,  it  was  provided  that  no  such  officer  should  bold  any  State 
office  at  the  same  time  that  he  held  a  federal  office. 

10.  Just  above  those  grades  to  which  such  competition  was  applied 
(and  which  included  the  great  body  of  the  clerical  and  official  force  of  the 
government),  and  just  below  that  small  nimiber  of  higher  political  officers 
as  to  which  executive  discretion  was  not  conditioned,  there  was  a  number 
of  officers,  such  as  collectors,  surveyors,  certain  postmasters,  &c.,  not 
wholly  exempt  from  the  rules,  but  yet  to  which  competition  was  not  ex- 
tended. The  nomination  of  most  of  these  officers  was  subject  to  the  con- 
firmation of  the  Senate,  and  to  such  it  will  be  found  yery  difficult  to  apply 
strict  competition.  It  is  hardly  possible  for  the  President  to  secure  re- 
form as  to  such  appointments,  without  either  the  hearty  co-operation  of 
the  Senate,  or  the  aid  of  a  public  opinion  so  stem  and  coercive  that  it 
shall  help  to  arrest  the  evils  of  the  old  system,  by  which  such  appoint- 
ments are  substantially  allotted,  as  so  much  perquisites  or  patronage, 
among  the  liberal  senators. 

Mr.  Eaton  considers  that  the  extension  of  the  rules,  in  the 
first  instance,  to  the  last-named  class  of  officers,  was  rather  too 
bold  a  step  in  the  existing  state  of  public  opinion,  and  that  it 
was  not  wise  to  require  the  President  to  appoint  from  a  small 
list  certified  by  a  head  of  department,  who  himself  acted  upon 
the  certificates  of  a  board  of  examiners.  And  he  says,  that  it  was 
in  the  application  of  that  portion  of  the  rules  that  the  unfortu- 
nate difficulties  arose  which  led  to  the  resignation  of  Mr.  Curtis. 
Mr.  Eaton  himself  was  made  a  member  of  the  commission  in 
April,  1873 ;  and  it  afterwards  recommended  rules,  which  were 
promulgated  by  the  President,  to  the  following  effect:  — 

1.  A  rule  requiring  written  evidence  of  fitness  in  reference  to  every 
appointment  before  it  should  be  made,  and  the  preservation  of  such  evi- 
dence in  the  proper  department. 

2.  The  rule  already  cited,  as  to  the  tenure  of  office,  and  prohibiting 
removals  for  the  mere  purpose  of  making  room  for  others. 

3.  A  new  rule,  pronding  for  examinations  in  each  of  the  five  sep- 
arate districts  into  which  the  country  was  divided,  with  such  arrangements 
for  examination  at  several  convenient  places  in  each  district,  and  for 
allowing  appointments  to  be  made  from  the  competitive  lists  of  each,  that 
the  c^icers  could  be  fairly  apportioned  over  the  whole  country.      This 
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removed  the  formidable  objection,  that  the  rules  tended  to  centralizaUon, 
and  encouraged  office-seekers  at  Washington,  so  long  as  all  examinations 
must  be  held  there. 

4.  Appropriate  roles  for  taking  the  whole  light-house  service  of  the 
country  out  of  politics  and  favoritism,  and  for  testing  by  impartial  methods 
those  &ithful  qualities  and  special  capacities  so  essential  in  that  branch  of 
the  service,  upon  which  the  safety  of  life  and  property  so  greatly  depend. 

The  commission  then  obtained  reports  from  the  heads  of  all 
the  bureaus  and  offices  in  the  cities  of  Washington  and  New 
York,  where  alone  the  rules  had  been  applied;  and  in  April, 
1874,  made  a  full  statement  to  the  President  of  the  methods  and 
results  of  the  reform  so  far,  and  the  President  transmitted  it  to 
Congress,  with  a  declaration  of  his  approval  of  the  system  and 
its  practical  effects,  and  requesting  a  sufficient  appropriation  for 
the  continuance  of  the  work.  The  amount  needed  was  twenty- 
five  thousand  dollars  a  year :  a  comparatively  insignificant  sum, 
and  one  to  which  we  believe  no  serious  objection  was  ever  made ; 
but  neither  that  nor  any  other  sum  was  granted.  Mr.  Eaton,  to 
whose  work  we  have  been  so  much  indebted,  explains  very 
clearly  how  the  apathy  and  covert  hostility  of  Congress  allowed, 
or  rather  forced,  the  destruction  of  the  system ;  and  points  out 
with  luminous  vigor  the  political  causes  of  that  apathy  and  hos- 
tility, and  the  reasons,  also,  of  the  defeats  of  the  dominant  party, 
—  not  only  of  those  which  had  already  occurred,  but  of  those 
which  were  to  come. 

We  have,  indeed,  only  to  recommend  every  person  interested  in 
this  subject,  —  and  that  category,  we  are  sure,  will  include  every 
reader  of  this  Review^  —  to  study  his  admirable  address.  It  has 
superseded  much  that  would  natui*ally  have  found  place  here, 
and  so  well,  that  we  can  only  rejoice  at  it.^    The  plan  has  so  far 

1  We  give  here  an  extract  from  Mr.  Eaton's  essaj,  which  shows  not  only  the 
operation  of  the  rules,  but  their  transparent  necessity :  — 

**  The  Cabinet  itself,  at  a  special  meeting,  formally  adopted  the  following  lan- 
guage in  the  Report  (of  April  15, 1874,  p.  42),  as  fairly  stating  the  results  of  the 
rules;  viz., — 

" '  1.  They  have,  on  an  average,  where  examinations  apply,  given  persons  of 
superior  capacity  and  character  to  the  service  of  the  government,  and  have  tended 
to  exclude  unworthy  applicants. 

"  *  2.  Tliey  have  developed  more  energy  in  the  discliarge  of  duty,  and  more  am- 
bition to  acquire  information  connected  with  official  functions,  on  the  part  of  those 
in  the  service. 

'"3.    They  have  diminished  the  unreasonable  soUcitation  and  pressure  which 
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failed ;  but  the  strong  feeling  of  the  country  remains,  and  will 
grow  in  extent  and  vivacity,  till  the  reform  so  absolutely  vital  to 
the  very  being  of  the  nation  shall  have  been  accomplished. 
There  is  now  no  real  issue  between  the  two  great  parties  of  the 
country.  The  late  election  was,  as  prophesied  by  Mr.  Webster, 
not  a  contest  over  differences  of  policy  or  principle,  but  a  mere 
''scramble  for  office."  It  cannot,  we  think,  be  very  long  before 
this  question  of  the  reform  of .  the  civil  service  will  be  the  one 
absorbing  issue  with  reference  to  which  parties  will  have  to 
range  themselves. 

This  nation  thoroughly  believes  in  republican  government,  and 
such  government  is  impossible  with  our  present  system.  To  say 
that  the  people  will  not  see  this,  is  to  say,  that  in  a  hundred 
years  they  have  not  learned  any  thing  on  a  subject  that  has  oc- 
cupied their  best  intelligence  during  all  that  period,  and  that  their 
fathers  could  govern  them  in  advance  more  wisely  than  they  can 
now  govern  themselves.  That  can  hardly  be  true  of  so  young  a 
nation,  made  up  of  free,  active,  successful,  and  enterprising  men. 
Some  plan  wiU  be  devised  to  avert  obvious  and  imminent  ruin. 
The  dissemination  of  dishonesty  is  not  yet  so  wide-spread  as  to 
require  the  Greek  institution  of  dikasteries.  Twelve  men  in  a 
jury-box  are  still  considered  safe  to  a  reasonable  extent ;  as  much 
80,  perhaps,  as  ever :  in  saying  which,  we  refer  to  juries  generally 
in  the  country,  and  not  merely  to  those  of  New  England.  And 
though  our  newspapers,  in  the  line  of  their  duty,  disclose  too 
many  instances  of  public  and  private  criminality,  we  have  only 
to  think  for  a  moment  of  the  vast  amounts  of  property  depend- 

numeroiu  applicants  and  their  friends,  competing  for  appointments,  have  before 
brought  to  bear  upon  the  departments  in  the  direction  of  favoritism. 

"'4.  They  have,  especially  where  competition  applies,  relieved  tlie  heads  of 
departments,  and  of  bureaus,  to  a  large  extent  of  the  necessity  of  devoting,  to  per- 
sons soliciting  places  for  themselves  or  for  others,  time  which  was  needed  for  offi- 
cial duties. 

**  *  5.  They  have  made  ii  more  practicable  to  dismiss  from  the  service  those  who 
came  in  under  the  civil  service  examinations,  when  not  found  worthy,  than  it  was, 
or  is,  to  dismiss  the  like  unworthy  persons  who  had  been  introduced  into  the  ser- 
vice through  favor  or  dictation. 

"*6.  They  have  diminished  the  intrigue  and  pressure,  before  too  frequent,  for 
causing  the  removal  of  worthy  persons  for  the  mere  purpose  of  bringing  other,  per- 
haps inferior,  persons  into  the  service. 

" '  7.  And  for  these  reasons,  those  officers  think  that  it  is  expedient  to  continue 
the  refonn  upon  the  method  upon  which  it  has  proceeded,  making  from  time  to 
I  such  modifications  in  details  as  experience  may  show  to  be  most  usefdL'" 
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ing  always  upon  human  integrity ;  of  the  enormous  number  of 
men  who  are,  to  a  greater  or  less  extent,  the  fiduciary  deposita- 
ries of  that  property ;  of  the  mutual  confidence  that  makes  im-* 
mense  trade  possible  and  profitable ;  and  of  the  actual  serenity 
of  the  community  generally,  except  in  regard  to  the  very  evils 
we  have  been  contemplating,  — to  feel  that,  while  vice  abounds 
here  as  everywhere,  still  there  is  virtue  enough  —  it  may  not  be 
more  than  enough,  but  still  sufficient  —  to  prevent  us  from  death 
by  general  demoralization,  or  what  physicians  call  marasmus. 

The  fact  that  General  Jackson  was  triumphantly  elected  to  a 
second  term  of  office  was  and  is  discouraging.  His  military 
success  had  blinded  the  country.  But,  really,  his  defeat  at  New 
Orleans  would  have  been  nothing  to  the  calamity  of  his  political 
success.  Large  bodies  move  slow.  It  has  taken  forty  years  of 
misgovemment  to  awaken  the  people ;  but  they  are  now  awake, 
and  they  will  soon  show  it. 

One  of  the  great  practical  difficulties  in  the  way  of  improve- 
ment is  the  superstitious  veneration^  which  is  affected  by  those 
who  wish  to  revel  in  favoritism,  for  the  doctrine  of  the  Congress 
of  1789,  so  long  acquiesced  in,  and  even  admitted  to  be  settled 
by  many  who  regretted  its  adoption.  But  in  1866  the  law  was 
passed  which  prevents  military  and  naval  officers  from  removal 
in  time  of  peace  without  court-martial,  and  this  law  was  ap- 
proved by  President  Johnson ;  and  when,  afterwards,  in  1867,  the 
first  act  regulating  the  tenure  of  civil  office  was  passed  over  his 
veto  by  the  necessary  two-thirds  vote  of  each  branch  of  Con- 
gress, and  upon  his  impeachment  by  the  House  before  the  Sen- 
ate,, the  constitutionality  of  this  law  was  solemnly  affirmed  by 
the  latter,  by  a  vote  of  85  to  19,  certainly  something  had  been 
done  to  unsettle  that  doctrine.  And  more  was  done,  when,  in  a 
time  of  general  harmony  among  the  members  of  the  administra- 
tion, the  amendatory  act  of  1869  was  passed,  with  the  approval 
of  President  Grant.     And  this  act  has  remained  in  force  ever 


1  The  first  section  of  the  act  of  1867  was  as  follows :  "  That  every  person  holding 
any  civil  office  to  which  he  has  been  appointed  hj  and  with  the  advice  and  consent 
of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any  such  office, 
and  shall  become  duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold  such 
office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided :  Provided,  that  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster-Greneral,  and 
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Certainly  such  deliberate  action  pro  re  nata  may  well  be  held  to 
overcome  a  decision  made  by  legislators,  however  respectable,  who 
were  acting  upon  mere  theory  and  without  practical  experience. 
But  this  applies  chiefly  to  the  oflScers  appointed  by  the  President 
alone,  or  with  the  consent  of  the  Senate ;  and,  while  they  are 
sufficiently  numerous,  there  are  still  immense  numbers  appointed 
under  the  direction  of  the  heads  of  departments  and  otherwise, 
over  whom  the  absolute  power  of  a  law  of  Congress  is  admitted. 
In  regard  to  the  number  of  the  officers  who  were  affected  by 
President  Johnson's  claim  of  the  right  of  removal,  the  managers 
of  the  impeachment  showed  that  they  were  41,658,  and  that  the 
total  of  their  emoluments  was  $21,180,736.87  annually.^     And  it 

the  Attorney-General,  shall  hold  their  offices  respectively  for  and  during  the  term  of 
the  President  by  whom  they  may  have  been  appointed,  and  one  month  thereafter, 
subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate."  The  second 
section  provided,  that  when  any  officer  (except  judges)  should,  during  a  recess  of 
the  Senate,  be  shown,  by  evidence  satisfactory  tb  the  President,  to  have  been  guilty 
of  misconduct,  or  to  be  incapable,- he  might  in  his  discretion  suspend  him  from  of- 
fice, and  designate  a  person  to  fill  his  place  till  action  should  be  taken  by  the  Sen- 
ate ;  and  that,  within  twenty  days  after  the  meeting  of  that  body,  the  President 
should  report  to  it  his  reasons  for  the  removal,  and  the  name  of  the  person  so  desig- 
nated. K  the  Senate  concurred,  the  President  might  remove  the  officer,  and,  with 
its  advice  and  consent,  appoint  his  successor.  K  it  refused  to  concur,  the  officer 
resumed  his  office. 

The  act  of  1869  (now  in  force,  R.  S.  sect.  1767)  is,  in  its  first  section,  similar  to 
that  of  the  previous  act,  except  that  the  proviso  is  omitted. 

Its  second  section  (1768)  empowers  the  President  to  suspend  officers  during  a  recess, 
and  to  designate  persons  to  perform  their  duties  till  the  end  of  the  next  session,  if 
not  sooner  removed,  and  requires  the  President  to  nominate  persons,  within  the  first 
thirty  days  of  that  session,  to  all  vacant  and  suspended  offices  (he  is  not  required  to 
give  reasons  for  any  suspension) ;  and,  if  the  Senate  refuse  to  concur  in  any  appoint- 
ment in  the  place  of  a  suspended  officer,  then  the  President  shall  nominate  another, 
and  so  on. 

The  third  section  (1760)  authorizes  the  President  to  fill,  during  the  recess,  vacan- 
cies occasioned  by  death,  resignation,  or  expiration  of  official  term,  by  commissions 
to  expire  at  the  end  of  the  next  session.  If  they  are  not  filled  during  the  session, 
with  the  advice  and  consent  of  the  Senate,  then  the  offices  remain  in  abeyance  till 
so  filled,  and  their  duties  shall  be  performed  by  other  officers. 

It  would  seem  that,  under  sections  1767  and  1768,  a  suspended  officer  would  re- 
sume his  office,  if  it  were  not  duly  filled  at  the  next  session.  But  this  would  hardly 
be  a  great  privilege,  especially  if,  for  example,  he  should  be  removed  in  April,  1877, 
and  the  next  session  should  terminate  in  August,  1878.  The  usual  term  of  office, 
where  fixed,  is  four  years ;  perhaps  the  most  injudicious  and  unfortunate  within  the 
possibilities,  as  it  seems  to  invite  fresh  appointments  by  each  new  President. 

^  Mr.  Jenckes,  in  his  later  report,  hereinafter  cited,  gives  the  whole  number  of 
officers  of  the  civil  service  as  more  than  63,000,  and  their  annual  compensation  as 
aboat  $30,000,000.    There  are  more  than  60,000,  exclusive  of  those  requiring  con* 
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may  not  be  altogether  digressive  to  remark  here,  that  the  number 
of  assessors  of  internal  revenue,  with  salaries  of  $1,500  each  and 
fees,  was  226  ;  of  collectors  of  that  branch,  with  similar  pay,  215  ; 
and  of  deputy  collectors,  with  $1,500  annual  pay,  216,  while 
a  late  return  of  the  internal  revenue  shows  that  the  amount  col- 
lected in  one  year,  in  a  single  State,  was  upwards  of  $23,000,000. 
It  is  true  this  State,  Illinois,  paid  by  much  the  largest  amount 
collected  in  any  one ;  but  the  aggregate  in  all  the  States  largely 
exceeded  $100,000,000.  And  this  tax  was  particularly  unwise 
in  one  respect :  upon  distilled  Uquors  its  rate  was  seventy  cents 
a  gallon,  —  more,  for  instance,  in  the  case  of  whiskey,  than 
twice  its  cost  to  the  distiller,  —  so  that  the  temptations  to  fraud 
were  excessive,  such  as  no  judicious  lawgiver  would  think  of  for 
a  moment,  after  he  had  done  his  best  to  weaken  the  positions 
and  impair  the  quality  of  his  assessing  and  collecting  agents.  Is 
it  wonderful,  that,  under  such  circumstances,  the  country  should 
ring  with  the  cry  of  "  Whiskey  Ring ! "  In  what  country  on 
earth  would  men  in  general  be  safe  with  such  temptations,  and 
men  without  wealth,  and  no  assurance  of  even  the  means  of  sub- 
sistence, and  where  the  course  of  dishonesty  was  not  only  the 
easier,  but  even  the  safer.  The  exciseman's  duty  is  always  disa- 
greeable ;  his  enemies  are  numerous,  and  of  his  own  neighbor- 
hood ;  and,  if  he  becomes  particularly  unpopular,  the  member  of 
Congress  to  whom  he  owes  his  appointment  can  hardly  be  the 
safest  dependence.  He  also  lives  —  perhaps  actually,  always  po- 
litically —  upon  his  popularity.  Certainly  we  have  less  cause  to 
blush  at  the  comparative  amount  of  villany  that  has  been  ex- 
posed, than  at  the  superlative  unwisdom  of  those  to  whom  we 
have  to  intrust  our  legislation.  That  with  such  lawgivers  and 
such  neglect  of  the  smallest  precaution  we  have  got  along  so 
well,  and  so  long,  is  no  small  proof  of  the  inherent  goodness  and 
sense  of  the  body  of  the  people,  and  of  the  strength  of  our  in- 
stitutions of  government.  We  will  now  endeavor  to  extract 
from  the  voluminous  literature  of  this  subject  enough  to  show, 
as  comprehensively  as  may  be,  the  achievements  of  some  other 
countries  in  the  direction  of  sound  and  creditable  administration. 
Mr.  Jenckes,  from  a  committee  of  both  branches  of  Congress 

firmation  bj  the  Senate.  We  hare  not  spoken  at  all  of  the  exceptional  cases  of 
judges,  who  hold  office  daring  good  behavior.  Their  position  is  familiar  to  our 
readers. 
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having  charge  of  this  matter,  made  two  excellent  reports  to  the 
House,  with  copious  and  valuable  appendices,  containing  opin- 
ions and  information  regarding  it,  —  one,  Jan.  31, 1867,  the  other, 
May  25,  1868, — from  which  most  interesting  repertory  we  are 
constantly  tempted  to  make  excerpts  which  our  limits  forbid. 

It  is  not  surprising  that  the  first  Napoleon  should  have  been 
apparently  the  earliest  European  ruler  who  conceived  and  put 
into  operation  the  correct  system.  With  the  restoration  of  the 
Bourbons,  the  old  abuses  were  in  part  restored ;  but  since  the 
revolution  which  placed  Louis  Phillippe  on  the  throne,  it  is  re- 
markable, that,  through  all  the  mutations  of  that  wonderful 
people,  the  civil  service  has  been  permanent  and  undisturbed. 
The  best  account  we  have  seen  of  the  French  system  was  given 
by  Mr.  John  Bigelow,  in  1863,  before  he  was  our  Minister  near 
the  court  of  France,  in  a  report  to  the  Department  of  State, 
which  forms  one  of  the  appendices  to  which  we  have  referred.^ 

In  1817,2  the  King  of  Wiirtemberg  — "  one  of  the  wisest 
princes  Germany  ever  possessed — yielded  to  the  desire  of  his 
subjects,  and  established  a  faculty  of  administration  at  Tiibingen, 
the  only  university  in  the  kingdom,"  and  he  ordained,  — 

"  1.  That  hereafter,  in  awarding  such  offices  as  require  admin- 
istrative knowledge,  particular  regard  shall  be  had  to  persons  who 
have  pursued  studies  connected  with  government  in  the  univer- 
sity, and  who  shall  have  passed  the  examinations  of  the  Faculty ; 
and  these  persons  shall  be  regularly  preferred  to  those  who  have 
not  acquired  these  special  studies. 

"  2.  The  students  of  administrative  science  shall  pursue  such  a 
course  of  jurisprudence  as  may  be  most  essential  to  them ;  as, 
for  example,  the  philosophy  of  positive  law ;  constitutional  law  ; 
the  private  law  of  Wiirtemberg  ;  administrative  law ;  and  the 
encyclopaedia :  and  the  law-students  shall,  on  their  part,  pursue 
the  most  important  portion  of  the  administrative  course,  such  as 

1  We  copy  the  following  from  Mr.  Bigelow's  report :  — 

"  The  French  goYemment  collects  about  2,000,000,000  francs,  at  an  expense  of 
about  850,000,000  of  francs,  annnally.  Of  the  sum  thus  collected,  about  400,000,000 
francs  are  realized  from  direct  taxes,  and  the  rest  from  indirect  taxes ;  but  the  dou- 
anerie  organization  is  auxiliary  to  the  collection  of  the  whole  sum.  I  do  not  think 
so  large  an  amount  of  revenue  is  collected  by  any  government  in  the  world,  with  so 
small  a  loss  from  fraud,  as  in  France ;  and  I  attribute  the  fact,  in  a  large  degree,  to 
the  method  by  which  the  agents  of  the  customs  are  selected,  and  the  terms  upon 
which  tliey  hold  their  places." 

*  Beport  of  M.  Ed.  Laboulaye.    Mr.  Jenckes's  Rep.  1867,  App.  p.  22. 
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the  encyclopaedia  of  political  science,  and  the  practice  of  admin- 
istrative service." 

In  the  year  1837  two  new  chairs  were  added  to  the  Faculty 
of  the  University,  —  one  for  the  practice  of  administration,  or 
administrative  law  applied ;  the  other  for  political  history  and 
statistics.  Examinations  are  regularly  made  of  all  candidates 
for  the  public  service ;  those  who  succeed,  after  serving  one  year 
in  office,  are  again  examined,  to  ascertain  their  practical  skill, 
and,  if  found  up  to  the  mark,  are  confirmed  as  public  officers. 

Baden  has  pursued  a  similar  system,  and  Prussia,  also,  except 
that  Prussia  has  a  second  probation,  and  requires  subsequent 
examination  before  the  candidate  is  definitively  adjudged  capable 
of  entering  the  service  of  the  State. 

For  results,  M.  Laboulaye  writes  to  the  French  government  in 
1843 :  "  It  is  only  necessary  to  have  travelled  in  Baden,  WUr- 
temberg,  and  Prussia,  to  be  struck  with  the  perfect  arrangements 
of  the  administration.  In  no  country  has  more  been  accom- 
plished with  a  less  wealth  of  resources.  Wurtemberg,  especially, 
is  admirable  in  its  public  roads  and  cultivation  ;  and  yet  it  is  a 
country  without  wealth,  and  the  population  of  which  is  only 
equal  to  two  of  our  departments."  ^ 

As  we  have  before  stated,  the  French  government  had  early 
commenced  the  formation  of  an  admirable  civil  service ;  but,  in 
the  reign  of  Louis  Philippe,  new  progress  was  made,  and  now, 
and  for  a  long  time  past,  that  service  is  a  proud  monument  of 
political  genius.  For  example,  the  branch  of  it  composing  the 
revenue  service  in  1863  employed  27,983  men.  All  who  desire 
to  enter  that  service  (under  the  Minister  of  Finance)  must  be 
young,  healthy,  moral  Frenchmen,  and  capable  of  passing  exam- 
ination in  what  we  should  call  matters  of  common-school  educa- 
tion. After  they  are  taken  into  the  service,  they  are  assured  of 
employment  as  long  as  they  conduct  themselves  well ;  of  promo- 
tion, as  they  may  deserve,  on  the  occurrence  of  vacancies  ;  of  pen- 
sions when  disabled ;  and  of  constant  supervision  by  their  superiors : 
so  that  merit  is  sure  to  be  recognized,  and  neglect  to  be  punished. 
Careful  reports  are  made,  extending  through  all  the  grades  of 
the  service,  and  records  kept,  to  which  constant  recurrence  may 
be  had  to  ascertain  the  character  and  capacity  of  any  officer. 
At  the  end  of  each  year  the  Director-General — himself  trained 

1  Rep.  ISOT,  App.  p.  27. 
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in  the  service  —  sends  to  the  Minister  of  Finance  a  list  of  the 
vacancies  likely  to  occur  during  the  coming  year,  and  a  list  of 
the  candidates  suitable  to  fill  them.  When  a  vacancy  occurs, 
the  Director-General  selects  from  this  list  three  names,  and  from 
these  the  Minister  makes  the  appointment.  The  consequence  is, 
that  the  force  is  to  the  last  degree  efficient,  economical,  and  re- 
spectable, and  that  such  a  thing  as  fraud  or  corruption  is  almost 
unknown  among  its  members.  A  French  custom-house  officer 
cannot  be  successfully  approached  with  money,  or  a  bribe  of  any 
sort. 

Among  the  minor  consequences  of  this  system  was  the  recent 
payment  of  the  immense  Prussian  ransom  with  a  promptitude 
and  freedom  from  distress  which  astonished  the  world. 

We  have  selected,  it  is  true,  the  most  skilfully  devised  portion 
of  the  French  civil  service ;  several  other  departments  are  ex- 
ceedingly well  managed,  others  not  so  well,  while  in  all  there  is, 
of  course,  room  for  improvement,  as  in  every  thing  human.  The 
point  is,  that  a  system  has  been  built  up  in  certain  branches  of 
administration,  the  excellence  of  which  not  Only  secures  its  own 
continuance  or  improvement,  but  must  have  a  powerful  effect  in 
improving  all  its  cognate  branches. 

In  England;  the  first  step  in  the  direction  of  competitive  or 
thorough  examination  of  candidates  was  taken  under  the  au- 
spices of  Mr.  Macaulay  and  Lord  Ashburton,  and  two  other  com- 
missioners acting  under  the  authority  of  the  East  India  Company. 
**  In  substance,  it  declared  that  all  vacancies  in  the  Indian  civil 
service  should  be  filled  up  from  among  those  young  men,  of  what- 
ever rank  or  condition,  who  should  distinguish  themselves  most 
in  an  open  competitive  examination,  extending  over  a  class  of 
subjects,  the  knowledge  of  which  was  necessary  in  the  adminis- 
tration of  Indian  affairs.*'  ^ 

"  At  the  opening  of  the  session  of  Parliament  in  1854,  a  prom- 
ise was  made  in  the  Queen's  Speech  on  the  occasion,  that  the 
home  civil  service  of  Great  Britain  should  be  thoroughly  reor- 
ganized, and  placed  upon  substantially  the  same  basis  as  the  East 
India  service.  It  was  understood  that  Mr.  Gladstone,  then  a 
member  of  the  government  of  which  Lord  Aberdeen  was  the 
head,  was  to  submit  to  Parliament  a  plan  of  such  reorganization. 
Owing  to  a  change  of  ministry,  no  bill  was  presented  to  Parlia- 

1  Rep.  1867,  p.  3. 
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ment ;  but  the  subject  was  not  lost  sight  of  by  either  party  in 
Great  Britain. 

"  The  great  embarrassment  to  the  administration  from  the  defi- 
ciency of  the  civil  service  during  the  Crimean  war  had  convinced 
every  one  of  the  necessity  of  a  thorough  reform  in  their  system. 
The  result  was,  that  the  government  referred  the  subject  of  such 
reform  to  a  large  number  of  eminent  men."  .  .  .  Upon  the  opin- 
ions expressed  by  these  .  .  .  persons,  a  report  was  made  to  the 
House  of  Lords  by  Sir  Charles  Trevelyan  and  Sir  Stafford  North- 
cote,  fortified  by  the  opinion  of  Rev.  B.  Jowett,  of  Baliol  Col- 
lege, Oxford,  upon  the  practicability  "  of  subjecting  all  candidates 
for  oflSce  to  preliminary  examination,  recommending  the  adoption 
of  a  system  similar  to  that  already  in  force  in  the  administration 
of  the  East  India  Company's  affairs.  No  action  was  taken  upon  this 
report ;  but  the  government  took  the  initiative  steps  for  the  es- 
tablishment of  such  a  system,  by  an  order  in  council,  dated  May 
21, 1855.  The  effect  of  this  order  in  council  has  been  to  give  a 
definite  character  to  the  home  civil  service  of  Great  Britain. 
Admission  into  this  service  is  not  as  open  and  liberal  as  into  the 
East  India  or  colonial  service,^  but,  to  a  certain  extent,  it  is  the 
result  of  competition.*'  ^  Mr.  Macaulay,  in  support  of  the  plan  he 
recommended  for  the  India  service,  contended  that  a  pass  exam- 
ination, where  the  question  was  simply,  "  Shall  A.  go  to  India, 
or  not?"  was  wholly  untrustworthy,  and  that  an  examiner 
might  consider  the  question  of  trivial  importance,  and  be  strongly 
biassed  by  a  mother's  tears,  or  other  disturbing  influences,  and 
allow  the  candidate  improper  indulgence.  But  where  the  ques- 
tion was,  which  one  only,  out  of  four  or  five  young  men,  should 
go,  and  they  were  to  be  examined  with  reference  to  their  quali- 
fications, the  examination  would  be  likely  to  be  serious  and  fair ; 
and  the  young  man  who  should  show  hibaself  superior  to  his  fel- 
lows in  whatever  studies  might  have  been  required  of  them, 
would  naturally  be  superior,  not  only  in  intellectual  capacity, 
but  in  industry  and  the  qualities  which  that  indicates.  Of 
course,  among  candidates  whose  studies  had  been  very  different, 
arrangements  should  be  made  to  give  every  one  an  equal  chan-ce 
to  show  his  superiority  in  his  own  acquirements. 

With  reference  to  the  absurd  theory,  that  success  in  study  is 
generally  attended  by  physical  weakness,  the  accomplished  biog- 

1  Bep.  1867,  pp.  8,4.  «  Ui.  p.  8. 
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rapher  of  Macaulay  says:  "The  Royal  Engineers, — the  select 
of  the  select,  every  one  of  whom,  before  he  obtains  his  commis- 
sion, has  run  the  gauntlet  of  an  almost  endless  series  of  intel- 
lectual contests,  —  for  years  together,  could  turn  out  the  best 
foot-ball  eleven  in  the  kingdom,  and  within  the  last  twelvemonth 
gained  a  success  at  cricket  absolutely  unprecedented  in  the  annals 
of  the  game."  ^ 

We  cannot  conclude  our  compilation  better  than  by  giving  an 
extract  from  an  able  article  in  the  North  American  Review  :  ^  — 

"  No  one  can  be  appointed  to  a  public  office  in  Russia  without  furnish- 
ing certificate  of  college  education  ;  and  the  offices  are  assigned  according 
to  the  educational  qualifications.  Persons  without  such  qualification  are 
not  entitled  to  any  grade ;  but  they  may  fill  lower  offices,  as  those  of  copy- 
bts,  &c.  They  may  be  promoted,  however ;  and  there  are  not  a  few  in- 
stances of  copyists  rising  to  the  highest  offices.  Russia,  however,  is  far 
from  being  purged  of  the  abuses  of  favoritism  ;  and  the  public  offices  swarm 
with  mere  parasites.  But  the  principle  of  the  civil  service  is,  at  any  rate, 
established  upon  a  sound  theory,  and  the  effi:>rts  of  the  present  Russian 
government  are  strenuously  directed  to  the  enforcement  of  its  practice. 

"  In  Greece,  no  person  is  admitted  to  the  public  service,  unless  he  has 
graduated  at  a  university.  In  Italy,  Portugal,  Spain,  Belgium,  Holland, 
Switzerland,  as  in  the  German  States,  qualification  tests  prevail,  together 
with  the  system  of  promotion.  As  an  instance  of  this,  it  may  be  men- 
tioned that  three  of  the  foreign  ministers  residing  at  present  in  Washing- 
ton —  namely,  those  of  France,  Spain,  and  Portugal  —  had  all  held  the  post 
of  director  of  their  respective  foreign  departments  previous  to  their  nomina- 
tion as  Ministers  to  the  United  States,  and  served  in  all  the  subordinate 
capacities  of  the  foreign  bureau  before  they  attained  to  their  present  am- 
bassadorial position. 

'^Lord  Lyons,  formerly  English  Minister  at  Washington,  has  recently 
attained  to  the  most  exalted  position  in  his  profession,  by  being  appointed 
ambassador  to  the  Tuileries,  afler  having  served  from  his  earliest  life  in 
the  various  subordinate  offices  of  the  diplomatic  service. 

"  In  the  remote  East,  —  in  China  and  Japan,  —  the  persons  employed 
in  the  government  offices  are  the  most  learned  men  of  the  empires ;  and 
the  perpetuity  of   the  ancient  civilization  of  these  remarkable  countries 

1  Life  aivl  Letters  of  Lord  Macaulay,  vol.  ii.  p.  292  (Amer.  edit.). 

^  Bep.  1868,  p.  92.  We  must  not  omit,  in  this  connection,  to  refer  to  a  very  im- 
pretsive  article  on  our  subject  in  the  North  American  Review  for  January,  1871, 
from  the  pen  of  the  Hon.  Jacob  D.  Cox,  a  gentleman  known  and  honored  through- 
oat  the  country. 
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may  be  in  part  accounted  for  by  the  character  of  their  civil  service  organ- 
ization. 

*^  Even  in  the  mongrel  empire  of  the  Saltan  of  Turkey,  a  test  of  quali- 
fication is  insisted  upon.  To  be  sure,  a  pachaship  may  be  wasted  upon  a 
favorite  of  the  Sultana,  and  the  governorship  of  a  large  province  upon  a 
hanger-on  of  the  Porte,  or  a  partisan  of  the  Grand  Vizier ;  but  smaller 
offices  in  Turkey  and  Egypt  are  generally  bestowed  only  upon  qualified 
candidates,  accomplished  Greeks,  Armenians,  or  Levantines,  who  are  as 
remarkable  for  their  proficiency  in  languages  and  their  general  attainments 
as  the  Turkish  or  Egyptian  '  head '  of  a  department  is  generally  notori- 
ous for  his  ignorance.  In  fact,  there  is  hardly  a  civilized  country  without 
a  system  of  examination  and  promotion  in  the  dispensation  of  its  public 
offices.  Ours  is  the  only  country  in  the  world  where  it  does  not  exist  in 
the  civil  service." 

Our  country  is  undoubtedly  in  great  danger.  Its  civil  officers 
are  the  human  element  in  the  government.  If  they  are  weak, 
the  government  is  weak.  The  Constitution  has  been  under- 
mined. The  legislative  hast largely  usurped  the  province  of  the 
executive  department,  and  the  subordinate  members  of  the  latter 
have  allied  themselves  as  largely  with  members  of  the  former, 
and  corruption  is  rampant.  The  remedy  must  be  found  in  se- 
lecting able  and  just  men,*  publicly  known  to  be  devoted  to  the 
cause,  who  shall,  in  the  Senate  and  House  of  the  national  Con- 
gress, give  themselves,  first  of  all,  to  the  reformation  of  the  civil 
service.  As  we  have  said  before,  it  is  no  time  to  despair  ;  nor  is 
it  the  first  time  the  country  has  been  in  great  peril.  •  But  it 
is  time  for  Americans  to  arouse  themselves  and  work ;  and  we 
believe  they  will  do  it.  Our  ship  of  State  will  be  given  up  neither 
to  foreign  nor  to  domestic  enemies.  But  let  us  each,  with  Cato- 
nian  perseverance,  reiterate,  that  "  eternal  vigilance  is  the  price 
of  liberty." 

Charles  W.  Storey. 
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EFFECT    OF    THE    REBELLION    ON    SOUTHERN    LIFE 
INSURANCE   CONTRACTS.^ 

The  recent  decisions  of  the  Supreme  Court  of  the  United 
States,  as  to  the  effect  of  the  Rebellion  upon  contracts  of  life 
insurance  between  corporations  of  the  loyal  and  citizens  of  the 
insurgent  States,  involve  several  novel  and  interesting  questions. 
It  had  been  long  settled,  that  the  Rebellion  was  a  geographical 
public  war,  attended  by  all  the  consequences  to  individuals  and 
their  contracts  which  result  from  a  war  between  independent 
States.2 

In  1867,  the  general  rule  had  been  declared  by  Mr.  Justice 
Clifford,  who  delivered  the  unanimous  opinion  of  the  court,  in 
Hanger  v.  Abbott^^  that  '*  executory  cojj^tracts  with  an  alien  enemy, 
or  even  with  a  neutral,  if  they  cannot  be  performed  except  in  the 
way  of  commercial  intercourse  with  the  enemy,  are  dissolved  by 
the  declaration  of  war,  which  operates  for  that  purpose  with  a 
force  equivalent  to  an  act  of  Congress." 

This  statement  is  abundantly  supported  by  authority,  and  the 
rule  has  been  applied  in  a  variety  of  instances.  Thus,  a  partner- 
ship is  dissolved  by  war,  and  does  not  merely  remain  in  a  quiescent 
state  during  the  continuance  of  hostilities  ;  and  war  terminates  a 
charter-party  or  contract  of  affreightment  between  citizens  of  two 
countries  which  become  involved  in  hostilities  with  each  other.* 

In  Brandon  v.  Curling^^  Lord  Ellenborough  said :  A  marine- 
insurance  policy  made  in  time  of  peace  must  be  understood  with 
the  limitation,  "that  this  insurance  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hostilities  between  the 
respective  countries  of  the  assured  and  the  assiu'er;"  and,  in 
another  case,  the  same  judge  said,  "  That  no  contract  can  prop- 
erly be  carried  into  effect  which  was  originally  made  contrary  to 

*  New  York  Lift  Ira.  Co,  r.  Statham,  Manhattan  Life  Ins.  Co.  v.  Buck,  Sup.  Ct. 
U.  8.,  Oct.,  1876. 

<  i/rf.  Alexander's  Cotton,  2  Wall.  404;  Mauran  r.  Ins.  Co.,  6  WaU.  1 ;  Broum  r. 
Hiatts,  16  Wall.  177. 

>  6  WaU.  6S2.  «  Gristoold  v.  Waddington,  16  Johns.  48a 

•  4  East,  417. 
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the  provisions  of  law,  or  which,  being  made  consistently  with 
the  rules  of  law  at  the  time,  has  become  illegal  by  virtue  of  some 
subsequent  law,  are  propositions  which  admit  of  no  doubt."  Mr. 
Carpenter,  in  the  argument  of  the  cases  now  under  review,  ob- 
served :  "  When  it  is  determined  to  be  against  public  policy  to 
uphold  marine  insurance  after  the  commencement  of  hostilities, 
because  the  enemy  is  thereby  strengthened,  the  same  principle 
must  be  applied  to  every  policy  which  could  have  that  effect, 
whether  upon  property  or  upon  lives.  Are  not  the  lives  of  non- 
combatants  as  essential  to  the  prosecution  of  war  as  is  property  ?  " 

These  familiar  principles,  illustrations  of  which  might  be  multi- 
plied, seem  to  lead  to  the  conclusion,  that  the  effect  of  the  Rebel- 
lion was  to  put  an  immediate  and  complete  end  to  all  policies  in 
Northern  insurance  companies  upon  Southern  lives  as  soon  as 
war  between  the  two  sections  began,  irrespective  of  any  question 
as  to  failure  by  the  assured  to  pay  pretniums  maturing  during  its 
continuance.  Or,  at  least,  that  any  loss  upon  such  a  policy,  hap- 
pening during  the  war,  was,  by  implication,  excepted  from  the 
terms  of  the  policy,  on  the  ground  that  it  is  illegal  to  insure  the 
life  of  a  public  enemy  ;  as  it  has  frequently  been  held  that  every 
life-policy  is  subject  to  an  exception  implied  by  law  against  the 
risk  of  death  by  the  hands  of  justice,  by  the  voluntary  suicide  of 
a  sane  person,  and  by  the  direct  consequences  of  any  illegal  or 
immoral  act  of  a  character  dangerous  to  life.^ 

But  the  court  had  no  occasion  to  place  its  decision  upon  this 
broad  ground  ;  for,  in  the  cases  before  it,  premiums  had  matured 
during  the  Rebellion  which  the  assured  had  failed  to  pay,  and, 
by  the  express  stipulations  of  the  policies,  non-payment  of  any 
premium  at  the  day  when  payable  terminated  the  contract  of 
insurance. 

Upon  general  principles,  as  well  as  by  virtue  of  clauses  inserted 
in  all  life-insurance  policies,  punctual  payment  of  future  premi- 
ums is  indispensable  to  their  continuance.  Failure  to  make  such 
payment,  caused  by  inevitable  accident,  has  never  been  held  the 
subject  of  equitable  relief,  even  in  cases  of  the  utmost  extremity. 
When  the  assured,  about  two  hours  before  the  expiration  of  the 
time  limited  for  the  payment  of  his  annual  premium,  was  suddenly 
stricken  with  paralysis,  and  remained  in  a  dying  condition  until 
the  next  day,  when  he  died,  these  circumstances  were  held  by  the 

1  Hakh  V.  Mvtud  Life  Ins.  Co.  of  New  York,  S.  J.  C.  of  Maas.,  B).,  March,  1876. 
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Commission  of  Appeals  in  New  York^  to  constitute  no  excuse  for 
non-payment,  and  no  ground  for  holding  the  company  liable. 
*'  Although  the  assured,  when  about  to  pay  the  premium,"  said 
the  court,  "  was  rendered  incapable  by  the  act  of  God,  he  is  with- 
out the  rule  that  relieves  a  party  from  the  consequences  of  an 
omission  to  do  an  act  rendered  impossible  by  omnipotent  power." 
Many  cases  hold,  as  Mr.  Justice  Strong  did  in  those  under  review, 
that  "  the  payment  ad  diem  of  the  second  or  any  subsequent  pre- 
mium is  a  condition  precedent  to  the  continued  liability  of  the 
insurers."  But  the  employment  of  this  expression,  originating  in 
real-property  law,  in  the  construction  of  a  contract  of  insurance, 
seems  open  to  criticism.  As  Lord  EUenborough  said,  in  Want  v. 
Blunt^^  "  The  analogy  does  not  hold,  and  the  rules  applicable  to 
conditions  with  respect  to  land  do  not  apply.  This  is  a  contract 
of  assurance,  and  must  be  construed  according  to  the  meaning 
of  the  parties  expressed  in  the  policy."  The  contracts  in  the 
cases  we  are  reviewing  were  not  policies  from  year  to  year,  but 
policies  for  life,  the  premiums  of  which  were  payable  annually. 
Mr.  Justice  Bradley  said,  in  delivering  the  opinion  of  the  court, 
**  The  contract  is  not  an  assurance  for  a  single  year,  with  a  privi- 
lege of  renewal  from  year  to  year  by  paying  the  annual  premium ; 
but  it  is  an  entire  contract  of  assurance  for  life,  subject  to  discon- 
tinuance and  forfeiture  for  non-payment  of  any  of  the  stipulated 
premiums.  Such  is  the  form  of  the  contract,  and  such  is  its 
character." 

He  then  proceeds  to  explain,  that  the  equal  annual  premiums  for 
life  insurance  are  not  based  upon  the  mere  cost  of  insurance  from 
year  to  year,  which  constantly  varies,  increasing  with  advancing 
age ;  but  that  each  instalment  is  a  part  of  the  consideration  of  the 
entire  insurance  for  life.  "  There  is  no  proper  relation  between 
the  annual  premium  and  the  risk  of  assurance  for  the  year  in 
which  it  is  paid.  The  annual  premiums  are  an  annuity,  the  pres- 
ent value  of  which  is  calculated  to  correspond  with  the  present 
value  of  the  amount  assured,  a  reasonable  percentage  being  added 
to  the  premiums  to  cover  expenses  and  contingencies.  The  whole 
premiums  are  balanced  against  the  whole  insurance."  The  entire 
opinion  of  Mr.  Justice  Bradley  shows  a  familiarity  with  the  sub- 
ject of  life  insurance  to  be  expected  from  one  who  was  distin- 

'  HoweU  T.  Knickerbocker  Uft  Insurance  Company,  S.  J.  C.  of  Mass.,  May  1, 1S71. 
s  12  East,  187. 
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guished  before  his  appointment  to  the  bench  as  a  mathematician 
and  actuary,  —  a  familiarity  the  want  of  which  is  often  deplored 
when  equally  eminent  judges,  destitute  of  any  practical  acquaint- 
ance with  the  subject,  are  called  upon  to  decide  difficult  ques- 
tions in  the  law  of  life  insurance. 

Whatever  diflferent  modes  of  expression  were  adopted,  there  is 
no  indication  that  any  of  the  judges  denied  or  doubted,  that,  as 
a  general  rule,  the  failure  to  pay  life-insurance  premiums  as  they 
mature  puts  an  absolute  end  to  life-insurance  policies,  when  the 
terms  of  the  policies  stipulate  that  such  shall  be  the  effect  of  non- 
payment. 

Mr.  Justice  Clifford  said,  however,  "  Where  the  parties  to  an 
executory  money  contract  live  in  different  countries,  and  the 
governments  of  those  countries  become  involved  in  public  war 
with  each  other,  the  contract  between  such  parties  is  suspended 
during  the  existence  of  the  war,  and  revives  when  peace  ensues ; 
and  that  rule,  in  my  judgment,  is  as  applicable  to  the  contract  of 
life  insurance  as  to  any  other  executory  contract ; "  and  in  this 
Mr.  Justice  Hunt  concurred. 

This  statement  js  in  striking  contrast  to  the  former  language 
of  the  same  judge  quoted  at  the  beginning  of  this  article.  In 
giving  the  judgment  of  the  court  in  the  earlier  case,  he  declared, 
that  executory  contracts  between  persons  who  become  public 
enemies  to  each  other  by  the  fact  that  they  live  in  different  coun- 
tries, between  which  war  arises,  are  dissolved.  In  the  latter,  he 
asserted  that  executory  money  contracts  between  such  parties  are 
merely  suspended  during  the  war,  and  revive  when  peace  ensues. 
For  the  enlightenment  of  common  minds,  we  think  the  learned 
judge  ought  to  have  expanded  his  dissenting  opinion  beyond  the 
length  of  a  single  sentence,  and  have  shown  by  explanation  and 
illustration  what,  in  his  view,  are  the  executory  contracts  which 
are  dissolved,  and  what  the  executory  money  contracts  which  are 
merely  suspended,  in  such  cases,  by  the  declaration  of  war.  If 
he  meant  debts  by  the  phrase  *'  executory  money  contracts,"  it 
has  never  been  doubted  that  the  right  of  a  public  enemy  to  col- 
lect bis  debt  in  the  courts  of  the  government  at  war  with  the 
country  of  his  domicile  is  suspended  during  the  war,  and  revives 
with  the  restoration  of  peace.  Debts  may  be  collected  under 
such  circumstances  exactly  as  rights  to  property  situated  within 
the  hostile  territory  may  be  asserted  when  the  state  of  hostilities 
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ceases.  This  perfectly  well-settled  principle  had  been  applied  by 
the  court  in  Semmes  v.  Hartford  Insurance  Company ^^  in  the  case 
of  a  loss  by  fire  arising  shortly  before  the  Rebellion  commenced. 
And  the  court  then  held,  not  only  that  the  general  statutes  of 
limitation  were  suspended  during  the  Rebellion,  but  that  the 
occurrence  of  war  wholly  nullified  a  provision  of  the  policy  that 
no  action  should  be  maintained  upon  it  unless  commenced  within 
twelve  months  after  the  loss.  We  wonder  whether  the  learned 
judge  could  have  given  a  single  illustration  of  a  contract  to  which 
the  doctrine  of  suspension  during  war  and  revival  after  peace 
ought  to  be  applied  where  the  engagement  was  to  pay  money  for 
a  future  consideration,  the  performance  of  which  was  made  illegal 
by  war,  and  where  the  precise  time  of  performance  was  essential, 
either  by  the  nature  of  the  contract  or  the  express  agreement  of 
the  parties.  So  far  as  we  recall  the  authorities,  that  which  has 
been  held  to  be  suspended  and  revived  has  usually  been,  not  the 
contract  itself,  but  only  the  remedy  or  right  of  action  upon  it. 

We  cannot  conceive  of  any  distinction  in  principle  between  the 
case  of  a  contract  to  pay  a  sum  of  money  in  consideration  of  ser- 
vices to  be  performed  at  a  fixed  time,  and  another  contract  by 
which  the  same  payment  is  to  be  made  in  consideration  of  previ- 
ous pecuniary  instalments,  payable  at  fixed  periods,  and  not  after- 
wards. To  our  mind,  it  is  incomprehensible  that  any  one  should 
hold  that  a  contract  of  partnership  is  dissolved  by  war,  and  that 
a  contract  of  life  insurance  is  merely  suspended ;  so  that  when 
peace  returns  the  assured  has  the  option  to  pay  up  the  premiums 
in  arrear,  and  be  restored  thereby  to  the  same  position  as  if  they 
had  been  paid  punctually  according  to  the  terms  of  the  policy. 

Mr.  Justice  Bradley  calls  attention  to  the  ruinous  consequences 
that  would  necessarily  follow  from  applying  the  doctrines  of  Mr. 
Justice  Clifford  to  the  practical  business  of  life  insurance.  How- 
ever long  war  might  last,  the  insurance  company  would  be  de* 
prived  of  the  contributions  which  produce  the  fund  out  of  which 
losses  are  to  be  paid ;  and,  upon  the  restoration  of  peace,  every 
policy-holder  conscious  of  seriously  impaired  health  would  be 
sure  to  claim  to  be  reinstated,  while  every  sound  life  could  be 
insured  at  cheaper  rates  under  a  new  contract,  and  would  there- 
fore elect  to  abandon  the  old  one.  The  application  of  the  doc- 
trine of  suspension  and  revival  to  a  unilateral  contract,  like  that 

»  18  Wall.  168. 
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of  life  insurance,  would  lead  to  consequences  which  would  be 
absurd,  if  they  were  not  alarming. 

.  Mr.  Justice  Bradley  thus  deals  with  the  assumption  which  sup- 
poses "  the  contract  to  have  been  suspended  during  the  war,  and 
to  have  revived  with  all  its  force  when  the  war  ended.  Such  a 
suspension  and  revival  do  take  place  in  the  case  of  ordinary  debts ; 
but  have  they  ever  been  known  to  take  place  in  the  case  of  exec- 
utory contracts,  when  time  is  material  ?  If  a  Texas  merchant 
had  contracted  to  furnish  some  Northern  explorer  a  thousand 
cans  of  preserved  meat  by  a  certain  day,  so  as  to  be  ready  for  his 
departure  to  the  North  Pole,  and  was  prevented  from  furnishing 
it  by  the  civil  war,  would  the  contract  still  be  good  at  the  close 
of  the  war,  five  years  afterwards,  and  after  the  return  of  the 
expedition  ?  If  the  proprietor  of  a  Tennessee  quarry  had  agreed, 
in  1860,  to  furnish,  during  the  two  following  years,  ten  thousand 
cubic  feet  of  marble  for  the  construction  of  a  building  in  Cincin- 
nati, could  he  have  claimed  to  perform  the  contract  in  1865,  on 
the  ground  that  the  war  prevented  earlier  performance  ?  The 
truth  is,  that  the  doctrine  of  the  revival  of  contracts  suspended 
during  the  war  is  one  based  on  considerations  of  equity  and  jus- 
tice, and  cannot  be  invoked  to  revive  a  contract  which  it  would 
be  unjust  or  inequitable  to  revive." 

The  rule  enunciated  in  the  last  sentence  ought,  we  think,  to 
commend  itself  to  universal  acceptance. 

Before  passing  to  the  next  topic,  it  should  be  observed,  that,  in 
these  cases.  General  Garfield,  one  of  the  counsel,  insisted  that  it 
never  did  become  impossible  or  illegal  for  a  Southern  policy-holder 
to  pay  his  premiums  to  a  Northern  life-insurance  company,  except 
by  his  own  volition :  because  the  inhabitants  of  the  South  were 
citizens  of  the  United  States,  bound  by  a  paramount  allegiance 
to  the  Federal  government ;  and  they  nearly  all  had  an  actual 
opportunity,  if  they  chose  to  adhere  to  the  Union,  to  abandon 
the  territory  over  which  the  insurrection  prevailed,  and  to  come 
within  the  Union  lines.  There  is  some  plausibility  in  the  posi- 
tion, that  those  who  voluntarily  adhered  to  the  Rebellion  and 
remained  with  the  enemies  of  the  national  government  could  gain 
no  rights,  and  ought  to  be  relieved  from  no  forfeitures,  by  so 
doing.  But  the  answer  to  this  view  is,  that,  when  it  was  deter- 
mined that  the  Rebellion  was  a  geographical  public  war,  it  became 
wise,  just,  and  legal  to  carry  out  this  determination  to  its  full 
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extent,  and  to  treat  the  inhabitants  of  the  rebel  States,  in  regard 
to  their  property  and  contracts,  in  all  respects  as  aUen  enemies, 
subject  to  no  less  and  no  greater  disabilities. 

Seven  of  the  nine  judges  of  the  court  having  agreed,  though 
upon  different  grounds,  that  the  policies  had  been  terminated  by 
the  war,  another  question  arose,  which  Mr.  Justice  Bradley  put 
to  counsel  at  the  argument,  in  these  words :  ^^  What  is  the  reason, 
\f  there  is  any,  why  the  insured,  where  the  policy  has  been  ter- 
minated without  the  fault  of  either  party,  should  not  have  the 
equitable  value  of  the  policy  —  a  term  well  known  amongst  in- 
surers—  at  the  instant  of  the  breaking  out  of  the  war." 

The  Chief  Justice,  in  his  dissenting  opinion,  says,  that  he 
agrees  with  the  majority  of  the  court,  that  the  failure  to  pay  the 
annual  premiums  as  they  matured  put  an  end  to  the  policies,  not- 
withstanding the  default  was  occasioned  by  the  war ;  but  that  he 
does  not  think  that  a  default,  even  under  such  circumstances, 
raises  an  implied  promise  by  the  company  to  pay  the  assured 
what  his  policy  was  equitably  worth  at  the  time. 

Mr.  Justice  Strong,  also  dissenting,  says,  "The  majority  of 
the  court  hold  that  the  assured,  in  each  case,  is  entitled  to  re- 
cover the  surrender,  or  what  they  call  the  equitable,  value  of  the 
policy.  This  is  incomprehensible  to  me.  I  think  it  has  never 
before  been  decided,  that  the  surrender  value  of  the  policy  can 
be  recovered  by  an  assured,  unless  there  has  been  an  agreement 
between  the  parties  for  a  surrender ;  and  certainly  it  has  not  be- 
fore been  decided  that  a  supervening  state  of  war  makes  a  con- 
tract between  private  parties  or  raises  an  implication  of  one." 

The  learned  judges  who  thus  expressed  themselves  seem  to 
have  been  misled  by  using  the  phrase  "  implied  contract,"  and 
to  have  confined  their  minds  too  much  to  the  ideas  associated 
with  that  phrase.  Why  should  the  past  accumulations  of  a  life- 
insurance  policy,  which  are  in  the  nature  of  a  trust-fund  reserved 
to  meet  a  future  liability,  when  that  policy  is  terminated  by  war, 
be  regarded  any  differently  from  the  past  profits  of  a  partnership 
dissolved  by  the  same  event  ? 

Before  considering  the  rule  of  law  on  this  point,  as  especially 
applicable  to  contracts  of  life  insurance,  one  or  two  observations 
suggest  themselves  upon  the  general  principle  governing  such 
cases.  If  a  man  has  expressly  contracted  to  do  an  act  which  it 
proves  to  be  impossible  to  perform,  he  nevertheless  is  liable  in 
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damages  upon  his  contract.  But  the  non-performance  of  a  con- 
tract is  always  excused  where  performance  becomes  illegal  after 
the  contract  is  made.  In  that  event,  the  contract  is  repealed  or 
dissolved  by  the  act  of  the  law.  If,  under  such  circumstances, 
the  party  who  is  forbidden  by  law  to  perform,  and  exonerated 
from  the  consequences  of  not  performing,  his  contract,  has  re- 
ceived payment  in  advance,  is  it  not  a  plain  case  of  failure  of 
consideration,  and  of  a  duty  and  obligation,  thereupon  arising,  to 
restore  the  money  to  him  who  has  advanced  it  and  received  no 
equivalent  ?  ^  The  true  distinction  is  between  cases  where  the 
contract  remains  in  force,  and  its  performance  merely  has  become 
impossible,  —  in  which  liability  to  damages  remains,  —  and  cases 
where  the  contract  itself  is  terminated  without  the  fault  of  either 
party.  In  the  latter  instance,  there  will  be  no  future  liability  for 
non-performance ;  and,  if  a  consideration  has  been  received  in  ad- 
vance, it  is  money  which,  ex  cequo  et  bonoy  belongs  to  him  by  whom 
it  has  been  paid.  It  may  be  said,  that  the  parties  ought  to  have 
foreseen  and  provided  for  such  a  contingency.  But  this  objection 
would  apply  to  every  instance  where  money  is  demanded  on  the 
ground  of  failure  of  consideration.  In  all  such  cases,  recovery  is 
had,  not  under  the  contract,  but  upon  general  principles  of  justice 
and  equity.  For  this  reason,  assumpsit  for  money  had  and  re- 
ceived requires  no  privity  of  contract,  and  is  called  an  equitable 
action.  By  a  useful  legal  fiction,  the  law  conclusively  infers  a 
promise,  from  the  fact  that  one  man  has  another's  money,  which 
he  has  no  right  conscientiously  to  retain.  Logically,  this  form 
of  action  belongs  under  the  head  of  qriasi  contracts  rather  than  of 
implied  contracts,  though  the  latter  expression  is  almost  univer- 
sally employed  by  common-law  writers. 

An  express  stipulation,  that  the  party  who  receives  payment  in 
advance  shall  restore  it,  if  the  contract  is  dissolved,  because  the 
law  subsequently  renders  its  performance  illegal,  is  no  more  requi- 
site than  one  that  the  contract  shall  be  dissolved  by  such  an 
event.  The  law  supplies  both  rules,  —  that  which  dissolves  the 
contract,  and  that  which  requires  the  restoration  of  the  unearned 
consideration.  The  injustice  of  allowing  one  who  has  received 
money  without  consideration  to  retain  it,  is  too  obvious  to  need 
to  be  insisted  upon.  Nor  can  any  reason  be  assigned  why  the 
case  of  a  .contract  becoming  illegal,  and  being  dissolved  by  war, 

I  Jone$  y.  Judd,  4  ComBt  412 ;  Dermott  v.  Jones,  2  Wall.  1. 
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should  differ  from  any  other  case  of  a  subsequent  event  rendering 
the  performance  of  a  contract  illegal.  The  conclusion,  therefore, 
is,  that  money  received  without  consideration  (where  the  failure 
of  consideration  is  caused  by  the  dissolution  of  a  contract  in  con- 
sequence of  war)  becomes  a  debt,  the  right  to  recover  which  is 
suspended  during  the  war,  and  revives  with  peace. 

The  application  of  these  principles  to  life-insurance  policies  re- 
quires only  an  explanation  of  their  nature.  Every  annual  premium 
upon  an  insurance  for  a  whole  life  or  an  endowment  life  insurance 
is  made  up  of  a  sum  charged  to  cover  the  risk  of  death  within 
the  year,  of  a  sum  charged  for  the  expenses  of  the  company,  and 
of  a  further  sum  to  be  accumulated  upon  interest  to  meet  the 
payment  of  the  policy  when  it  matures,  if  an  endowment ;  or 
when  the  possibility  of  life  ceases,  by  the  assumptions  of  the 
tables  on  which  the  insurance  is  based.  Year  by  year,  as  the 
number  of  premiums  paid  increases,  there  is  a  larger  fund  accu- 
mulating in  the  hands  of  the  company,  devoted  to  the  ultimate 
payment  of  the  policy.  This  sum,  which  Mr.  Elizur  Wright 
calls  **  self-insurance,"  which  the  Massachusetts  non-forfeiture  law 
of  1861  terms  '•  the  net  value  "  of  the  policy,  which  is  also  called 
the  "  net  reserve,"  and  by  Mr.  Justice  Bradley  the  "  equitable 
value  '*  of  the  policy, — is  obviously  a  provision  for  the  future,  and 
has  not  been  earned  by  the  company,  if  the  insurances  terminated 
before  any  loss  occurs.  If  the  assured  voluntarily  retires  from  the 
company,  and  abandons  his  policy,  he  forfeits  this  reserve.  But, 
even  in  that  case,  the  law  of  Massachusetts  grants  him  a  partial 
equivalent  for  it  in  further  term  insurance.  All  respectable  com- 
panies will  allow  a  member  who  wishes  to  terminate  his  policy 
some  compensation  for  this  fund,  either  in  the  way  of  paid-up 
insurance  or  of  cash  surrender  value.  To  allow  the  member  who 
retires  voluntarily  to  withdraw  the  entire  reserve  belonging  to 
his  policy  would  be  unjust  to  the  continuing  members,  and  unsafe 
to  the  company ;  because  policies  on  impaired  lives  almost  never 
are  surrendered.  And  such  a  course  would  lead  to  a  selection  of 
risks  against  the  company  which  would  endanger  its  solvency  by 
destroying  the  law  of  average,  upon  which  all  insurance  is  based. 

To  guard  against  this  result,  a  surrender  charge  is  always  de- 
ducted from  the  net  value  of  the  policy  of  the  retiring  member, 
which  varies  in  different  companies  and  under  different  circum- 
stances.     The   Massachusetts  non-forfeiture  law   (Stat.   1861^ 

VOL.  XI.  16 
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c.  186)  deducts  from  the  net  value  of  a  policy  forfeited  for 
non-payment  of  premium  all  indebtedness  to  the  company,  and 
treats  four-fifths  of  the  remainder  as  a  net  single  premium  of 
temporary  insurance,  continuing  the  policy  in  force  for  so  long  a 
period  as  that  premium  suffices  to  insure  such  a  life.  In  case  of 
loss,  all  the  forborne  premiums  are  deducted  from  the  amount 
of  the  policy. 

Mr.  Elizur  Wright,  one  of  the  most  distinguished  American 
actuaries,  who  was  the  author  of  this  statute,  has,  for  several 
years,  been  dissatisfied  with  its  provisions,  and  has  contended, 
with  much  acuteness  and  ingenuity,  that  there  ought  to  be  in  all 
life-insurance  contracts  a  fixed  surrender  value,  either  expressly 
stipulated  for  or  required  by  law  to  be  paid,  which  every  policy- 
holder who  elects  to  abandon  his  insurance  may  at  any  time 
demand  and  receive.  But  it  is  not  perceived  that  any  of  the 
opinions  in  the  cases  under  consideration  in  the  least  intimate  that 
a  policy-holder  who  voluntarily  retires  from  a  life-insurance  com- 
pany has  any  legal  or  equitable  right  to  a  surrender  value,  except 
such  as  may  be  stipulated  for  by  the  express  terms  of  the  policy 
or  conferred  by  the  statute  law  under  which  the  contract  was 
made. 

The  court  determined  that  the  equitable  value  or  net  reserve 
upon  a  policy  of  life  insurance  terminated  by  the  act  of  the  law 
without  the  fault  or  volition  of  either  the  assured  or  the  under- 
writer, is  in  the  nature  of  unearned  premium,  —  money  received 
for  a  future  consideration  that  has  failed,  —  which  in  justice  be- 
longs to  the  policy-holder,  so  that  he  may  recover  it  back  at  law 
or  in  equity.  There  seems  to  have  been  no  occasion  to  resort 
to  equity  in  any  of  these  cases ;  and  if  the  objection  had  been 
seasonably  taken,  that  the  remedy  at  law  was  plain,  adequate, 
and  complete,  and  equally  convenient  and  efficacious  with  any 
obtainable  in  equity,  it  would  probably  have  prevailed. 

The  date  as  of  which  the  equitable  value  of  the  policy  should 
be  computed  was  suggested  by  Mr.  Justice  Bradley,  at  the  argu- 
ment, to  be  "  the  instant  of  the  breaking  out  of  the  war."  But, 
in  his  opinion,  he  says,  that  ^^  the  value  should  be  taken  as  of  the 
day  when  the  first  default  occurred  in  the  payment  of  the  pre- 
mium by  which  the  policy  became  forfeited." 

Perhaps  the  question,  which  of  these  dates  is  correct,  may 
deserve  further  consideration  by  the  court  hereafter. 
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If  the  later  date  be  the  right  one,  there  must  have  been  a 
period  during  which  a  valid  contract  of  insurance  subsisted  upon 
the  life  of  a  public  enemy ;  and  if  a  loss  had  occurred  during  that 
period,  it  would  have  become  a  debt,  the  remedy  to  recover 
which  was  merely  suspended  during  hostilities,  and  revived  upon 
the  restoration  of  peace.  To  such  a  doctrine  Lord  EUenborough's 
remarks  seem  applicable  :  ^^  It  differs  only  in  degree  whether  an 
enemy  be  indemnified  during  a  war  for  the  losses  he  sustains  in 
consequence  of  it,  or  whether  he  receive  compensation  for  the 
same  losses  after  the  termination  of  the  war ;  in  both  cases,  the 
loss  will,  at  one  time  or  another,  fall  on  the  country  of  which 
the  insurer  is  a  subject ;  and  the  enemy  will,  during  the  war, 
receive  either  meaTis  or  encouragement  from  his  losses  being,  in 
the  one  case,  compensated  as  they  shall  happen,  and,  in  the 
other,  from  his  prospect  of  indemnity  at  last."  ^ 

If,  however,  a  contract  to  insure  the  life  of  a  public  enemy  is 
unlawful,  and  such  a  policy  previously  made  is  dissolved  by  war, 
the  inception  of  the  war  obviously  must  be  the  date  as  of  which 
to  determine  the  equitable  value  of  the  policy.  Interest  upon 
the  equitable  value  is  to  be  allowed,  as  the  court  hold,  from  the 
close  of  the  war. 

The  method  of  ascertaining  the  equitable  value  was  probably 
referred  to  by  Mr.  Justice  Bradley  in  the  way  of  illustration 
merely,  and  it  seems  unlikely  that  the  court  intended  to  state 
the  rule  for  its  ascertainment  with  entire  precision  and  accuracy. 
Mr.  Elizur  Wright  has  called  attention  to  the  fact,  that  the  rule 
given  in  the  opinion  "  does  not  seem  to  eliminate  that  part  of  the 
premium  which  is  a  provision  for  the  expense  of  transacting  the 
business."  The  net  value  of  any  life  policy  is  the  remainder, 
after  deducting  from  the  premiums  paid  the  cost  of  insurance  up 
to  the  date  of  the  calculation,  and  also  the  margin  charged  for 
expenses,  usually  called  loading. 

If  the  method  suggested  in  the  opinion  be  adopted  to  ascertain 
the  net  value  of  a  policy,  the  comparison  ought  to  be  made  be- 
tween annuities  based  not  upon  gro9B  premiums  at  the  respective 
date§  of  the  commencement  and  termination  of  the  risk,  but  upon 
annuities  based  on  the  net  premiums  at  those  dates.  However, 
this  entire  topic  belongs  to  the  domain  of  mathematics  rather  than 
of  law ;  and  the  appropriate  time  for  its  consideration  will  be 

»  Gamha  v.  Mentrier,  4  East,  407. 
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after  the  several  suits  have  been  folly  tried  or  heard  upon  their 
respective  facts. 

The  general  conclusions  of  the  court  in  these  cases  seem  to  be 
just,  right,  and  wise,  and  a  felicitous  application  of  well-settled 
legal  principles  to  a  novel  state  of  facts.  The  court  has  done 
that,  the  ability  to  accomplish  which  is  one  of  the  chief  merits  of 
the  common  law,  which  is  founded,  Chief  Justice  Shaw  sajrs, 
^^  upon  a  comparatively  few,  broad,  general  principles  of  justice, 
fitness,  and  expediency,  the  correctness  of  which  is  generally 
acknowledged ;  which  original  principles  remain  fixed,  but  are 
comprehensive  enough  to  adapt  themselves  to  new  institutions, 
new  modes  of  commerce,  new  usages  and  practices,  as  the  progress 
of  society  and  the  advancement  of  civilization  may  require."  ^ 
Complaints  are  occasionally  made  that  the  Supreme  Court  of  the 
United  States  disregard  technical  rules  too  much ;  but  it  would 
be  lamentable  if  this  august  tribunal  were  to  administer  a  system 
of  national  jurisprudence  upon  principles  less  enlightened  and 
comprehensive. 

DwiGHT  Foster. 

1  Commonwealth  r.  TempU,  14  Gray,  69. 
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THE  "MOLLY  MAGDIRE"  TRIALS. 

Thb  coal-mines  of  Pennsylvania  are  probably  indispensable  to 
the  prosperity  of  the  country.  But,  without  malice  or  prejudice, 
it  may  be  safely  declared  that  the  elimination  of  a  large  propor- 
tion of  the  people  inhabiting  those  regions  might  be  borne  by  their 
fellow-countrymen  with  equanimity.  The  chief  business  of  the 
employers  of  labor  there  is  to  enter  into  nefarious  conspiracies  for 
the  purpose  of  fastening  an  extortionate  tax  for  their  own  benefit 
upon  the  industry  and  enterprise  of  the  country  at  large ;  the 
chief  business  of  the  employed  is  to  engage  in  ''  strikes,"  and  to 
commit  crime.  The  people  of  the  United  States,  who  are  mulcted 
and  victimized  by  each  class  in  turn,  have  little  reason  to  love 
either,  and  might  have  watched  the  internecine  strife  waged  of 
late  years  between  the  two  with  a  certain  grim  philosophy  and 
impartiality  of  feeling,  had  it  not  assumed  so  bloody  and  revolting 
an  aspect  upon  the  part  of  the  laborers.  But  the  utterly  brutal 
manner  in  which  these  wretches  have  sought  to  get  the  better  of 
the  tyrant  caste  has  created  a  sympathy  for  the  latter.  A  com- 
bination to  exact  unjust  prices,  pursuing  the  forms  of  law,  is  cer- 
tainly much  more  in  accordance  with  the  spirit  of  the  age  than  an 
association  having  for  its  chief  object  burning,  beating,  and  assas- 
sination. In  1875  these  anthracite  districts  had  become  one  vast 
AJsatia.  From  their  dark  and  mysterious  recesses  there  came 
forth  to  the  outside  world  an  appalling  series  of  tales  of  murder, 
of  arson,  and  of  every  description  of  violent  crime.  It  seemed 
that  no  respectable  man  could  be  safe  there,  for  it  was  from  the 
respectable  classes  that  the  victims  were  by  preference  selected ; 
nor  could  any  one  tell  from  day  to  day  whether  he  might  not  be 
marked  for  sure  and  sudden  destruction.  Only  the  members  of 
one  calling  could  feel  any  certainty  as  to  their  fate.  These  were 
the  superintendents  and  ''  bosses  "  in  the  collieries ;  who  could 
all  rest  assured  that  their  days  would  not  be  long  in  the  land. 
Everywhere  and  at  all  times  they  were  attacked,  beaten,  and 
shot  down,  by  day  and  by  night ;  month  after  month  and  year 
after  year,  on  the  public  highways  and  in  their  own  homes,  in 
solitary  places  and  in  the  neighborhood  of  crowds,  these  doomed 
men  continued  to  fall  in  frightful  succession  beneath  the  hands 
of  assassins. 
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The  condition  of  things  was  like  that  which  has  occurred  so 
often,  at  irregular  intervals,  in  the  melancholy  history  of  Ireland. 
The  shootings  and"  the  burnings  of  the  Whiteboys  and  of  the 
Ribbonmen  were  reproduced  with  terrible  energy  and  success 
upon  this  side  of  the  Atlantic ;  and  for  a  time  it  seemed  that  the 
disease  was  more  incurable  in  its  American,  than  it  had  been  in 
its  Irish,  development.  For  the  strong  repressive  force  of  an 
active  and  powerful  dominant  caste,  and  of  military  surveillance, 
were  wanting  in  Pennsylvania.  On  the  contrary,  as  will  be  seen, 
the  perpetrators  of  the  outrages  in  this  country  were  a  political 
power  as  well  as  a  social  terror,  and  seemed  not  unlikely  to  obtain 
control  of  all  that  machinery  and  organization  of  justice  which 
alone  could  be  relied  upon  to  control  them.  Otherwise,  the  par- 
allel was  complete.  Amid  the  numerous  class  to  which  the  crim- 
inals belonged,  they  were  sure  not  only  of  shelter  and  protection, 
but  of  honor  and  distinction,  in  proportion  to  the  heinousness  of 
their  villany.  A  system  of  signals  aided  their  escape  upon  the 
few  occasions  when  escape  was  thought  to  be  worth  while;  a 
host  of  ready  perjurers  stood  ready  to  prove  an  alibi  in  the  im- 
probable event  of  a  capture  and  trial ;  while  amid  multitudes  who 
were  cognizant  of  various  stages  and  circumstances  of  the  guilty 
act,  it  was  not  often  that  a  single  one  could  be  discovered  to  bear 
witness  for  the  government.  By  a  natural  progression  the  state 
of  affairs  grew  rapidly  worse,  until  the  whole  district  appeared  to 
be  upon  the  verge  of  a  riotous  outbreak,  which  would  readily 
have  become  the  chronic  and  normal  condition  of  the  neighbor- 
hood. 

The  sober  and  peace-loving  members  of  the  community  within 
and  around  the  tormented  region  gazed  with  ominous  forebodings 
at  the  spectacle  before  them,  and  scarcely  ventured  to  speculate 
when  or  how  the  end  would  be,  when  suddenly  they  were  glad- 
dened by  a  series  of  arrests,  and  by  the  rumor  that  for  many 
months  a  detective  had  been  secretly  and  successfully  circulating 
through  the  social  layer  wherein  the  mischief  dwelt.  Respectable 
men  began  to  breathe  more  freely ;  and  with  good  reason,  for 
their  rescuer  had  now  reached  the  last  stage  of  his  work.  It  was 
to  the  admirable  perseverance  and  enterprise  of  Hon.  Franklin  B. 
Gowen,  President  of  the  Philadelphia  and  Reading  Coal  and  Iron 
Company,  and  to  the  vigor,  courage,  and  skill  of  the  man  employed 
by  him,  that  this  distinguished  achievement  was  attributable.    The 
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debt  which  the  coal  counties  owe  to  these  men  cannot  be  over- 
estimated, nor  can  the  personal  qualities  of  untiring  resolution, 
daring,  and  Sagacity,  in  both  principal  and  agent,  be  too  highly 
praised.  Together  they  accomplished  one  of  the  greatest  works 
for  public  good  that  has  been  achieved  in  this  country  and  in  this 
generation. 

The  story,  as  it  was  developed  at  the  trial  of  the  case  of  the 
Commonwealth  v.  Kehoe  and  Others^  is  now  to  be  narrated.  Eleven 
defendants  were  named  in  the  indictment,  of  whom  two  escaped, 
and  nine  were  taken  and  brought  to  trial.  They  were  charged 
with  an  aggravated  assault  and  battery,  with  intent  to  kill,  com- 
mitted upon  William  M.  Thomas.  The  trial  was  had  in  the  Court 
of  Quarter  Sessions  for  Schuylkill  County,  Pennsylvania.  But 
since  the  interest  of  the  tale  does  not  centre  in  the  question  of 
the  guilt  or  innocence  of  these  especial  defendants,,  whose  crimi- 
nality indeed  no  one  ever  doubted  from  the  outset,  but  in  setting 
forth  a  sketch  of  the  whole  subject-matter,  there  will  be  occa- 
sionally included  extracts  from  the  trial  of  Thomas  Munley  for 
the  murder  of  Thomas  Sanger,  a  mining  "boss,"  which  trial  took 
place  in  the  same  county  a  few  months  earlier. 

Both  of  these  crimes  were  as  simple  as  they  were  barbarous ; 
for  there  was  no  skill,  ingenuity,  or  refinement  about  the  deeds 
bf  these  ignorant  miners.  William  M.  Thomas  was  standing  in 
a  stable  one  morning,  when  four  men  appeared  at  the  door  and 
fired  at  him  rapidly  with  pistols.  They  left  him  for  dead  ;  but 
he  was  only  severely  wounded,  and  recovered  to  bear  testimony 
against  some  of  them.  The  ease  of  Sanger  was  more  affecting. 
He  was  a  mining  **  boss,''  a  young  Englishman.  As  he  went  out 
to  his  work,  early  in  the  day,  five  men  confronted  him  and  began 
firing  at  him ;  he  turned  to  escape  to  the  shelter  of  the  house  close 
by,  but  was  intercepted  ;  he  stumbled  and  fell.  The  murderers 
came  up,  still  firing  into  him,  and  one  of  them  coolly  turned  him 
over  upon  his  back,  so  as  to  take  a  more  sure  aim  at  a  vital  spot. 
Startled  by  the  reports,  his  employer,  a  Mr.  Robert  Heaton,  ran 
out  towards  him  ;  but  the  bleeding  man  cried  out,  "  Never  mind 
me,  give  it  to  them,  Bob  1 "  His  wife  also  rushed  from  his  house 
and  stooped  over  him.  "  Kiss  me,  Sarah,  for  I  am  dying,''  said 
he ;  and  these  were,  indeed,  his  last  words.  Mr.  Heaton  gallantly 
obeyed  the  request  of  his  slaughtered  servant,  and  pursued  the 
retreating  murderers,  firing  at  them,  whilst  they  occasionally  faced 
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about.  He  thought  that  some  of  his  bullets  took  e£Pect,  though 
none  of  the  men  fell ;  but  if  this  was  doubtful,  he  was  at  least  able 
to  secure  vengeance  in  another  way,  for  he  came  upon  the  stand 
in  this  trial  to  identify  Munley  as  one  of  the  gang;  and  his 
evidence  was  all-important. 

It  was  in  the  summer  of  1873  that  application  was  made  to 
Major  Allan  Pinkerton,  the  head  of  the  National  Detective 
Agency  at  Chicago,  to  detail  a  fit  man  for  the  perilous  task  of 
tracking  the  criminals  in  the  disturbed  counties.  The  selection 
fell  upon  one  James  McParlan,  an  Irishman  by  birth,  about  thirty 
years  of  age,  who  had  come  to  this  country  in  the  spring  of  1867. 
He  appears  to  have  been  born  and  bred  in  the  middle,  or  what 
may  be  more  accurately  described  as  the  lower-middle,  class,  and 
had  led  a  somewhat  roving  life.  His  experience  as  a  detective 
had  not  been.long.  He  had  been  in  the  employ  of  one  Baubien  for 
nearly  two  years,  from  1866  to  1868,  and  had  served  Major  Pink- 
erton only  since  the  spring  of  1872.  It  is  said  that  he  was  sub- 
jected to  a  series  of  severe  and  somewhat  odd  tests  of  his  capacity 
before  he  was  actually  put  at  work  in  this  business ;  that,  with  a 
view  to  making  sure  of  his  accuracy  and  powers  of  observation, 
he  was  sent  to  the  coal  regions,  and  directed  to  report  daily  upon 
all  kinds  of  meaningless  matters,  —  the  number  of  men  passing 
over  a  certain  bridge  within  a  certain  time,  the  number  of  miners 
frequenting  a  certain  saloon  on  a  certain  day,  and  how  many 
drinks  they  took,  and  a  great  variety  of  similar  apparently  petty 
details.  He  acquitted  himself  with  remarkable  success  upon  this 
"  trial  trip,"  and  the  bargain  securing  his  services  was  accord- 
ingly struck.  He  was  to  receive  his  expenses,  and,  in  addition, 
the  fixed  salary  of  twelve  dollars  per  week,  so  long  as  he  should 
be  engaged  in  this  duty ;  he  was  to  be  entitled  to  no  increase  or 
reward  in  the  event  of  a  success  however  brilliant,  to  suffer  no 
deduction  in  case  of  a  total  failure ;  he  was  to  make  daily  reports 
in  writing  to  his  superior  oflBcer,  covering  every  matter,  however 
minute,  which  should  come  within  his  knowledge  during  the  day. 
The  advantage  of  this  rule  was  abundantly  proved  in  the  oppor- 
tunity which  it  subsequently  afforded  him  to  secure  his  memory 
against  the  pit-falls  of  cross-examination. 

It  was  well  known  that  the  crimes  which  it  was  designed  to 
ferret  out  were  conceived  and  executed  by  the  members  of  a 
numerous  and  powerful  association,  commonly  called  by  the  fiEtmil- 
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iar  and  dreaded  sobriquet  of  MoUj  Maguires.  The  name  and  the 
organization  were  nothing  new,  both  having  come  down  by  direct 
descent  from  the  Ribbonmen  of  Ireland.  When  those  breakers 
of  the  peace  started  out  upon  any  of  their  forays  against  the 
Saxon  landlord  or  his  agent,  they  were  accustomed  to  dress  them- 
selves as  women;  hence  the  Celtic  feminine  appellation.  The 
association  had  been  brought  to  this  country  by  immigrants,  and 
had  flemished  amid  the  race  which  brought  it.  The  foreign  con- 
nection was  still  cherished,  and  the  true  head  of  the  whole  fra- 
ternity was  the  Board  of  Erin  in  Ireland.  From  this  source 
emanated  the  secret  signs  and  passwords  of  the  brethren,  and 
"toasts,"  which  were  called  "goods,"  and  were  sent  over  from 
Ireland  and  distributed  to  the  members  every  three  months.  A 
national  delegate  and  a  president  lived  in  New  York,  beneath 
whom  there  were  distinct  branches  in  the  several  States.  In 
Pennsylvania,  the  body  had  even  acquired  a  charter,  under  the 
title  of  the  Ancient  Order  of  Hibernians.  This  instrument  de- 
clared the  purposes  for  which  the  order  was  established  to  be 
"  to  promote  friendship,  unity,  and  true  Christian  charity  among 
its  members ;  and,  generally,  to  do  all  and  singular  the  matters 
and  things  which  shall  be  lawful  to  the  well-being  and  good 
management  of  the  afEairs  of  said  association."  The  preamble 
to  the  constitution  and  by-laws,  adopting  the  same  language, 
declared  that  this  promotion  of  friendship,  &c.,  was  to  be  sought 
"  by  raising  or  supporting  a  stock  or  fund  of  money  for  maintain- 
ing the  aged,  sick,  blind,  and  infirm  members,  and  for  no  other 
purpose  whatsoever."  A  couple  of  stanzas  of  pious  doggerel 
followed :  — 

"These  laws,  though  humaD, 
Spring  from  love  divine; 
Love  laid  the  scheme, — 
Love  guides  the  whole  design. 

"Vile  is  the  man 

Who  will  evade  these  laws, 
Or  taste  the  sweets 
Without  sufficient  cause." 

It  was  further  recited,  that  "  the  Supreme  Being  has  implanted 
in  our  natures  tender  sympathies  and  most  humane  feeling  to- 
wards our  fellow-creatures  in  distress ;  and  all  the  happiness  that 
human  nature  is  capable  of  enjoying  must  flow  and  terminate  in 
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the  love  of  God  and  our  fellow-creatures."  The  articles  then 
proceeded  to  establish  an  elaborate  mechanism  of  officers^  and  to 
lay  down  and  enforce  by  fines  some  excellent  rules  of  conduct. 
For  coming  to  a  meeting  in  a  state  of  intoxication,  the  penalty 
was  one  dollar ;  and  in  the  possible  contingency  that  a  member 
should  "  swear  an  oath  "  in  the  Division-room,  he  mudt  be  "fined 
the  sum  of  fifty  cents  for  each  offence."  No  person  was  eligible 
to  membership  unless  he  should  be  Irish,  or  of  Irish  descent,  a 
Roman  Catholic  himself,  and  born  of  Roman  Catholic  parents, 
and  "of  good  moral  character." 

But,  in  justice  to  Catholicism,  with  which  these  criminals  have 
been  very  improperly  and  unjustly  associated  in  the  minds  of 
some  persons,  it  should  be  said  that  no  such  unholy  connection 
exists.  Mr.  Gowen's  statement  on  this  point  was  explicit  and 
forcible,  and,  though  made  in  argument,  may  be  inserted  here  by 
anticipation:  "I  desire  to  say  to  you,"  said  he,  that  these  men 
"  have  been  denounced  by  their  church  and  excommunicated  by 
their  prelates ;  and  that  I  have  the  direct  personal  authority  of 
Archbishop  Wood  himself  to  say  that  he  denounces  them  all,  and 
that  he  was  fully  cognizant  of  and  approved  of  the  means  I  took 
to  bring  them  to  justice.  And,  for  myself,  I  can  say  that  for 
many  months  before  any  other  man  in  this  world,  except  those 
connected  with  the  detective  agency,  knew  what  was  being  done. 
Archbishop  Wood  was  the  only  confidant  I  had,  and  fully  knew 
of  the  mission  of  McParlan  in  this  whole  matter.  So  much,  then, 
for  the  assumptioa  of  Mr.  L' Velle,  that  these  men  claim  sympathy 
on  account  of  their  being  Catholics." 

The  Association  mustered  strong  at  the  polls,  and  played  an 
audacious  part  in  the  distribution  of  public  offices.  Many  a  posi- 
tion of  trust  was  filled  by  a  Molly  Maguire,  elected  by  the  suf- 
frages of  his  abominable  associates.  Members  of  the  order  were 
county  commissioners,  high  constables,  chiefo  of  police.  In  this 
very  county  of  Schuylkill  one  of  them,  occupying  the  position 
of  county  commissioner,  was  building  an  addition  to  the  jail ; 
another  had  been  candidate  for  a  judgeship  of  the  same  court 
before  which  Munley  was  tried,  and  narrowly  failed  of  election. 
Verily  the  jeopardy  was  extreme  :  with  Molly  Maguires  to  com- 
mit murders,  with  other  Molly  Maguires  set  to  catch  them,  others 
to  hold  them  in  confinement,  others  to  draw  the  juries  to  try  them, 
others  to  act  as  witnesses  to  prove  an  alibi^  and  still  others  to  pre- 
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side  at  the  trial,  —  a  condition  of  things  was  nearly  consummated 
which  would  render  it  very  reckless  for  any  person,  not  belong- 
ing to  the  criminal  Association,  to  live  in  that  part  of  the  country. 
Moreover,  so  soon  as  it  became  a  political  power,  the  order  at 
once  also  became  respected  and  courted  by  politicians ;  so  that 
ere  long  the  Mollies  came  to  exercise  a  considerable  influence  in 
the  State.  No  wise  governor  could  be  expected  to  make  these 
well-organized  wretches  his  enemies ;  and  so  it  came  to  pass  that 
in  the  rare  and  unusual  event  of  a  Molly  actually  being  pursued 
successfully  through  all  the  protections  which  the  Association  threw 
around  him,  and  being  convicted  and  sentenced,  he  still  had  a 
last,  and  by  no  means  a  forlorn,  hope  in  the  gubernatorial  power 
of  pardon.  Shameful  and  incredible  as  it  may  seem,  it  is  never- 
theless unquestionable,  that  again  and  again  had  this  power  been 
exerted  to  release  men  whose  only  claim  to  the  favor  was  the 
fact  that  they  were  prominent  in  an  organized  association  of 
criminals. 

McParlan,  having  come  into  the  disturbed  region  under  the 
assumed  name  of  James  McKenna,  travelled  up  and  down  there 
for  a  short  timd,  making  himself  acquainted  with  the  topography 
and  people,  and  especially  with  the  members  of  this  charitable 
body.  In  due  time,  having  gathered  a  sufl&cient  knowledge,  he 
caused  himself  to  be  proposed  for  memberahip ;  and,  in  the  face  of 
the  pure  and  virtuous  articles  of  the  constitution,  he  ventured  to 
suggest  the  singular  credentials,  that  he  had  lately  killed  a  man 
in  Buffalo,  for  which  laudable  achievement  he  was  now  a  fugitive 
from  the  hangman ;  homicide,  however,  was  only  incidental  with 
him,  he  confessed,  for  his  favorite  occupation  was  to  "  shove  the 
queer."  As  an  occasional  murderer  and  a  professional  counter- 
feiter he  not  only  secured  a  warm  and  ready  welcome  to  this  lov- 
ing fraternity,  but  was  deemed  worthy  of  more  especial  trust  and 
honor.  Official  distinction  was  conferred  upon  him,  in  the  shape 
of  the  secretaryship  of  a  Division ;  and,  when  he  had  happily 
attained  this  position,  he  found  himself  admitted  to  the  inmost 
councils  of  the  local  organization,  and  able  to  learn  all  their 
secrets  and  designs. 

In  the  latter  part  of  May  McParlan  met  John  Kehoe,  who  com- 
bined with  the  private  office  of  county  delegate  of  the  Mollies 
the  public  function  of  high  constable  of  a  great  borough.  With 
this  prominent  personage  McParlan  had  some  talk,  in  the  course 
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of  which  Kehoe  remarked  that  things  were  in  a  bad  way  at 
Mahanoy  City ;  that  the  Modocs  were  raising  the  mischief  there ; 
that  he  had  a  mind  to  call  the  Molly  Maguires  together,  take 
them  down  to  Mahanoy  and  have  them  challenge  the  Modocs  to 
come  out  to  fight.  If  the  Modocs  would  not  come,  then  the  Mol- 
lies might  shoot  them  down  at  sight  in  the  streets  in  the  daytime. 
But  reflection  showing  that  there  were  objections  to  this  plan, 
Kehoe  finally  abandoned  it,  and  determined  to  call  a  meeting  for 
consultation.  This  was  convened  on  June  1 ;  several  of  Kehoe's 
co-defendants,  with  McParlan,  all  save  one  being  office-holders  in 
the  Association,  were  present.  There  was  not  much  formality 
observed ;  but  an  executive  capacity  was  manifested,  which  might 
set  an  example  to  more  respectable  gatherings.  Kehoe  simply 
stated  that  the  Modocs  had  tried  to  shoot  Dan  Dougherty,  and 
commit  other  outrages.  Dougherty,  a  Molly,  who  had  lately 
been  arrested  on  a  charge  of  shooting  George  Major,  was  sent 
for.  He  readily  appeared,  showed  some  bullet-holes  in  his  coat, 
said  he  believed  that  Jesse  Major  had  shot  at  him,  and  "allowed," 
that,  if  the  Majors  and  "  Bully  Bill "  were  put  out  of  the  way,  he 
would  have  peace.  He  then  withdrew ;  and  the  conclave  pro- 
ceeded to  arrange  for  putting  the  Majors  and  Bully  Bill  out  of 
the  way,  with  the  charitable  and  fraternal  purpose  of  securing 
peace  for  Dan  Dougherty.  Two  of  those  present,  Donahue  and 
Donnelly,  agreed  to  attend  to  the  Majors.  Kehoe  then  stated 
that  it  devolved  on  McParlan,  O'Brien,  and  Roarity  to  take 
charge  of  William  M.  Thomas,  alias  Bully  Bill.  Kehoe,  who 
seems  to  have  been  a  very  dashing  fellow,  advised  walking 
openly  up  to  the  victim  upon  the  street  in  the  broad  daylight, 
and  there  and  then  shooting  him  down.  But  those  who  had  to 
perpetrate  the  deed  inclining  to  be  somewhat  more  chary  of  ex- 
posure, it  was  determined  to  bring  up  some  men  from  another 
neighborhood,  not  so  well  known  in  Mahanoy  City,  to  do  the 
deed.  This  was  finally  agreed  to,  as  being  in  accordance  with 
the  customary  tactics  of  the  Association,  which  was  wont  to  have 
its  crimes  committed  by  men  unknown  in  the  immediate  vicinity, 
and  consequentiy  less  liable  to  be  recognized. 

A  meeting  of  the  Shenandoah  branch  was  therefore  promptly 
gathered  in  order  to  select  the  murderers  for  Bully  Bill.  Mc- 
Parlan, as  secretary,  issued  the  summons.  In  the  arrangements 
which  ensued  he  found  that  he  was  expected  to  assume  the  lead- 


Digitized  by  VjOOQIC 


THE  "MOLLY  MAGUIBB"  TRIALS.  241 

ing  part  in  the  commission  of  the  deed.  Three  other  men  — 
Gibbons,  Doyle,  and  Hurley  —  were  detailed  to  go  with  him, 
and  they  were  to  set  out  forthwith.  McParlan,  however,  had 
no  idea  of  permitting  the  crime  to  be  actually  accomplished 
on  this  occasion,  and  when  the  four  came  to  Mahanoy,  he 
suggested  that  it  would  be  unsafe  to  carry  out  the  plan  just  at 
that  time,  because  of  the  untoward  presence  of  several  soldiers 
who  were  patrolling  the  streets  and  keeping  most  vexatious  good 
order.  The  conspirators,  egotistically  asserting  that  the  life  of 
any  one  of  them  was  '^  worth  a  hundred  such  as  Thomas's,'' 
listened  to  this  warning,  and  returned  home.  But  the  attempt 
was  only  postponed,  not  abandoned  ;  and  a  few  days  later,  about 
June  10  to  12,  the  murderers  were  again  in  motion,  McParlan, 
however,  making  some  excuse  for  not  going  along  with  them. 
The  other  three,  arriving  at  Mahanoy  without  him,  found  quar- 
ters there,  and  patiently  awaited  their  opportunity,  the  detective 
all  the  while  keeping  constantly  informed  as  to  their  movements. 

It  was  not  until  June  28  that  circumstances  favored  the  mur- 
derers. McParlan  at  the  time  was  ill  at  Shenandoah ;  and, 
though  well  aware  that  the  crime  was  about  to  be  consummated, 
he  declared  that  it  was  impossible  for  him  to  report  the  fact  to 
the  members  of  the  police  and  detective  force  with  whom  he 
was  accustomed  to  be  in  frequent,  generally  in  daily,  communi- 
cation. The  only  reasons  given  for  his  abstention  from  any  effort 
to  save  Thomas  were  his  illness,  and  the  danger  or  even  impos- 
sibility of  trying  to  communicate  with  his  confederates,  by  reason 
of  the  keen  lookout  maintained  by  the  Mollies  at  this  juncture. 
He  was  bitterly  assailed  for  this  reticence  by  the  counsel  for  the  de- 
fendants, who  represented  him  to  the  jury  as  having  deliberately 
given  over  the  victim  to  the  slaughter.  But  the  sufficiency  of 
his  excuse  must  be  believed,  since  the  forewarning  which  he  was 
to  furnish  to  his  superiors  of  any  scheme  for  the  commission  of 
an  act  of  violence  was  an  essential  part  of  the  plan  which  had 
been  contrived  for  the  detection  of  the  crime  and  the  capture  of 
the  criminals. 

He  had  stipulated  at  the  outset  that  he  should  not  be  called  as 
a  witness  in  any  trial  which  might  result  from  his  discoveries, 
that  his  agency  should  not  be  in  any  way  brought  to  light,  nor 
his  true  character  ever  be  disclosed;  otherwise,  his  life  could 
never  again  be  safe,  and  his  future  usefulness  as  a  detective  would 
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be  seriously  impaired.  The  preservation  of  his  incognito  was  of 
the  first  importance  to  him.  Since,  therefore,  no  use  could  be 
made  of  his  testimony,  it  was  necessary  to  procure  testimony 
from  some  other  quarter,  or  the  mere  accurate  foreknowledge  of 
the  designs  for  committing  any  number  of  successive  specific 
crimes  would  be  of  no  avail  for  breaking  up  the  guilty  combina- 
tion. It  had  accordingly  been  planned  that  McParlan  should 
give  such  information  as  would  lead  to  the  capture  of  the  con- 
spirators in  the  very  commission  and  act  of  crime,  and  if  it  should 
so  chance  that  he  should  be  with  them,  he  also  was  to  be  cap- 
tured. As  an  especially  dangerous  character,  he  was  to  be  taken 
charge  of  by  the  leader  of  the  capturing  force,  and  was  then  to 
be  coUusively  permitted  to  make  his  escape.  So  punctiliously 
was  this  agreement  with  him  carried  out,  and  so  cautiously  was 
his  secret  guarded,  that  it  was  only  known  to  certain  chosen 
members  even  of  the  detective  force.  The  subalterns  thought 
him  to  be  a  genuine  Molly,  and  of  a  dangerous  stamp,  and  often 
so  reported  him  at  headquarters.  Many  a  time,  as  he  testified, 
when  some  viUany  had  been  concocting,  had  he  given  informa- 
tion, and  many  a  night  had  Captain  Linden  and  his  assistants 
^^  lain  out "  on  the  watch.  But  circumstances  had  as  often  dis- 
appointed them,  and  no  capture  had  yet  been  made.  His  mis- 
sion was  far  from  being  safe  or  agreeable  ;  he  was  living  with 
the  lowest  and  poorest  classes,  as  one  of  themselves ;  a  breath  of 
suspicion  would  insure  his  destruction ;  he  had  been  long  at 
work,  and  his  employers  might  soon  grow  discontented.  Cer- 
tainly there  is  no  reason  to  suppose  that  he  was  not  acting  in 
perfect  good  faith,  and  that  he  would  not  have  been  heartily 
glad  to  have  had  the  long-awaited  success  achieved,  without  fur- 
ther risk,  delay,  and  anxiety.  When,  therefore,  he  says  that  to 
give  notice  was  impossible,  he  must  be  believed. 

But  whether  with  or  without  the  detective's  fault,  certain  it  is 
that  no  friendly  band  was  on  the  watch  to  preserve  the  life  of 
Bully  Bill,  when,  on  the  morning  .of  the  twenty-eighth  day  of 
June,  the  four  assassins  came  prowling  around  his  quarters,  in- 
tent upon  his  destruction.  It  was  about  half-past  six  o^clock, 
and  Thomas  was  standing  in  a  stable,  talking  to  the  "  stable- 
boss,"  very  near  to  the  door,  and  having  his  back  to  it,  when  the 
men  appeared  at  the  door,  and  began  pouring  in  upon  him  a 
rapid  fire  from  their  pistols.     The  first  shot  struck  him  in  the 
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neck,  and  as  he  turned  and  jumped  towards  his  assailants,  he 
came  to  such  close  quarters  that  he  actually  seized  the  muzzle  of 
one  of  the  revolvers  which  was  pointed  at  him.  He  was  hit  four 
times ;  a  horse  was  killed,  and  another  horse  wounded.  Tliomas 
fell  with  one  of  the  brutes,  and  sheltered  himself  behind  the  body. 
The  assailants,  knowing  that  their  victim  was  hit,  and  seeinc^  him 
go  down,  covered  with  blood,  were  confident  that  he  was  killed, 
and  withdrew,  highly  gratified  with  the  successful  issue  of  their 
venture.  It  was  by  a  very  narrow  difference  that  the  actual 
result  fell  short  of  that  which  they  had  anticipated.  One  of  the 
bullets  passed  within  less  than  a  quarter  of  an  inch  of  Thomas's 
jugular  vein.  But  the  slender  space  was  sufficient  to  save  the 
man's  life,  and  he  appeared  at  the  trial  to  identify  one  of  the 
assailants. 

The  assassins,  hurrying  homeward,  came  "  wet  with  sweat " 
into  Shenandoah,  where  they  met  McParlan,  and  told  him  how 
they  had  shot  Bully  Bill.  One  of  them  —  a  marked  man,  and 
in  fear  by  reason  of  other  charges  —  thought  it  best  to  abscond.^ 
In  virtue  of  this,  by  no  means  his  first  good  service  to  the  Soci- 
ety, he  not  unreasonably  considered  himself  to  have  established 
a  claim  for  money  upon  his  fellow-members.  But  it  must  be  ac- 
knowledged that  the  recognition  of  his  deserts  was  somewhat 
niggardly  on  the  part  of  an  Association  which  was  wont  to  pay 
pecuniary  rewards  for  a  good  "  clean  job  "  of  killing.  Kehoe 
would  only  give  him  a  dollar  and  fifty  cents,  which  seemed  "  very 
mean  ; "  he  got  two  dollars,  however,  from  another  man,  bor- 
rowed a  horse  and  wagon  to  go  to  the  railway  station,  and  there 
took  the  cars  for  Wilkesbarre.  Three  dollars  and  a  half  and  the 
loan  of  a  vehicle  certainly  does  seem  a  cheap  price  for  a  murder, 
and  almost  awakens  sympathy  for  the  man  so  ill  paid.  But  the 
truth  was,  that  the  affair  had  proved  a  fiasco  for  all  concerned ; 
Thomas  alone  having  any  reason  to  congratulate  himself  upon  the 
result.  Kehoe  was  much  disgusted  that  an  intended  mui*der  had 
degenerated  into  nothing  worse  than  a  serious  and  not  fatal 
wounding.  McParlan  and  his  principals  seemed  to  have  lost  the 
chance  to  catch  their  game  in  such  a  way  as  to  have  testimony 
against  them ;  and,  in  the  end,  the  perpetrators  had  to  suffer, 
without  having  enjoyed  the  satisfaction  of  success.  Apparently 
McParlan's  task  was  as  far  as  ever  from  being  accomplished. 
Yet  the  knowledge  which  he  had  been  able  to  convey  was  not 
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altogether  useless,  since  it  led  to  some  arrests,  though  not  quite 
in  the  shape  desired.  The  purpose  was  to  detect  the  criminals, 
one  or  more,  under  such  circumstances  that  the  whole  character 
and  working  of  the  Association  could  be  shown  up,  its  secrets  be- 
trayed, and  a  definite  stigma  set  upon  it.  The  capture  and  even 
the  conviction  of  individuals  at  whose  trial  there  could  be  shown 
nothing  more  than  the  commission  of  an  ordinary  act  of  violence, 
were  altogether  insufficient.  Still,  when  such  captures  could  be 
made,  they  were  not  neglected ;  and  it  so  happened  that  in  Feb- 
ruary, 1876,  two  men  had  been  seized  upon  suspicion,  and  there 
was  to  be  a  hearing  upon  their  application  for  the  writ  of  habeas 
corpus. 

It  was  just  about  this  time  that,  in  some  unexplained  way, 
rumors  began  to  circulate  to  the  effect  that  "  McKenna,"  as  he 
was  called,  was  a  detective.  The  alarming  news  of  this  suspicion 
was  brought  to  McParlan  by  a  comrade,  also  a  member  of  the 
Association,  who  said  that  bets  had  been  laid  that  McKenna 
would  appear  as  a  witness  against  the  prisoners.  During  the  next 
few  days  the  suspected  man  had  a  fine  opportunity  to  show  of 
what  stuff  he  was  made.  Among  the  wretches  who  now  began 
to  regard  him  as  their  betrayer,  there  was  probably  not  one  who 
would  hesitate  an  instant  to  take  his  life.  If  there  was  glory  and 
bounty  for  an  ordinary  murder,  what  substantial  profit  and  high 
distinction  would  be  reaped  by  him  who  should  succeed  in  immo- 
lating the  most  dangerous  and  treacherous  enemy  whom  the  Order 
had  ever  had  1  The  bravest  man  could  have  no  nerve  to  spare 
in  such  an  emergency  I 

McParlan  was  not  wanting  in  self-possession  and  courage,  and 
many  a  man  has  sent  his  name  down  to  a  remote  posterity  by  in- 
curring a  much  less  trjdng  risk  of  self-sacrifice.  In  company 
with  several  members  of  the  Order,  he  at  once  returned  to  Shen- 
andoah, to  his  old  quarters,  and,  on  the  following  day,  went 
straight  to  Kehoe,  who  had  been  very  busy  in  warning  the  Mol- 
lies against  him,  demanded  a  trial  by  the  Society,  and  challenged 
his  accusers  to  produce  their  proofs.  Kehoe  agreed  to  his  request 
for  summoning  a  county  convention,  and  even  asked  McParlan 
to  write  the  calls  to  the  several  Division  masters,  being  himself 
too  nervous  to  do  so.  McParlan,  who  was  not  at  all  troubled 
with  nervousness,  accordingly  penned  the  despatches  announcing 
his  own  trial  upon  so  grave  an  accusation. 
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Intimations  and  threats  now  came  rapidly  to  his  ears.  He  was 
told,  very  significantly,  that  the  brethren  thought  that  they  must 
"  take  action  upon  him."  He  coolly  replied  that  he  had  already 
arranged  to  take  action  upon  himself;  that  he  insisted  upon  a 
trial,  and  proposed  to  make  his  traducers  suffer  handsomely.  Up 
to  and  upon  the  day  previous  to  that  fixed  for  his  trial  he  was 
still  mingling  intimately  with  these  men,  eating  and  drinking 
with  them,  and  sleeping  in  their  houses.  Suddenly,  at  this  elev- 
enth hour,  he  heard  that  there  was  a  story  afloat  to  the  purport 
that  his  trial  was  only  a  pretext,  artfully  arranged  by  himself,  for 
the  purpose  of  getting  together  in  conclave  all  the  chief  men, 
and  then  bringing  the  Coal  and  Iron  Police  upon  them,  and  cap- 
turing them  all  in  the  hall.  Captain  Linden  now  thought  that 
the  jeopardy  was  getting  entirely  too  imminent,  and  expostulated 
with  McParlan  upon  remaining  longer  in  the  neighborhood  ;  but 
McParlan  insisted  that  he  would  go  on,  and  that  no  police  should 
be  allowed  to  show  themselves.  "  I  believe,"  said  he,  with  his 
stubborn  self-reliance,  that  "  I  can  fight  them  right  through,  and 
make  them  believe  that  I  am  no  detective." 

But  Captain  Linden  was  right,  and  McParlan  soon  found  out 
that  he  was  not  likely  to  be  tried  the  next  day,  for  the  excellent 
and  sufficient  reason  that  he  was  not  likely  to  be  alive  at  that 
time.  Many  symptoms  which  his  observant  and  experienced  eye 
noted  upon  every  side  showed  that  he  was  a  marked  man,  and 
that  his  fate  was  close  at  hand.  In  the  dark  evening  he  felt 
obliged  to  make  one  of  his  companions  walk  in  front  of  him 
along  the  street,  alleging  as  a  reason  that  "  his  eyes  were  bad 
and  he  could  not  see."  His  eyes  were  good  enough,  however, 
to  note  that  sentinels  were  posted ;  that  signs  and  passwords 
were  exchanged ;  and  that  some  of  the  men  were  very  nervous 
and  became  peculiarly  agitated  when  addressed  by  him.  A 
thousand  symptoms  showed  that  the  Mollies  were  excited,  and 
were  on  the  eve  of  an  enterprise  which  they  deemed  of  even 
more  than  usual  importance  and  danger.  The  next  morning  a 
couple  of  Mollies  came  in,  one  drunk  and  the  other  feigning 
drunk,  and,  in  reply  to  a  question,  gave  an  obviously  false  ac- 
count of  themselves.  McParlan  went  out  and  got  a  horse  and 
sleigh  to  go  to  see  Kehoe.  His  friend,  who  had  first  warned  him 
of  the  suspicions  against  him,  got  in  with  him.  The  two  other 
Mollies  got  into  another  sleigh,  and  drove  along  behind  them. 

VOL.   XI.  17 
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"  Look  here,"  said  this  friend,  "  you  had  better  look  out,  for  that 
man  who  is  riding  in  that  sleigh  behind  you  calculates  to  take 
your  life."  This  pleasing  intelligence  was  further  supplemented 
by  the  explanation  of  a  plan  laid  by  Kehoe  for  the  assassination 
of  McParlan  the  night  befdre.  The  murderers  had  been  ready 
with  their  weapons  at  the  appointed  spot  upon  the  road.  But 
McParian  had  been  too  shrewd  to  take  his  usual  route,  and  so 
had  escaped.  To  all  this  McParlan's  only  reply  was,  "  I  do  not 
give  a  cent ;  I  am  going  down  to  Kehoe's  ;  "  and  straight  on  to 
Kehoe's  he  went.  Quite  a  crowd  was  assembled  there,  and  they 
were  much  taken  aback  by  McParlan's  daring  appearance  among 
them.  It  was  soon  whispered  to  him  that  some  of  them  were 
for  killing  him,  then  and  there,  without  more  ado  ;  that  one  man 
was  trying  to  borrow  a  revolver  to  shoot  him  down  at  once.  But 
the  man  was  drunk,  and  "  not  a  good  hand  at  that  kind  of  busi- 
ness," so  that  the  cool  McParlan  was  not  much  disturbed.  For 
some  reason  or  another  the  trial  failed  to  come  off,  the  triers 
being  probably  too  much  discomposed  by  anxiety  and  alarm. 
McParlan  got  into  his  sleigh  to  go  home  again  ;  but  on  his  way 
back  with  the  friend  who  had  so  often  warned  him,  and  who  had 
repeatedly  promised  to  stand  by  him  in  this  matter,  he  was  per- 
suaded, though  much  against  his  will,  not  to  return  to  his  own 
boarding-house,  but  to  sleep  with  his  friend.  Had  he  not  al- 
lowed himself  to  be  thus  persuaded,  he  would  doubtless  have 
dared  his  fate  too  far,  for  there  were  men  after  him  that  night  at 
his  owp  house,  and  he  could  hardly  have  escaped  had  he  gone 
there. 

McParlan  now  began  to  feel  that  the  end  of  the  game  was 
approaching.  He  saw  Captain  Linden,  and  told  that  gentleman 
that  the  Mollies  "  had  had  a  peep  at  his  hand,  and  that  the  cards 
were  all  played."  Yet  he  agreed  to  go  amongst  them  once 
more,  the  Captain  undertaking  to  ''  keep  a  close  shadow  "  upon 
him.  Not  much  came  of  this  last  expedition,  however,  beyond 
giving  McParlan  a  further  opportunity  to  exhibit  his  keenness  of 
observation,  his  coolness,  and  courage.  There  was  nothing  more 
which  it  was  possible  for  him  to  do ;  and  the  next  morning  he 
left  the  neighborhood  for  good. 

This  premature  conclusion  of  the  detective  scheme,  unlooked 
for  as  it  had  been  and  unwelcome  as  it  at  first  appeared,  was  in 
reality  the  jnost  fortunate  event  possible.     Practically,  the  mask 
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was  torn  o£f.  There  was  now  not  a  Molly  who  did  not  fully 
believe  in  McParlan's  real  character,  —  who  would  not  be  ready 
to  shoot  him  at  sight.  To  preserve  an  incognito  longer  was  fu- 
tile, —  nay,  the  safest  thing  for  himself  was  doubtless  to  have  the 
Association  thoroughly  shattered,  and  the  direst  possible  terror 
stricken  into  the  hearts  of  the  members.  His  immunity  from 
vengeance  depended  upon  their  panic  and  utter  demoralization. 
By  his  testimony  alone  could  this  end  be  secured.  The  agree- 
ment that  he  should  never  be  called  as  a  witness  being  no  longer 
of  value  for  his  protection,  was  cancelled  by  his  consent,  and  he 
went  voluntarily  upon  the  stand,  and  gave  substantially  the  facts 
thus  far  narrated.  Thus  it  was  that  a  full  and  perfect  exposure 
of  the  whole  guilty  organization  was  at  last  accomplished. 

Such,  at  least,  would  appear  to  be  the  true  history,  as  the 
same  is  to  be  gathered  from  the  report  of  proceedings  at  the  trial 
of  Kehoe.  But  there  is  a  story  told  somewhat  different  from  this, 
and  not  quite  consistent  with  it,  for  the  accuracy  of  which  we 
cannot  vouch.  This  is  to  the  effect  that  McParlan  so  far  re- 
gained the  shaken  confidence  of  the  Mollies  as  to  be  again  con- 
sulted by  them  as  a  friendly  counsellor  in  their  troubles.  He  is 
even  reported  to  have  advised  the  prisoners  as  to  whom  they 
should  retain  to  defend  them,  and  as  to  the  best  points  which 
they  could  make  in  their  defence.  By  his  superior  intelligence 
he  had  gained  great  influence  with  them,  so  much  so  that  they 
deemed  him  capable  of  astonishing  achievements  in  their  behalf. 
So  strong  was  this  feeling,  that,  when  he  was  called  to  the  stand 
by  the  prosecuting  attorney,  as  the  first  witness  for  the  govern- 
ment, the  dense  crowd  of  Mollies  who  packed  the  court-room 
smiled  and  chuckled  with  obvious  triumph,  for  they  thought  that 
"  McKenna  "  had  gallantly  come  to  the  rescue,  and  would,  in 
some  astute  and  daring  way,  destroy  all  chance  of  the  District- 
Attorney  securing  a  verdict.  But  when,  in  reply  to  the  usual 
question  as  to  his  name,  he  replied,  "  James  McParlan,"  the  un- 
familiar sound  brought  instant  conviction  of  the  truth  to  his 
auditors.  A  deep  and  universal  groan  ascended  from  the  dis- 
heartened mass,  who  now  recognized  that  the  fate  of  the  prison- 
ers was  sealed  beyond  doubt  or  hope. 

Beyond  what  has  been  narrated  the  prosecutors  adduced  little 
matter  of  novelty  or  interest.  Bully  Bill  undertook  to  identify  one 
of  the  prisoners.  Gibbons,  as  the  man  who  shot  him  in  the  neck. 
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Francis  McHugh,  a  defendant,  corroborated  the  testimony  of  Mc- 
Parlan  as  to  most  of  the  proceedings  taken  at  the  meeting  at  which 
it  was  determined  that  Bully  Bill  and  the  Majors  "  should  be  put 
out  of  the  road."  The  witness  very  frankly  acknowledged  that 
to  give  his  testimony  seemed  to  him  to  be  the  best  defence  he 
could  make ;  that  he  expected  less  punishment  than  he  should 
otherwise  have  suffered ;  and  that,  in  his  opinion,  it  would  have 
been  better  for  the  interest  of  his  comrades  in  the  dock  if  they 
had  all  pleaded  guilty. 

The  warden  of  the  Schuylkill  County  jail  had  a  few  significant 
and  interesting  words  to  say.  During  another  trial  of  some  Mollies 
for  the  murder  of  the  policeman  Yost,  the  warden  had  had  a  chat 
with  Kehoe  in  his  cell,  in  the  course  of  which  the  prisoner  had 
remarked,  "  I  think  it  will  go  rough  with  us  too.  I  do  not  think 
that  we  will  get  justice  ;  "  but  he  cheerfully  added,  "  let  them 
crack  their  whips.  If  we  don't  get  justice,  I  don't  think  the 
old  man  at  Harrisburg  will  go  back  on  us."  The  counsel  for  the 
defendants  strongly  objected  to  the  admission  of  this  testimony, 
on  the  ground  that  it  could  not  bear  upon  the  question  of  the 
guilt  or  innocence  of  the  accused.  The  government  counsel 
insisted  that,  so  far  as  Kehoe  was  concerned,  who,  of  course, 
alone  could  be  affected  by  it,  the  language  was  equivalent  to  an 
admission  of  guilt.  It  was  evidence  showing  that  he  knew  him- 
self to  be  guilty,  and  believed  that  he  could  not  be  acquitted. 
The  judge  declined  for  the  present  to  strike  out  the  testimony, 
promising  to  both  counsel  an  opportunity  to  be  heard  before  the 
question  should  be  finally  decided.  What  was  the  ultimate  rul- 
ing of  the  court  does  not  clearly  appear  from  the  printed  report 
of  the  trial. 

McParlan's  evidence  was  corroborated  in  sundry  particulars  by 
various  witnesses  besides  McHugh,  but  chiefly  in  small  points  of 
detail.  Upon  substantially  the  foregoing  facts  the  prosecutors 
rested  their  case. 

The  opening  for  the  prisoners  failed  to  disclose  any  other 
grounds  of  defence  than  a  general  onslaught  upon  the  govern- 
ment witnesses,  and  especially  upon  McParlan.  The  counsel  gal- 
lantly declared  that  he  should  show  that  this  main  pillar  of  the 
government  case  was  a  very  broken  reed  indeed ;  that  McParlan 
had  contradicted  himself  continually ;  that  he  was  an  instigator 
of  crime ;  an  accomplice  with  the  accused  men ;  and  altogether  aa 
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uncommon] J  bad  and  odious  villain.  But  no  affirmative  evidence 
of  innocence  was  promised  on  behalf  of  any  one  of  the  arraigned 
band.  Even  this  programme,  dangerously  weak  and  unsatisfac- 
tory as  it  appeared,  was  very  imperfectly  fulfilled.  The  impres- 
sion conveyed  by  the  printed  report  of  McParlan's  testimony  is 
eminently  favorable  to  his  clearness  and  accuracy.  He  seems  to 
have  stood  the  test  of  a  severe  and  searching  examination  with  a 
degree  of  straightforward  readiness,  really  quite  remarkable  in 
view  of  the  minuteness  of  the  interrogation.  The  points  of  con- 
tradiction can  hardly  be  set  forth  in  detail ;  but  as  each  one  of 
them  by  itself  was  insignificant,  so  we  should  place  upon  the 
entire  collection  precisely  the  same  valuation  which  was  placed 
upon  it  by  the  jury,  —  to  wit,  no  value  at  all. 

A  great  number  of  witnesses  were  called  to  prove  the  good 
character  of  the  accused ;  but  so  singular  was  the  testimony  ad- 
duced by  these  persons,  that  the  prisoners  might  well  have  prayed 
to  be  preserved  from  their  friends.  Probably  a  more  ignorant 
gang  never  passed  in  ludicrous  procession  through  a  witness-box. 
Very  few  of  them  were  capable,  even  after  elaborate  instruction, 
of  deriving  an  idea  from  the  word  "  reputation."  "  I  never  saw 
much  out  of  the  way,"  said  the  first  one,  speaking  to  the  charac- 
ter of  Kehoe.  "  What  did  the  people  say  about  him  for  peace 
and  good  order  in  the  community  where  he  resided?"  asks  the 
counsel,  encouragingly.  "  Well,  I  cannot  exactly  tell  you,"  re- 
plies this  foggy-minded  auxiliary ;  ''  I  do  not  know  much  about 
the  affair ;  I  believe  people  talked  about  him  having  been  so  and 
so,  but  then  I  never  knowed  any  thing  myself."  Under  the  less 
friendly  hands  of  the  government  counsel  the  man  admitted  that 
he  had  seen  Kehoe  engaged  in  scuffles,  and  "  tight,"  and  that  he 
(Kehoe)  kept  the  headquarters  for  the  Molly  Maguires.  Wit- 
ness number  two  had  never  heard  people  talk  much  about  Kehoe, 
but  had  heard  some  say  he  was  a  good  citizen,  and  others  say 
that  he  was  a  Molly.  Witness  number  three  had  heard  nothing 
against  him  except  that  he  was  a  Molly.  Witness  number  four 
said  that  he  knew  nothing  about  Kehoe,  and  that,  outside  of  his 
own  ignorance,  he  must  admit  that  Kehoe's  reputation  was  bad. 
Witness  number  five  said  that  Kehoe  kept  good  order,  so  far  as 
he  had  seen,  but  was  '*  blamed  for  a  Molly."  Witness  number 
six  testified  dubiously :  "  As  far  as  good  order  is  concerned,  that 
is  all  right ;  so  far  as  good  order  is  concerned,  I  do  not  know  any 
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thing  against  him ;  as  far  as  reputation  goes,  that  is  rather  bad." 
No  amount  of  manipulation  could  bring  this  unfortunate  Hiber- 
nian up  to  the  mark ;  he  still  persisted  in  repeating :  "  As  to  his 
conduct,  that  has  always  been  good,  but  as  far  as  the  reputation 
goes,  I  never  did  hear  much  good."  Witness  number  seven  im- 
partially acknowledged  that  "  some  will  say  good,  and  some  will 
say  bad."  Number  eight  had  heard  hard  things  said  against 
Kehoe  for  being  a  Molly,  but  he  himself  didn't  know  much 
against  the  Mollies.  Number  nine  did  a  little  better,  saying  that 
Kehoe's  reputation  was  "  pretty  good,"  and  that  he  had  never 
heard  that  Kehoe  was  a  Molly.  Such  were  some  of  the  cheerful 
fragments  of  the  evidence  which  was  intended  to  sustain  the  good 
character  of  John  Kehoe.  If  his  own  counsel  could  listen  to  it 
with  equanimity,  the  prosecutors  were  certainly  not  tempted  to 
be  very  keen  in  raising  questions  as  to  admissibility  or  compe- 
tency. 

Fortunately  for  the  other  prisoners,  they  had  either  better 
names  or  more  clear-headed  friends,  and  they  fared  not  quite 
so  ill.  The  worst  that  was  said  of  them  was  that  they  were  re- 
puted to  be  Mollies.  One  witness  paid  a  tribute  to  the  defendant 
Canning,  as  being  "  a  gentleman  in  all  respects."  But  on  cross- 
examination  this  same  high-minded  witness  acknowledged  that 
he  "  could  not  say  whs^t  people  «ay,  because  there  are  hundreds  of 
stories,  some  of  them  good  and  some  of  them  bad ;  I  do  not  think 
I  would  do  justice  to  him  or  justice  to  myself  if  I  paid  attention 
to  them." 

Only  poor  Gibbons  could  not  get  very  good  words  in  his  behalf. 
The  first  witness  called  knew  that  Gibbons  was  a  Molly,  and  had 
never  heard  people  say  any  thing  about  his  character  for  peace 
and  good  order;  had  never  seen  him  do  any  thing  but  drink. 
The  next  witness  declined  to  bear  any  testimony,  wisely  remark- 
ing, that,  "  You  see  people  is -talking  so  much,  I  cannot  take  notice 
of  all  the  people  say."  Another  witness  had  never  heard  any 
thing  worse  of  Gibbons  than  that ''  he  was  wild  when  he  would 
be  drinking;"  and  was  corroborated  by  the  next  in  order,  who 
acknowledged  that  when  Gibbons  "  had  liquor  in  him  he  was 
a  little  wild."  The  next,  and  last,  knew  nothing  against  this 
defendant,  "  only  that  he  belonged  to  the  Mollies." 

The  defence,  having  sought  with  such  imperfect  success  to 
bolster  up  the  character  of  the  accused,  next  turned  their  atten- 


Digitized  by  VjOOQIC 


THE  "MOLLY  MAGUIBE  "  TRIALS.  251 

tion  to  an  effort  to  destroy  the  character  of  the  intended  victim 
and  government  witness,  Thomas.  The  possessor  of  the  pleasing 
alia%  of  Bully  Bill  does  not  appear  to  have  been  an  *extremely 
valuable  member  of  the  community ;  and  if  a  fatal  result  of  his 
wound  had  made  it  possible  to  have  all  these  defendants  hanged 
instead  of  only  imprisoned,  society  could,  probably,  have  spared 
"  Bully  Bill "  in  so  excellent  a  cause.  Yet  the  counsel  for  the 
prisoners  appear  to  have  been  no  better  adepts  in  destroying  than 
in  building  up  a  reputation.  They  were  unlucky  in  tliis  sort  of 
undertaking,  and,  considering  what  an  excellent  subject  they  had 
to  deal  with  in  Thomas,  it  must  be  confessed  that  they  made  a 
bad  failure.  One  of  their  witnesses  relieved  himself  from  the 
inconvenience  of  cross-examination  by  swearing  very  bluntly,  on 
the  direct,  that  Thomas's  reputation  for  truth  and  veracity  was 
good,  to  the  best  of  the  witness's  knowledge. 

The  testimony  upon  both  sides  being  closed,  Mr.  Gowen  ad- 
dressed the  jury  on  behalf  of  the  governqient.  His  speech  in 
this  case,  as  also  in  that  of  Munley,  was  very  bold,  ingenious, 
and  able.  He  managed  with  much  skill  to  get  fairly  before  the 
minds  of  the  jurors  all  the  long  series  of  murders  and  crimes  which 
for  so  many  years  had  placed  in  daily  peril  the  lives  of  the  law- 
abiding  and  decent  citizens  in  the  anthracite  counties.  Upon 
this  panel  he  laid  the  weighty  responsibility  of  saying  whether 
this  condition  of  things  should  cease  now,  or  should  continue 
and  grow  worse  in  the  future.  The  Association  itself  was  on 
trial ;  the  prisoners  were  its  prominent  leaders,  its  oflBcials,  its 
energetic  and  trusted  membei"S  in  this  neighborhood.  The  crime 
with  which  they  stood  charged  had  been  committed  by  them  in 
their  character  and  capacity  as  office-holders  in  the  Ancient 
Order  of  Hibernians.  The  organization  of  the  Molly  Maguires 
had  been  fully  explained  in  the  progress  of  this  cause  ;  tlie  char- 
acteristic actions  of  the  Association  had  been  brought  to  light ;  its 
purposes  and  dealings  had  been  exposed.  It  was  now  a  ques- 
tion, to  be  determined  by  the  verdict,  whether  or  not  that  Asso- 
ciation should  have  a  longer  life.  The  prisoners  were  relegated 
to  positions  of  inferior  interest ;  the  Society  was  brought  forward 
as  the  real  culprit.  The  fate  of  Kehoe  and  Gibbons  and  their 
comrades  was  mere  matter  of  detail ;  the  true  issue  was, 
whether  or  not  Molly  Maguireism  should  be  sustained  or  crushed. 
It  was  an  organized  body  of  criminals  that  was  practically  to  be 
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condemned  or  acquitted ;  it  was  mere  matter  of  form  that  the 
finding  would  actually  run  only  for  or  against  the  few  individu- 
als named  in  the  indictment. 

The  allusion  contained  in  the  warden's  testimony  was  boldly 
used ;  and  from  this  fact,  by  the  way,  it  would  appear  that  this 
evidence  was  not  finally  thrown  out.  Judging  from  the  past,  as 
Mr.  Gowen  charged,  the  courage  of  Kehoe  to  share  in  this  crime 
must  be  attributed  in  no  small  part  to  ^^  his  confident  belief  that, 
no  matter  what  crime  he  had  committed,  no  matter  how  he 
might  be  detected,  no  matter  how  he  might  be  convicted,  .  .  . 
there  was  a  power  beyond  us  all,  in  this  State,  that  would  give 
him  a  pardon,  and  permit  him  to  walk  out  of  your  jail,  as  so 
many  members  of  his  infernal  organization  have  walked  out  be- 
fore, with  pardons  in  their  pockets,  which  by  them  were  consid- 
ered not  only  pardon  for  the  past,  but  immunity  for  any  future 
crime  which  they  might  commit." 

In  the  trial  of  Munley  he  spoke  not  less  openly  and  forcibly. 
Having  referred  to  the  number  of  public  offices  filled  by  members 
of  the  blood-stained  fraternity,  "  God  knows,"  he  said,  "  that 
when  the  time  comes  that  all  I  know  may  be  told  to  the  world, 
it  will  reveal  a  history  such  as  will  make  every  American  citizen 
hang  his  head  with  shame.  ...  I  have  seen  this  organization 
wield  a  political  power  in  the  State  which  has  controlled  the  elec- 
tions of  a  great  Commonwealth.  I  have  received  the  information 
of  meetings  between  some  of  the  highest  officers  of  the  State  and 
the  chief  of  the  murderers,  at  which  large  sums  of  money  were 
paid  to  secure  the  votes  of  this  infernal  Association,  to  turn  the 
tide  of  a  State  election.  God  knows  if  ever  in  the  world  there 
was  a  revelation  as  deep  and  as  damning  as  that  now  laid  open  to 
the  people  of  this  Commonwealth  for  the  first  time !  "  Verily, 
after  making  liberal  allowance  for  rhetorical  exaggeration,  it 
may  be  admitted  that  a  change  of  administration,  which  should 
cause  the  "  old  man  at  Harrisburg "  to  make  room  for  a  suc- 
cessor of  somewhat  different  affiliations,  would  seem  not  wholly 
undesirable  for  the  good  people  of  Pennsylvania. 

Mr.  Gowen  had  played  the  chief  part  in  this  whole  scheme  of 
detection  ;  he  had  devised,  and  had  been  mainly  instrumental  in 
working,  the  elaborate  and  effective  machinery  which  was  de- 
signed and  expected  to  destroy  Molly  Maguireism.  His  antici- 
pations had  had  no  narrow  limit,  according  to  the  sketch  which 
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he  now  ventured  to  give  of  them.  He  had  hoped  to  see  his 
trusty  detective,  ''  Jim  McKenna,"  rise  to  the  high  post  of  county 
delegate  in  the  Association,  and  he  would  not  have  been  sorry 
even  to  see  him  arrested,  tried,  and  convicted  for  some  minor 
offence  ;  to  have  seen  him  suffer  a  short  imprisonment,  and  come 
forth  all  the  more  admired  and  trusted  by  the  Mollies.  Could 
McKenna  have  had  but  another  year  to  work  up  this  business, 
"  you  would^ave  had  the  pleasure,  I  believe,"  said  Mr.  Gowen, 
"  of  hanging  some  men  who  are  not  citizens  of  Schuylkill  County. 
We  would  have  got  at  the  head  of  this  Order  in  Pittsburg,  and 
we  would  have  got  at  its  head  in  New  York ;  we  would  have  got 
to  its  source  in  England,  Ireland,  and  Scotland,  and,  I  believe, 
established  the  affiliation  of  the  head  of  the  Society  with  these 
murderers  and  with  the  killing  of  liheir  victims,  and  showed  how 
they  helped  criminals  to  escape.  These  defendants  are  mean  and 
common  criminals  beside.those  whom  it  would  have  been  my  great- 
est pleasure  to  have  prosecuted  before  you."  The  counsel  was 
warm  in  the  cause  which  he  was  pleading,  and  threw  himself  into 
it  with  a  personal  ardor  and  enthusiasm.  "  We  were  informed 
and  knew  months  ago  that  these  men  were  the  perpetrators  of 
the  crime  with  which  they  are  now  charged  ;  and  from  the  time 
I  first  had  any  information  about  any  of  them,  the  life  of  that 
man  became  as  sacred  in  my  eyes  as  the  life  of  any  man  whom 
they  threatened.  And  why  ?  From  that  time,  in  my  own  heart 
and  in  my  own  mind,  I  solemnly  dedicated  these  men  to  justice. 
Their  lives  became  safe,  so  far  as  any  influence  I  could  exert, 
until  the  time  came  for  their  trial ;  and  when  some  of  the  offend- 
ers  in  this  society  were  arrested,  a  few  months  ago,  and  when  we 
heard  rumors  and  reports  of  vigilance  committees  intending  to 
take  the  lives  of  these  men  into  their  own  hands,  for  the  purpose 
of  doing  that  which  justice  had  not  been  able  to  do  for  them,  I 
trembled  for  their  lives  with  as  much  solicitude  as  I  did  for  the 
lives  of  any  upon  this  earth  I  " 

It  is  not  often  that  counsel  have  been  known,  at  least  in  this 
country,  to  take  such  ar  tone  as  this  in  arguing  a  criminal  cause 
before  jurors.  Mr.  Gowen  was  severely  taken  to  task  for  it  af- 
terward, in  the  speech  for  the  prisoners.  Yet,  it  is  not  easy  to 
find  fault  with  him.  He  had  entered  upon  a  difficult,  a  perilous, 
a  momentous  task,  fraught  with  the  gravest  results  to  the  public 
welfare.     As  it  was  now  approaching  its  coiisummation,  and  suc- 
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cess  or  failure  was  imminent,  in  speaking  the  last  words  which 
he  would  be  able  to  utter  to  affect  the  result,  surely  it  was  par- 
donable for  him  to  connect  himself  with  the  cause  in  this  pe- 
culiar manner,  and  to  give  vent  to  his  deep  and  earnest  pei-sonal 
feeling.  His  language  seems  fully  justified  by  the  sentiment 
which  stimulated  it.  "  I  felt,"  said  he,  "  that  I  and  those  asso- 
ciated with  me  had  a  high  and  holy  duty  to  perform.  We  wanted 
no  vigilance  committees ;  we  wanted  no  reign  of  anarchy  in  this 
county ;  we  wanted  the  majesty  of  the  law  to  be  enforced  and 
justice  to  be  vindicated  in  an  open  and  public  manner."  The 
ability,  the  resolution,  the  perseverance,  the  courage  manifested 
by  this  private  individual,  working  without  the  assistance  of 
government  — perhaps  in  spite  of  the  secret  opposition  of  some 
influential  politicians — in  the  untiring  pursuit  of  an  end  so  diffi- 
cult and  so  noble,  should  secure  for  him  the  admiring  recognition 
of  all  his  fellow-citizens.  When,  at  last,  McParlan  had  done  his 
work  and  agreed  to  tell  his  story,  then  Mr.  Gowen  resolved  to 
"  take  his  place  among  the  ranks  of  the  counsel  for  the  Com- 
monwealth," and  to  labor  with  the  District-Attorney  "  in  the 
prosecution  of  these  offences  until  the  last  one  was  wiped  from 
off  the  calendar  of  the  criminal  courts.  And  let  it  take  weeks," 
said  he,  "or  let  it  take  months,  or  let  it  take  years,  I  have 
buckled  on  my  harness  and  entered  for  the  fight,  and,  God 
willing,  I  shall  bear  it  out  as  bravely  and  as  well  as  I  can,  until 
justice  is  vindicated,  and  the  county  of  Schuylkill  is  free."  He 
had  run  no  small  personal  risk  in  this  matter,  and  once,  in  the 
Munley  case,  he  referred  to  it.  ''  Is  there  a  man  in  this  audi- 
ence," he  said,  "  looking  at  me  now,  and  hearing  me  denounce 
this  Association,  who  longs  to  point  his  pistol  at  me  ?  I  tell  him 
that  he  has  as  good  a  chance  here  as  he  will  ever  have  again.  I 
tell  him  that  it  is  just  as  safe  to-day  to  murder  in  the  temple  of 
justice  as  it  is  in  the  secret  ravines  of  the  mountains  or  within 
the  silent  shadows  of  the  woods.  I  tell  him  that  human  life  is 
safe  !  "  Bold  words  and  a  gallant  defiance.  Yet,  few  men, 
probably,  would  care  to  occupy  the  position  which  Mr.  Gowen 
has  occupied  for  years  past,  and  must  occupy  even  for  years  to 
come.  It  cannot  be  conducive  to  perfect  ease  of  mind  to  know 
that  hundreds  of  utterly  reckless  villains  are  thirsting  for  one's 
blood! 

The  defendants*  counsel  could  hardly  have  been  expected  to 
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listen  with  entire  equanimity  to  a  speech  into  which  there  had 
been  smuggled  with  such  vexatious  ingenuity  a  great  amount  of 
extraneous  and  very  objectionable  matter.  At  its  close,  they  pre- 
ferred to  the  court  a  request  that  the  jury  be  discharged  from 
further  consideration  of  the  case,  for  the  reason  that  the  learned 
gentleman  representing  the  Commonwealth  had  "  travelled  out- 
side of  the  evidence  in  this  case,  charging  these  men  with  crimes, 
to  ¥dt,  the  highest  crime  known  to  the  law,  without  a  scintilla 
of  evidence  in  this  case ;  charging  them  with  the  crime  of  mur- 
der, unproven,  untestified  to."  The  prosecution  deigned  to 
utter  but  a  few  words  concerning  the  propriety  of  the  argument, 
and  simply  suggested,  upon  the  point  of  law,  that  the  authori- 
ties showed  that  the  ^^  exception  must  be  made  at  the  time  the 
remark  is  uttered,  and  that  it  is  too  late  after  the  counsel  has 
taken  his  seat ;  "  also,  that  the  exception  could  only  be  taken  to 
the  last  address  to  the  jury,  and  not  to  the  opening  argument,  to 
which  there  was  opportunity  for  reply.  The  court,  without  hes- 
itation, overruled  the  motion. 

Mr.  L'Velle  then  made  the  first  address  in  behalf  of  the  ac- 
cused,—  an  address  so  objectionable,  both  in  matter  and  in  man- 
ner, as  quite  to  cast  into  the  shade  any  possible  fault  which  could 
have  been  found  with  Mr.  Gowen's  much  more  cleverly  man- 
aged argument.  Yet,  in  mitigation  of  the  oflfensiveness  of  this 
harangue,  it  is  right  to  remember  to  what  sorry  straits  the  unfor- 
tunate orator  was  reduced.  A  lawyer  may  fairly  claim  no  small 
measure  of  sympathy  and  forbearance  when  he  is  expected  to 
make  an  eloquent  defence  of  men  palpably  most  villanous,  and 
in  whose  behalf  not  an  affirmative  word  or  fact  of  any  real  value 
has  been  elicited  from  the  beginning  of  the  proceedings.  Mr. 
L'Velle  gallantly  took  the  bull  by  the  horns  at  once.  In  stating 
to  the  jury  that  his  clients  were  entitled  to  the  benefit  of  any 
possible  doubt  as  to  their  guilt,  he  actually  ventured  to  say  that 
"  the  maxim  of  the  law  clothes  them  with  innocence  as  pure  as 
doves, — yea,  as  white  as  snow,  —  until  that  doubt  is  dispelled 
in  your  minds."  In  truth,  it  was  a  bold  stroke  of  rhetoric,  verg- 
ing dangerously  upon  the  extreme  of  irony,  to  compare  these 
ignorant  and  bloodthirsty  wretches  to  doves  and  snow.  With 
what  countenances  the  intelligent  jurors  received  the  happy  sug- 
gestion the  record  does  not  disclose.  But  the  sentence  struck 
the  key-note  of  the  whole  address,  which  is  mildly  described  by 
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saying  that  it  was  in  bad  taste  from,  beginning  to  end.  Unfortu- 
nately, too,  behind  this  absurdity  there  was  graver  matter ;  and 
the  counsel,  probably  not  without  hopes  of  touching  the  preju- 
dices of  some  members  of  the  panel,  next  sought  to  give  to  the 
condition  of  affairs  in  Schuylkill  County  the  aspect  of  a  resist- 
ance not  unrighteously  made  by  the  laboring  classes  against  the 
aggressions  of  wealth  and  capital. 

Professional  rules  allow  an  ample  latitude  to  advocates  engaged 
in  defending  pei'sons  accused  of  serious  crimes ;  but  the  latitude 
must  be  almost  unlimited,  if  it  can  include  and  shelter  such  a 
merciless  onslaught  as  was  made  upon  the  devoted  James  McPar- 
lan  in  this  case.  The  defence  had  not  brought  a  particle  of  tes- 
timony against  his  character,  unless  their  futile  efforts  to  show 
him  to  have  contradicted  himself  in  substantial  matters  can  be 
considered  such.  Unless  the  whole  system  of  employing  detec- 
tives is  to  be  condemned,  it  would  be  difficult  to  condemn  his 
conduct  as  developed  in  these  proceedings.  It  was  fair  enough 
to  make  the  point  against  him  that  he  was  technically  an  accom- 
plice, so  that  his  evidence  must  require  corroboration  ;  and  upon 
this  the  defence  dwelt  with  much  force  and  elaboration.  It  was 
not  a  point  which  troubled  the  prosecution  much,  or  which  the 
judge  found  any  difficulty  in  dealing  with  in  his  charge.  Neither 
would  it  be  possible  to  find  fault  vdth  the  suggestion  to  the  jury 
that  McParlan  might  have  had  more  at  heart  the  enhancement 
of  his  own  reputation  as  a  detective  than  the  real  furtherance  of 
the  ends  of  justice.  It  is  not  to  be  supposed  that  he  was  alto- 
gether disappointed  to  find  that  he  was  not  following  a  false 
scent,  and  that  there  was  abundance  of  criminality  to  be  shown 
up  by  his  vigor  and  sagacity.  It  was  true  that  he  had  not  pre- 
vented the  crimes  of  which  he  had  foreknowledge  ;  but  this  was 
a  painful  necessity  of  his  duty,  and  to  have  prevented  the  act 
would  have  been  to  destroy  the  very  ends  of  his  mission.  The 
assault  upon  him  for  neglecting  to  prevent  was  undoubtedly  open 
to  the  defence,  and  could  undoubtedly  do  the  prisoners  no  good 
and  McParlan  no  harm  in  the  minds  either  of  the  jurors  or  of  any 
other  person  whomsoever. 

But  the  defence  went  much  further  than  this,  and,  altogether 
unjustifiably,  as  we  cannot  but  think,  made  an  assault  upon  this 
man  as  the  plotter  and  instigator  of  crime.  If  we  have  studied 
the  testimony  aright,  there  was  not  a  particle  of  evidence  to 
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show  that  he  had  ever  devised,  or  originated,  or  done  more  than 
to  appear  to  take  his  allotted  part,  in  any  unlawful  act.  But 
Mr.  L'Velle  had  represented  that  all  had  been  peace,  and  lovely 
virtue,  and  the  sweetest  innocence,  until  this  man  came  into 
Schuylkill  County.  He  was  then  declared  to  have  arrived  as  the 
"  emissary  of  death,"  and  since  his  advent  crime  had  been  in  the 
ascendant.  The  last  part  of  the  statement  was  certainly  true 
enough;  but  the  epithet  which  introduced  it  ought  never  to 
have  been  used.  He  was  represented  as  a  *'  wretch  "  and  "  wily 
miscreant,"  who  had  seduced  the  tender  Hibernian  youths  from 
the  paths  of  righteousness ;  and  the  jurors  were  requested  to 
"  tell  the  community,  tell  the  wealth  that  dominates  every  thing 
in  this  county,  —  yea,  I  regret  to  say  it,  and  justice  too,  —  that 
upon  the  testimony  of  such  a  man  as  this  detective,  no  citizen  of 
this  county  should  be  condemned  or  convicted.  Tell  the  gentle- 
men who  represent  the  wealth  of  this  county  to  see  that  justice 
shall  be  done  to  these  men."  When  Mr.  L'Velle  had  exhausted 
all  that  he  had  to  say  concerning  the  apparent  connection  of  poor 
McParlan  with  this  "  carnival  of  crime,  of  blood,  of  misdeeds, 
and  transgressions  of  the  law,  innumerable,  black,  and  atro- 
cious," the  senior  counsel,  Mr.  Ryon,  followed  in  the  same  vein, 
proposing  to  show  to  the  jurors  "  that  of  all  the  devils  who  have 
been  in  this  county,  plotting  against  the  peace  and  good  order, 
this  man,  McParlan,  was  the  worst.  That  is  not  all ;  for  he  came 
here  well  supplied  with  money,  and,  with  a  shrewdness  scarcely 
equalled,  he  has  plotted  all  this  deviltry  and  carried  it  out  to  a 
most  successful  issue,  because  he  succeeded  in  killing  every  man 
against  whom  his  plans  were  formed.  Wren  and  Sanger,  James 
and  Yost,  are  to  be  numbered  among  his  victims." 

Mr.  L'Velle  appears  to  be  a  gentleman  of  lively  and  florid  im- 
agination, and  his  attractive  sketch  of  the  poetic  tranquillity  of 
Schuylkill  County  was  possibly  not  much  more  correct  than  his 
comparison  of  his  clients  to  tender  doves.  Answering  a  similar 
argument  in  the  case  of  Munley,  made,  we  believe,  by  the  same 
advocate  as  counsel  for  the  defendant,  Mr.  Gowen  detailed  a 
tolerable  list  of  "  casualties." 

"  Does  the  gentleman  forget  Dunne,  who  was  murdered  within 
two  miles  of  this  town  ?  Does  he  forget  Alexander  Rae,  who 
was  stricken  down  near  Mount  Carmel?  Does  he  forget  the 
assassination  of  William  Littlehales  ?    If  he  does,  I  am  very  sure 
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that  his  colleague,  Mr.  Bartholomew,  will  not  forget  it ;  for  I 
remember  that  I  stood  here,  just  where  I  now  stand,  some  yeai-s 
ago,  defending  a  couple  of  men  on  trial  for  mui-der,  who,  with 
other  good  citizens,  when  the  house  of  a  '  boss '  had  been  attacked 
at  Tuscarora,  by  a  mob  intent  upon  murder,  ...  had  sprung  to 
arms,  and  had  taken  their  old  muskets,  their  rusty  rifles,  their 
pistols,  and  their  swords  (some  of  them  with  no  time  to  load 
their  muskets,  save  with  the  marbles  with  which  their  children 
had  been  playing),  and  had  sprung  to  arms  to  defend  the  house 
that  was  attacked,  and  had  shot  down  one  of  the  assailants  in 
his  tracks  ;  and  were  arrested  and  brought  here,  charged  with  the 
crime  of  murder.  My  friend,  Mr.  Bartholomew,  who  was  my 
colleague,  joined  with  me  in  contending  that  our  clients  had 
done  that  which  they  ought  to  have  done  to  protect  themselves ; 
and  as  I  was  standing  here,  arguing  that  case,  there  came  over 
from  Coal  Castle  the  news  that  William  Littlehales  had  been 
murdered.  Does  the  gentleman  forget  all  this  ?  Does  he  forget 
George  K.  Smith  and  David  Muir  ?  Does  he  forget  the  assas- 
sins who  made  the  attack  upon  Claude  White  ?  Does  he  forget 
Morgan  Powell  and  Langdon,  who  were  killed,  and  Ferguson, 
who  was  almost  beaten  to  death  ?  Does  he  forget  Patrick  Barry, 
who,  living  with  his  wife  and  children  in  the  hou^e  by  the  tun- 
nel, when  a  band  of  assassins  attacked  him  at  night,  placed  his 
wife  and  little  children  in  the  middle  of  the  house,  and  piled  all 
the  mattresses  and  blankets  and  pillows  around  them,  and,  when 
he  had  sheltered  them  as  best  he  could,  fought  an  angry  horde  of 
two  or  three  hundred  men,  keeping  them  at  bay  until  daylight, 
when  they  fled,  leaving  the  long  tracks  of  their  blood  behind 
them  to  show  how  well  he  had  avenged  himself  upon  his  assail- 
ants? .  .  .  Nor  is  it  alone  those  whose  names  I  have  mentioned, 
—  not  alone  the  prominent,  the  upright,  and  the  good  citizen,  — 
whose  remains  have  been  interred  with  pious  care  in  the  tomb  of 
his  fathers ;  but  it  is  the  hundreds  of  unknown  victims  whose 
bones  now  lie  mouldering  over  the  face  of  this  county.  In  hid- 
den places,  and  by  silent  paths,  in  the  dark  ravines  of  the  moun- 
tains, and  in  the  secret  ledges  of  the  rocks,  who  shall  say  how 
many  bodies  of  the  victims  of  this  Order  now  await  the  final 
trump  of  God?" 

Mr.  Ryon  took  the  ground  that  it  was  the  duty  of  McParlan 
to  do  one  of  two  things :  either  to  disclose  the  projected  crime 


Digitized  by  VjOOQIC 


THE  "MOLLY  MAGUIRE  "   TRIALS.  259 

to  the  Commonwealth  officials,  and  have  the  plotters  arrested 
before  the  commission  of  the  deed,  or  else  to  have  used  his  own 
influence  to  stay  the  consummation.  On  the  contrary,  by 
permitting  the  crime  to  proceed,  and  not,  in  the  earlier  stages, 
shunning  to  play  his  own  allotted  part  in  the  transaction,  Mc- 
Parlan  was  charged  with  having  become  more  than  a  detective, 
—  he  had  rendered  himself  an  accomplice  and  a  particeps  crimi- 
m«,  equally  liable  with  his  fellows.  It  was  not  a  bad  point  that 
was  made  by  Mr.  Ryon,  that,  whereas  the  only  method  by  which 
the  government  professed  to  have  expected  to  use  McParlan  was 
by  getting  information  from  him  and  catching  the  criminals  in 
the  very  act,  yet,  in  this  matter,  the  information  had  not  been 
given  ;  and,  though  there  were  fifty  policemen  in  the  neighbor- 
hood, who  might  have  been  on  hand  to  save  Thomas's  life,  and  to 
capture  the  would-be  murderers  on  the  obvious  verge  of  perpe- 
tration, nevertheless,  the  business  was  allowed  to  proceed  unin- 
ten-upted.  McParlan's  illness  was  stigmatized  as  a  flimsy,  trifling 
reason ;  and  the  risk  which  he  professed  to  have  feared  to  run 
ought  not  to  have  counted  for  any  thing  to  a  man  of  his  spirit 
and  courage. 

Reputation  was  very  plastic  beneath  the  manipulation  of  the 
counsel  for  the  defence.  Not  content  with  suggesting  the  dove- 
like and  snowy  purity  of  their  clients,  and  the  incredible  and 
bloody  villany  of  McParlan,  they  even  had  words  of  favor  to 
bestow  upon  the  Ancient  Order  of  Hibernians,  chartered  for  the 
propagation  of  Christian  charity  and  brotherhood.  But  they 
had  a  better  opportunity  and  ftiirer  game  in  William  M.  Thomas  ; 
and  if  it  could  constitute  a  good  defence  in  law,  to  show  that 
the  taking  oflF  of  the  murderer's  victim  would  be  a  blessing  to 
the  community  amid  which  he  dwelt,  these  accused  men  might 
have  expected  an  acquittal.  It  was  the  familiar  argument  of  the 
poor  girl  who  pleaded  that  her  illegitimate  child  was  such  a  very 
little  one !  Unfortunately,  however,  for  the  prisoners,  the  pub- 
lic benefit  which  they  had  intended  to  consummate  by  relieving 
Schuylkill  County  of  the  undesirable  society  of  Bully  Bill,  could 
not  form  a  ground  for  a  verdict  of  not  guilty.  The  only  prac- 
tical advantage  to  be  gained  by  traducing  Bully  Bill's  character 
was  to  aflfect  injuriously  his  credibility  as  a  witness.  Nor  is  it 
improbable  that  most  respectable  citizens  would  have  been  quite 
content  had  the  bullet  in  the   neck   diverged  by  that    small 
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fraction  of  an  inch  which  would  have  sent  these  defendants  to 
the  gallows  instead  of  to  prison,  —  always  supposing  that  the 
"  old  man  at  Harrisburg  "  should  not  interfere. 

Mr.  Kaercher,  district-attorney,  closed  the  case  in  a  temperate, 
but  clear  and  forcible,  speech.  The  charge  of  Judge  Walker 
was  given  on  Aug.  12,  the  fourth  day  of  the  trial.  The  jury 
retired,  but  were  out  only  twenty  minutes,  returning  then  with 
a  verdict  of  guilty  against  each  of  the  prisoners,  and  with  a  rec- 
ommendation to  mercy  in  the  case  of  Frank  McHugh.  .A  sim- 
ilar satisfactory  result  was  arrived  at  in  the  case  of  Munley,  and 
one,  at  least,  of  the  murderers  of  Thomas  Sanger  was,  on  July 
12, 1876,  convicted  of  murder  in  the  first  degree.  Up  to  the 
time  of  this  writing,  the  "  old  man  at  Hariisburg  "  is  not  known 
to  have  extended  the  saving  grace  of  his  clemency  to  any  of 
these  defendants. 

John  T.  Mobsb,  Jb. 
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SOME    RULES    OF    EVIDENCK 

DISCBBDITING  ONE^S   OWN  WITNESS. 

Thoitgh  much  has  been  done  in  the  last  quarter  of  a  century 
to  bring  the  law  of  evidence  into  greater  conformity  with  the 
requirements  of  common  sense,  we  are  amongst  those  who  think 
there  is  room  for  still  further  improvement.  The  retrospect  dur- 
ing that  period  sweeps  over  a  waste  of  abandoned  absurdities, 
which,  in  their  day,  —  and  they  had  a  long  one,  —  were  prac- 
tised and  defended  with  might  and  main,  not  merely  by  the 
average  lawyer,  but  by  those  whose  names  have  been  handed 
down  to  us  as  the  sages  from  whose  wisdom  we  of  the  present 
day  are  to  derive  inspiration.  It  is  almost  inconceivable  to  us 
that  the  men  most  cultivated  and  most  renowned  for  wisdom  of 
their  day  and  generation,  in  a  community  claiming,  and  perhaps 
justly  claiming,  to  represent  the  highest  and  best  civilization  of 
their  times,  could  have  not  only  acquiesced  in,  but  defended,  the 
rule  that  excluded  all  interested  persons  from  the  witness-stand ; 
and  that,  too,  upon  the  ground  that  it  was  more  likely  that  such 
persons  would  speak  falsehood  than  truth.  We  wonder  if,  and 
are  unwilling,  to  believe  that,  the  state  of  society  in  England  was 
for  centuries,  and  down  to  the  time  of  the  present  generation,  or 
ever,  of  a  character  to  warrant  such  a  rule  for  such  a  reason.  Yet 
the  present  generation  has  witnessed  the  abrogation  of  the  rule,  not 
only  in  England,  but,  we  believe,  everywhere  else ;  and  we  suppose 
that  there  is  not  now  a  man  living  who  would  venture  to  speak  a 
good  word  for  the  dead  and  buried  absurdity.  Jeremy  Ben- 
tham,  to  be  sure,  had  the  courage,  in  the  early  part  of  this  cen- 
tury, to  assail  it,  together  with  a  multitude  of  other,  kindred 
and  not  kindred,  absurdities.  He  brought  to  bear  upon  it  the 
batteries  of  his  logic,  ridicule,  and  invective ;  and,  in  his  rough 
style,  bore  down  with  merciless  severity  both  upon  the  rule 
itself  and  those  who  defended  or  tolerated  it.  Sydney  Smith, 
we  remember,  lent  him  the  aid  of  his  wit,  through  the  pages  of 
the  Edinburgh  Review.  But,  with  this  exception,  we  cannot 
recall  the  name  of  any  considerable  person  who  ventured  to 
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applaudy  or  even  approve,  the  eccentric  philosopher.  On  the 
other  hand,  the  legal  world  looked  upon  his  strictures  with  in- 
difference, if  not  with  contempt,  as  the  idle  speculations  of  a 
cynical  and  visionary  interloper  into  the  domain  of  a  science  of 
the  principles  of  which  he  kilew  next  to  nothing.  The  Ellen- 
boroughs  and  Bests,  indeed,  returned  scoffing  for  scoffing,  and 
sneered  at  their  assailant  as  ^^  a  learned  writer,  who  has  devoted 
too  much  time  to  the  theory  of  jurisprudence  to  know  much  of  the 
practical  consequences  of  the  doctrines  he  has  promulgated  to  the 
world."  *  Time,  however,  has  done  for  Bentham  what  it  usually 
does  for  those  who  promulgate  truths  not  in  harmony  with  the 
established  and  venerable  errors  and  prejudices  of  the  generation  in 
which  they  live.  "  The  truth  is,"  says  Taylor,  the  latest  of  British 
writers  on  evidence,  "  that,  when  Mr.  Bentham's  work  on  evi- 
dence first  made  its  appearance,  the  world  in  general  regarded 
the  author  as  a  gentleman  who  delighted  in  paradox,  and  wrote 
bad  English ;  while,  in  the  judgment  of  even  the  discerning  few, 
this  great  apostle  of  judicial  reform  ranked  little  higher  than  an 
ingenious  theorist.  But  truth,  though  long  discountenanced, 
will  at  length  prevail ;  and  thus,  by  little  and  little,  Mr.  Ben- 
tham's  opinions  were  at  first  canvassed,  then  recognized  as  correct, 
and  finally,  in  a  great  measure,  adopted  by  the  legislature."  *^  We 
will  venture  to  add,  that  he  must  be  well  informed,  both  in  the 
rules  of  evidence  and  the  history  and  reasons  thereof,  who  would 
not  find  great  advantage  in  the  careful  study  of  the  writings 
upon  this  topic  of  that  eccentric  philosopher.  Even  his  extmv- 
agances  are  entertaining;  and  the  alertness  and  acumen  with 
which  they  are  set  forth  are  a  perpetual  intellectual  relish. 
Whether  one  knows,  or  does  not  know,  how  to  argue,  let  him 
read  the  "  Rationale  of  Judicial  Evidence." 

But  these  are  by-gones,  from  which  we  are  now  happily 
emancipated ;  and  we  ought,  perhaps,  to  beg  pardon  for  indulging 
in  even  so  little  of  retrospect  pending  the  year  of  jubilee. 

Let  us  now,  for  a  moment,  look  at  the  law  as  it  is,  upon  the 
right  of  a  party  to  discredit  his  own  witness.  He  may  discredit 
him  indirectly,  by  proving  a  fact  relevant  to  the  issue  to  be  the 
contrary  of  that  which  the  witness  may  have  sworn  it  to  be ; 

1  Best,  C.  J.,  in  BovxU  v.  Stephenson,  5  Bing.  493,  cited,  apparently  with  approval, 
by  Greenleaf,  Ev.,  vol.  i.  sect.  4S5,  n. 
«  Taylor's  Ev.,  vol.  ii.  sect.  1212. 
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the  purpofie  not  being  to  discredit  the  vdtnesB,  but  to  prove  the 
fact  in  issue:  and  it  is  obvious  enough,  though,  strange  as  it 
may  seem,  this  point  was  seriously  contested^  that  the  mouths  of 
all  a  party's  witnesses  ought  not  to  be  shut  because  one  is  un- 
able or  unwilling  to  speak  the  truth.  No  argument  is  necessary 
to  show  that  this  nile,  now  so  firmly  established  that  no  one 
thinks  of  gainsaying  it,  yields  the  whole  principle.  It  is  no 
answer  to  say  that  the  purpose  and  intention  is  not  to  discredit. 
It  does  discredit.  If  the  party  proves  the  fact  about  which  his 
witness  has  misstated  or  been  mistaken,  by  a  sufficient  weight  of 
evidence  to  control  the  case  upon  any  particular  fact,  the  wit- 
ness is  discredited.  His  testimony,  in  that  particular,  is  practi- 
cally laid  out  of  the  case.  And  whether  he  be  thought  to  have 
misstated  from  carelessness,  inaccurate  recollection,  imperfect 
knowledge,  or  wilful  disregard  of  the  truth,  he  stands  dis- 
credited as  to  all  other  facts  to  which  he  may  testify ;  for  the 
same  carelessness,  inaccurate  recollection,  imperfect  knowledge, 
or  wilful  disregard  of  the  truth,  may  have  led  him  into  misstate- 
ment in  regard  to  these.  Every  lawyer  knows  how  dangerous 
it  is  to  be  obliged  to  rest  his  case,  on  any  point,  upon  the  unsup- 
ported testimony  of  such  a  witness. 

But,  although  you  may  discredit  your  own  witness  thus  indi- 
rectly, it  is  said  you  shall  not  do  it  directly.  The  law  upon  this 
point  is  more  fully  stated  by  Professor  Greenleaf,^  than  we  find 
it  elsewhere.     And  it  is  thus :  — 

"  When  a  party  offers  a  witness  in  proof  of  his  cause,  he  thereby,  in 
general,  represents  him  as  worthy  of  belief.  He  is  presumed  to  know 
the  character  of  the  witnesses  he  adduces ;  and,  having  thus  presented 
them  to  the  court,  the  law  will  not  permit  the  party  afterwards  to  impeach 
their  general  reputation  for  truth,  or  to  impugn  their  credibility  by  general 
evidence  tending  to  show  them  to  be  unworthy  of  belief.  For  this  would 
enable  him  to  destroy  the  witness  if  he  spoke  against  him,  and  to  make 
him  a  good  witness  if  he-  spoke  for  him,  with  the  means  in  his  hand  of 
destroying  his  credit  if  he  spoke  against  him.*' 

The  authorities  cited  seem  to  justify  this  statement  of  the 
rule,  though  we  do  not  find  in  them  the  reasons  given  by  the 
author,  except  the  last  one,  which  is  taken  almost  verbatim  from 
B uUer's  Nisi  Prius.    The  other  reasons  are,  however,  familiar  to  the 

1  Vol.  i.  sect.  442. 
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profession,  and  are  doubtless  taken  from  the  books.  But  are  these 
reasons  sound,  or  sufficiently  substantial  to  warrant  such  a  rule  ? 
Is  a  party  presumed  to  know  the  character  of  his  witnesses  ? 
Who  presumes  it  ?  And  upon  what  evidence  is  such  a  presump- 
tion based  ?  A  presumption  of  a  fact  arises  from  its  known  con- 
nection, according  to  common  experience,  with  a  proved  or  given 
fact.  Falsehood  gives  rise  to  the  presumption  of  guilt  touching 
the  subject-matter  about  which  the  falsehood  is  perpetrated; 
because,  according  to  common  experience,  men  do  not  lie  unless 
they  have  done  something  which  they  are  conscious  they  ought 
not  to  have  done,  and  which  they  therefore  desire  to  conceal. 
There  is  a  known  connection  between  the  fedsehood  and  the 
guilt.  Every  one,  intuitively,  suspects  a  liar  of  some  delin- 
quency. But  does  common  experience  show  that,  from  the  given 
fact  that  a  witness  is  brought  into  court  by  a  party,  it  is  to  be 
inferred  that  he  not  only  knows  his  character,  but  also  that  that 
character  is  such  that,  "  in  general,"  he  is  worthy  of  belief?  A 
man  is  found  dead  in  a  brothel.  The  circumstances  are  such  as 
to  lead  to  the  belief  that  he  was  murdered.  An  indictment  is 
found  against  the  supposed  murderer.  The  government  finds 
that  the  inmates  of  the  house  are  cognizant  of  the  facts.  They 
are  uncommunicative.  They  equivocate.  They  even  contradict 
each  other.  But  the  prosecuting  officer  is,  upon  the  whole,  sat- 
isfied that  the  truth  may  be  arrived  at  by  a  careful  examination 
and  comparison  of  their  several  statements  with  each  other.  He 
accordingly  issues  his  summons,  and  brings  into  court,  not  such 
witnesses  as  he  would  like  to  have,  but  such  as  accident,  or 
chance,  'or  the  providence  of  God,  has  put  in  his  way,  —  a  half 
a  dozen  prostitutes,  with  the  keeper  x>{  the  brothel,  and  one  or 
more  pimps.  He  has  no  choice.  His  duty,  and  the  necessities  of 
his  case,  alike  require  that  he  should  produce  them,  and  all  of  them. 
Does  he  present  them  to  the  court,  as,  in  general,  worthy  of  be- 
lief? He  knows  —  what  oftentimes  parties  do  not  know  —  the 
character  of  his  witnesses,  and  that,  if  it  is  not  bad  for  truth  and 
veracity,  it  is  bad  for  every  thing  else.  He  is  morally  certain 
that,  if  they  do  not  positively  lie,  they  will  not  tell  the  whole 
truth ;  but,  nevertheless,  he  sees  his  way  to  the  truth  through 
the  haze  of  indirection  and  immorality.  It  would  be  too  much 
for  the  gravity  of  any  court  to  listen  to  an  opening  by  the  pros- 
ecuting officer  on  the  general  belief-worthiness  of  such  a  bevy  of 
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caitifiis ;  and  a  sensible  and  fair-minded  jury  would  listen  with 
impatience  to  such  inopportunity.  The  chances  lure  that  they 
would  see  in  such  a  course  a  lack  of  candor,  and  a  want  of  ap- 
preciation of  the  gravity  of  the  situation,  which  would  throw 
over  the  whole  case  of  the  government,  in  advance,  a  suspicion 
which  would  be  fatal  to  its  success.  But  the  course  which  a 
sensible  prosecuting  officer  would  pursue,  we  apprehend,  would 
be  quite  different.  Before  he  had  been  on  his  feet  many  minutes, 
he  would  find  opportunity  to  observe  that  neither  government  nor 
individuals  have  any  means  of  determining  who  shall  or  shall 
not  be  witnesses.  Witnesses  are  not  made  to  order;  at  least, 
not  by  honest  people.  The  only  witnesses  who  can  properly  be 
called  are  those  who  happen  to  have  knowledge  of  relevant 
facts ;  and  who  these  may  be  is  predetermined  by  the  history  and 
course  of  the  events  which  are  to  come  under  examination.  He 
would  be  most  happy  to  introduce  to  their  attention  the  evidence 
of  witnesses  of  the  greatest  intelligence  and  the  highest  charac- 
ter, if  it  were  in  his  power ;  but  as  he  had  no  hand  in  deter- 
mining the  place  where,  or  the  circumstances  under  which,  the 
murder  was  committed*,  nor  of  determining  who  should  be  pres- 
ent on  the  occasion,  he  would  be  obliged  to  content  himself  with 
introducing  the  evidence  of  such  witnesses  as,  from  the  history 
and  circumstances  of  the  cause,  he  had  reason  to  suppose  might 
aid  them  in  coming  to  a  decision  upon' the  issue  which  they 
were  about  to  try.  And  the  imagination  of  man  may  conceive 
that  he  would  further  suggest,  with  great  pertinence,  that, 
looking  to  the  time,  place,  and  circumstances,  they  would  hardly 
expect  him  to  produce  saints  and  angels  as  the  eye-witnesses  of 
such  an  event,  inasmuch  as,  according  to  the  ordinary  course  of 
events,  such  sort  of  people  and  beings  do  not  frequent  such  sort 
of  places.  He  would  not  undertake  to  say  that  the  witnesses  he 
would  be  obliged  to  introduce  were  entirely  trustworthy  in  all 
respects,  or,  in  general,  worthy  oi  belief;  but  as  they  were  the 
only  ones  who  could  be  had,  because  the  only  ones  who  knew 
whereof  they  were  about  to  affirm,  it  was  his  duty  to  ask 
a  careful  consideration  of  their  several  stories,  in  the  hope 
that  they  would  find  enough  in  them  that  was  reliable  to  indi- 
cate the  path  which  justice  ought  to  pursue.  Otherwise,  there 
must  be  not  only  a  failure  of  justice,  but,  what  is  of  hardly 
less  moment,  a  failure  to  attempt  to  do  justice.    Now  this  is  no 


Digitized  by  VjOOQIC 


SOMB  RULES  OP  BYIDENGB. 

fancy  sketch.  Nine-tenths  of  the  witnesses  as  to  facts  consti- 
tuting the  essential  elements  of  crime,  whom  the  government  is 
obliged  to  bring  forward,  or  else  forego  the  attempt  to  protect 
society  by  the  punishment  of  the  vicious,  are  rogues,  in  a  greater 
or  less  degree,  of  whom  no  candid  man  could,  and  no  prudent 
man  would,  affirm  that  they  are  in  general  worthy  of  belief. 
Thieves  are  daily  brought  from  behind  the  prison-bars  to  tes- 
tify against  the  receiver  who  bought  of  them  their  stolen  goods. 
Who  else  knows,  or  would  be  likely  to  know,  the  time,  place, 
and  circumstances,  of  the  transaction  ?  Indeed,  not  seldom  the 
government  has  to  choose  between  the  alternative  of  suffer- 
ing a  whole  gang  of  villains  to  go  unwhipped  of  justice,  or  of 
taking  one  of  the  gang  itself  to  use  as  a  witness  against  the 
others. 

So  far,  therefore,  as  the  administration  of  the  criminal  law  is 
concerned,  it  is  obvious  that  this  reason  is  not  well  founded.  But 
how  is  it  in  civil  matters?  How  many  cases  are  brought  into 
court  where  the  previous  course  of  events  does  not  determine, 
not  merely  who  may  be,  but  who  must  be,  the  witnesses  of  the 
respective  parties  ?  A  party  is  obliged,  it  is  said,  to  call  the  sub- 
scribing witness  to  a  written  instrument ;  and,  therefore,  the 
witness  may  be  contradicted  as  to  the  fact  to  which  he  is  called 
to  testify.  But  suppose  suit  is  brought  by  an  administrator 
upon  an  instrument  fiaving  no  subscribing  witness,  but  exe- 
cuted and  delivered  in  the  presence  of  a  third  person,  and  the 
defendant  denies  the  delivery,  is  not  the  plaintiff  obliged  to 
call  this  third  person  as  a  witness  ?  He  has  no  choice  but  to  call 
him,  or  lose  his  case.  Take  the  common  case  of  an  assault. 
The  plaintiff  is  knocked  down  in  the  street,  in  the  presence  of 
two  or  three  persons,  who  are  standing  upon  the  sidewalk,  wit- 
nesses of  the  whole  affair.  They  are  strangers  to  him,  of  whom 
he  knows  nothing,  save  that  they  saw  and  knew  what  transpired. 
He  sues  his  assailant,  and  calls  the  by-standers  as  witnesses.  He 
presumes,  and  rightfully  presumes,  that  they  will  testify  truth- 
fully to  what  they  saw  ;  and  he  calls  them,  not  from  choice,  but 
from  necessity. 

And  so  it  is  in  the  great  majority  of  civil  cases,  whether  in 
contract  or  tort.  The  witnesses  to  the  material  facts  in  dispute 
are  such  persons  as  happen  to  have  been  cognizant  of  the  facts, 
and  not  such  as  the  parties  have  selected  at  their  pleasure.     In 
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point  of  fact,  it  is  substantially  true  that  parties  call  particular 
persons  as  witnesses  simply  because  they  are  obliged  to,  and  can 
call  no  others.  If  a  lawsuit  was  a  manufacture,  and  the  party 
bringing  it  could  select  his  materials,  —  facts  and  witnesses,  — 
there  might  be  some  propriety  in  holding  him  responsible  for  the 
chai-acter  of  these  materials ;  but,  as  both  are  beyond  his  control, 
his  responsibility  for  their  character  is  out  of  the  question.  He 
comes  into  the  court  with  the  best  materials  he  can  get  to  make 
out  his  case. 

But,  then,  it  is  said  that  it  would  be  unfair  if  a  party  who  in- 
troduces a  witness,  and  asks  that  credit  be  given  him,  when  he 
knows  and  has  the  means  of  proving  him  to  be  untrustworthy, 
could  be  allowed  to  turn  round  and  discredit  him  if  he  testifies 
against  him.  This  rule,  by  the  way,  applies  as  well  to  the  party 
who  does  not  know,  as  to  him  who  does  know,  the  character  of 
his  witness.  But  what  is  there  unfair  in  the  latter  case  ?  He 
deceives  no  one,  unless,  upon  the  theory  which  has  just  been 
shown  to  be  unsound,  that  he  represents  his  witness  in  general  to 
be  worthy  of  belief.  The  court  is  not  imposed  upon  because  a 
witness  is  introduced  whose  veracity  is  impeachable ;  nor  is  the 
defendant,  who  may  be  presumed  to  know,  because  he  is  inter- 
ested to  know,  what  manner  of  man  this  witness  against  him  may 
be,  and  trusted  to  see  to  it,  that,  unless  he  betrays  the  plaintiff,  he 
shall  be  impeached.  The  plaintiff  knows,  that,  if  the  witness  will 
speak  the  truth,  it  will  help  his  case,  and  aid  the  cause  of  justice  ; 
and,  although  he  knows  him  to  be  treacherous,  yet,  upon  the 
whole,  he  thinks  it  will  be  safe  to  tnist  him.  He  sees  no  reason 
why  he  should  not  have  the  benefit  of  the  truth  which  the  wit- 
ness promises  to  tell.  He  has  a  right  to  the  truth  ;  and  he  does 
not  see,  neither  can  we,  why  he  should  be  punished  if  he  fails  to 
get  it.  He  is  not  speculating  in  unlawful  chances,  but  is  honestly 
striving  to  get  what  he  is  entitled  to.  It  is  not  his  fault  that  the 
witness  is  unsafe,  though  it  may  be  his  misfortune.  But  where  is 
the  wisdom  or  fairness  of  aggravating  that  misfortune  by  giving  to 
a  defendant,  who  stood  ready  to  impeach  the  witness  if  he  did  tell 
the  truth,  the  fruits  of  the  betrayal  ?  Courts  are  not  established 
to  give  that  party  his  case  who  behaves  best  in  court.  If  they 
were,  it  seems  to  us  that  the  plaintiff  stands  quite  as  well  in  such 
a  case,  on  the  score  of  fairness,  as  the  defendant,  who  lies  in  wait 
for  the  profits  of  treachery.     But  courts  are  not  always  so  dis- 
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tressed  upon  this  point  of  fairness.  There  is  a  popular  impres- 
sion, not  confined  by  any  means  to  rogues,  that  it  is  no^  exactly 
fair  foi  the  government  to  single  out  one  of  several  confederates 
in  a  common  criminal  act,  and  give  him  immunity  on  condition 
that  he  will  betray  his  fellows.  Nothing  is  more  common  than 
for  courts  and  prosecuting  ofiScers  to  explain,  in  an  apologetic 
way,  that  this  is  necessary  to  secure  the  ends  of  justice.  And 
a  perfectly  valid  excuse  it  is.  In  point  of  fetct,  no  wrong  is 
done.  A  thief,  who  receives  at  the  hands  of  the  law  only  his  just 
deserts,  may  regret,  with  the  great  mass  of  honest  people,  though 
from  a  different  motive,  that  his  fellow  escapes.  But  he  has  no 
ground  of  complaint.  And  government,  in  such  a  case,  fulfils  its 
duty  of  protecting  the  community,  to  the  extent  of  its  ability. 
It  must  content  itself  with  shutting  up  one  of  two  malefactors, 
if  it  cannot  shut  up  both.  The  till-tapper,  no  doubt,  thinks  it 
hardly  fair  that  the  detective  should  persuade  him  to  take  from 
the  drawer  the  marked  coin  which  has  been  placed  there  on  pur- 
pose to  entrap  him,  and  then  appear  on  the  witness-stand  against 
him.  But  it  is  no  plea  in  bar.  He  is  none  the  less  a  till-tapper 
because  he  has  been  deceived ;  and  the  court  will  tell  him,  that,  if 
the  evidence  is  competent,  they  cannot  go  into  the  inquiry  how 
it  may  have  been  obtained.  A  little  sharp  practice  in  obtaining 
evidence,  whether  in  criminal  or  civil  cases,  is  an  outside  matter, 
and  in  no  way  pertinent  to  the  issue  on  trial.  The  question  for 
the  court  to  decide  is,  whether  the  evidence  is  admissible :  not 
whether  the  plaintiff's  counsel  has  outgeneralled  the  defendant's 
counsel  in  obtaining  it.  Even  confessions  obtained  by  fraud  are 
admissible.  The  fact  that  documents  are  stolen,  or  otherwise 
illegally  obtained,  does*  not  affect  their  quality  as  evidence ;  and 
the  conduct  of  the  parties,  or  their  counsel  in  that  behalf,  does 
not  enter  into  the  merits  of  the  case.  ''  When  papers  are  offered 
in  evidence,"  said  the  late  Mr.  Justice  Wilde,  in  a  case  where 
they  had  been  obtained  under  a  search-warrant  illegally  issued, 
*'  the  court  can  take  no  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully ;  nor  would  they  form  a  collateral  issue  to 
determine  that  question."  ^  If  anybody  has  been  wronged,  they 
must  seek  their  remedy  in  a  proper  way ;  but  that  documents  or 
writings  are  evidence,  or  not  evidence,  according  to  the  manner 
in  which  they  may  have  been  produced,  is  not  a  doctrine  which 

1  Com.  V.  Dana,  2  Met.  (MaM.)  827. 
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the  courts  recognize.  Unfcdmess,  then,  does  not  seem  to  be  a 
valid  ground  upon  which  to  refuse  the  right  to  discredit  one's 
own  witness. 

This  notion*  of  unfairness  seems  to  be  an  inference  from  the 
language  of  Mr.  Justice  Buller.  ^'  But  a  party,"  says  that  learned 
judge,^  ^^  never  shall  be  permitted  to  produce  general  evidence  to 
discredit  his  own  witness ;  for  that  would  be  to  enable  him  to 
destroy  the  witness  if  he  spoke  against  him,  and  to  make  him  a 
good  witness  if  he  spoke  for  him,  with  the  means  in  his  hands  of 
destrojdng  his  credit  if  he  spoke  against  him."  He  does  not  give 
the  reasons  stated  in  Greenleaf,  or  any  others.  In  fact,  these 
seem  to  be  the  outcome  of  subsequent  efforts  to  find  what  rea- 
sons could  be  given,  with  an  obvious  inclination  to  be  satisfied 
with  very  indifferent,  in  default  of  good,  ones.  The  earliest 
statement  of  the  practice  which  we  have  been  able  to  find  is  in 
Adams  v.  Arnold^  which  was  trespass  for  an  assault,  and  where 
it  is  said  that  ^'  Holt,  C.  J.,  would  not  suffer  the  plaintiff  to 
discredit  a  witness  of  his  own  calling,  he  swearing  against  him." 
This  is  the  whole  case.  No  reasons  are  given.  Still  later,  the 
principle  is  said  to  have  been  adopted  in  Warren  Hastings's 
Case^  June  11,  1789,  when  Thurlow,  Lord  Chancellor,  with- 
out giving  any  reasons,  refused  to  allow  the  prosecution  to 
show  that  portions  of  the  contents  of  a  paper  which  they  had 
introduced  were  not  true,  —  a  ruling  at  which  Burke  expressed 
his  contempt  with  such  extraordinary  emphasis  that  we  wonder 
the  court  did  not  take  notice  of  it. 

The  rule  thus  stated,  whatever  may  have  been  the  reason,  is 
not  now  law,  if  it  ever  was.  Already,  in  the  time  of  Buller,  it 
was  limited  to  a  denial  only  of  the  right  of  a  party  to  produce 
^*  general  evidence  "  to  discredit  his  own  witness ;  and  there  has 
been  a  constant  tendency  in  the  courts  and  legislatures  still  fur- 
ther to  limit  it,  so  that  the  witness  is  now  only  shielded  from 
a  direct  attack  on  his  veracity. 

We  think  it  time  that  that  protection  should  also  be  removed. 
The  reasons  heretofore  stated  upon  which  this  rule  is  said  to  be 
founded  seem  to  us  quite  insufficient ;  nor  are  we  aware  of  any 
others  upon  which  its  defence  has  been  rested.  On  the  other 
hand,  there  are  the  gravest  reasons  why  the  rule  ought  to  be  ab- 
rogated. 

1  Niii  Priua,  297.  >  Holt,  299. 
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In  tLe  first  place,  there  is  something  which  closely  approaches 
the  absurd  in  the  very  proposition,  that,  in  a  proceeding  which 
has  for  its  sole  purpose  the  ascertainment  of  truth,  to  the  end 
that  justice  may  be  administered,  an  untruthful,  or  Incredible,  or 
unreliable  witness,  by  reason  of  moral  infirmity^  may  not  be  un- 
masked by  any  party  in  interest.  One  would  think  that  the 
most  natural  mode  of  procedure  would  be  to  ask,  first  and  fore- 
most, how  far  a  witness  may  be  trusted ;  and  that  nothing  could 
be  so  important  in  aiding  the  jury  to  come  to  a  correct  con- 
clusion, as  that  they  should  know  just  how  far  each  witness 
is  to  be  relied  upon.  What  more  absurd  than  to  ask  a  jury 
to  find  the  truth  upon  the  testimony  of  a  witness  notorious 
for  not  speaking  the  truth,  all  the  while  concealing  from  them 
the  fact  that  he  is,  or  may  be,  a  false  witness  ?  And  how  can 
it  be  of  importance  to  the  main  purpose  of  the  trial,  how  or  by 
whom  the  fact  that  the  witness  is  not  to  be  relied  upon  is  made 
known  ? 

In  the  next  place,  the  rule  is  a  mischievous  one.  Its  enforce- 
ment cannot,  in  any  case,  so  far  as  we  can  see,  promote  justice ; 
and  we  can  plainly  see  that  in  many  cases  it  may  promote  injus- 
tice. The  chances  are  very  small,  that  a  discreditable  witness,  if 
he  tells  the  truth,  will  not  be  impeached  by  the  opposite  party  ; . 
and  this  is  as  it  should  be.  For,  though  such  a  witness  may,  and 
often  does,  tell  the  truth,  it  is  better  that  a  jury  should  know 
that  he  is  not  entirely  trustworthy,  in  order  that  they  may  scru- 
tinize his  statements  with  the  greater  care.  But  if  he  betrays  the 
party  who  calls  him,  and  falsifies  in  every  statement  which  he 
makes,  the  opposite  party  will,  of  course,  accept  the  treason,  say 
nothing  of  impeachment,  and  leave  the  jury  no  alternative  but 
to  find  an  unjust  verdict,  upon  evidence  which  both  the  parties 
know  to  be  the  rankest  perjury.  Certainly,  a  rule  which  may 
produce  such  a  result  ought  to  be  at  once  discarded,  unless  it  can 
be  shown  to  be  of  some  special  use  in  the  general  purposes  of  a 
legal  controversy.  That  a  court  of  justice  should  permit  sUch  a 
miscarriage  on  the  merits,  because  it  sees,  or  fancies  it  sees,  a 
shadow  of  unfairness  in  one  of  the  parties,  in  a  matter  collateral 
to  the  suit,  and  in  no  way  touching  the  justice  of  the  case,  is  a 
reproach  which  ought  to  be  done  away.  Nobody  can  profit  by 
the  rule,  but  the  witness  and  the  antagonist  of  the  party  who 
calls  him,  and  they  only  by  the  defeat  of  the  ends  of  justice. 
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They  may  combine  and  defraud.  In  truth,  the  rule  is  a  standing 
temptation  to  an  unscrupulous  party  to  tamper  with  his  adver- 
sary's witness. 

What  we  have  here  said  is  based  upon  the  assumption  that  a 
party  knows,  when  he  offers  his  witness,  that  he  is  impeach- 
able. In  many  cases,  however,  —  perhaps  in  the  majority,  —  he 
offers  him  in  perfect  good  faith,  and  without  any  belief,  or  reason 
to  believe,  that  he  can  be  impeached.  And,  if  betrayed,  why 
should  he  not,  by  discrediting,  or  in  any  other  way,  be  allowed 
to  eliminate,  so  far  as  may  be,  the  unexpected  and  adverse  testi- 
mony, or,  at  least,  to  place  it  before  the  jury  in  its  true  light  ? 
More  than  all  this,  upon  what  reasons  of  propriety,  fairness,  or 
justice,  should  an  untrustworthy  witness  be  imposed  upon  the  jury 
as  a  trustworthy  one  ?  The  wholesome  tendency  of  moden  juris- 
prudence is  to  admit  all  relevant  evidence,  without  regard  to  its 
quality  or  the  manner  in  which  it  may  have  been  obtained, 
unless  there  are  some  objections  to  it  on  the  ground  of  public 
policy. 

A  comparatively  recent  case  in  Massachusetts  well  illustrates 
the  inconvenience  of  what  we  conceive  to  have  been  a  misappli- 
cation of  the  rules  we  have  been  discussing.  It  was  there  held, 
that  if  a  witness  testifies,  with  an  obvious  purpose  to  conceal, 
that  he  has  no  knowledge  about  a  certain  fact,  the  party  calling 
him  cannot  be  allowed  to  ask  him  if  he  has  not,  on  a  former  oc- 
casion, sworn  to  his  knowledge  of  that  fact.^  The  reason  given 
is,  that  the  answer  to  the  question  does  not  tend  to  neutralize 
the  effect  of  evidence  given  by  the  witness  against  the  party 
calling  him  ;  for  he  had  given  none,  and  can  only  disparage  the 
witness,  which  is  inadmissible.  This,  however,  loses  sight  of 
the  object  for  which  the  question  is  put ;  which  is,  not  to  neu- 
tralize any  adverse  evidence,  but  to  compel  a  reluctant  or  corrupt 
witness,  by  the  moral  forces  of  the  necessity  of  explaining  his 
inconsistency,  to  disclose  what  he  does  know.  A  party  has  a 
right  to  compulsory  process  to  bring  a  witness  into  court,  although 
the  witness  declares  that  he  knows  nothing  of  the  matter  in- 
quired about.  And  it  is  contempt  of  court  to  refuse  to  obey 
the  summons  for  such  a  reason.^    So  if,  being  in  attendance, 

1  Com.  V.  Walsh,  4  Gray  (MaM.)»  686.    Shaw,  C.  J. 
*  Chapman  v.  Davis,  3  M.  &  G.  609. 
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he  refuses  to  take  the  stand,  it  is  also  a  contempt.^  May  he, 
then,  at  the  very  next  stage  of  the  proceeding,  thwart  the  whole 
object  for  which  the  courts  are  clothed  with  power  to  summon 
witnesses  and  compel  them  to  testify,  and  deprive  the  party  who 
summons  him  of  his  right  to  that  testimony^  by  merely  saying 
that  he  knows  nothing  of  the  matter  inquired  of?  Does  this 
conclude  the  party  calling  him  ?  The  suit,  we  will  suppose,  is 
trover  for  the  conversion  of  a  horse.  The  plaintiff  knew  that 
A.  was  present  when  the  horse  was  taken,  or  sold,  by  the  defend- 
ant, and  was  the  very  person  to  whom  the  defendant  sold  him. 
A.  is  summoned  by  the  plaintiff,  put  upon  the  stand,  and  asked 
if  he  knows  the  defendant.  With  evident  reluctance  to  testify, 
and  with  an  evident  purpose  to  conceal,  he  replies  that  he  does 
not.  Is  it  not  within  the  fair  limits  of  the  rule  by  which  in  the 
discretion  of  the  court  a  party  may  be  allowed  to  cross-examine 
his  own  witness,  not  for  the  purpose  of  discrediting  him,  but  for 
the  purpose  of  compelling  him  to  disclose  the  facts  which  he  is 
attempting  to  conceal,  that  he  should  be  allowed  to  ask  him  if 
he  has  not  said  that  he  did  know  him,  or  made  some  other  state- 
ment which  implies  that  he  did  know  him  ?  Does  not  the  right 
to  cross-examine,  ex  vi  termini^  carry  with  it  the  right  to  expose 
the  witness  to  the  obloquy  of  inconsistency  or  prevarication,  or 
even  to  the  perils  of  perjury,  if  need  be,  in  order  to  elicit  the 
truth?  The  discretion  of  the  court  is  not  an  arbitrary  discre- 
tion. It  attaches  to  the  question,  whether  the  witness  is  a  willing 
or  an  unwilling  one,  —  whether  he  means  to  tell  the  truth  or  to 
conceal  the  truth ;  and,  having  decided,  preliminarily,  that  he 
is  unwilling  and  means  to  conceal,  the  right  of  cross-examina- 
tion supervenes  as  a  right.  To  refuse  to  aUow  a  party  who  pro- 
duces such  a  witness  to  cross-examine  him  within  the  fair  limits 
of  a  cross-examination,  is  to  deprive  him  of  a  right.  And  that 
such  a  question  to  such  a  witness  is  within  the  fair  limits  of 
cross-examination,  is  the  every-day  experience  of  courts.  To 
admit  it,  is  to  expose  fraud,  and,  without  violating  any  legiti- 
mate right  of  the  witness  to  protection,  to  promote  justice.  To 
deny  it,  is  to  shield  fraud,  and,  perhaps,  to  expose  a  just  claim- 
ant to  unmerited  and  irremediable  defeat  To  exclude  such  a 
question,  therefore,  it  seems  to  u^,  is  to  ignore  the  long-sanc- 

1  4  Bl.  Com.  284. 
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tioned  methods  of  cross-examination,  and,  upon  grounds  which 
can  hardlj  be  deemed  more  solid  than  sentiment,  to  jeopardize 
important  rights  which  courts  of  justice  are  established  to  secure. 
Indeed,  we  venture  to  think  that  such  a  decision  would  never 
have  been  made,  had  not  the  learned  Chief  Justice's  mind  been 
unduly  preoccupied  with  the  rule  which  we  have  endeavored  to 
show  is  likely  to  be  useful  only  in  so  far  as  it  is  allowed  to  fall 
into  disuse. 

J.  WiLDKB  May. 
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DIGEST  OF  THE  ENGLISH  LAW  REPORTS  FOR  AUGUST, 
SEPTEMBER,   AND  OCTOBER,   1876. 

Action  against  Public  Officer.  —  See  Frivolous  Suit. 

Amalgamation  of  Companies. 
C.  insured  his  life  in  the  I.  Company,  without  becoming  a  member,  or  en- 
titled to  vote.  By  the  deed  of  settlement  of  the  I.  Company  it  was  provided 
that  a  board  of  directors  should  have  power  to  dissolve  the  company  and  con- 
clude its  business ;  and  in  such  case  the  immediate  demands  against  the  com- 
pany should  be  paid  out  of  its  funds,  and  the  payment  of  its  future  obligations 
should  be  made  by  some  other  company,  with  which  an  arrangement  to  that 
effect  should  be  made.  Subsequently  such  an  amalgamation  of  the  I.  Company 
was  effected  with  the  P.  Company.  Under  it  the  P.  Company  was  to  assume 
and  pay  all  the  outstanding  claims  against  the  I.  Company,  as  they  came  due. 
C,  though  not  properly  a  member  of  the  I.  Company,  and  not  entitled  to  a  vote, 
had  notice  of  the  negotiations  looking  to  the  amalgamation,  but  not  that  it  was 
finally  effected.  The  business  was  then  carried  on  under  the  name  of  the  P. 
and  I.  Company  ;  and  C.  paid  the  new  company  hispremiums  for  fifteen  years. 
Subsequently  the  P.  Company  was  incorporated  with  and  took  the  name  of  the 
£.  Society;  and  finally  the  I.  Company  and  the  E.  Society  were  both  ordered  to 
be  wound  up.  Held^  that  C.  could  not  be  considered  a  creditor  of  the  I.  Com- 
pany in  the  winding-up  proceedings.  In  re  European  Assurance  Society  Arbi- 
tration Acts,  and  Industrial  and  General  Life  Assurance  and  Deposit  Company. 
Cocker's  Case,  3  Ch.  D.  1. 

Annuity.  —  See  Residuary  Legatee. 
Arbitration  Clause.  —  See  Covenant. 

Bailment. 
1.  Plaintiff  left  two  parcels  worth  £60  with  a  servant  of  the  defendant  railway 
company,  paid  for  their  deposit  without  declaring  their  value,  and  received 
therefor  a  ticket  headed  **  Luggage  and  cloak  office,"  and  bearing  on  its  face, 
in  plain  type,  a  reference  to  conditions  on  the  back.  Among  these  conditions 
was  one  stating  that  the  company  would  not  be  responsible  for  more  than  £5 
value,  unless  the  extra  value  was  declared  and  paid  for,  and  that  **  the  company 
will  not  be  responsible  for  loss  of  or  injury  to  articles  except  left  in  the  cloak- 
room." Plaintiff  knew  there  were  conditions  on  the  ticket,  but  did  not  know 
what  they  were.  The  parcels  were  left  by  the  servant  in  an  exposed  place, 
instead  of  putting  them  in  the  "Xuggage  and  cloak  office,"  referred  to  on  the 
ticket,  and  a  thief  made  off  with  them.  Held,  that  the  plaintiff  could  not 
recover  although  the  parcels  were  not  put  into  the  cloak-room,  because  the  con- 
ditions on  the  ticket  were  binding,  and  the  plaintiff  must  be  held  to  have  ha^ 
knowledge  of  them.     Harris  v.  The  Great  Western  Railway  Co.,  1  Q.  B.  D.  515. 
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2.  Plaintiff  left  his  bag,  worth  £24  12«.,  at  the  cloak-Toom  of  defendant's 
station,  and  received  a  ticket  therefor,  on  the  face  of  which  was  the  date  and 
number  of  it,  and  the  time  of  opening  and  closing  the  cloak-room,  and  the 
words  **  See  Back."  On  the  back  it  was  stated  that  the  company  would  be 
responsible  only  to  the  amount  of  £10.  There  was  also  a  notice  to  this  effect 
hung  in  the  cloak-room  in  a  conspicuous  place.  The  jury  found  as  a  fact  that 
the  plaintiff  did  not  read  his  ticket,  and  did  not  know  of  the  condition  on  the 
back,  and  that,  as  a  reasonably  careful  man,  he  was  under  no  obligation  to 
make  himself  aware  of  said  condition.  Held^  that  the  company  was  liable  for 
the  value  of  his  bag.  Parker  v.  The  South-eastern  Railway  Co*,  1  C.  P.  D. 
418. 

Banker.  —  See  Bills  and  Notes,  8. 
Bask  Fee.  —  See  Tenant  in  Tail. 

Bill  of  Ladinq. 
By  a  bill  of  lading,  306  packages  of  tea,  shipped  on  board  the  Medway  at 
London  for  Montreal,  for  the  appellants,  were  **  to  be  delivered  from  the  ship's 
deck  where  the  ship's  responsibility  shall  cease  at  the  port  of  Montreal  .  .  . 
unto  the  Grand  Trunk  Railway,  and  by  them  to  be  forwarded  thence  to  the 
station  nearest  Toronto,  and  at  the  aforesaid  station  delivered  to  "  the  appel- 
lants or  their  assigns.  There  was  a  list  of  exceptions  to  liability,  and  then  the 
clause,  **  No  damage  that  can  be  insured  against  will  be  paid  for,  nor  will  any 
claim  whatever  be  admitted,  unless  made  before  the  goods  are  removed. "  The 
ship  arrived  May  2d  or  3d.  The  tea  was  \mloaded  and  placed  in  shipping- 
sheds.  From  the  shipping-sheds  it  was  removed  to  the  railway  freight-sheds 
on  the  6th,  9th,  and  12th  of  May,  and  delivered  at  the  appeUant's  warehouse  in 
Toronto  on  the  13th,  16th,  and  17th  of  May.  The  shippers  were  informed  by 
the  appellants  of  damage  to  the  tea  on  the  SOth  of  May.  Held^  that  the  clause, 
**  Nor  will  any  claim  whatever  be  admitted  unless  made  before  the  goods  are 
removed,"  referred  to  the  removal  of  the  goods  from  the  railway  station  rather 
than  from  the  ship,  and  that  not  merely  patent  damage,  but  latent  damage, 
that  an  examination  at  the  station  would  have  revealed,  was  meant.  Appeal 
dismissed.     Moore  v.  Harris^  1  App.  Cas.  318. 

Bills  and  Notes. 

1.  16  &  17  Vict.  c.  59,  §  19,  provides,  that,  if  a  check  is  presented  to  a 
bank  **  which  shall,  when  presented  for  payment,  purport  to  be  indorsed  by  the ' ' 
payee,  the  bank  shall  not  be  liable  by  paying  the  same,  &c.  Plaintiffs  did 
business  in  their  own  name,  and  also  as  **  S.  &  Co.,  Agent,  K."  In  payment 
for  goods  bought  of  the  latter  concern,  defendants  gave  checks  payable  to 
**  S.  &  Co.  or  order,"  to  K.,  who  indorsed  the  checks:  **  S.  &  Co.,  per  K., 
Agent,"  got  the  money,  and  misappropriated  it.  Held^  that  the  defendants 
were  not  liable  to  the  plaintiffs  in  any  form.  Charles  v.  Blackwelly  1  C.  P.  D. 
548. 

2.  The  plaintiffs  in  New  York  purchased  a  draft  of  S.  &  Co.  for  £1,000  on 
S.,  P.,  &  Co.  in  London,  payable  to  the  order  of  the  plaintiffs.  They  indorsed 
it  to  W.  &  Co.,  of  Bradford,  England,  and  enclosed  it  in  a  letter  to  W.  &  Co. 
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for  transmiflsioD.  The  letter  was  placed  in  the  '*  Letter  Box ''  in  the  plain- 
tiffs' office,  where  their  letters  for  the  post  were  usually  put.  It  was  stolen  by 
one  of  their  clerks  whose  dntj  it  was  to  take  the  letters  to  the  post-office,  and 
in  the  course  of  a  fortnight  it  was  presented  to  defendants'  bank,  with  a  forged 
indorsement  by  W.  &  Co.  to  C.  or  order,  and  the  blank  indorsement  of  C, 
the  bearer.  Defendants  received  the  draft,  stamped  it  with  their  bank  stamp, 
sent  it  to  S. ,  P.,  &  Ck>.,  got  the  money  on  it,  and  turned  the  money  over  to  the 
bearer.  Evidence  was  offered  at  the  trial  to  show  that  it  was  the  general 
custom  to  send  a  letter  of  advice  with  a  draft,  or  on  the  next  steamer  when  a 
foreign  remittance  was  made.  This  evidence  was  rejected.  Held^  that  an  action 
for  money  received  to  the  plaintiffs'  use  would  lie;  that  there  was  no  evidence 
of  negligence  to  estop  the  plaintiffs  from  setting  up  their  title  to  the  draft;  and 
that  the  evidence  in  question  was  properly  rejected.  Arnold  v.  Cheque  Bank, 
Same  v.  City  Bank,  1  C.  P.  D.  673. 

3.  A  check  drawn  by  the  plaintiff  on  M.  &  Co.,  his  bankers,  payable  to  the 
order  of  P. ,  and  crossed  *  *  L.  and  C.  Bank, ' '  was  stolen  from  P. ,  and  his  indorse- 
ment forged.  It  was  then  offered  to  defendant,  who,  after  telegraphing  to  M.  & 
Co. ,  and  receiving  word  that  the  check  was  good,  took  it  in  good  faith  and  gave 
iito  his  bankers  for  presentation.  Meantime  P.  learned  his  loss,  wrote  to  plain- 
tiffs about  it,  and  asked  for  another  check,  which  was  sent  him.  Afterwards 
the  first  check  was  presented  to  M.  &  Co.  by  the  L.  and  J.  Bank,  and  was  paid 
in  spite  of  the  crossing  on  its  face.  Subsequently  the  second  check  was  pre- 
sented to  M.  &  Co.,  and  paid.  The  jury  found  everybody  concerned,  except 
the  defendant,  had  been  guilty  of  negligence  in  the  matter.  Heldy  that  the 
action  could  be  maintained,  as  the  defendant  acquired  no  title  to  the  check, 
and  M.  &  Co.  paid  the  first  check  without  authority.  Bobbett  v.  PinkeU, 
1  Ex.  D.  368. 

Bond  bt  Shipmaster.  —  See  Collision,  2. 

Broker. 

H.  &  Co. ,  fruit-brokers,  gave  the  plaintiff  a  sold-note  as  follows  :  '*  We  have 
this  day  sold  to  you,  on  account  of  James  Morand  &  Co.,  2,000  cases  oranges," 
which  they  signed  with  their  own  name  merely.  In  an  action  against  the 
brokers  for  non-performance,  held  that  they  intended  to  bind  their  principals, 
and  that  they  were  not  liable  as  principals  themselves.  Gadd  v.  Houghton^ 
1  Ex.  D.  367. 

See  Principal  and  Agent,  2. 

Carrier.  —  See  Common  Carrier. 

Charterpartt.  —  See  Freight. 

Check.  —  See  Bills  and  Notes,  1,  2,  3. 

Class. 
1.  A  testator  left  an  aggregate  fund  to  trustees  to  pay  the  income  to  his  wife, 
and  on  her  death  to  apply  tiie  income  to  the  support  of  **  such  child  or  chil- 
dren of  mine  then  living,  and  of  the  issue  of  my  child  or  children  then  de- 
ceased, .  .  .  imtil  my  youngest  surviving  child  shall  have  attained  the  age  of 
twenty-one  years."    At  that  time,  the  trustees  were  to  make  certain  sales  of 
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real  estate,  and  to  stand  possessed  of  the  whole  fund  in  trust  for  '^  my  child 
or  children  then  living,  and  the  issue  then  living  of  my  child  or  children 
dying  before  that  period,^'  the  shares  of  the  children  to  be  paid  imme- 
diately, the  shares  of  the  other  issue  at  marriage  or  the  age  of  twenty-one. 
The  youngest  child  became  twenty-one  in  1862.  The  widow  died  in  1874, 
and  several  of  the  children  had  died  before  hei*.  Held,  that  the  class  to  take 
was  to  be  ascertained  at  the  widow's  death,  and  the  personal  representatives 
of  a  child  dying  before  that  time  took  nothing.  —  In  re  Deighton^s  Settled 
Estates,  2  Ch.  D.  788. 

2.  A  testator  gave  the  residue  of  his  estate  to  trustees  in  trust  to  pay  the 
income  to  R.  M.  for  his  life,  and  at  his  death  to  pay  the  trust  fund  to  his 
sister's  female  children  *^  on  their  attaining  the  age  of  twenty-one  years,  or 
marrying  with  the  consent  of  their  parents."  R.  M.  died  in  1870,  at  which 
time  the  testator's  sister  was  a  widow  with  two  daughters.  In  1876,  one  daugh- 
ter married  with  her  mother's  consent,  and  she  and  her  husband  petitioned 
for  the  transfer  of  a  half  of  the  residue  of  testator's  estate.  Held,  that  the 
**  consent  of  parents  "  must  mean,  **  parents  or  parent,  if  any,"  so  that  when 
the  daughter  married  with  her  mother's  consent  she  took  a  vested  interest, 
and  the  class  to  take  was  to  be  fixed  when  an  individual  of  it  became  abso- 
lutely entitled.  —  Dawson  v.  Oliver-Massey,  2  Ch.  D.  753. 

Cloak-Room  Ticket.  —  See  Bailment,  1,  2. 
Collateral  Covenant.  —  See  Covenant. 

Collision. 

1.  An  Inman  steamer,  going  at  ten  and  a  half  knots  an  hour,  on  a  dark 
night,  between  Queenstown  and  Liverpool,  overtook  and  ran  down  a  bark 
having  no  light  astern.  The  bark  saw  the  steamer  a  quarter  of  an  hour  before 
the  collision,  but  had  not  time  enough  to  run  up  a  light  before  they  struck. 
The  steamer  did  not  see  the  bark.  Held,  that  the  steamer  was  liable,  and 
that  there  was  no  contributory  negligence  on  the  part  of  the  bark.  —  The 
City  of  Brooklyn,  1  P.  D.  276. 

2.  A  steamer,  bound  to  a  port  for  a  perishable  cargo  of  fruit,  negligently 
ran  into  a  sailing-vessel;  and  the  master  of  the* steamer,  to  avoid  detention, 
and  in  good  faith,  gave  a  bond  binding  himself  and  his  owners  to  pay  the 
damage  done.  In  an  action  against  the  vessel  by  the  captain  for  wages  and 
disbursements,  including  the  amount  of  the  penalty  of  the  bond,  held  that 
the  amount  of  the  penalty  must  be  held  in  court  to  abide  the  result  of  any 
claim  preferred  against  the  captain  in  respect  of  the  bond.  —  The  Limerick, 
1  P.  D.  292. 

Commission    for    Introducing    Purchaser.  —  See  Company,  2  ;    Con- 
struction OF  Contract. 

Common  Carrier. 

The  plaintiff  shipped  two  horses  on  a  steamer  belonging  to  defendant,  for 

transportation.     There  was  no  bill  of  lading.     In  a  storm  of  more  than  usual 

violence,  partly  from  the  rolling  of  the  ship  in  the  heavy  sea,  and  partly  from 

struggling  from  fright,  one  of  the  horses  was  so  injured  that  she  died.    The 
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jury  expressly  found  that  there  was  no  want  of  due  care  on  the  part  of  the 
defendant,  either  in  taking  proper  measures  beforehand  for  guarding  against 
storms,  or  in  the  treatment  of  the  horse  at  the  time  of  the  storm  and  after- 
wards. Held,  that  the  defendant  was  not  liable.  **  Act  of  God  "  defined  by 
CocKBURN,  C.  ^.  —  Nugent  v.  Smith,  1  C.  P.  D.  423;  s.  c.  1  C.  P.  D.  19; 
10  Am.  Law  Rev. 

Company. 

1.  An  imlimited  company  of  more  than  twenty  members,  and  not  regis- 
tered as  the  statute  required,  was  formed  in  1871.  In  1873  it  transferred  its 
assets  and  debts  to  a  limited  company,  and,  in  the  proceedings  of  winding  up. 
the  solicitors  employed  by  the  original  company  in  forming  it  presented  a 
bill  for  services.  Held,  that  the  solicitors'  claim  could  not  be  allowed,  as  the 
services  for  which  they  claimed  were  illegal,  the  whole  formation  of  the  origi- 
nal company  being  contrary  to  statute.  Quosre,  if  either  a  member  or  cred- 
itor of  a  company  not  formed  in  accordance  with  the  Companies  Act  can  have 
it  wound  up  by  the  court.  —  In  re  South  Wales  Atlantic  Steamship  Co.,  2  Ch. 
D.  763. 

2.  S.,  owner  of  ironworks,  made  an  agreement  with  W.  and  H.  to  pay  them 
£1,500,  if  the  latter  should  form  a  company  within  three  months,  and  have  it 
purchase  the  works  at  a  valuation.  A  week  or  two  later,  S.  made  an  agree- 
ment with  W.  for  the  purchase  of  the  works  by  a  company  of  which  W.  was 
to  act  as  trustee.  Subsequently,  but  not  within  three  months,  W.  and  H.  got 
up  a  registered  company,  with  seven  directors.  The  company  adopted  the 
agreement  to  purchase  made  with  W. ,  and  the  directors  were  to  pay  the  ex- 
penses of  getting  up  the  company.  They  were  not,  however,  informed  of  the 
agreement  made  by  S.  to  pay  H.  and  W.  £1,500.  Nobody  took  shares  besides 
the  directors;  and  the  company  was  wound  up.  H.  and  W.  put  in  a  claim  for 
their  services,  and  the  valuer  for  his.  Held,  that  the  fraud  on  the  directors 
in  concealing  from  them  the  agreement  between  S.  and  H.  and  W.,  together 
with  the  fact  that  the  company  had  derived  no  benefit  from  the  sendees  of  the 
latter,  precluded  any  claim  for  compensation,  and  that  the  valuer  must  look 
to  H.  and  W.  for  his  pay.  —  In  re  Hereford  Sf  South  Wales  Waggon  jr  Engi- 
neering Co.,  2  Ch.  D.  621. 
.    See  Contributory,  1,  2;  Estoppel. 

Concealment.  —  See  Company,  2;  Marine  Insurance,  1. 

Condition  on  Ticket.  —  See  Bailment,  1,  2. 

Consideration.  —  See  Principal  and  Agent. 

Conspiracy.  —  See  Frivolous  Suit. 

Construction  of  Contract. 
Defendant  wrote  the  plaintiffs  thus:  **The  land  and  premises  of  the  B. 
Works  are  my  property  solely,  but  the  business  of  it  is  carried  on  by  myself 
and  my  partner.  In  case  of  your  introducing  a  purchaser  of  all  the  premises, 
or  part  of  them,  of  whom  I  shall  approve,  or  in  case  of  your  introducing  capi- 
tal which  I  should  accept,  I  could  pay  you  a  commission  of  five  per  cent  on 
the  amount  in  either  case,  provided  no  one  else  is  entitled  to  a  commission  in 
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respect  of  the  same  introduction.''  The  plaintiffs  procured  one  W.  to  lend 
defendant  £10,000,  and  they  were  pwd  their  conunission  of  five  per  cent 
therefor.  Subsequently  W.  advanced  £4,000  more,  under  an  agreement  with 
the  defendant  for  a  partnership.  Plaintifts  claimed  commission  on  this  sum, 
but  admitted  that  the  advance  of  the  £4,000  was  not  contemplated  when  the 
£10,000  was  advanced,  and  that  the  £4,000  advanced  was  the  result  of  negotia- 
tions between  defendant  and  W.  about  a  partnership.  Held,  that  the  plaintiff 
could  not  recover.  —  Tribe  v.  Taylor,  1  C.  P.  D.  506. 
See  Contract,  2. 

Constructive  Total  Loss.  —  See  Marine  Insurance,  2. 
Contingent  Interest.  —  See  Marriage  Settlement. 

Contract. 

1.  The  defendants  bought  rice  of  the  plaintiffs,  to  be  shipped  at  Madras 
*  during  the  months  of  March  'J?  April,  1874,  about  600  tons,  per  Rajah,  of 
Cochin."  The  600  tons  filled  8,200  bags;  of  which  1,780  bags  were  shipped 
Feb.  23,  1,780  bags  Feb.  24,  3,560  bags  Feb.  28,  and  the  remaining 
1,080  bags  on  Feb.  28,  with  the  exception  of  50  bags,  which  were  shipped 
March  3,  on  which  day  the  bill  of  lading  for  the  last  1,080  bags  was  signed. 
The  defendants  refused  to  accept  the  rice  upon  its  arrival.  Evidence  was 
given  that  rice  shipped  in  February  would  be  the  spriug  crop,  and  equally 
good  with  rice  shipped  in  March  or  April.  Held,  that  the  defendants  were 
not  bound  to  accept  the  rice.  —  Shand  v.  Bowes,  1  Q.  B.  D.  470. 

2.  The  plaintiff  contracted  with  the  defendants  to  construct  some  dock- 
works.  There  was  in  the  contract  provision  for  a  penalty  of  £100  a  week 
in  case  the  works  were  not  completed  on  or  before  Aug.  31,  1873.  The 
works  were  not  completed  on  that  date,  and  on  Jan.  22,  1874,  the  defend- 
ants gave  notice  to  the  plaintiff  to  terminate  the  contract ;  and  they  at  the 
same  time  seized  the  materials  and  implements  of  the  plaintiff,  under  the  fol- 
lowing clause  in  the  contract:  *'  Should  the  contractor  fail  to  proceed  in  the 
execution  of  the  works  in  the  manner  and  at  the  rate  of  progress  required 
by  the  engineer,  or  to  maintain  the  said  works  to  the  satisfaction  of  the  engi- 
neer, his  contract  shall,  at  the  option  of  the  company,  be  considered  void,  as 
far  as  relates  to  the  works  remaining  to  be  done;  and  all  sums  of  money  due 
the  contractors,  together  with  all  materials  and  implements  in  his  possession, 
and  all  siuns  named  as  penalties  for  non-fulfilment  of  the  contract,  shall  be 
forfeited  to  the  company,  and  the  amount  shall  be  considered  as  ascertained 
damages  for  breach  of  contract."  There  was  a  clause  providing  that  if  the 
works  were  not  completed  **  within  the  period  limited  for  that  purpose,"  it 
should  be  lawful  for  the  company  to  assume  control  of  and  finish  tfaem,  in 
which  case  the  contractor  should  be  paid  only  for  the  work  he  had  done. 
Held,  that  the  forfeiture  of  the  sums  of  money,  materials,  and  implements,  as 
set  forth  in  the  above  clause,  could  only  be  enforced  before  the  expiration  of 
the  time  limited  for  the  completion  of  the  contract.  —  Walker  v.  The  London 
ff  North-western  Railway  Co.,  1  C.  P.  D.  518. 
See  Principal  and  Agent,  1. 

Contract  to  Sell.  —  See  Vendor's  Lien. 
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Contributory. 

1.  D.,  a  shareholder  in  the  £.  Company,  transferred,  Feb.  26,  1859,  his 
shares  to  trustees  for  the  P.  P.  Company,  in  pursuance  of  an  arrangement  ap- 
proved by  the  majority  of  the  shareholders  of  the  £.  Company  to  amalgamate 
with .  the  P.  P.  Company.  The  transfer  of  D.'s  shares  was  not  enrolled  in 
chancery,  as  required  by  a  private  act  of  Parliament.  The  E.  Company  gave 
up  business;  and,  Jan.  20,  1873,  it  was  wound  up.  The  private  act  of  Parlia- 
ment provided,  that,  although  a  shareholder  should  be  liable  until  his  transfer 
of  shares  was  duly  enrolled  in  chancery,  yet  that  he  should  be  **  entitled  to  be 
reimbursed  out  of  the  funds  of  the  company  for  all  losses  sustained  in  conse- 
quence thereof;  further,  that  he  should  not  be  liable,  except  so  far  as  **he 
would  have  been  liable  as  a  partner; "  and  that  no  party  could  recover  more 
from  an  individual  shareholder  than  could  ^*have  been  recovered  if  this  act 
had  not  been  passed."  Held,  that  it  would  be  idle  to  make  him  a  contribu- 
tory on  the  ground  that  the  transfer  of  his  shares  bad  not  been  enrolled,  since 
whatever  he  would  pay  as  contributor  must  be  at  once  repaid  him  under  the 
other  provisions  of  the  act.  — In  re  European  Assurance  Society  Arbitration  Acts. 
Daman's  Case,  3  Ch.  D.  21. 

2.  R.,  a  stockholder  in  the  B.  C.  Insurance  Company,  assigned  his  shares  to 
a  trustee  for  the  B.  N.  Insurance  Company,  in  pursuance  of  an  arrangement 
approved  by  the  majority  of  the  stockholders  of  the  B.C.  Company  to  transfer 
its  business  to  the  B.  N.  Company.  R.  was  paid  for  his  shares  out  of  the  assets  of 
the  B.  C.  Company ;  but  it  was  not  shown  that  he  knew  this.  In  accordance  with 
a  private  act  of  Parliament,  the  transfer  of  R.'s  shares  was  enrolled  in  chan- 
cery, as  he  thought,  at  once,  but  really  not  till  four  years  after  the  transfer. 
On  the  winding  up  of  the  B.  C.  Company  some  years  afterwards,  when  it  was 
decided  that  the  B.  C.  policies  were  still  good  against  that  company,  it  was 
held  that  R.  was  not  a  contributory.  —  In  re  European  Assurance  Society  Arbi- 
tration Acts,    Rivington's  Case,  3  Ch.  D.  10. 

Contributory  Nboliobncb.  —  See  Collision,  1. 

Covenant. 
Covenant  by  a  lessee  to  keep  only  such  a  number  of  hares  and  rabbits  as 
should  not  injure  the  crops,  &c. ;  and  in  case  he  kept  a  greater  number,  he 
should  pay  a  fair  compensation  for  the  damage,  to  be  fixed,  in  case  of  disagree- 
ment, by  two  arbitrators.  In  an  action  for  breach  of  the  covenant  to  keep  only 
such  a  number,  held  that  the  action  could  be  maintained  before  an  arbitra- 
tion, the  clause  as  to  arbitration  being  a  distinct  and  collateral  covenant. 
Daxoson  et  al.  v.  Lord  Fitzgerald,  1  Ex.  D.  257. 

Creditor  with  Notice.  —  See  Joint  Debtor. 

Damage  to  Cargo.  —  See  Bill  of  Lading. 

Damages,  Measure  of.  —  See  Measure  of  Damages. 

Deaf  Mute. 
A  deaf  mute  was  found  guilty  of  felony,  but  the  jury  also  found  that  the 
prisoner  was  not  capable  of  understanding,  and  did  not  understand,  the  pro- 
ceedings against  him.     Held^  that  the  prisoner  could  not  be  convicted ;  and 
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it  was  ordered  that  he  be  detained  as  of  insane  mind  during  the  Queen's  pleas- 
ure. —  The  Queen  v.  Berry,  1  Q.  B.  D.  447. 

Debentures. 
The  R.  Company,  by  its  directors  duly  authorized,  issued  one  hundred 
certificates  of  indebtedness,  or  *^  mortgage  debentures,''  at  95.  Sixty  of  them 
were  sold,  and  forty  were  issued  to  C.  &  C,  as  trustees  for  the  company.  Sub- 
sequently the  R.  Company  pledged  the  other  forty  to  secure  a  loan  of  £10,000. 
at  ten  per  cent,  with  power  of  sale  in  the  pledgee.  On  the  winding  up  of  the 
company  there  were  considerable  assets ;  and  the  pledgee  claimed  to  prove  for 
the  £10,000,  and  to  shdixQ  pari  passu  with  the  other  debenture-holders.  Heldy 
that  the  claim  should  be  allowed,  and  that  the  pledge  was  not  ultra  vires. 
—  In  re  RegerWs  Canal  Ironworks  Co.,  3  Ch.  D.  43. 

Debt  of  Honor.  —  See  Infant. 

Delivery  of  Cargo.  —  See  Bill  of  Lading. 

Discovery.  —  See  Production  of  Documents. 

Distribution.  —  See  Trust  to  Sell. 

Documents,  Inspection  of.  —  See  Inspection  of  Documents. 

Estoppel. 
A  company,  formed  to  build  a  railway,  improperly  went  on  when  only  one- 
fifth  of  the  capital  stock  was  taken.  In  a  bill  filed  by  a  shareholder  to  avoid 
his  contract  to  take  shares,  it  appeared  that,  for  a  long  time  after  the  com- 
pany was  to  his  knowledge  proceeding  illegally,  he  continued  to  act  with  the 
other  members  of  it,  and  did  not  protest  against  the  improper  and  illegal  acts. 
Held,  that,  though  he  might  have  originally  had  a  ground  of  relief,  he  had  lost 
it  by  acquiescence.  —  Sharpley  v.  LoiUh  if  East  Coast  Railway  Co.,  2  Ch.  D.  663. 
See  Bills  and  Notes,  2;  Vendor's  Lien. 

Equitable  Owner.  —  See  Insurance. 
Evidence.  —  See  Bills  and  Notes,  2. 

Forcible  Entry. 
L.  was  mortgagee  in  fee  of  premises,  but  did  not  take  actual  possession. 
T.  and  W.  occupied  the  premises  under  the  mortgagor,  who  had  never  been  dis- 
possessed. L.  one  day  had  a  carpenter  take  off  the  lock  of  one  of  the  doors,  and 
he  entered  into  possession.  T.  and  W.  entered  by  a  window  and  expelled  L. 
L.  had  them  indicted  for  forcible  entry.  They  were  acquitted,  and  sued 
L.  for  malicious  prosecution  without  reasonable  and  probable  cause.  Held, 
that  the  action  could  not  be  maintained.  K  L.  got  the  legal  possession  for 
civil  purposes,  that  was  ground  enough  for  an  indictment  against  T.  and  W.  for 
forcible  entry.  —  Lows  v.  Telford  etal.,  1  App.  Cas.  414. 

Foreign  Judgment.  —  See  Marine  Insurance,  2. 

Forfeiture.  —  See  Contract,  2. 

Forged  Indorsement.  —  See  Bills  and  Notes,  2,  3. 

Fraud.  —  See  Company,  2. 

Frauds,  Statute  of.  —  See  Statute  of  Frauds. 
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Freight. 
Charterparty  by  the  defendants  to  convey  a  cargo  of  railway  iron  from 
England  to  Taganrog,  Sea  of  Azof,  **  or  so  near  thereto  as  the  ship  could 
safely  get;"  consigned  to  a  Russian  railway  company.  The  ship  arrived 
Dec.  17,  at  Kertch,  a  port  thirty  miles  from  Taganrog,  where  the  cap- 
tain, the  plaintiff,  found  the  sea  blocked  up  with  ice,  and  unnavigable  till 
April.  Against  the  orders  of  the  charterers,  who  notified  him  that  they 
would  hold  him  responsible,  he  proceeded  to  unload  the  cargo;  and,  there 
being  nobody  to  receive  it,  he  put  it  in  charge  of  the  custom-house  authorities 
there.  The  consignees  claimed  it;  and,  on  their  producing  the  bills  of  lading 
and  charterparty,  it  was  delivered  to  them  against  the  captain's  claim  that  it 
should  be  retained  for  freight.  A  receipt  was  given  to  the  effect  that  the 
cargo  was  received  **  on  the  power  of  the  charterparty  and  the  bill  of  lading." 
Heldy  by  Mellor  and  Quain,  JJ.,  that  the  captain  was  entitled  to  no 
freight;  by  Coceburn,  C.  J.,  that  he  ought  to  have  ixeightpro  rata.  Met- 
calfe V.  The  Britannia  Ironworks  Co.,  1  Q.  B.  D.  613. 

Frivolous  Suit. 
The  court  will  stay  summarily  as  frivolous  and  vexatious  an  action  brought 
for  conspiring  to  make,  and  making,  false  statements  about  the  plaintiff,  if 
the  defendants  come  in  and  show  that  they  did  all  that  they  did  as  members 
of  a  military  court  of  inquiry,  and  in  the  performance  of  their  official  duty.  — 
Dawkins  v.  Prince  Edward  of  Saxe  Weimar.  Same  v.  Wynyard.  Same  v. 
Stephenson,  1  Q.  B.  D.  499. 

Fund  in  Court.  —  See  Marriage  Settlement. 

Good- Will.  —  See  Mortgagor  and  Mortgagee. 

Indorsement  of  Check.  —  See  Bills  and  Notes,  1*  2,  3. 

Infant. 
B.,  being  of  full  age,  promised  to  pay,  **  as  a  debt  of  honor,*'  a  debt  con- 
tracted when  under  age.     Such  a  promise  is  not  a  **  ratification  of  the  con- 
tract made  during  infancy,"  as  a  *' debt  of  honor''  cannot  be  e*hf orced  at 
law.  —  Maccord  v.  Osborne,  1  C.  P.  D.  569. 

Inspection  of  Documents. 
Letters  written  and  sent  for  the  confidential  and  private  information  of  tho 
solicitor  of  a  party  in  a  future  suit,  and  having  reference  to  the  subject-matter 
thereof,  are  not  privileged.  But  if  they  are  written  in  reply  to  the  applica- 
tion of  such  solicitor,  with  a  view  to  using  the  information  so  obtained  in  the 
suit,  the  case  is  otherwise.  —  APCorquodale  v.  Bell,  1  C.  P.  D.  471. 

Insufficient  Assets.  —  See  Residuary  Legatee. 

Insurance. 
D.  became  owner  of  a  vessel  in  December,  1868,  and  the  plaintiff  equita- 
ble mortgagee.     D.  applied  for  insurance  on  the  vessel  in  the  defendant  com- 
pany in  January,  1869,  ordering  the  policy  made  in  plaintiff's  name,  and  sent 
to  him.     The  policy,  in  tlie  usual  form,  was  made  in  the  name  of  D.,  but  sent 
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to  plaintiff.  D.  did  not  inform  the  defendant  company  that  plaintiff  wae 
equitable  mortgagee.  In  the  policy,  inter  alia,  was  this:  "  This  is  to  certify 
that  Mr.  D.,  as  ship's-husband  for  the  H.,  whereof  is  master  at  the  present 
time  D.,  has  this  day  paid  £17  10«.  for  insurance  ...  on  said  vessel." 
In  January,  1870,  while  the  vessel  was  on  a  voyage,  plaintiff  took  out  a  policy 
like  the  preceding,  but  in  his  own  name  as  ship*s-husband.  In  March,  1870, 
plaintiff,  on  application  of  the  defendant  company,  paid  the  yearly  assessment 
for  losses,  and  received  a  receipt  therefor  as  husband  of  the  said  vessel.  In 
October,  1870,  he  paid  another.  '  In  May,  1870,  D.  transfen*ed  the  vessel  to 
the  plaintiff,  who  became  registered  owner.  The  defendant  company  had 
no  notice  of  this.  Later,  D.  put  in  a  claim  for  the  loss  of  an  anchor.  In 
November,  1870,  the  vessel  was  lost,  and  in  December  plaintiff  put  in  a  claim 
for  the  insurance.  In  January,  on  request  of  the  company,  D.  attended  a 
meeting  of  the  directors  to  consider  the  claim.  After  his  withdrawal  they  re- 
solved that  there  was  no  claim.  In  April,  1871,  another  meeting  was  held, 
which  came  to  a  similar  resolution ;  but  D.  was  not  notified,  and  the  plaintiff 
had  no  notice  of  either  meeting.  Neither  D.  nor  the  plaintiff  had  signed,  or 
been  asked  to  sign,  the  articles.  The  company  was  a  limited  mutual  insurance 
company.  Every  person  insuring  a  ship  in  the  company  was  a  member,  pro- 
vided he  signed  the  articles.  The  directors  were  to  manage  the  affairs  of, 
and  act  fully  for,  the  company,  with  full  power  to  settle  disputes  between  mem- 
bers and  the  company;  and  no  member  could  bring  suit  against  the  company, 
except  as  thus  provided.  If  any  member  sold  his  ship,  the  new  owner  was  to 
have  no  claim  upon  the  company  for  loss.  In  case  of  loss,  the  directors  were 
to  summon  the  owner,  master,  or  crew,  as  they  saw  fit,  and  make  inquiry  as 
to  the  loss.  Held,  reversing  decision  of  the  Queen's  Bench,  that  the  plaintiff 
could  recover.  (Archibald,  J.,  and  Pollock,  B.,  dissenting.) — Edtoards 
V.  The  Aherayron  Mutual  Ship  Insurance  Society,  1  Q.  B.  D.  663. 

Joint  Dkbtor. 
The  defendants,  R.  and  U.,  who  were  partners,  had  been  in  the  habit  of  con- 
signing goods  through  the  plaintiffs  to  B.  and  S.  for  sale,  the  proce^eds  to  be 
remitted  by  B.  and  S.  to  the  plaintiffs.  By  an  agreement  in  writing  between 
plaintiffs  and  R.  and  H.,  these  remittances  were  to  be  held  to  pay  any  advances 
made  by  plaintiffs  on  account  of  R.  and  H. ;  and  the  balance  was  to  be  sent  to  R. 
and  H.  The  practice  was  for  the  defendants  to  draw  on  the  plaintiffs,  who  ac- 
cepted the  drafts;  and  the  defendants  discounted  their  acceptances.  In  case 
the  goods  were  not  sold  in  season  for  the  acceptances  to  be  met,  the  defend- 
ants made  a  new  draft,  which  the  plaintiffs  accepted.  Thus  the  plaintiffs  got 
ne.w  funds  to  meet  the  old  acceptances,  and  the  defendants  got  further  time. 
This  course  continued  for  five  years,  at  the  end  of  which  time  R.  and  H.  dis- 
solved partnership.  At  that  time  there  were  goods  in  the  hands  of  B.  and  8. 
for  sale,  and  the  plaintiffs  had,  on  the  security  of  them,  accepted  R.  and  H.*8 
drafts.  H.  went  on  with  the  business,  and  drew  new  drafts  in  the  same  manner, 
in  the  name  oi  **  R.  and  H.,  in  liquidation. ''  A  year  after  the  dissolution,  H.  in- 
formed plaintiffs  that  R.  had  withdrawn,  and  that  he  (H.)  would  go  on  with  the 
business.  Plaintiffs  afterwards  accepted  R.*s  drafts  in  the  manner  above  de- 
scribed, by  the  discount  of  which  they  were  saved  cash  advances.  The  action  was 
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brought  partly  for  advances  which  had  been  renewed  by  "  R.  and  H.,  in  liqui- 
dation," partly  for  advances  which  had  been  renewed  by  H.'s  draft  alone, 
accepted  by  plaintiffs.  Held,  that  the  plaintiff  had  a  right  to  treat  both  R. 
and  H.  as  principal  debtors,  and  that  R.  was  not  discharged  by  the  extension 
of  time  given  H.  in  pursuance  of  the  practice  of  the  parties.  —  Swire  et  al,  v. 
Redman  ^  Holt,  1  Q.  B.  D.  536. 

Laches.  —  See  Estoppel. 

Lease.  * 
The  habendum  of  a  lease  stated  the  term  as  94}  years,  the  reddendum,  as 
911.  The  counterpart  of  the  lease  signed  by  the  lessee  had  91}  in  both  parts. 
Held,  that  the  habendum  must  control  the  reddendum  in  the  lease  itself,  and 
that  the  counterpart  must  be  made  to  follow  the  lease,  and  that  the  term  was 
therefore  94*  years.  —  BurcheU  v.  Clark,  1  C.  P.  D.  602. 

Liability  of  Master.  —  See  Collision,  2. 

Liability  of  Ship-Owner.  —  See  Bill  of  Lading. 

Lien.  —  See  Vendor's  Lien. 

Life  Insurance.  —  See  AMALOAif  ation  of  Companies. 

Limitations,  Statute  of.  —  See  Statute  of  Limitations. 

Lis  Alibi  pendens. 
The  C.  C,  and  the  H.  W.,  two  steamers,  came  in  collision  in  the  harbor 
of  Cork.  The  H.  W".  brought  an  action  in  rem  against  the  C.  C,  in  Cork; 
the  latter  was  arrested,  and  gave  bail.  The  C.  C.  then  brought  a  cross-action 
against  the  H.  W.  Subsequently  the  H.  W.  wished  to  abandon  her  suit  in 
Ireland,  but  she  had  meanwhile  begim  another  suit  in  rem  in  England  for 
the  same  cause,  and  the  Irish  court  refused  to  dismiss  the  action.  On  motion 
of  the  C.  C,  held  that  the  action  in  England  should  be  stayed,  pending  the 
suit  in  the  Admiralty  Court  of  Ireland.  —  The  Cattarina  Chiazzare,  1  P.  D. 
368. 

Malicious  Prosecution. 
The  declaration  set  forth  that  defendants  falsely  and  maliciously  wrote  and 
published  a  certain  notice,  requiring  the  plaintiff,  omder  the  Insolvent  Act  of 
Canada,  to  make  an  assignment  of  his  property  for  the  benefit  of  his  creditors, 
as  certain  promissory  notes  on  which  the  plaintiff  was  liable  to  the  defendants 
and  others  had  long  been  overdue,  and  were  unpaid.  In  another  count,  it  was 
complained  that  the  defendants  maliciously,  and  without  probable  cause, 
had  the  plaintiff  arrested,  in  a  suit  on  certain  promissory  notes  indorsed^  to 
the  defendants  by  the  plaintiff,  on  the  ground  that  he  was  about  to  leave  the 
country;  when  the  court  subsequently  found  that  he  was  not  about  to  leave  the 
country,  and  ordered  his  discharge.  The  defendants  replied  to  the  first  coimt, 
that  the  notice  in  question  was  true,  and  was  not  published,  except  to  the  plain- 
tiff. To  the  last  count  they  replied  simply,  that  the  note  was  long  due,  and  that 
they  had  been  informed,  and  believed,  the  plaintiff  intended  to  leave.  The 
court  ruled,  that,  unle.ss  the  defendants  believed  that  they  would  lose  their  debt 
unless  they  had  the  defendant  arrested,  or  if  they  acted  with  the  idea  of  pro- 
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.  tecting  other  indorsers  who  might  otherwise  be  Hable  to  them,  there  would  be 
evidence  of  want  of  reasonable  cause  for  the  arrest  sufficient  to  justify  dam- 
ages. Held,  error  in  the  charge,  and  that  the  said  notice  was  a  legal  proceed- 
ing, and  prima  facie  privileged.  —  Bank  of  British  North  America  v.  Strong^ 
1  App.  Cas.  307.  . 

See  Forcible  Entry. 

Marine  Insurance. 

1.  The  brig  Jessie,  from  Falmouth,  arrived  at  Mazagan,  in  Morocco,  Dec. 
27,  1874.  Jan.  1,  1875,  she  was  driven  from  her  moorings  in  a  gale,  and 
lost  her  anchor.  On  the  9th,  the  captain  wrote  the  plaintiff,  who  was  owner, 
but  said  nothing  about  the  loss  of  the  anchor.  The  letter  reached  the  plain- 
tiff on  the  24th,  and,  just  a  month  later,  the  plaintiff,  having  had  no  further 
news  of  the  vessel,  had  her  insured  in  the  defendant  company.  **  lost  or  not 
lost."  He  said  to  the  company's  agent,  ,**  I  do  not  know  when  she  was  ready 
to  sail;  I  have  not  had  the  sailing  letter  yet.''  The  usual  time  for  loading  at 
Mazagan  was  fifteen  to  twenty  days,  and  for  the  voyage  home,  twenty-five  to 
thirty,  and  the  course  of  the  post  was  irregular.  After  verdict  for  plaintiff, 
a  motion  to  enter  verdict  for  defendants,  on  the  ground  that  the  failure  by 
the  captain  to  mention  the  loss  of  the  anchor  constituted  a  material  conceal- 
ment, was  refused.  Qucere,  if  a  failure  to  communicate  such  a  fact  forms  a 
defence,  unless  fraudulent.  —  Stribleyv,  Imperial  Marine  Ins.  Co.,  1  Q.  B.  D. 
607. 

2.  Action  on  a  valued  policy  of  insurance  on  a  cargo  of  rye  in  the  Austrian 
ship  U.,  from  Enos  to  Schiedam,  free  of  **  particular  average,"  and  with  a 
**  sue-and-labor  "  clause,  underwritten  by  the  defendant.  The  rye  was  shipped 
sound  and  in  good  order.  The  captain  signed  the  bill  of  lading.  On  the 
voyage  the  U.  met  with  bad  weather,  and  was  obliged  to  jettison  a  part  of  the 
cargo;  and,  Jan.  14,  1866,  she  put  into  La  Rochelle,  France,  disabled.  At 
the  instance  of  the  captain  certain  proceedings  were  taken  in  the  Tribunal  of 
Commerce  there,  and  in  accordance  therewith  the  cargo  was  landed  and  ware- 
housed, and  a  part  sold;  and,  Feb.  21,  on  the  petition  of  the  captain,  the 
rest  was  ordered  to  be  sold  at  auction.  When  the  owners  of  the  rye,  who  are 
the  plaintiffs,  heard  of  this,  they  gave  notice  of  abandonment  to  the  defendant, 
on  tiie  ground  that  experts  had  found  the  rye  unfit  to  transport;  which  notice 
he  refused  to  accept,  and,  March  5,  summoned  the  captain  ];>efore  the  Tribunal, 
to  have  it  decreed  that  the  rye  need  not  be  sold,  and  to  have  a  new  survey. 
The  Tribunal  suspended  the  sale  ordered,  and  appointed  new  experts,  who  re- 
ported, March  14,  that  the  rye  could  be  reshipped  to  Schiedam.  The  report 
was  ordered  to  be  executed  by  the  Tribunal,  and  notice  sent  to  the  plaintiff. 
Persons  who  had  made  advances  to  the  captain  then  brought  sidt  in  the  Tri-* 
bunal;  the  captain  gave  notice  of  it  to  the  defendant  and  the  holder  of  the  bill 
of  lading,  and,  Sept.  14,  the  Tribimal  ordered  the  sale  of  the  ship,  and  a 
statement  of  general  and  particular  average  of  the  ship  and  cargo,  to  be  made. 
Oct.  21,  the  Tribunal  decreed  the  sale  of  the  rest  of  the  cargo,  and  that 
ihe  proceeds  should  be  paid  to  the  parties  who  had  made  advances  to  the 
captain;  and,  Jan.  25,  the  Tribunal  decreed  that  the  whole  amount  of 
freight  from  Enos  to  Schiedam  was  due  and  chargeable  to  the  proceeds  of 
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the  residue  of  rye  sold.  The  plaintiffs  were  summoned  in  the  action,  but 
made  default;  the  defendants  had  no  notice.  It  was  admitted  that  the  decree 
of  Jan.  25  was  in  accordance  neither  with  French  nor  with  Austrian  law. 
Question:  Was  there  a  constructive  total  loss?  if  not,  can  plaintiff  recover  any 
portion  of  the  expenses  at  La  Rochelle  under  the  **  sue-and-labor  "  clause  in 
the  policy  ?  Held,  that  the  judgment  of  the  foreign  court,  being  confessedly 
erroneous  according  to  the  foreign  law,  was  not  binding;  that  there  was  no 
constructive  total  loss,  but  that  the  plaintiffs  could  recover  under  the  **  sue- 
and-labor  "  clause  whatever  expense  was  incurred  in  unshipping  the  cargo, 
&c.,  in  order  to  prevent  a  total  loss.  —  Meyer  v.  Ralli,  1  C.  P.  D.  358. 

Marriaoe  Settlement. 
Where  a  husband,  by  a  post-nuptial  settlement,  made  a  covenant  to  settle 
on  his  wife  any  property  to  which  she  was,  or  during  the  marriage  should  be- 
come, entitled,  it  was  field  that  a  fund  in  court,  then  contingent,  and  which 
came  into  possession  after  her  death,  was  included.  — Agar  v.  George,  2  Ch. 
D.  706. 

Marshalling  Assets. 
Testator  made  several  pecuniary  legacies,  and  devised  a  specific  real  estate  to 
one  son,  and  the  residuary  real  estate  to  another.  There  was  not  enough 
personalty  to  pay  the  debts  besides  the  l^^ies.  Held,  that  the  pecuniary 
legacies  must  be  exhausted  in  making  up  the  deficiency  before  resorting  to  the 
real  estate.  —  Farquharson  v.  Floyer,  3  Ch.  D.  109. 

^        Master  and  Servant. 

1.  The  defendants  employed  the  plaintiff  with  other  workmen,  and  also  a 
steam-engine,  with  an  engineer,  in  sinking  a  shaft  in  their  colliery.  When 
the  work  was  partly  done  they  employed  W. ,  under  a  verbal  contract,  to  finish 
it.  W.  was  to  employ  and  pay  the  plaintiff  and  the  other  workmen.  The 
engine  and  engineer  were  under  his  control,  but  the  engineer's  wages  were 
to  be  paid  by  the  defendants.  The  plaintiff  was  injured  through  the  negli- 
gence of  the  engineer.  Held,  that  the  defendants  were  not  liable.  —  Rourke 
V.  The  White  Moss  Colliery  Co.,  1  C.  P.  D.  556. 

2.  The  S.  Club,  composed  of  persons  interested  in  agriculture,  made  an 
agreement  with  the  defendant  company  for  the  use  of  the  company's  hall  for 
their  annual  shows.  By  this  agreement  the  hall  was,  during  the  times  of  the 
shows,  at  the  entire  disposal  of  the  club.  The  company  was  to  provide  ac- 
commodation for  the  stock  and  things  exhibited,  and  provide  and  pay  a  sufficient 
body  of  men  to  do  all  the  work  about  the  show,  and  who  should  be  under  the 
exclusive  control  of  the  club.  The  company  was  to  pay  £1,000  to  the  club 
at  each  show,  and  be  at  liberty  to  charge  and  receive  an  admission  fee  of  1«. 
The  club  was  to  have  entire  and  exclusive  control  of  the  show  while  it  was 
in  progress.  The  club  contracted  with  one  S.  to  see  to  admitting  the  stock, 
&c. ,  at  the  gate,  to  its  disposition,  and  to  its  delivery.  He  admitted  and  deliv- 
ered on  orders  signed  by  the  club,  and  was  paid  in  the  lump  for  the  whole  job. 
Plaintiff  bought  some  sheep  of  an  exhibitor  at  the  show,  and  got  an  order 
to  S.  for  their  delivery.    S.  delivered  him  other  sheep  in  place  of  his  own.  Held, 
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that  the  defendant  company  was  not  liable.  —  Goslin  v.  The  Agrictdturcd  Hall 
Co.,  1  C.  P.  D.  483. 

3.  Contract  in  writing,  as  follows:  **  I  hereby  accept  the  command  of  the 
ship  C.  C,  on  the  following  terms:  Salary  to  be  at  and  after  the  rate  of  £180 
per  annum.''  **  Should  owners  require  captain  to  leave  the  ship  abroad,  his 
wages  to  cease  on  the  day  he  is  required  to  give  up  the  command ;  and  the 
owners  have  the  option  of  paying  or  not  paying  his  expenses  travelling  home." 
"Wages  to  begin  when  captain  joins  ship."  The  captain  was  dismissed, 
not  for  misconduct,  but  without  notice.  Held,  that  the  captain  was  entitled 
to  reasonable  notice  under  this  contract.  —  Creen  v.  WrigJUj  1  C.  P.  D.  501. 

Measure  of  Damages. 
The  plaintilF,  who  was  contractor  for  the  construction  of  a  tramway  with  a 
tramway  company,  contracted  with  defendants  that  they  should  lay  with 
asphalt  and  maintain  in  good  order  for  twelve  months  the  said  tramway. 
Within  the  twelve  months,  one  H.,  driving  over  the  road,  was  thrown  out  and 
hurt,  in  consequence  of  the  defective  condition  of  the  asphalt.  H.  sued 
the  tramway  company,  who  gave  notice  to  the  plaintiff.  Plaintiff  gave  no- 
tice to  the  defendants.  They  refused  to  settle;  and  plaintiff,  by  negotiation, 
finally  settled  by  paying  £110:  £70  damages,  and  £40  H.'s  costs.  He  sued  for 
these  sums,  together  with  £18  costs  of  his  own  in  getting  the  claim  reduced. 
Held,  that  the  defendants  were  only  liable  for  the  £70  damages.  —  Fisher  v. 
The  Vol  de  Travers  Asphalte  Co,,  1  C.  P.  D.  511. 

Mistake. 
6.  P.  R.,  an  undischarged  bankrupt,  ordered  goods  from  a  firm  under  his 
old  firm  name  of  **  J.  R.  &  Co.,  Mincing  Lane,  Plymouth."  The  finn  sent 
them,  thinking  the  order  was  from  **R.  Bros.  &  Co.,  Old  Town  St.,  Ply- 
mouth," with  whom  they  had  had  dealings.  6.  P.  R.'s  trustee  in  bankruptcy 
seized  and  claimed  the  goods,  and  the  sellers,  learning  the  mistake,  sued  to 
recover  them.  Held,  that  no  property  in  them  had  passed,  and  the  trustee 
must  restore  them.  —  In  re  Reed.     Ex  parte  Barneit,  3  Ch.  D.  123. 

Mortgagor  and  Mortgagee. 
P. ,  lessee  of  certain  dock  premises,  and  the  machinery  movable  and  im- 
movable thereon,  for  twenty-one  years,  mortgaged  the  same  to  L.  &  Co.  After- 
wards a  railway  company  gave  notice  to  P.  to  buy  the  premises  for  the  railway 
under  the  Lands  Clauses  Act.  P.  died;  and  L.  &  Co.  took  possession,  and 
gave  notice  to  the  railway  company  that  they  wished  the  compensation  settled 
by  arbitration.  The  company,  and  the  executors  and  mortgagees,  concurred 
in  the  appointment  of  an  umpire;  and  he  made  an  award  of  a  certain  sum, 
including  £2,800  "  in  respect  of  trade  profits  which  would  have  accrued  if  the 
premises  had  not  been  taken"  by  the  railway  company.  The  executors 
claimed  this  sum.  Held,  that  it  belonged  to  the  mortgagees.  Pile  v.  PUe, 
Ex  parte  Lambton,  3  Ch.  D.  36. 

Mutual  Insurance.  — See  Insurance. 
Negligence.  —  See  Bills  and  Notes,  2,  3. 
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Nbouoxnoe  of  Fbllow-Sbbyant.  —  See  Mastbb  and  Sbryakt,  1. 

Notice.  —  See  Master  and  Servant,  8. 

Partnership.  —  See  Joint  Debtor. 

Patent. 

Three  referees  were  appointed  under  an  act  of  Parliament  to  inquire  into 
the  impurities  of  the  London  gas,  with  right  to  require  the  gas  companies  to 
afford  them  facilities  for  their  investigations.  As  a  result  of  their  examina- 
tions, one  of  the  number  thought  he  had  discovered  a  method  of  securing 
greater  purity  in  the  gas.  The  impurities  complained  of  came  from  certain 
compounds  of  sulphur.  The  defendant  company  had  experimented  on  the 
matter,  and  had  been  using  lime  in  the  purifiers.  This,  with  the  contents  of 
the  purifiers,  formed  sulphide  of  calcium,  with  which  the  sulphur  impurities 
combined.  The  carbonic  acid  of  the  gas  impeded  the  action  of  the  sulphide 
of  calcium,  and  the  result  was,  the  gas  came  out  too  impure  for  use,  and  could 
not  always  be  relied  on  to  come  out  with  the  same  degree  of  purity.  The  gist 
of  the  plaintiff's  change  consisted  in  keeping  more  lime  in  the  first  set  of  puri- 
fiers. In  this  way  the  carbonic  acid  was  more  effectually  removed,  and  the 
subsequent  processes  of  removing  the  sulphur  impurities  by  sulphide  of  lime 
were  much  more  effective.  The  change  was  suggested  to  the  defendant  com- 
pany by  the  referees,  and  the  latter  tried  it,  with  success.  The  referees  made 
their  report,  incorporating  these  suggestions  and  experiments;  but  the  report 
was  withheld  from  publication,  to  enable  the  plaintiff  to  get  out  a  patent. 
Heldy  that  the  plaintiff's  idea  only  amoimted  to  a  more  thorough  application 
of  something  in  use  before.  Qucere,  whether  a  public  official  can  patent  the 
results  of  an  official  investigation.  Patterson  v.  Gaslight  (f  Coke  Co.,  2  Ch.  D. 
812. 

Petition  op  Right. 

English  merchants  were  authorized  by  the  law  of  China  to  trade  only  with 
members  of  a  guild  called  the  Cohong.  War  broke  out  between  England  and 
China,  the  Cohong  was  abolished,  and  the  English  merchants  lost  their  only 
remedy,  which  was  against  the  Cohong.  A  treaty  was  made  between  the 
countries,  imder  which  China  paid  to  the  British  government  a  certain  sum 
on  account  of  debts  due  from  former  members  of  the  Cohong  to  said  merchants. 
It  was  held  that  a  petition  of  right  would  not  lie  by  one  of  said  British  mer- 
chants to  obtain  payment  of  a  sum  of  money  alleged  to  be  due  from  a  foimer 
member  of  the  Cohong.     Rustomjee  v.  The  Queen y  1  Q.  B.  D.  487. 

Power  to  Sell.  —  See  Trust  to  Sell. 

Principal  and  Agent. 
1 .  Action  for  breach  of  the  following  undertaking :  *  *  I  undertake  to  load  the 
ship  Der  Versuchy  twenty-nine  keels,  with  Bebside  coals,  in  ten  ooUiery  working 
days.  On  account  of  Bebside  Colliery,  W.  S.  Hoggett."  Hoggett,  the  defend- 
ant, was  a  clerk  of  the  colliery  company,  which  had  made  a  contract  with  B. ,  W. , 
&  Co.,  to  furnish  them  a  certain  amount  of  coal  in  the  months  of  January, 
February,  and  March,  **  the  turn  to  be  mutually  agreed  upon. "  B. ,  W.,  &  Co. 
chartered  the  plaintiff's  ship  to  convey  the  coal;  and  the  plaintiff,  objecting  to 
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the  proyision  of  the  charterparty  as  to  the  matter  of  detention  in  loading  **  in 
torn,"  the  above  undertaking  was  procured,  and  the  charter  was  completed. 
The  undertaking  purported  to  be  with  nobody  in  particular.  The  vessel  was 
detained  beyond  ten  days,  and  the  claim  was  for  demurrage.  Held,  that  the 
jury  properly  found  that  the  defendant  was  personally  bound,  though  he  did 
not  know  he  was  making  the  undertaking  in  reference  to  a  pending  charter, 
and  that  there  was  consideration  therefor.  Weidnerv,  Hoggett,  1 C.  P.  D.  533. 
2.  A  broker  is  not  personally  liable  on  a  note  signed  by  him,  and  running 
thus:  **  I  have  this  day  sold  by  your  order  and  for  your  account,  to  my  princi- 
pals, five  tons  anthracene."  Southwell  v.  Botoditch,  1  C.  P.  D.  374;  s.  c.  1  C. 
P.  D.  100;  10  Am.  Law  Rev. 
See  Bills  and  Notes,  1  ;  Broker. 

Priyilsoed    Communication.  —  See  Inspection  of   Documents;   Pro- 
duction OF  Documents. 
Privity.  —  See  Master  and  Servant,  2. 

Production  of  Documents. 
A  banking  company,  having  a  controversy  about  an  alleged  fraudulent 
transfer  of  an  accoimt,  at  one  of  its  branch  offices,  telegraphed  to  the  manager 
of  the  branch  office  to  write  full  particulars.  In  the  suit  that  followed,  the 
bank  refused  to  produce  the  letter  sent  in  answer  to  the  telegram,  claiming  it 
to  be  privileged.  Held,  that  it  must  be  produced.  Anderson  v.  Bank  of 
British  Columbia^  2  Ch.  D.  644. 

Promotion  Money.  —  See  Company,  2. 

Proximate  Result.  —  See  Measure  of  Damaobs. 

Public  Official.  —  See  Patent. 

Ratification  of  Contract.  —  See  Infant. 

Realty  and  Personalty.  —  See  Marshalling  Assets. 

Residuary  Legatee. 
A  testatrix  gave  life  annuities,  and  ordered  funds  invested  to  pay  them. 
She  then  gave  the  residue  of  her  estate,  **  including  the  fund  set  apart  to 
answer  the  said  annuities,  .  .  .  when  and  so  soon  as  such  annuities  shall 
respectively  cease,"  to  J.  The  estate  paid  only  5a.  in  the  pound,  and  the 
court  ordered  sums  apportioned  to  each  annuity  to  be  invested  and  the  income 
duly  paid.  One  of  the  annuitants  died,  and  J.  claimed  the  fund  out  of  which 
this  annuitant  had  received  his  annuity.  Held,  that  all  the  annuities  must 
be  paid  in  full  before  J.  could  take  any  thing  as  residuary  legatee.  In  re 
TooUd's  Estate.     Hankin  v.  Kilburn,  2  Ch.  D.  628. 

Right,  Petition  of.  —  See  Petition  of  Right. 
Sale.  —  See  Vendor's  Lien. 

Salvage. 
The  steamer  M. ,  from  Sumatra  to  Jedda,  with  550  pilgrims,  was  wrecked  on 
the  Parkin  Rock,  in  the  Red  Sea,  two  or  three  days'  voyage  from  Jedda.     The 
steamer  T.  came  up,  and  her  captain  refused  to  rescue  and  carry  to  Jedda  the 
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pilgrims  for  less  than  £4,000,  the  whole  amount  of  the  passage-money  from 
Sumatra  to  Jedda.  The  captain  of  the  M.  at  last  agreed  to  give  this  amount. 
Held,  that  the  bargain  was  inequitable,  and  must  be  set  aside.  £1,800  was 
awarded.     The  Medina,  1  P.  D.  272. 

Sheriff. 
A  sheriff  seized  goods  xmder  a /./a.,  and  the  execution  creditor  afterwards 
lost  his  claim  under  the  execution  by  accepting  a  composition  from  the  execu- 
tion debtor.  He  gave  no  instructions  to  the  sheriff  how  to  proceed,  and  the 
sheriff  sold  the  goods  for  his  fees  and  expenses.  Held,  that  the  execution 
debtor  could  maintain  trover  or  trespass  against  the  sheriff  in  respect  of  the 
goods  so  sold.     Snearg  v.  Abdy,  1  Ex.  D.  299. 

Slander. 
In  an  action  to  impeach  a  testator's  signature  to  a  will  to  which  the  plaintiff 
was  an  attesting  witness,  the  defendant  testified  as  an  expert  that  he  thought 
the  signature  was  forged.  The  jury  found  in  favor  of  the  will,  and  the  pre- 
siding judge  animadverted  severely  upon  the  hardihood  of  the  expert.  These 
strictures  were  published  next  day  in  the  Times,  Afterwards  defendant  was 
called  in  an  action  for  forgery,  and  testified  that  the  alleged  forgeries  were 
genuine  signatures.  The  counsel,  in  cross-examination,  referred  to  the  wit- 
ness' testimony  in  the  previous  case,  the  remarks  of  the  judge,  and  the  item 
in  the  Times,  and  sat  down.  Thereupon  the  witness  began  an  "  explanation  " 
of  the  previous  case,  and,  in  spite  of  the  efforts  of  the  judge  to  stop  him,  said: 
**  I  believe  that  will  to  be  a  rank  forgery,  and  I  shall  believe  so  to  the  day  of 
my  death."  The  jury  found,  on  special  questions  put  them  by  the  judge,  that 
the  witness  spoke  these  words  not  in  good  faith  as  a  witness,  nor  in  answer  to 
any  question,  but  for  his  own  purposes,  and  maliciously.  Held,  that  the 
words  were  privileged.     Seaman  v.  Netherclift,  1  C.  P.  D.  640. 

Sold  Note.  —  See  Broker. 

Statute. 

A  man  may  be  convicted  and  fined  for  **  riding  a  horse  furiously  so  as  to 
endanger  the  lives  of  passengers,"  under  the  following  statute:  **  K  any  per- 
son, riding  any  horse  or  beast,  or  driving  any  sort  of  carnage,  shall  ride  or  drive 
the  same  furiously  so  as  to  endanger  the  life  of  any  passenger,  every  person  so 
offending  and  being  convicted  of  such  offence  shall  forfeit  a  sum  not  exceed- 
ing £10  in  case  such  driver  shall  not  be  the  owner  of  such  wagon,  cart,  or 
other  carriage,  and  in  case  the  offender  be  the  owner  of  such  wagon,  cart,  or 
other  carriage,  then  any  sum  not  exceeding  £10."  Williams  v.  Evans,  1  Ex. 
D.  277. 

Statute  of  Frauds. 

The  following  note  by  W.'s  solicitor  to  A.'s  solicitor  is  not  such  as  to  meet 
the  requirements  of  the  Statute  of  Frauds,  although  a  verbal  agreement  was 
made,  as  there  stated:  *'  W.  has  been  with  us  to-day,  and  stated  that  he  had 
arranged  with  your  client  A.  for  the  sale  to  the  latter  of  the  Lion  Inn  for  £950. 
We  therefore  send  herewith  draft  contract  for  your  persual  and  approval." 
Smith  V.  Webster,  3  Ch.  D.  49. 
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Statute  of  Limitations. 
A  writ  was  issued  in  the  Common  Pleas  for  a  claim  not  then  barred,  but 
it  was  never  served.  After  the  claim  was  barred,  but  within  six  months  of 
the  date  of  the  writ,  the  time  allowed  by  the  Procedure  Act  for  the  writ  to 
remain  in  force,  a  bill  in  Chancery  was  brought  for  the  same  claim.  Held^ 
that  the  writ  would  have  saved  the  claim  in  the  Common  Pleas,  but  was  of 
no  effect  against  the  statute  in  proceedings  in  equity.  Manby  v.  Manby, 
3  Ch.  D.  101. 

Sub-contractor.  —  See  Master  and  Servant,  2. 
"  Sue-and-Labor  *'  Clause.  —  See  Marine  Insurance,  2. 

Tenant  in  Tail. 
6.  R.  had  an  estate  tail  expectant  on  the  death  without  issue  of  C.  R.,  a 
lunatic.  C.  R.  died  without  issue,  and  G.  R.  had  converted  his  estate  tail  into 
a  base  fee,  and  died  leaving  a  widow  and  childi*en.  The  land  was  sold  and 
the  fund  paid  into  court.  G.  R.  's  widow  and  children  petitioned  to  have  the 
fund  paid  out  to  them.  Heldy  that  they  must  first  produce  a  proper  deed  en- 
larging the  base  fee.     In  re  Reynolds^  3  Ch.  D.  61. 

Ticket.  —  See  Bailment,  1,  2. 

Time  for  Completion  of  Contract.  —  See  Contract,  2. 

Transfer  of  Shares.  —  See  Contributory,  1,  2. 

Trust  to  Sell. 
^  testator  left  his  property,  including  a  newspaper,  to  his  son  W.,  and  two 
others,  trustees  in  trust,  among  other  things,  **  to  carry  on,  or  cause  to  be 
carried  on,  under  their  inspection  and  control,  during  the  life  of  my  said 
wife,"  the  newspaper.  He  directed  a  reserve  fund  of  one-fourth  part  of  the 
profits  of  the  newspaper  to  be  set  apart  each  year  to  aid  in  carrying  it  on,  and 
then  directed  the  trustees  to  divide  the  remaining  three-fourths  of  the  profits 
of  the  paper,  and  his  other  property,  into  six  parts,  and  to  pay  one  part  to 
each  of  his  five  children  named,  and  one  to  his  wife ;  and  in  case  a  child  died 
without  issue  before  the  death  of  the  wife,  his  share  to  go  to  the  surviving 
children.  Then  followed:  **  In  case  any  of  my  children  shall  survive  my  wife, 
and  die  before  he  shall  have  received  his  share  of  my  trust  estate  without 
leaving  issue,  I  give  such  share  equally  amongst  my  surviving  children." 
Then  came  this:  **  And  from  and  after  the  decease  of  my  wife  (or  during  her 
life  if  she  and  the  majority  of  my  children  and  my  trustees  shall  think  it 
proper  and  expedient  so  to  do) ,  at  the  sole  discretion  of  my  trustees,  or  trustee,  to 
sell  and  absolutely  dispose  of  all  my  real  and  personal  estates,  and  my  trade  or 
profession  [the  newspaper],  and  the  good- will  thereof,  and  to  divide  the  proceeds 
thereof  amongst  my  wife  and  children  and  their  issue,  if  the  division  be  made  in 
the  lifetime  of  my  wife,  but  if  the  division  be  made  after  her  death,  amongst 
my  children  and  their  issue."  Then  followed  a  provision,  that,  in  case  it  was 
decided  to  sell  the  paper  under  the  foregoing  provisions,  the  eldest  son  should 
have  the  privilege  of  taking  it  at  £500  imder  the  market  value.  Held,  that 
the  will  created  an  absolute  trust  to  sell  at  the  death  of  the  wife,  and  a  trust 
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to  sell  in  the  discretion  of  the  trustees  as  to  the  time  and  manner  thereof, 
during  her  life  ;  and  that  at  the  wife's  death  the  surviving  children  took 
equal  vested  shaass  in  the  newspaper  and  the  residue  of  the  property.  — 
Minors  v.  Battuon,  1  App.  Cas.  428. 

Ultra  Vires.  —  See  Debentures. 

Vendor's  Lien. 
Dec.  31,  1873,  the  defendants  sold  to  B.  &  Co.  one  hundred  tons  zinc,  out 
of  a  gross  lot  lying  on  the  wharf,  and  at  the  same  time  made  two  **  under- 
takings,'* as  follows:  **  We  hereby  undertake  to  deliver  to  your  order  in- 
doi-sed  hereon  twenty-five  tons  zinc  off  your  contract  of  this  date."  Jan.  7, 
1874,  the  plaintilb  bought  of  B.  &  Co.  fifty  tons  zinc,  and  paid  for  it. 
Jan.  14,  B.  &  Co.  failed,  having  given  the  defendants  a  bill  for  the  zinc, 
which  was  dishonored ;  and  the  defendants  refused  to  deliver  the  zinc  to  the 
plaintiffs.  Heldy  that  the  assumed  imdertaking  to  deliver  did  not  estop  the 
defendants  from  setting  up  against  the  plaintiffs  their  right  as  unpaid  vendors 
to  stop  the  goods.  —  Farmeloe  v.  Bairit  1  C.  P.  D.  445. 

Vested  Interest.  —  See  Class,  1;  Trust  to  Sell. 
Wages  and  Disbursements.  —  See  Collision,  2. 

Waiver. 
In  bankruptcy  proceedings  against  the  holder  of  a  lease,  the  lessors  sent  the 
trustee  in  bankruptcy  a  notice  to  disclaim  the  lease  within  twenty-eight  days, 
as  the  Bankruptcy  Act  provided.  Some  letters  followed;  and  the  day  before 
the  twenty-eight  days  were  up  the  lessors  wrote,  '*  We  should  be  glad  to  have 
a  reply  to  our  letter  of  the  24th  ult.,  as  to  whether  you  intend  to  retain  the 
lease,  at  your  earliest  convenience."  The  letter  of  the  24th  ult.  contained  the 
notice  to  disclaim.  Held^  that  the  right  to  a  disclaimer  within  the  twenty- 
eight  days  was  waived  by  the  lessors.  —  Ex  parte  Moore,  In  re  Stokoe,  2  Ch. 
D.  802. 

Warehouseman.  —  See  Bailment,  1,  2. 

Will.  —  See  Class,  1,  2;  Residuary  Legatee;  Trust  to  Sell. 

Winding  Up.  —  See  Amalgamation  op  Companies  ;   Company,  1 ; 

Contributory,  1. 

Witness.  —  See  Slander. 

Words. 

**  Act  of  God.^^  —  See  Common  Carrier. 

**  For  your  Account,*'  —  See  Principal  and  Agent,  2. 

**  On  Account  of,**  —  See  Broker. 

*<  Receive,''  **  Divide,**  —  See  Trust  to  Sell. 

''Rider,**  ** Dnrer."  —  See  Statute. 
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[For  the  present  number  of  the  Digest,  selections  have  been  made  from 
the  following  volumes  of  State  Reports:  50  Calif omia;  42  Connecticut;  54 
Georgia;  75,  77,  and  78  Illinois;  15  Kansas;  114  Massachusetts;  61  and  62 
Missouri;  62  New  York;  5  Oregon;  and  9  Vroom  (New  Jersey  Law);  also 
from  the  Reports  of  the  Supreme  Court  of  the  United  States  (23  Wallace,  and 
the  first  volume  of  Mr.  Otto*s  Reports,  in  continuation  of  Wallace,  to  be  cited 
as  91  United  States).] 

Abatement.  —  See  Appeal. 
Accomplice.  —  See  Evidence,  3. 

Action. 

1.  Defendants  not  being,  but  pretending  to  be,  authorized  to  sell  plaintiff's 
land,  made  a  contract  to  sell  it  to  a  third  party.  Held,  that  they  were  liable 
to  plaintiff  for  his  costs  and  expenses  incurred  in  defending  a  suit  by  such 
third  party  for  specific  performance  of  the  contract. — PhUpot  v.  Taylor,  75 
111.309. 

2.  Defendants  without  license  attached  a  wire  to  the  chimney  of  plaintiff's 
building,  whereby  the  chimney  was  caused  to  fall,  injuring  a  third  person  in 
the  street,  who  sued  plaintiff  for  the  damage.  Held,  that  plaintiff  might 
recover  of  defendants  the  amount  paid  by  him  in  settlement  of  that  action.  — 
Gray  v.  Ronton  Gas  Light  Co,,  114  Mass.  149. 

See  Alimony;  Bankruptcy,  6;  Contract,  2;  Executor,  2;  Illegal 
Contract,  1,  2;  Landlord  and  Tenant;  Nuisance;  Parties;  Sale,  2; 
Tax,  5. 

Administration.  —  See  Executor. 
Adultery.  —  See  Murder. 

Adverse  Possession. 
No  title  can  be  acquired  by  adverse  possession  of  land  which  was  dedicated  to 
public  use  before  the  possession  began.  —  Hoadley  v.  San  Francisco,  50  Cal.  265. 
See  Limitations,  Statute  of,  2. 

Agent. 

Merchants  sold  goods  at  wholesale  in  their  own  names,  and  at  their  own 
store,  on  commission,  and  after  the  sales  received  the  goods  and  sent  them  to 
the  purchasers.  Held,  that  they  were  **  wholesale  dealers,"  and  not  '*  com- 
mercial brokers,"  within  the  meaning  of  the  United  States  internal  revenue 
laws.     (Field,  J.,  dissenting.)—  Slack  v.  Tucker,  23  Wall.  821. 

See  Action,  1;  Auction;  Bill  of  Lading;  Executor,  2;  Fraudulent 
Pbxfxrkkce,  2;  Landlord  and  Tenant;  Municipal  Corporation,  2,  8. 

Agreed  Facts.  —  See  Verdict. 

VOL.  XI.  20 


Digitized  by  VjOOQIC 


294  SELECTED  DIGEST  OF  STATE  REPORTS. 

Aider  by  Ysrdict.  —  See  Indictment,  8. 
Alien.  —  See  Tax,  6;  Voter. 

AUMONT. 

In  suit  for  divorce  brought  by  husband  against  wife,  an  order  was  made 
for  payment  to  the  wife  of  temporary  alimony  at  a  certain  rate  till  the  termi- 
nation of  the  suit.  Afterwards  the  suit  was  dismissed.  Held,  that  the  wife 
could  not  maintain  a  scire  facias  on  the  order  against  the  husband,  (1)  because 
of  coverture;  (2)  because  evidence  dehors  the  record  would  be  required  to  show 
how  much  was  due.  —  Chestnut  v.  Chestnut,  77  HI.  346. 

See  Husband  and  Wife,  2. 

Appeal. 

On  an  indictment  for  felony,  the  prisoner  was  convicted  and  sentenced  to 
be  imprisoned,  and  tq  pay  the  costs  of  prosecution.  He  appealed,  and,  pend- 
ing the  appeal,  died.  Held,  (1)  that  the  appeal  was  abated;  (2)  that  the  judg- 
ment for  costs  remained  in  force ;  (3)  that  execution  might  issue  thereon  against 
his  estate.  —  Whitley  v.  Murphy,  5  Oregon,  328. 

See  Jurisdiction;  Verdict. 

Arrest.  —  See  Contempt. 
Arson.  —  See  Indictment,  2. 

Assault. 

1.  One  is  guilty  of  an  assault  and  battery  who  delivers  to  another  a  thing 
to  be  eaten,  knowing  and  concealing  the  fact  that  it  contains  a  foreign  sub- 
stance, if  the  other,  not  knowing  the  fact,  eats  the  food  and  is  injured  in 
health.  —  CommontoecUth  v.  Stratton,  114  Mass.  303. 

2.  One  who  negligently  drives  over  another  is  not  guilty  of  a  criminal 
assault  and  battery,  though  he  does  it  while  violating  a  city  ordinance  against 
fast  driving.  —  Commonwealth  v.  Adams,  114  Mass.  323. 

See  Damages,  2. 

Assessment.  —  See  Tax. 

Assumpsit. 

PlaintifE  agreed  to  work  for  defendant,  according  to  a  special  contract;  and 
defendant  agreed  to  pay  him  by  a  conveyance  of  land.  The  work  was  done,  but 
not  according  to  the  contract;  but  defendant  took  the  benefit  of  it,  and  refused 
to  convey  the  land.  In  assumpsit  by  the  plaintiff,  held,  (1)  that  he  could 
recover  on  the  common  counts;  (2)  that  the  measure  of  damages  was  the 
value  of  the  land,  less  the  sum  required  to  complete  the  work  according  to 
the  contract.  —  Blakeslee  v.  Holt,  42  Conn.  226. 

See  Duress  ;  Tax,  5. 

Attachment.  —  See  Bankruptcy,  1;   Contempt;  Duress;  Foreign 

Attachment. 

Attorney.  —  See  Fraudulent  Preference,  2;  Malicious  Prose- 
cution, 1. 
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Auction. 
By-bidding  at  an  anction  sale,  advertised  ''to  be  positive/*  of  land  in 
ktB,  will  render  the  sale  voidable  by  a  purchaser  influenced  by  such  bidding, 
whether  that  bidding  was  upon  the  lot  purchased  by  him  or  upon  lots  pre- 
viously offered,  even  though  it  was  instigated  by  the  auctioneer  without  the 
seller's  knowledge ;  but  if  it  appears  that  he  was  not  so  influenced,  the  sale  is 
valid.  —  Curtis  v.  Aspinwall,  114  Mass.  187. 

Bail.  —  See  Surety,  2. 
Bank.  —  See  National  Bank. 

Bankruptcy. 

1.  An  attachment  was  levied  on  land  of  a  debtor  which  afterwards  became 
his  homestead;  after  which,  and  within  four  months  of  the  attachment,  the 
debtor  was  adjudged  bankrupt  Held,  that  the  assignment  in  bankruptcy 
did  not  pass  the  land  to  the  assignee,  nor  dissolve  the  attachment  on  it.  — 
Robinson  v.  Wilson,  15  Kans.  595. 

2.  A  creditor  who  has  proved  his  debt  in  bankruptcy,  without  giving  credit 
to  the  bankrupt  for  a  claim  against  himself,  cannot,  if  sued  by  the  assignee  for 
such  claim,  set  off  the  debt  which  he  has  proved.  — ^  Russell  v.  Owen,  61  Mo.  185. 

3.  After  dismissing  proceedings  in  involuntary  bankruptcy,  the  court  has 
no  jurisdiction  to  reinstate  the  cause  without  further  process  or  notice  to  the 
bankrupt;  and  any  proceedings  had  after  such  a  reinstatement  are  void.  — 
Gage  v.  Gates,  62  Mo.  412. 

4.  Under  the  Bankrupt  Act  of  1867,  before  any  amendments,  an  assignee, 
without  regard  to  the  citizenship  of  the  parties,  might  maintain  a  suit  for  the 
recovery  of  assets  jn  a  circuit  court  of  the  United  States,  in  a  district  other 
than  that  in  which  the  bankruptcy  had  been  adjudged.  —  Lathrop  v.  Drake, 
91  U.  S.  516. 

5.  A  mortgage  may  be  foreclosed  in  a  State  court,  after  the  mortgagor  has 
been  adjudged  bankrupt;  and  the  mortgagor's  assignee  is  not  a  necessary  party 
to  the  proceedings  for  foreclosure,  though  he  may  become  a  party  if  he  will. 
--Eyster  v.  Gaff,  91  U.  S.  521. 

6.  Proof  in  bankruptcy  of  a  debt  against  a  corporation  and  receipt  of  a 
dividend  thereon,  is  no  bar  to  an  action  to  recover  the  balance.  —  New  Lamp 
Chimney  Co,  v.  Ansonia  Brass  and  Copper  Co.,  91  U.  S.  656. 

See  Corporation,  2;  Fraudulent  Preference;  Jurisdiction;  Trust. 

Bastard.  —  See  Descent;  Voter. 

Bastardy.  —  See  Judge,  1. 

Batteryt —  See  Assault. 

Bbttrrhbnt.  —  See  Constitutional  Law,  State,  1;  Tax,  4. 

Bill  of  Lading. 

An  agent  who  receives  "  for  collection,"  without  further  instructions,  time- 
drafts  attached  to  bills  of  lading  of  merchandise,  deliverable  to  order,  is  justi- 
fied in  giving  up  the  bills  of  lading  to  the  drawer  on  acceptance  by  him  of  the 
drafts,  and  is  not  bound  to  hold  them  tiU  the  drafts  are  paid.  —  National  Bank 
of  Commerce  v.  Merchants'  Bank,  91  U.  S.  92. 
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Bills  and  Notes. 

A  written  promise  to  pay  to  the  order  of  a  corporation  a  certain  sum  '^  in 
such  instahnents  and  at  such  times  as  the  directors  of  said  company  may 
from  time  to  time  assess  or  require/'  held  negotiable.  —  White  v.  Smith,  77 
IlL  851. 

See  Bill  of  Lading;  Forgery;  Fraudulent  Preference,  1;  In- 
terest, 1,  2;  Partnership. 

Bona  Fide  Purchaser. 

County  bonds  lawfully  issued,  with  a  blank  left  for  the  name  of  the  payer, 
were  stolen.  Heldy  that  they  were  valid  and  negotiable,  and  that  a  bona 
fide  purchaser  could  hold  them  against  the  true  owner.  —  Boyd  v.  Kennedy , 
9  Vroom,  146. 

See  Registry. 

Bond.  —  See  Bona  Fide  Purchaser;  Officer,  2;  Surety,  1,  2. 
Breach  of  Promise.  —  See  Illegal  Contract,  2. 

Bribery. 

An  information  in  the  nature  of  quo  warranto  to  declare  void  the  election  of 
a  county  officer,  on  the  ground  that  he  offered,  before  election,  to  pay  part 
of  his  salary,  if  he  should  be  chosen,  into  the  county  treasury,  is  bad,  unless 
it  shows  affirmatively  that  voters  influenced  by  such  ofEer  were  tax-payers  of 
the  county,  or  would  otherwise  have  been  benefited  by  the  performance  of 
the  promise.  —  State  v.  Churchy  5  Oregon,  375. 

Broker.  —  See  Agent. 

Burden  of  Proof.  —  See  Evidence,  1,  2. 

Carrier.  —  See  Damages,  2. 

Case  Stated.  —  See  Verdict. 

Cattle.  —  See  Constitutional  Law,  State,  7. 

Charity. 
A  bequest  to  J.  S.  *'  to  apply  in  charity  according  to  his  best  discretion,*' 
is  too  indefinite  to  be  supported  as  a  charitable  gift,  and  is  void.  —  Schmucker 
V.  Reel,  61  Mo.  592. 

Charter.  —  See  Constitutional  Law,  1 ;  Tax,  1. 

Chose  in  Action.  —  See  Frauds,  Statute  of,  1 ;  Tax,  2. 

Common  Carrier.  —  See  Carrier. 

CoBfMON  Counts.  —  See  Assumpsit. 

Conflict  of  Laws.  —  See  Foreign  Judgment. 

Consideration. 
There  is  no  consideration  for,  and  no  action  lies  on,  a  father's  promise  to 
pay  for  goods  which  have  been  sold  on  credit  to  his  infant  child,  without  his 
order  or  consent.  —  Freeman  v.  Robinson,  9  Vroom,  383. 
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Constitutional  Law. 

1.  A  railroad  company,  by  its  charter,  had  power  to  regulate  tolls.  After- 
wards a  statute  was  passed,  to  regulate  the  same  tolls.  Held  imoonstitutional. 
Sloan  V.  Pacific  iJ.i2.,  61  Mo.  24. 

2,  A  State  statute,  imposing  a  license-tax  on  peddlers  of  goods  not  the 
growth,  produce,  or  manufacture  of  the  State,  field  unconstitutional.  —  Weltan 
V.  Missouri,  91  U.  S.  275. 

See  Eminent  Domain;  Interest,  1;  Repeal;  Tax,  0. 

Constitutional  Law,  State. 

1.  Al)etterment  law,  allowing  the  benefit  derived  by  a  person  from  the  lay- 
ing out  4of  a  highway  over  his  land  to  be  set  off  against  the  damages  due 
him  for  taking  the  land,  held  unconstitutional.  —  Carpenter  v.  Jennings,  77 
111.260. 

2.  A  statute,  making  railroad  companies  liable  for  expenses  of  coroners' 
inquests  on  and  burial  of  ^*  all  persons  who  may  die  on  the  cars,  or  who  may 
be  killed  by  collision  or  other  accident  occurring  to  such  cars,  or  otherwise,'* 
hdd  unconstitutional.  —  Ohio  Sf  Miss.  Ry,  Co.  y.  Lackey,  78  111.  55. 

8.  A  statute  purporting  to  confirm  an  order  of  the  Probate  Court  for  the 
sale  of  lands,  which  order  was  void  because  made  on  the  petition  of  one  who 
was  not  duly  qualified  as  administrator,  held  unconstitutional.  —  Pryor  v. 
Downey,  50  Cal.  888. 

4.  A  statute  xmited  two  cities,  providing  that  the  act  should  not  take  effect 
unless  accepted  by  the  voters  of  the  cities.  Held  constitutional.  —  Stone  v. 
Charlestown,  114  Mass.  214. 

5.  A  statute,  requiring  the  justices  of  the  Supreme  Judicial  Court  to  ap- 
point supervisors  of  elections,  held  imconstitutional.  —  Case  of  Supervisors  of 
Elections,  114  Mass.  247. 

6.  When  a  prisoner  becomes  a  witness  for  himself  (as  by  statute  he 
may),  and  testifies  that  he  is  not  guilty,  he  waives  his  constitutional  privilege 
as  to  criminating  himself,  and  may  be  cross-examined  as  to  every  thing  rele- 
vant to  the  issue.  —  Commonwealth  v.  Nichols,  114  Mass.  285. 

7.  An  act,  providing  that  it  should  be  unlawful  for  cattle  to  run  at  large  in 
any  ooonty  where  the  inhabitants  should  vote  to  restrain  them,  held  imoon- 
stitutional, as  a  delegation  of  legislative  power.  —  Lammert  v.  LidweU,  62  Mo. 
188. 

See  Guardian;  Officer,  2. 

Consul.  —  See  Judge,  2. 

Contempt. 
A  statutory  exemption  from  arrest  or  imprisonment,  by  virtue  of  any  mesne 
process,  or  process  of  execution  in  any  civil  action,  does  not  apply  to  an  attach- 
ment for  contempt  in  not  paying  costs.  —  Clark  v.  Grant,  9  Vroom,  257. 

Contract. 
1.  Action  for  breach  of  a  contract  to  furnish  plaintiff  with  board  at  defend- 
ant's house  for  a  year.    Plea,  that  at  the  time  of  making  the  contract,  and 
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afterwards,  plaintiff  was  infected  with  a  contagious  disease,  to  wit,  syphilis, 
of  which  defendant  had  no  notice  at  the  time  of  making  the  contract,  and  which 
afterward,  while  plaintiff  boarded  at  defendant's  house,  endangered  the  liyes 
and  health  of  defendant  and  his  family,  by  reason  whereof  defendant  refused 
longer  to  allow  plaintiff  to  board  at  his  house.  Held  good.  —  Douglas  v. 
McFadin,  15  Kans.  336. 

2.  An  action  for  breach  of  an  agreement  to  purchase  land,  brought  before 
the  expiration  of  the  time  limited  for  the  purchase,  cannot  be  maintained  by 
proof  of  an  absolute  refusal  by  the  defendant  ever  to  purchase.  —  Daniels  v. 
Newton,  lU  Mass.  530;  Nason  v.  Holt,  id.  541. 

See  Assumpsit;  Auction;    Consideration;    Corporation,  3;    Dam- 
ages, 1,  3,  6;  Frauds,  Statute  of;  Illegal  Contract;  Infant;  Insur 
ance;   Interest;    Parties;  Partnership;  Railroad;    Repeal;    Sale; 
Surety;  Vested  Interest;  Wager. 

Contributory  Negligence. 
The  owner  of  land  adjoining  a  railroad  track,  who  sues  the  railroad  for 
negligence  in  setting  a  fire  on  his  land  by  sparks  from  a  locomotive,  is  not 
chargeable  with  contributory  negligence  by  reason  of  neglect  to  clear  his  land 
of  dead  leaves,  or  other  combustible  matter,  or  to  keep  them  from  being  car- 
ried by  the  wind  on  to  the  track.  —  Salmon  v.  Delaware,  Lack,  jr  West,  R.R. 
Co.,  9  Vroom,  5. 

Conversion.  —  See  Executor,  2. 
Conversion  (Equitable).  —  See  Tax,  6. 

Corporation. 

1.  Though  the  day  and  place  of  the  annual  meeting  of  a  corporation  are 
fixed  by  its  by-laws,  yet  due  notice  must  be  given  of  the  day,  hour,  and  place 
of  such  meeting,  or  a  choice  of  officers  made  at  it  will  be  unlawful.  —  San 
Buenaventura  Mfg.  Co.  v.  Vassavlt,  50  Cal.  534. 

2.  A  bankrupt  may  vote  on  stock  in  a  corporation  standing  in  his  name, 
with  the  assent  of  his  assignee,  and,  semble,  without  such  assent.  —  State  v. 
Ferris,  42  Conn.  560. 

3.  Directors  of  a  railway  company  became  members  of  another  company, 
with  which  they  had  made  a  contract  for  building  the  road.  Held,  that  they 
were  liable  to  account  to  the  stockholders  for  profits  thus  realized  by  them. 
^Gilman,  Clinton,  §•  Springfield  R.R.  Co.  v.  Kelly,  77  HI.  426. 

See  Bankruptcy,  6;  Constitutional  Law,  1;  Dividend;  National 
Bank;  Railroad;  Tax,  1. 

Costs.  —  See  Appeal. 

Court.  —  See  Judge,  2;  Judicial  Notice,  1. 

Covenant.  —  See  Damages,  5. 

Criminal  Law.  —  See  Appeal;  Assault;  Constitutional  Law,  State,  6; 

Evidence,  3;  Forgery;  Indictment;  Larceny;  Murder;  New  Trial; 

Verdict. 

Custom. —  See  Sale,  1;  Usage. 
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Damages. 

1.  Plaintiff  agreed  to  serve  defendant  for  four  months,  at  a  certain  rate 
per  month.  When  the  time  came  for  the  service  to  begin,  defendant  refused 
to  employ  plaintiff.  Held^  that  plaintiff  was  not  entitled  to  recover  his  four 
months'  wages,  but  only  the  damages  he  had  actually  suffered.  —  Putney  v. 
Smft,  54  Ga.  266. 

2.  A  passenger,  who  had  bought  a  ticket  for  a  berth  in  a  sleeping-car,  lost 
it,  and  gave  evidence  to  the  conductor  that  he  had  done  so,  and  refused  to 
pay  over  again,  whereupon  the  conductor,  without  violence,  expelled  him  from 
the  car,  and  he  was  compelled  to  ride  in  a  common  car.  Heldy  that  the  owners 
of  the  sleeping-car  were  not  liable  in  exemplary  damages.  —  Pullman  Palace 
Car  Co.  V.  Reed,  75  HI.  125. 

3.  In  an  action  by  the  purchaser,  for  breach  of  a  contract  to  convey  land, 
the  measure  of  damages  is  the  value  of  the  land  at  the  time  when  the  convey- 
ance ought  to  have  been  made.  — Plummer  v.  Rigdon^  78  HI.  222. 

4.  Action  to  recover  damages  for  driving  against  and  breaking  a  vehicle. 
Held,  that  no  damages  were  recoverable  for  loss  of  the  use  of  the  vehicle 
while  repairing,  under  a  declaration  alleging  that  the  plaintiff  was  compelled 
to  expend  a  large  sum  for  repairs,  and  that  the  vehicle  became-  useless.  — 
Adams  v.  Gardner,  78  111.  568.  . 

5.  Action  on  the  covenant  against  incumbrances  in  a  conveyance ;  breach, 
the  existence  of  a  railroad  over  the  estate  conveyed.  Held,  that  no  evidence, 
either  that  the  value  of  the  land  was  enhanced  by  reason  of  the  railroad,  or 
that  the  railroad  did  not  use,  and  suffered  the  plaintiff  to  use,  part  of  the  land 
taken  by  it,  was  admissible  in  reduction  of  damages.  —  Kellogg  v.  Malin,  62 
Mo.  429. 

6.  The  seller  of  seed  to  be  sown  for  a  crop  asserted  that  it  would  produce 
a  crop  of  a  certain  kind.  The  truth  of  his  assertion  could  not  be  ascertained 
by  inspection  of  the  seed ;  which,  being  sown,  produced  a  different  crop.     Held, 

(1)  that  the  seller's  statement  was  a  warranty,  on  which  he  was  liable; 

(2)  that  the  measure  of  damages  was  the  difference  in  value  between  the  crop 
produced  and  that  which  would  have  been  produced  if  the  seed  had  been 
what  it  was  represented  to  be.  —  Wolcott  v.  Mount,  9  Vroom,  496. 

7.  Action  by  a  judgment-creditor  of  a  town  against  the  supervisors  of  the 
town  for  refusing  to  place  on  the  tax-list  the  amount  of  his  judgment,  which 
could  by  law  be  collected  in  no  other  way.  At  the  trial,  it  was  proved  that, 
since  action  brought,  the  defendants  had  placed  the  judgment  on  the  tax-list. 
Held,  that  the  plaintiff  could  recover  only  nominal  damages.  (Clifford,  J., 
dissenting.)  — Dow  v.  Humbert,  91  U.  S.  294. 

See  Action,  1,  2;  Assumpsit;  Interest,  1,  2;  Malicious  Prosecu- 
tion, 1. 

Death.  —  See  Appeal;  Evidence,  6. 

Dedication.  —  See  Adverse  Possession. 

Deed. 

1.  A  commissioner  was  appointed  by  decree  of  a  court  to  convey  land  to 
J.  S.    He  did  nothing  in  the  matter  for  thirty  years,  when  he  conveyed  the 
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land  to  the  assignee  of  J.  S.  Held^  that  the  conveyance  was  void,  as  well  on 
the  ground  of  lapse  of  time  as  because  it  did  not  pursue  the  decree.  —  Schroder 
v.  Peach,  77  lU.  615. 

2.  The  deed  of  a  disseisee  is  valid  against  every  one  but  the  disseisor  and 
his  privies.  — McMahan  v.  Bowe,  114  Mass.  143. 

See  Bona  Fide  Purchaser;  Registry. 

Db  Injuria.  —  See  Trayebsb. 

Dblivery.  —  See  Donatio  Causa  Mortis;  Sale,  1,  3. 

Deposit.  —  See  Tax,  7. 

Descent. 

By  the  law  of  Connecticut,  the  child  of  a  bastard  may  derive  through  him 
a  title  by  descent  as  well  from  his  collateral  as  from  his  lineal  ancestors.  — 
Dickinson*8  Appeal,  42  Conn.  491. 

Dbyisb  and  Legacy.  —  See  Charity;  Evidence,  5;  Tax,  6;  Will. 

Director.  —  See  Corporation,  3. 

Disseisin.  —  See  Deed,  2. 

Dividend. 

The  directors  of  a  corporation  declared  a  dividend,  to  be  paid  at  such  time 
as  might  be  fixed  by  them,  and  ordered  the  amounts  due  Uie  several  stock- 
holders to  be  placed  to  their  respective  credit  on  the  books  of  the  company. 
Afterwards  the  directors  voted  to  take  the  dividends  from  the  accounts 
of  the  stockholders,  and  carry  them  to  a  "  siirplus  fund  account.'*  Heldf 
that  stockholders  not  assenting  to  this  vote  were  not  boimd  by  it,  and  might 
maintain  a  bill  in  equity  to  have  the  dividends  restored  to  their  accounts,  and 
paid  to  them  within  a  reasonable  time.  —  Beers  v.  Bridgeport  Spring  Co.^  42 
Conn.  17. 

Divorce.  —  See  Alimony;  Husband  and  Wife,  2;  Judgment,  1. 

Donatio  Causa  Mortis. 
The  taking  the  key  of  a  trunk  from  the  place  where  it  is  kept,  and  the  put- 
ting goods  into  the  trunk,  and  the  returning  the  key  to  its  place,  at  the  request 
of  the  owner  in  his  last  sickness,  apprehending  death  and  expressing  the 
desire  to  make  a  gift  of  the  trunk  and  its  contents  mortis  cattsa,  is  not  a  deliv- 
ery sufficient  for  that  purpose. —  Coleman  v.  Parker,  114  Mass.  30. 

Duplicity.  —  See  Indictment,  2. 

Duress. 

A  payment  by  a  person  to  free  his  goods  from  an  attachment,  put  on  for 
the  purpose  of  extorting  money,  by  one  who  knows  that  he  has  no  cause  of 
action,  is  a  payment  under  duress,  and  may  be  recovered  back  as  money  had 
and  received,  without  proof  of  the  termination  of  the  suit  in  which  the  attach- 
ment was  made.  —  Chandler  v.  Sanger,  114  Mass.  364. 

See  Officer,  2. 
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Easement. 

1.  The  owner  of  two  adjacent  lots  of  land  put  up  on  one  of  them  a  build- 
ing, whose  wall  stood  on  the  division  line  between  the  lots,  and  had  on  its 
outside,  projecting  over  the  second  lot,  a  flue  and  chimney  for  the  use  of  a 
furnace  in  the  house.  The  lot  built  on  was  afterwards  sold  to  plaintiff,  and 
the  other  to  defendant,  who  built^  on  it,  and  paid  half  the  expense  of  the 
party-wall.  Eeldy  that  he  purchased  subject  to  an  easement,  and  had  no 
right  to  obstruct  the  flue.  —  Ingals  v.  Plamondan^  75  lU.  118. 

2.  On  a  conveyance  of  land,  separated  from  a  highway  by  other  land  of 
the  grantor,  the  grantee  has  not  a  right  of  way  of  necessity  over  such  other 
land,  if  the  land  conveyed  is  not  wholly  surrounded  by  land  of  the  grantor.  — 
KuUman  v.  Hechty  11  111.  670. 

See  Damaqes,  5. 

Election. — See  Bribery;  Constitutional  Law,  State,  4,  5,  7. 

Eminent  Domain. 

The  United  Stat^  government  has  power  to  take  private  property  within 
a  State  for  public  uses,  without  the  owner's  consent.  — Kohl  v.  United  States^ 
91  U.  S.  367. 

See  Constitutional  Law,  State,  1. 

Equity.  —  See  False  Representations;  Husband  and  Wife,  2;  In- 
junction; Mistake;  Officer,  1;  School;  Tax,  7. 
Error.  —  See  RemoV^al  of  Suits. 
Estoppel.  —  See  Tax,  6. 

Evidence. 

1.  Action  for  slander  by  words  charging  larceny.  Plea,  that  the  words 
were  true.  Heldy  that  the  plea  could  not  avail,  unless  proved  beyond  a 
reasonable  doubt.  — Merk  v.  Oelzhatieser,  60  Cal.  631. 

2.  Action  on  a  policy  of  fire  insurance.  Defence,  that  the  burning  was  by 
design  and  procurement  of  the  plaintiff.  Heldy  that  this  defence  could  not 
avail,  unless  proved  beyond  a  reasonable  doubt.  —  Kane  v.  Hibemia  Mut, 
F.  Ins,  Co.y  9  Vroom,  441.  But  see  Rothschild  y.  Am,  Central  Ins.  Co.,  62 
Mo.  356,  contra, 

3.  The  evidence  of  an  accomplice  cannot  be  considered  as  corroborated  by 
that  of  another,  unless  it  appears  that  they  have  had  no  opportunity  to  com- 
municate with  each  other.  —  State  v.  WUliamsony  42  Conn.  261. 

4.  Parol  evidence  is  not  admissible  to  impeach  a  record  of  naturalization  by 
showing  that  the  preliminary  steps  required  by  law  were  not  taken.  —  People 
V.  McGowany  11  HI.  644. 

5.  Parol  evidence  is  admissible  to  show  that  a  devise  absolute  on  its*  face 
was  in  fact  made  on  a  secret  trust  to  defraud  the  mortmain  laws.  —  Kenrick 
V.  Colcy  61  Mo.  672. 

6.  Action  on  a  policy  of  insurance  on  the  life  of  J.  S. ,  brought  by  the  plain- 
tiff in  his  own  right,  and  not  as  administrator.     Heldy  that  a  grant  of  ad- 
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ministration  on  the  estate  of  J.  S.  was  no  evidence  that  he  was  dead.  — 
Mutual  Benefit  Life  Ins.  Co.  v.  Tisd<Ue,  91  U.  S.  238. 

See  Constitutional  Law,  State,  6;  Contract,  2;  Damages,  5;  Judi- 
cial Notice;  Malicious  Prosecution,  1,  2;  Revocation;  Sale,  1; 
Usage;  Will;  Witness. 

Executor  and  Administrator. 

1.  The  estate  of  a  deceased  person  is  not  liable  for  the  expenses  of  a  post 
mortem  examination  ordered  by  a  coroner.  —  Smith  v.  McLaughlin^  77  HI.  596. 

2.  One  who,  as  a  widow's  agent,  in  good  faith,  sells  perishable  property 
of  her  deceased  husband,  and  accounts  for  the  proceeds,  is  not  liable  as  execu- 
tor de  son  tort  to  an  administrator  afterwards  appointed.  —  Perkins  v.  Ladd, 
114  Mass.  420. 

See  Evidence,  6;  Mortgage,  1. 

ExEBfpTiON.  —  See  Bankruptcy,  1;  Tax,  1,3. 
Factor.  —  See  Agent. 

False  Representations. 
Bill  in  equity,  averring  that  plaintiffs  were  makers  of  goods  of  a  patented 
material;  that  defendants,*  being  makers  of  like  goods  of  a  material  not 
patented,  falsely,  fraudulently,  and  maliciously  represented  to  plaintiffs'  cus- 
tomers, that  plaintiffs'  manufacture  was  an  infringement  of  letters-patent 
owned  by  defendants,  whereby  such  customers  were  induced  to  buy  of  defend- 
ants, instead  of  plaintiffs.  Ptayerfor  injunction  and  account.  Demurrer  for 
want  of  equity  sustained. — Boston  Diatite  Co.  v.  Florence  Mfg.  Co.-,  114 
Mass.  69.  [See  Prudential  Assurance  Co.  v.  JTnotf,  L.  R.  10  Ch.  142;  WhiU- 
head  V.  Kitson,  119  Mass.  484,  ace] 

Fire.  —  See  Contributory  Negligence. 

Fire  Insurance.  —  See  Insurance  (Fire). 

Fixture. 

A  landlord  agreed  to  sell  a  trade  fixture,  for  the  tenant's  benefit,  but  failed 

to  do  so.     Held,  that  the  tenant  might  enter  and  remove  the  fixture  within  a 

reasonable  time  after  the  expiration  of  his  term.  —  Torreyy.  Bennett^  9  Vroom, 

457. 

Foreclosure.  — See  Bankruptcy,  5. 

Foreign  Attachment. 

1.  The  salary  due  a  public-school  teacher,  or  other  officer  employed  and 
paid  by  a  city,  is  not  attachable  by  trustee  process  against  him,  in  the  hands 
of  the  city  officials  whose  duty  is  to  pay  it.  —  Hightower  v.  Slaton,  54  Ga.  108; 
McLellan  v.  Young,  id.  399. 

2.  A  debtor  to  a  partnership,  of  which  A.  is  a  member,  is  not  liable  as 
garnishee  in  an  action  against  A.  alone.  —  Sheedy  v.  Second  Nat.  Bank, 
62  Mo.  1. 

3.  A  municipal  corporation  may  be  summoned  as  garnishee.  —  Mayor,  ^c. 
of  Jersey  City  v.  Horton,  9  Vroom,  88. 
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Foreign  Judgment. 
Two  were  sued  as  partners,  after  a  dissolution.  An  appearance  was  en- 
tered for  both,  and  the  plaintiff  recovered.  One  of  the  defendants  was  resident 
in  another  State,  and  had  no  actual  notice  of  the  action.  Heldy  that  the  other 
defendant  had  no  authority  to  appear  for  him,  that  the  court  had  no  jurisdic- 
tion of  him,  and  that  he  was  not  bound  by  the  judgment,  nor  liable  In  an' 
action  brought  on  it  in  the  State  where  he  resided.  (Waite,  C.  J.,  Strong, 
and  Hunt,  JJ.,  dissenting.)  — Hall  v.  Lansing^  91  U.  S.  160. 

Foreign  Law.  —  See  Judge,  2. 

Forgery. 
One  who,  with  intent  fraudulently  to  utter  a  promissory  note  as  the  note 
of  a  person  other  than  the  signer,  procures  to  it  the  signature  of  an  innocent 
party,  who  does  not  thereby  intend  to  bind  himself,  is  guilty  of  forgery.  — 
Commonwealth  v.  Foster,  114  Mass.  311. 

Fraud.  —  See  False  Representations. 

Frauds,  Statute  of. 

1.  When  accounts  are  transferable  by  law,  a  contract  to  buy  one  worth 
more  than  $50  is  within  the  Statute.  —  Walker  v.  Supple,  54  Gra.  178. 

2.  One  who  had  agpreed  to  buy  land,  learning  that  there  was  an  assessment 
on  it,  refused  to  complete  his  purchase  unless  the  vendor  would  pay  the  assess- 
ment;  but  accepted  a  deed  and  paid  the  purchase-money  on  the  vendor's  promis- 
ing to  pay  the  assessment.  Held,  that  this  promise  was  not  within  the  Statute. 
—  Remington  v.  Palmer,  62  N.  Y.  31. 

3.  An  agreement  to  render  services,  to  be  paid  for  after  the  employer's 
death,  is  not  within  the  Statute  as  an  agreement  not  to  be  performed  within 
a  year.  —Kent  v.  Kent,  62  N.  Y.  560. 

•  Fraudulent  Preference. 

1.  If  a  bankrupt  gives  to  a  creditor  his  note  indorsed  by  a  third  person, 
this  is  not  a  fraudulent  preference,  as  the  advantage  secured  by  the  creditor 
is  not  out  of  the  bankrupt's  estate.  —  Dcdrymple  v.  Hillehrand,  62  N.  Y.  5. 

2.  A  creditor  put  his  claim  into  the  hands  of  a  collection  agency,  by  whom 
it  was  transmitted  to  an  attorney,  who,  knowing  the  debtor's  insolvency,  per- 
suaded him  to  confess  judgment.  Within  four  months  after,  the  debtor 
became  bankrupt.  The  money  collected  on  the  judgment  was  sent  to  the 
collection  agency,  but  never  reached  the  creditor.  Held,  that  the  creditor 
was  not  affected  with  notice  of  the  debtor's  insolvency,  so  as  to  be  liable  to 
his  assignee  for  the  money  collected.  (Clifford,  Miller,  and  Bradley, 
JJ.,  dissenting.)  — ffoorer  v.  Wise,  91  U.  S.  308. 

Garnishment.  —  See  Foreign  Attachment. 
Gift.  —  See  Donatio  Causa  Mortis. 

Guardian. 
A  statute  authorized  J.  S. ,  as  guardian  of  an  infant,  to  sell  the  infant's 
land,  subject  to  the  approval  of  the  Probate  Court.    Held,  that  the  statute  did 
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not  appoint  J.  S.  to  be  guardian  (and  qwere^  if  it  could  oonstitutionally  do 
so),  but  that  he  must  be  appointed  guardian  by  a  court,  according  to  the  gene- 
ral law,  before  he  could  exercise  the  power  given  by  the  statute.  —  Paty  v. 
Smith,  50  Cal.  153. 

Heib.  —  See  Dbscbitt  ;  Warranty. 

Homestead.  —  See  Bankruptct,  1. 
Homicide.  —  See  Murder. 

Husband  and  Wife. 

1.  A  husband  assaulted  his  wife,  disabling  her  from  work.  He  was  con- 
victed of  the  assault,  and  imprisoned,  leaving  the  wife  destitute.  Held,  that 
she  might  sell  his  property  for  money  with  which  to  procure  necessaries. 
—  Ahem  v.  Easterby,  42  Conn.  546. 

2.  A  bill  in  equity  by  wife  against  husband  for  a  separate  maintenance  is 
not  sustainable  when  no  divorce  is  sought.  —  Trotter  v.  Trotter,  77  111.  510. 

See  Alimony;  Illegal  Contract,  2;  Judgment,  1;  Limitations, 
Statute  of,  2. 

Illegal  Contract. 

1.  A  contract  was  made  for  the  sale  of  land,  and  the  purchaser  gave  to  a 
stakeholder  his  check  for  the  price,  the  parties  agreeing,  that,  if  a  certain  act 
for  laying  out  a  public  park  should  be  accepted  by  the  people,  the  check  should 
be  transferred  to  the  vendor;  but  that  if  the  act  should  not  be  accepted,  the  con- 
tract should  be  void,  and  the  check  returned  to  the  purchaser.  The  act  was 
accepted.  Held,  that  the  contract  was  void  on  grounds  of  public  policy,  and 
that  the  vendor  could  maintain  no  action  against  the  stakeholder,  who  refused, 
under  the  purchaser's  instructions,  to  give  up  the  check.  —  Merchants^  Savings 
Co.  V.  Goodrich,  75  HI.  554. 

2.  An  agreement  of  a  married  man  to  marry,  when  a  divorce  should  be 
decreed  between  himself  and  his  wife  in  a  suit  then  pending,  is  contrary  to 
public  policy,  and  void,  and  no  action  lies  for  its  breach.  —  Noice  v.  Brown, 
9  Vroom,  228. 

See  Bribery;  Sale,  3;  Wager. 

Implied  Grant.  —  See  Easement,  1,  2. 
Imprisonment.  —  See  CoNTEifpT. 
Incumbrance.  —  See  Damages,  5. 

Indictment. 

1.  Indictment  under  a  statute  for  burning  goods  with  intent  to  defraud  the 
insurers.  A  second  count  charged  the  same  offence,  naming  other  insurers. 
The  evidence  was,  that  the  burning  was  a  single  act,  but  that  the  goods  burnt 
were  insured  by  the  insurers  named  in  the  second  count,  as  well  as  by  those 
named  in  the  first  coimt.  Held,  that  the  prisoner  could  be  convicted  on  one 
count  only.  —  Commontoealth  v.  Goldstein,  114  Mass.  272. 

2.  IncHctment  for  arson,  charging  as  a  single  act  the  burning  of  several 
houses,  A«Zd  to  charge  but  one  offence,  and  not  to  be  double. — Woodford  y. 
People,  62  N.  Y.  117. 
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3.  Indictment  for  voting  at  an  election,  the  prisoner  '*  having  no  lawful 
right  to  vote,  and  knowing  himself  not  entitled  by  law  to  vote,"  not  showing 
how  he  was  disqualified.  Held  good  after  verdict;  otherwise,  if  it  had  been 
demurred  to.  —  State  v.  Bruce,  5  Oregon,  68. 

Indobbbmbnt.  —  See  Fbaudulbnt  Pbefbrbnoe,  1. 

Infant. 

An  infant  is  not  liable  for  necessaries  furnished  him,  merely  becaufle  his 
father  is  poor  and  unable  himself  to  pay  for  them.  —  Hoyt  v.  Casey y  114 
Mass.  397. 

See  Consideration;  Limitations,  Statute  of,  1. 

Injunction. 

Certain  municipal  bonds  irregularly  issued  were  held  by  the  State  courts 
to  be  void,  even  in  the  hands  of  bona  fide  holders,  while  the  United  States 
courts  held  otherwise.  The  obligors  filed  a  bill  in  a  State  court  to  enjoin 
holders  of  such  bonds  from  transferring  them  to  bona  fide  holders  who  might 
sue  in  the  United  States  courts.  Held,  that  the  bill  was  not  maintainable, 
at  least  in  the  absence  of  proof  that  the  defendants  were  not  themselves  bona 
fide  holders.  —Venice  v.  Woodruff,  62  N.  Y.  462. 

See  National  Bank,  1;  Officer,  1;  School;  Tax,  7. 

Insurance  (Fire). 

1.  A  debtor  gave  to  his  creditor  a  written  acknowledgment  of  the  debt, 
•*  which  shall  be  a  lien  on  my  property,"  and  afterwards  died,  leaving  insuffi- 
cient personal  estate  to  pay  his  other  debts,  and  but  one  parcel  of  land,  valu- 
able chiefly  for  the  buildings  thereon.  Held,  that  the  creditor  had  an  insurable 
interest  in  the  buildings.  —  Rohrbach  v.  Oermania  F.  Ins.  Co.,  62  N.  Y.  47. 

2.  When  a  mortgagor  procures  insurance  against  fire  by  a  policy  expressed 
to  be  payable  to  the  mortgagee  in  case  of  loss,  either  he  or  the  mortgagee  may 
sue  on  the  policy.  — Martin  v.  Franklin  Ins.  Co,,  9  Vroom,  140;  State  Ins.  Co. 
V.  Maackens,  id.  564. 

See  Evidence,  2;  Indictment,  1;  Judoment,  3;  Mistake. 

Insurance  (Life). — See  Evidence,  6;  Parties;  Vested  Interbst. 
Insurance  (Marine).  —  See  Judgment,  3;  Mistake. 

Interest. 

1.  A  promissory  note  by  its  terms  bore  interest  at  fifteen  per  cent  after  matu- 
rity. After  the  making  of  the  note  and  before  its  maturity,  a  statute  pro- 
vided that  not  more  than  seven  per  cent  interest  should  be  recovered  on  any  loan 
after  maturity.  In  an  action  on  the  note,  held,  (1)  that  the  provision  for 
interest  was  part  of  the  contract,  and  not  a  penalty  or  damages;  (2)  that  the 
statute  was  not  intended  to  apply  to  cases  where  a  rate  of  interest  after  matu- 
rity was  expressly  agreed  on;  (3)  that,  if  so  intended,  it  was  tmconstitutional 
as  to  contracts  made  before  its  passage.  (Park,  C.  J.,  and  Carpenter,  J., 
dissenting.)  —  Hubbard  v.  Callahan,  42  Conn.  524. 

2.  In  an  action  on  a  promissory  note,  bearing  interest  at  a  rate  greater  than 
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that  established  by  statute  for  cases  where  there  is  no  special  agreement, 
interest  after  maturity  is  to  be  allowed  according  to  the  statutory  rate  only. 

—  First  EccL  Soc.  in  Suffield  v.  Loomis^  42  Conn.  670. 
See  National  Bank,  2 ;  Repeal. 

Internal  Revenue.  —  See  Agent;  Sale,  8;  Tax,  6. 

Judge. 

1.  In  a  bastardy  process,  the  complainant  is  a  party;  and,  therefore,  a  jus- 
tice who  is  related  to  her  in  the  third  degree  cannot  act  in  making  an  order 
of  aflUiation.  —  State  y.  Overseer  of  Walpacky  9  Vroom,  200. 

2.  United  States  consuls  in  Turkey  have,  by  treaty  and  by  act  of  Congress, 
jurisdiction  in  civil  cases  wherein  the  same  is  permitted  by  the  laws  or  usages 
of  Turkey.  In  an  action  against  a  consul,  he  pleaded  that  the  act  complained 
of  was  done  by  him  in  his  judicial  capacity.  Heldy  that  this  justification  was 
not  good,  without  showing  what  were  the  laws  or  usages  of  Turkey  giving 
jurisdiction  in  the  particular  case.  — Dainese  v.  Hale,  91  U.  S.  13. 

See  Constitutional  Law,  State,  5. 

Judgment. 

1.  A  statute  provided  that  the  defendant  in  a  suit  wherein  notice  had  been 
given  by  publication,  who  has  had  no  actual  notice  of  the  suit,  may  be  let  in 
to  open  the  judgment  against  him,  and  defend,  at  any  time  within  three  years 
after  judgment.     Held,  that  the  act  was  not  applicable  to  causes  of  divorce. 

—  Lewis  V.  Leicisy  15  Kans.  181. 

2.  By  the  law  of  Kansas,  a  judgment  is  a  lien  on  after-acquired  lands  of 
the  debtor.  —  Babcock  v.  Jones,  15  Kans.  296. 

.  8.  Reinsurers,  by  whose  advice  and  for  whose  benefit  the  original  insurers 
have  defended  an  action  brought  by  the  assured,  are  liable  to  the  insurers  for 
the  costs  and  expenses  of  such  defence,  and  bound  by  the  judgment,  though 
they  were  not  parties  to  the  action.  — Strong  v.  Pkcenix  Ins.  Co,,  62  Mo.  289. 
See  Appeal;  Constitutional  Law,  State,  3;  Damages,  7;  Deed,  1; 
Evidence,  6;  Foreign  Judgment;  Misnomer;  Verdict. 

Judicial  Notice. 

1.  The  courts  of  a  State  will  take  judicial  notice  of  the  constitution  of  another 
State,  so  far  as  relates  to  the  jurisdiction  of  the  courts  of  such  other  State. 
(Valentine,  J.,  dissenting.)  — Dodge  v.  Coffin,  15  Kans.  277. 

2.  In  a  suit  involving  the  validity  of  a  patent  for  preserving  fish  and  other 
articles  by  means  of  a  freezing-mixture,  the  court  took  judicial  notice,  with- 
out plea  or  proof,  that  the  principle  of  the  invention  was  the  same  as  that  of 
the  common  ice-cream  freezer.  —  Broum  v.  Piper,  91  U.  S.  37. 

Jurisdiction. 
In  a  suit  brought  in  a  State  court  by  receivers  of  an  insolvent  company 
appointed  by  that  court,  to  recover  property  of  the  company,  the  defendants 
pleaded  that  the  company  was  bankrupt,  and  that  the  title  to  its  property 
was  in  its  assignees  (who  were  not  parties  to  the  suit,  and  under  whom  the 
defendants  did  not  claim),  and  not  in  the  plaintiffs.    A  decree  was  made 
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for  the  plaintiffs.     Held,  that  the  United  States  Supreme  Court  had  not  juris- 
diction of  an  appeal  from  that  decree.  —  Long  v.  Converse,  91  U.  S.  105. 
See  Bankruptcy,  3,  4,  5;  Foreign  Judgment;  Judicial  Notice,  1. 

Jury.  —  See  New  Trial. 

Landlord  and  Tenant. 

Defendants  leased  to  plaintiff  the  lower  story  of  a  building  of  which  they 
occupied  the  upper  story.  They  employed  a  carpenter  to  put  a  skylight  on 
the  roof,  which  he  did  so  negligently  that  the  rain  came  through  and  damaged 
plaintiff *s  goods.  Held,  that  defendants  were  liable.  —  Glickau/y,  Maurer, 
75  111.  289. 

See  Fixture. 

Larceny. 

The  prisoner  ran  away  with  a  horse,  without  its  owner's  knowledge  or  con- 
sent, and  with  no  intention  of  returning  it,  and  afterwards  abandoned  it  in 
the  road.     Held,  larceny.  —  State  v.  Davis,  9  Vroom,  176. 

Legacy.  —  See  Devise. 

License.  —  See  Constitutional  Law,  2. 

Lien.  —  See  Insurance  (Fire),  1;  Judgment,  2. 

Limitations,  Statute  op. 

1.  The  Statute  of  Limitations  allowed  to  infants  a  period  of  three  years 
after  arriving  at  full  age  (of  twenty-one)  in  which  to  bring  actions  accrued 
during  infancy.  A  later  statute  enacted  that  women  should  be  considered  of 
full  age  for  all  purposes  at  eighteen.  An  action  was  brought,  within  three 
years  after  the  latter  statute,  by  a  woman  who  was  then  more  than  twenty- 
one  years  old,  but  had  not  reached  that  age  before  the  passage  of  the  statute. 
Held  in  time.  —  Reisse  v.  Clarenbach,  61  Mo.  310. 

2.  Husband  and  wife,  jointly  seised  in  her  right,  after  issue  bom  are  dis- 
seised; the  time  limited  by  law  for  bringing  a  real  action  elapses;  the  husband 
dies;  the  wife  shall  be  barred.  (Hough,  J.,  dissenting.)  — VaUe  v.  Oherihause, 
62  Mo.  81. 

Malicious  Prosecution. 

1.  In  an  action  for  malicious  prosecution,  the  defendant  offered  evidence 
to  show  that  he  acted  under  the  advice  of  a  person  whom  he  believed,  and  who 
professed  himself,  to  be  a  duly  licensed  attorney,  though  not  such  in  fact. 
Held,  that  the  evidence  was  not  admissible  in  bar  of  the  action,  or  in  re- 
duction of  actual  damages,  but  only  to  rebut  malice,  and  mitigate  exemplary 
damages.  —  Murphy  v.  Larson,  77  HI.  172. 

2.  Action  for  malicious  prosecution.  The  plaintiff  had  made  an  assault  on 
W.,  from  the  effects  of  which  he  died;  and  it  was  for  this  that  the  defendant 
prosecuted.  Held,  that  there  Yfna  prima  facie  evidence  of  probable  ^  cause  for 
the  prosecution,  though  the  assault  was  in  fact  justifiable.  —  Olaze  v.  Whitley, 
6  Oregon,  164. 

See  Duress. 
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Mandamus.  —  See  Removal  of  Suits. 
Marriaqb.  —  See  Illegal  Contract,  2. 

Master  and  Servant. 

A  street-car  belonging  to  defendants  was  stopped  so  as  to  obstruct  the 
street;  plaintiff,  a  foot-passenger,  wishing  to  cross  the  street,  stepped  upon  the 
platform  of  the  car  in  order  to  do  so,  and  was  thrown  ofE  by  the  driver,  and 
hurt.  On  demurrer  to  a  declaration  averring  these  facts,  and  that  the  driver 
acted  *'  wilfully f  forcibly,  and  violently,"  and  was  the  servant  and  agent  of 
defendants,  held  that  plaintiff  was  entitled  to  judgment.  —  Shea  v.  Sixth  Ave, 
R.R.  Co.,62N.  Y.  180. 

See  Damages,  1;  Landlord  and  Tenant;  Municipal  Corpora- 
tion, 2,  8. 

Measure  of  Damages.  —  See  Damages. 

Misnomer. 
A  defendant,  sued  by  a  fictitious  name,  appeared,  and  judgment  was  recov- 
ered against  him,  without  any  amendment  of  the  complaint,  by  inserting  his 
true  name,  as  the  law  required.  Held^  that  the  judgment,  though  erroneous, 
was  not  void,  and  could  not  be  impeached  in  a  collateral  proceeding.  —  Camp^ 
hell  V.  Adamsy  50  Cal.  203;  Baldwin  y., Morgan,  id.  585. 

Mistake. 
Plaintiff  filed  a  bill  in  equity  to  reform  a  policy  of  insurance,  on  the  ground 
of  mistake,  by  striking  out  a  clause  of  warranty;  and  afterwards  sued  at  law 
on  the  policy  as  written,  averring  compliance  with  the  warranty,  which  de- 
fendants denied.  After  verdict  and  judgment  for  defendants  on  that  issue, 
held  that  plaintiff  had  elected  his  remedy,  and  waived  his  right  to  prosecute 
further  his  bill  in  equity. — Washburn  y.  Great  Western  Ins,  Co.,  114  Mass. 
175. 

Monet  had  and  Received.  —  See  Duress  ;  Tax,  5. 

Mortgage. 

1.  A  creditor  may  exercise  a  power  of  sale  in  a  deed  of  trust  made  to  secure 
payment  of  the  debt,  though  the  debtor  died  before  any  default,  and  no  claim 
has  been  made  against  his  estate,  such  as  would  be  required  by  law  before  an 
action  to  recover  the  debt  could  be  brought  against  the  executor.  — Whitmore  v. 
San  Francisco  Savings  Union,  50  Cal.  145. 

2.  A  deed  of  trust  was  made  with  power  of  sale  on  default,  after  giving 
notice  for  five  days,  the  last  to  be  ten  days  before  the  sale.  The  last  day  of 
notice  actually  given  was  the  eleventh  before  the  sale.  Held,  that  the  power 
was  well  executed.  —  Tooke  v.  Newman,  75  Dl.  215. 

See  Bankruptcy,  5;  Insurance  (Fire),  2;  National  Bank,  1. 

Mortmain.  —  See  Evidence,  5. 

Municipal  Corporation. 
1.  A  town  cannot  raise  by  taxation,  or  pay  from  its  treasury,  money  for 
expenses  incurred  in  opposing  before  the  Legislature  the  annexation  of  the 
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whole  or  part  of  its  territory  to  another  town.  —  Coolidge  v.  Brookline,  114 
Mass.  592. 

2.  Commissioners  of  public  charities,  though  appointed  by  the  mayor  of  a 
city,  Jield  not  to  be  servants  of  the  city  in  such  a  sense  as  to  make  it  liable  for 
their  negligence  while  using  its  property  in  the  discharge  of  their  duties.  — 
MaxmUian  v.  New  York,  62  N.  Y.  160. 

3.  The  entire  control  of  streets  in  the  District  of  Columbia  is  vested  by 
charter,  creating  the  district  a  municipal  corporation,  in  a  board  of  public 
works,  appointed  by  the  President  of  the  United  States.  Held^  that  the  Dis- 
trict was  liable  for  injuries  caused  by  defects  in  the  streets.  (Swayne, 
Field,  Strong,  and  Bradley,  JJ.,  dissenting.)  —  Barnes  v.  District  of 
Columbia,  91  U.  S.  540. 

See  Constitutional  Law,  State,  4 ;  Foreign  Attachment. 

Murder. 
A  husband  finding  his  wife  in  the  act  of  adultery  struck  her,  with  intent 
to  kill  her,  and  she  died  from  the  effect  of  the  blow.     On  his  trial  for  her 
murder,  held  that  the  provocation  did  not  necessarily,  as  matter  of  law,  reduce 
file  offence  to  manslaughter.  —  Shufflin  v.  People,  62  N.  Y.  229. 

Name.  —  See  Misnomer. 

National  Bank. 

1.  A  national  bank  has  no  power  to  lend  money  on  real  security.  There- 
fore, where  such  a  bank  had  lent  money,  taking  as  security  an  assignment  of 
a  mortgage,  it  was  lield,  on  bill  filed  by  the  mortgagor,  that  a  sale  imder  a 
power  in  the  mortgage  should  be  enjoined.  — Matthews  v.  Skinker,  62  Mo.  329. 

2.  National  banks,  organized  imder  act  of  Congress,  are  not  subject  to  the 
usury  laws  of  the  States  in  which  they  are  established.  —  Farmers^  Bank  v. 
Bearing,  91  U.  S.  29. 

Naturalization. — See  Evidence,  4;  Voter. 

Necessaries.  —  See  Husband  and  Wife,  1 ;  Infant. 

Negligence.  —  See  Assault,  2;  Contributory  Negligence;  Landlord 

AND  Tenant;  Municipal  Corporation,  2,  3. 

Negotiable  Instruments.  —  See  Bills   and  Notes;  Bona  Fide  Pur- 
chaser. 

New  Trial. 
If  a  juror  in  a  criminal  case  is  accepted  without  examination  on  the  voir 
dire,  the  verdict  will  not  be  set  aside  on  the  ground  that  he  had  expressed  an 
opinion  before  the  trial.  —  Byars  v.  Mount  Vernon,  77  HI.  467. 

Notice.  —  See  Corporation,  1;  Mortgage,  2;  Registry. 

Nuisance. 
One  who  owns  a  steam-boiler,  and  uses  it  on  his  own  land,  is  not  liable, 
in  the  absence  of  negligence,  for  damage  caused  by  its  explosion  to  property 
on  adjoining  land.  —  Marshall  v.  Welwood,  9  Vroom,  339. 

VOL.  XI.  21 
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Officer. 

1.  A  city  officer  appointed  by  the  mayor  and  aldermen  cannot  maintain  a 
bill  in  equity  to  enjoin  them  from  unlawfuUy  removing  him  or  appointing  a 
successor;  for  he  has  a  complete  remedy  at  law.  —  Delahanty  y.  Warner^  75  111. 
186. 

2.  A  State  treasurer,  who  had  g^iyen  the  official  bond  required  by  law,  held 
office,  by  force  of  the  Constitution,  after  his  term  had  expired,  till  his  suc- 
cessor should  be  qualified.  Y^ile  he  so  held,  the  Legislature  enacted  that 
**  the  treasurer  shall,  before  entering  on  the  duties  of  his  office,  give  bond  in  " 
a  larger  sum  than  the  law  had  before  required;  and  the  treasurer  gave  a  new 
bond  accordingly.  Held^  (1)  that  the  statute  was  not  intended  to  require  a 
new  bond  of  him;  (2)  that,  if  it  was  so  intended,  it  was  ultra  vires  of  the  L^s- 
lature;  (3)  that  therefore  the  new  bond  given  by  him  was  voluntary,  and  not 
made  under  duress,  and  valid,  though  not  required  by  law.  —  Sooy  v.  State, 
9  Vroom,  324. 

See  Bribery;  Forbion  Attachment,  1;  Surety,  1. 

Parent.  —  See  Consideration;  Infant. 

Parties. 

An  action  on  a  policy  of  life  insurance,  by  its  terms  payable  to  the  assured, 
his  executors,  administrators,  and  assigns,  is  not  maintainable  in  the  name 
of  one  for  whose  benefit  the  policy  is  expressed  to  be  made.  —  Bailey  v.  New 
England  Ins.  Co.,  114  Mass.  177. 

See  Bankruptcy,  5;  Insurance  (Fire),  2;  Judge,  1. 

Partnership. 

A  partnership  between  a  resident  of  New  York  and  residents  of  Louisiana 
was  not  dissolved  by  the  war  as  early  as  April  23,  1861 ;  and  the  aoceptance 
by  the  firm  on  that  day  of  a  bill  of  exchange  binds  all  the  partners.  —  Mat^ 
thews  V.  McStea,  91  U.  S.  7. 

See  Foreign  Attachment,  2;  Foreign  Judgment. 

Passenger.  —  See  Damages,  2. 

Patent.  —  See  Judicial  Notice,  2. 

Peddler.  —  See  Constitutional  Law,  2. 

Penalty.  —  See  Interest,  1. 

Pleading.  —  See  Bribery;  Damages,  4;  Judge,  2;  Traybrsb. 

Power.  —  See  Deed,  1;  Mortgage,  1,  2. 

Prerogative. — See  Eminent  Domain. 

Principal  and  Agent.  —  See  Agent. 

Principal  and  Surety.  —  See  Surety. 

Promissory  Note.  —  See  Bills  and  Notes. 

Public  Policy.  —  See  Illegal  Contract. 

Quo  Warranto.  —  See  Bribery. 
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Railroad. 

The  sale,  for  one  sum,  of  a  railroad  ticket,  composed  of  coupons  invalid  if 
detached,  and  each  bearing  the  name  of  the  railroad  corporation  selling  it, 
empowering  the  purchaser  to  pass  over  the  connecting  roads  of  different  cor- 
porations, does  not  make  the  selling  corporation  liable  to  the  purchaser  for  an 
injury  received  on  a  connecting  road.  —  Hartan  v.  Eastern  R,R,  Co.,  114 
Mass.  44. 

See  Constitutional  Law,  1;  Constitutional  Law,  State,  2;  Con- 
tributory Negliqence;  Corporation,  3;  Damages,  2;  Master  and 
Servant. 

Record.  —  See  Evidence,  4. 

Registry. 
A  deed  actually  recorded,  though  not  entitled  to  record,  is  not  constructive 
notice  to  a  subsequent  grantee  ;  but  if  he  has  in  fact  seen  the  record,  he  is 
affected  with  actual  notice.  —  Musgrove  v.  Bonser,  5  Oregon,  313. 

Reinsurance.  —  See  Judgment,  3. 

Removal  of  Suits  from  State  to  United  States  Courts. 
By  the  judgment  of  a  circuit  court  of  the  United  States  a  cause  removed 
into  that  court  from  a  State  court  was  remanded  to  the.  latter,  on  the  ground 
that  the  former  had  no  jurisdiction.  Held,  that  no  writ  of  error  could  be 
brought  on  such  judgment,  but  that  the  remedy  was  by  mandamus.  —  Chicago 
5-  AUon  R,R.  Co,  v.  Wiswall,  23  WaU.  607. 

Repeal. 

A  statute  confirming  and  making  valid  usurious  contracts  theretofore  made 

was  repealed.     Held,  that  a  contract  made  before,  and  confirmed  by,  the 

statute,  was  enforceable,  notwithstanding  the  repeal.      (Park,  C.  J.,  and 

LooMis,  J.,  dissenting.)  —  First  Eccl.  Soc,  of  Suffield  v.  Loomis,  42  Conn.  570. 

See  Tax,  1. 

Replication.  —  See  Traverse. 

Revocation. 
Though  a  will  is  lost,  and  its  contents  cannot  be  sufficiently  proved  to  ad- 
mit it  to  probate,  yet  if  it  can  be  proved  to  have  been  duly  executed,  and  to 
have  contained  a  clause  revoking  a  prior  will,  probate  of  such  prior  will  is  not 
to  be  granted.  —  Wallis  v.  Wallis,  114  Mass.  510. 

Sale. 
1.  Flax-seed  was  sold  by  sample;  and  an  order  on  the  carrier,  in  whose 
possession  it  was,  for  its  delivery,  was  handed  with  the  sample  to  the  pur- 
chaser. Held,  that  the  title  was  vested  in  him  presently;  that,  on  the  seed 
being  afterwards  destroyed  by  fire,  the  loss  fell  on  him;  and  that  be  could  not 
rely  on  a  usage  that  purchasers  in  such  cases  should  have  twenty-four  hours  in 
which  to  examine  the  goods,  such  usage  being  bad  in  law.  —  Webster  v.  Gran- 
ger, 78  ID.  230. 
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2.  The  owner  of  growing  com  agreed  to  sell  two  thousand  bushels  of  it 
when  ripe  for  a  certain  price,  the  purchaser  to  give  ten  days'  notice  before 
calling  for  it.  Held,  that,  on  his  failing  to  give  notice  within  a  reasonable 
time,  the  seller  might  tender  the  com,  and  sue  the  purchaser  for  not  accepting 
it ;  and  that  the  seller  was  not  bound  to  carry  the  corn  with  him  to  tender,  if 
he  had  it  ready  for  delivery.  —  Sanborn  v.  Benedict,  78  111.  309. 

3.  All  the  cigars  in  a  factory  were  sold,  and  paid  for.  The  seller  went  to  the 
factory  with  the  purchaser,  and  said  to  him,  *  *  Here  arc  your  cigars. '  *  The  pur- 
chaser bought  the  revenue  stamps  required  by  law  to  be  affixed  to  cigars  before 
sale,  and  left  the  cigars  in  the  factory  to  be  stamped  by  the  seller's  servants ;  and 
while  so  remaining  in  the  factory  they  were  attached  as  the  seller's  property. 
Held,  (1)  that  the  sale  was  legal,  though  made  before  affixing  the  stamps  ; 
(2)  that  there  was  a  sufficient  delivery  to  vest  the  title  in  the  purchaser,  as 
against  the  attaching  creditor.  —  Straus  y.  Minzesheimer,  78  111.  492. 

See  Auction  ;  Bona  Fide  Purchaser;  Damages,  8,  6 ;  Frauds, 
Statute  of,  1,  2  ;  Usage. 

School. 
The  use  of  a  public-school  house  for  other  than  school  purposes  is  unlawful, 
and  any  tax-payer  of  the  school  district  may  maintain  a  bill  for  an  injunction 
to  restrain  such  use.  —  Spencer  y.  School  District,  15  Kans.  259. 

Scire  Facias.  —  See  Alimony. 
Set-off.  —  See  Bankruptcy,  2. 

Sewer.  —  See  Tax,  4. 

Slander.  —  See  Evidence,  1. 

Stamp.  —  See  Sale,  3. 

Statute.  —  See  Constitutional  Law  ;  Constitutional  Law,  State  ; 

Guardian  ;  Interest,  1  ;  Officer,  2  ;  Repeal  ;  Tax,  1. 

Statute  of  Frauds.  —  See  Frauds,  Statute  of. 

Statute  of  Limitations.  —  See  Limitations,  Statute  of. 

Stock.  —  See  Corporation,  2. 

Succession  Duty.  —  See  Tax,  6. 

Supreme  Court  of  the  Uihted  States.  —  See  Jurisdiction. 

Surety. 

1.  A  town  officer,  who  had  given  a  bond  with  sureties  for  the  discharge 
of  his  duties,  accounted  with  the  town  when  his  term  of  office  expired;  and 
the  account,  showing  a  balance  due  from  him,  was  approved  by  the  town. 
He  was  re-elected;  and  gave  a  new  bond,  with  new  sureties.  Held,  that  the 
latter  were  liable  on  his  faihire  to  account,  at  the  end  of  his  second  term,  for 
the  balance  due  at  its  beginning.  — Morley  v.  Metamora,  78  Dl.  894. 

2.  One  who  had  applied  for  the  benefit  of  a  State  insolvent  law  gave  a  bond, 
with  sureties,  conditioned  to  surrender  himself  to  the  sheriff  if  his  discharge 
should  be  refused.  The  discharge  was  refused;  and  the  insolvent  being  then 
in  custody  of  the  sheriff  at  the  county  jail,  and  about  to  be  removed  to  the 
State  prison,  to  which  he  had  been  sentenced  on  conviction  of  a  crime,  did  not 
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surrender  himself  under  the  bond.  Held,  that  the  sureties  were  liable.  —  5teeZ> 
man  v.  MatHx,  9  Vroom,  247. 

Tax. 

1.  The  charter  of  a  canal  company,  incorporated  in  1823,  exempted  the 
company's  stopk  and  income  from  taxation  for  ever.  Afterwards,  the  company 
being  insolvent,  all  its  franchises,  privileges,  and  immunities  were  vested  in 
another  company,  by  charter,  containing  a  proviso  that  the  Legislature  might 
alter  or  repeal  it.  An  amendment  to  the  latter  charter  authorized  the  com- 
pany to  discontinue  the  canal,  increase  its  capital,  and  build  a  railroad, 
and  provided  that  "the  capital  stock  hereby  created  shall  be  taxed."     Held^ 

(1)  that  the  exemption  enjoyed  by  the  first  company  passed  to  the  second ; 

(2)  that  it  was  not  repealed  by  the  amendment  to  the  charter,  which  only 
applied  to  the  new  stock,  (3)  nor  by  a  general  law  taxing  all  companies,  except 
such  as  by  their  charters  were  expressly  exempt.  (Carpenter  and  Phelps, 
JJ.,  dissenting.)—  Nichols  v.  New  Haven  Sf  Northampton  Co.,  42  Conn.  103. 

2.  The  Legislature  has  power  to  tax  residents  of  the  State  on  debts  due  to 
them  from  non-residents,  secured  by  mortgage  of  lands  without  the  State. 
(Foster,  J.,  dissenting.) — Kirtland  v.  Hotchkiss,  42  Conn.  426. 

3.  Properly  was  "exempted"  by  statute  "from  taxation  for  ten  years 
from  and  after  the  1st  of  December,  1859."  Held,  that  the  property  was  ex- 
empt from  taxes  for  1860,  due  and  payable  after  said  1st  December,  though 
assessed  before  ;  and  consequently  was  liable  to  taxes  for  1870,  assessed  before 
Dec.  1,  1869,  but  not  payable  till  after  that  date.  —  Southern  Hotel  Co.  v.  St, 
Louis  County  Court,  62  Mo.  134. 

4.  By  statute,  commissioners  of  sewers  were  authorized  to  assess  the  cost  of 
sewers  on  lands  benefited  thereby,  in  such  proportions  as  they  should  think 
just  and  equitable.  Held,  that  no  valid  assessment  could  be  laid  imder  the 
statute  for  want  of  any  rule  by  which  it  might  be  apportioned.  —  State  v. 
Commissioners  of  Streets,  9  Vroom,  190. 

5.  Where  an  assessment  has  been  set  aside  by  a  court,  one  who  has  paid  it, 
though  voluntarily,  may  maintain  an  action  to  recover  it  back.  —  Mayor,  Sfc, 
of  Jersey  City  v.  Riker,  9  Vroom,  225. 

6.  Personal  estate  was  given  by  will  to  A.  and  others  in  oommon.  The 
executors,  with  the  assent  of  A. ,  invested  part  of  the  estate  in  land  ;  afterwards 

A.  died,  and  by  will  gave  all  her  share  in  the  estate  to  B. ,  an  alien.  The  execu- 
tors settled  their  accounts,  and  divided  the  whole  estate  among  those  entitled, 

B.  receiving  all  his  share  in  personalty.  The  United  States  claimed  of  him  a 
"  succession  tax  "  in  respect  of  that  part  of  A.'s  estate  which  was  invested  in 
land.  Held,  (1)  that  such  tax  was  not  a  "  direct  tax  "  within  the  meaning  of 
the  Constitution,  and  therefore  that  the  law  imposing  it  was  constitutional ; 
(2)  that  B.  was  liable  to  the  tax,  although  the  property  was  converted  from 
real  to  personal  before  he  actually  received  it;  (3)  that,  having  received  the 
equivalent  of  the  real  estate,  he  was  estopped  to  say  that  the  devise  of  it  to 
him  was  void^  by  reason  of  alienage.  —  Scholey  v.  Rew,  23  Wall.  331. 

7.  By  the  law  of  Kansas,  property  is  taxable  to  the  person  who  holds  it  on 
the  1st  of  March.  A  resident  of  that  State,  having  a  large  balance  at  a  bank, 
on  Feb.  28  drew  it  all  out  in  legal-tender  notes,  exempt  from  taxation,  re- 
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turned  the  notes  in  a  sealed  parcel  to  the  bank  as  a  special  deposit,  and  on 
March  3  took  them  out  again  and  deposited  them  on  his  current  account. 
Being  taxed  on  the  deposit,  he  filed  his  bill  for  an  injunction  to  restrain  the 
collection  of  the  tax.  Held,  that  equity  would  not  aid  him  ;  ^(sr«,  whether 
he  had  a  remedy  at  law.  — Mitchell  y.  Commissioners  of  Leavenworth  County,  91 
IT.  S.  206. 

See  Aqent  ;  Constitutional  Law,  2 ;  Frauds,  Statute  of,  2  ; 
Municipal  Corporation,  1 ;  Sale,  3. 

Tender.  —  See  Sale,  2. 

Traverse. 
Assumpsit  by  a  corporation  to  recover  a  subscription  to  its  capital  stock. 
Plea,  that  defendant  had  cMicelled  his  subscription  by  virtue  of  an  agreement 
giving  him  liberty  to  do  so,  made  with  plaintiff  at  the  time  of  subscribing. 
Replication,  de  injuria.  Held  bad,  (1)  because  the  plea  was  a  denial  of  tho 
contract  declared  on,  and  not  an  excuse  for  its  breach  ;  (2)  because  the  plea 
set  up  an  authority  derived  from  the  plaintiff.  *—  Ruchman  v.  Ridgefield  Park 
R.R,  Co.,  9  Vroom,  98. 

Trespass.  —  See  Damages,  4  ;  Master  and  Servant. 

Trust. 

Property  was  given  on  trust  to  pay  the  income  to  A.,  provided  that,  if  he 
should  become  bankrupt,  his  interest  should  cease  ;  and  in  that  case  the 
trustees  were  empowered,  at  their  discretion,  '*  but  without  its  being  obligatory 
upon  them,"  to  pay  to,  or  apply  to,  the  use  of  him  or  his  family,  the  income 
to  which  he  would  have  been  entitled  if  the  forfeiture  had  not  happened;  and 
the  trustees  were  in  like  words  empowered  at  any  time  to  transfer  to  A.  half 
of  the  piincipal  trust-fund.  Held,  that  on  A.'s  bankruptcy  his  assignee  had 
no  claim  on  the  trust-fund.  —  Nichols  v.  Eaton,  91  U.  S.  716. 

See  Corporation,  3  ;  Evidence,  5. 

Trustee  Process.  —  See  Foreign  Attachment. 
Ultra  Vires.  —  See  National  Bank,  1. 

Usage. 

Evidence  is  admissible  to  prove  a  custom,  that,  upon  a  sale  of  berries  in  bags 
by  sample,  the  sample  represents  the  average  quality  of  the  entire  lot,  and  not 
the  average  quality  of  the  amount  contained  in  each  bag  taken  separately. 
^Schnitzer  v.  Oriental  Print  Works,  114  Mass.  123. 
See  Sale,  1. 

Usury.  —  See  National  Bank,  2  ;  Repeal. 
Variance.  —  See  Contract,  2. 
Vendor   and  Purchaser.  —  See  Auction  ;  Contract,  2  ;  Damages  3 ; 
Frauds,  Statute  of,  2. 

Verdict. 
A  criminal  prosecution,  after  plea  of  not  guilty,  was  submitted  to  the  courtt 
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withoat  a  jury,  for  decision  upon  an  agreed  statement  of  facts;  and  the  court 
found  for  the  prisoner,  and  gave  judgment  accordingly  in  his  favor.  On 
appeal,  held  that  the  finding  was  equivalent  to  a  verdict  of  not  guilty,  and 
that  the  Supreme  Court  could  not  reverse  the  judgment,  though  the  agreed 
facts  showed  that  the  prisoner  was  guilty.  —  Olathe  v.  Adams ^  15  Kans.  391. 
See  Indictment,  3;  New  Trial. 

Vested  Interest. 
A  wife  insured  her  husband's  life  for  a  sum  payable  to  herself,  or,  in  case 
she  should  die  before  her  husband,  to  their  children.  Held^  that  a  child 
dying  before  either  of  his  parents  had  a  vested  interest,  which  passed  to  his 
representatives,  in  the  proceeds  of  the  insurance.  —  Continental  Life  Ins,  Co. 
V.  Palmer,  42  Conn.  60. 

Void  and  Voidable.  —  See  Misnomer. 
Voter. 
A  foreign-bom  infant  came  to  this  country  as  a  member  of  the  family  of 
his  reputed  father,  whose  wife  was  the  infant's  mother,  and  who  was  after- 
wards naturalized.    On  the  infant's  coming  of  age,  held  that  his  right  to  vote 
could  not  be  impeached  on  the  groimd  that  he  was  iU^timate,  and  not  really 
the  son  of  his  reputed  father.  —  Dale  v.  Irwinj  78  111.  171. 
See  Bribery;  Indictment,  3. 

Wager. 

All  wagers  are  unlawful  in  Massachusetts.  —  Love  v.  Harvey,  114  Mass.  80. 
See  Illegal  Contract,  1. 

Waiver.  —  See  Mistake. 

War.  —  See  Partnership. 

Warranty. 

It  seems,  that,  in  Missouri,  if  tenant  by  the  curtesy  conveys  in  fee  with 

warranty,  his  heirs  are  bound  by  the  warranty  to  the  extent  of  assets  received 

by  descent  from  him.  —  Miller  v.  Bledsoe,  61  Mo.  96. 

Way. —  See  Constitutional  Law,  State,  1;  Easement,  2;  Municipal 

Corporation,  3. 

Will. 

By  the  law  of  California,  an  instrument  wholly  in  the  testator's  writing  is 
valid  as  a  will,  though  not  witnessed.  A  woman  in  her  last  sickness  wrote, 
signed,  and  delivered,  to  the  person  to  whom  it  was  addressed,  a  note,  as 
follows:  "  I  wish  to  give  you  my  watch,  two  shawls,  and  also  |5,000."  Held, 
that  extrinsic  evidence  was  admissible  to  show  that  this  paper  was  meant  as  a 
testamentary  disposition ;  and  that,  on  proof  by  such  evidence,  it  might  be 
admitted  to  probate.  —  Clarke  v.  Ransom,  50  Cid.  595. 

See  Charity;  Donatio  Causa  Mortis;  Evidence,  5;  Revocation. 

Witness. 
The  court  made  an  order  excluding  all  witnesses  in  a  case  from  the  court- 
room, except  while  testifying.     A  witness,  without  the  procurement  of  the 
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party  calling  him,  violated  the  order.     Held,  that  it  was  error  to  refuse  to 
permit  him  to  testify,  but  that  the  jury  might  properly  take  his  conduct  into 
account  in  considering  his  credibility.  —  Davenport  v.  Ogg,  15  Kans.  868. 
See  Constitutional  Law,  State,  6;  Evidence,  8. 

Words. 

**  Any  Process  in  any  Civil  Action,^*  —  See  Contempt. 

^^  Commercial  Brokers,^ ^  —  See  Agent. 

''Direct  Tax."  — See  Tax,  6. 

**  Exempted  from  Taxadonfrom  and  after  the  first  of  December,*^  —  See  Tax,  8. 

''For  Collection,^ ^  —  See  Bill  op  Lading. 

**  Wholesale  Dealers.  ^^  —  See  Agent. 
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A  Treatise  on  the  Law  of  Evidence.    By  Simon  Greenlbaf,  LL.D.,  Emeritus 
Professor  of  Law  in  Harvard  University.     Thirteenth  Edition.     Carefully 
revised,  with  large  additions,  by  John  Wilder  May,  Author  of  *'  The 
Law  of  Lisurance,"  &c.     Boston:  Little,  Brown,  &  Co.     1876.     Vol.  I. 
The  general  character  of  Greenleaf  *s  Evidence  as  an  authority  and  text- 
book is  now  too  well  fixed  to  demand  any  extended  comment.    In  America 
it  has  become  a  legal  hornbook,  and  has  been  used  as  such  by  more  of  the 
lawyers  now  practising  in  the  United  States  than  any  other  single  author, 
excepting,  of  course,  Blackstone  and  Kent.     Nor  has  it  been  considered  to  so 
great  an  extent  as  those  more  general  works  a  text-book  for  students.     It  is 
&lso  a  vade  mecum  to  which  the  nisi  prius  lawyer  constantly  has  reference, 
during  the  trial  of  causes  in  court.    Its  usefulness  is  attested  by  an  increasing 
popularity  during  thirty-four  years,  in  which  period  thirteen  editions  have 
been  required. 

As  Artemas  Ward  once  characteristically  said,  **  A  joke,  now  and  then, 
looks  well  in  a  comic  paper; "  and  although  Greenleaf's  Evidence  may  not  be, 
in  modem  parlance,  a  philosophical  work,  it  has  the  rare  advantage  of  occa- 
sionally, nay  frequently,  furnishing  the  reader  who  consults  it  with  a  state- 
ment of  or  a  reference  to  just  what  he  wants.  This  is  the  result  of  several 
causes.  Simon  Greenleaf ,  its  author,  was  a  man  of  learning  for  his  day,  and 
also  a  man  of  experience  in  the  trial  of  cases.  After  practising  law  in  the 
courts  of  Massachusetts,  of  which  Commonwealth  he  was  a  native,  upon  the 
organization  of  Maine  as  a  separate  sovereignty  he  became  the  first  reporter 
of  decisions  for  that  state,  and  during  a  period  of  a  dozen  years  published  the 
nine  volumes  of  reports  which  bear  his  name,  and  sustain  his  reputation  as 
an  accurate  stater  of  legal  principles  and  decisions.  He  appears  to  have  been 
employed  in  many  of  the  most  important  causes  determined,  and  was  un- 
doubtedly familiar,  as  a  reporter  must  be,  with  the  whole  common  law  of  his 
time.  We  remember  an  anecdote  illustrating  his  keenness  as  a  practitioner, 
which  may  be  of  some  interest,  though  we  do  not  vouch  for  its  truth.  At  the 
time  he  was  practising  in  Portland,  Me. ,  every  lawyer  brought  all  his  smaller 
cases  by  writs  returnable  before  some  one  justice  of  the  peace,  who,  as  may 
be  supposed,  was  well  inclined  to  the  plaintiff's  side  in  such  cases.  General 
Fessenden,  Greenleaf 's  associate  and  friend  at  the  bar,  had  brought  such  a 
case  before  his  favorite  justice,  in  Cumberland  County,  about  a  dozen  miles 
from  Portland;  and  it  was  arranged  between  him  and  Mr.  Greenleaf,  who  was 
employed  to  defend,  that  they  should  drive  out  together  in  a  chaise  to  the 
place  of  trial,  try  the  cause,  and  return  together.  The  trial  took  all  day ;  and 
late  in  the  afternoon  the  justice  decided  the  case  in  favor  of  the  defendant, 
saying,  that  **  on  the  whole  the  plaintifE  had  not  sustained  the  burden  of  proof. " 
After  driving  towards  home  in  silence  for  some  miles,  Greneral  Fessenden  said : 
*''  Greenleaf,  that  was  a  very  clear  case  for  the  plaintiff,  and  that  Justice  never 
decided  a  case  against  me  before:   I  don't  understand  it."     *'Well,"  said 
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Greenleaf,  **  during  the  intermission  for  dinner  I  took  occasion  to  say  to  the 
magistrate  that  I  was  very  much  struck  with  his  manner  of  conducting  a 
case,  and,  as  I  brought  a  large  number  of  actions,  I  would  like  to  purchase  a 
quire  of  his  writs;  and,"  he  added,  taking  the  writs  from  under  the  seat  of 
the  chaise,  **  if  you  wish  these  writs,  Fessenden,  1*11  turn  them  over  to 
you! " 

This  fable  teaches  that  Mr.  Greenleaf  was  supposed  to  know  the  weak  side 
of  human  nature. 

In  1833  he  became  professor  of  law  in  Harvard  University.  He  was  the 
associate  of  Joseph  Story,  between  whom  and  Mr.  Greenleaf  there  grew  up  a 
lasting  friendship,  and  the  strongest  sympathy  in  the  work  in  which  both  were 
engaged.  Finding  that  a  text-book  was  needed,  adapted,  as  Starkie  and 
Phillips  were  not,  to  the  use  of  American  students  at  law,  Mr.  Greenleaf 
united  that  object  with  the  production  of  a  work  which  should  be  of  use  to 
the  profession.  And  this,  the  result  of  his  efforts,  has  stood  the  test  of  time, 
and  has  so  far  rescued  his  reputation  from  the  oblivion  which  few  lawyers 
escape.  It  is  true,  he  amused  his  leisure  hours  by  publishing  a  lively  work, 
entitled  "Overruled,  Denied,  and  Doubted  Decisions  and  Dicta,"  which,  we 
imagine,  is  seldom  referred  to,  inasmuch  as  all  decisions  are  now  overruled, 
denied,  or  doubted,  somewhere;  and  also  published  *'  An  Examination  of  the 
Testimony  of  the  Four  Evangelists,  by  the  rules  of  Evidence  as  administered 
in  Courts  of  Justice,  with  an  Account  of  the  Trial  of  Jesus,"  a  fantastical  effort 
to  support  his  own  faith  and  to  reduce  Pontius  Pilate  to  order,  with  numerous 
references  to  his  own  work  on  Evidence,  which  serves  to  illustrate  the  bent  of 
his  mind.  He  is,  also,  known  by  his  edition  of  Cruise's  '*  Digest  of  the  Law 
of  Real  Property,"  and  is  said  by  **  the  Mythologists  "  to  have  introduced  the 
power-of-sale  clause  into  mortgages ;  but  for  this  fruitful  source  of  litigation 
he  does  not  seem  to  have  received  any  testimonial  from  his  ungrateful  brethren. . 
And  as  the  grab  mortgage  is  not  yet  adopted  in  Maine,  and  exists  in  England 
and  in  most  of  the  United  States,  we  are  inclined  to  think  it  must  have  been 
a  contemporaneous  discovery  in  several  places  —  Crescit  in  orbe  dolus.  While 
Mr.  Greenleaf  knew  what  students  wanted,  he  also  knew  the  wants  of  the  bar, 
and  his  Treatise  on  Evidence  is,  no  doubt,  his  best  work. 

Evidence  is  defined  by  him,  in  substance,  to  include  all  the  means  by  which 
any  alleged  matter  of  fact  (the  subject  of  investigation)  is  established  or  dis- 
proved; and  he  proceeds  first  to  consider  what  things  courts  wiU,  of  them- 
selves, take  notice  of  without  proof.  Thus  his  practical  sense,  if  not  philosophy, 
is  shown  at  the  outset,  by  an  attempt  at  least  to  make  his  book  symmetrical,  and 
at  the  same  time  to  disembarrass  himself  of  a  most  mixed  question. 

As  illustrated  by  Mr.  May's  notes,  this  is  an  amusing  branch  of  evidence, 
and  deserves  a  moment's  notice.  It  includes  the  methods  of  establishing 
in  courts  of  justice  all  those  things  which  there  is  no  possible  means  of  prov- 
ing ;  and,  generally,  when  your  adversary  is  trying  vainly  to  prove  something 
which  **  no  fellow  can  find  out,"  the  court  starts  up  and  proves  it  for  him 
conclusively,  not  brooking  in  these  matters  any  contradiction  whatsoever. 
For  instance,  the  venerable  court  is  supposed  to  know  all  past  facts,  from  the 
earliest  dawn  of  history,  say  from  Herodotus  down  1  No :  not  all  facts ;  because 
it  appears  that  the  court  has  to  refresh  its  memory  on  these  subjects  from 
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writers,  as  it  does  to  guide  its  judgment  upon  matters  of  law  by  reports; 
and  it  cannot  refresh  its  memory  from  living  historians,  but  only  from  deceased 
authors  o/reptUation, 

Therefore,  we  remember  once,  when  we  offered  to  prove  a  certain  proclama- 
tion of  General  Butler's,  issued  at  New  Orleans,  by  Parton's  life  of  that  warrior, 
and  Moore's  "  Rebellion  Record,''  this  authority  was  promptly  rejected  by  a 
court  which  might  have  ruled,  upon  the  authority  of  Goldsmith's  **  History  of 
Greece  "  (as  first  written),  that  there  was  a  battle  between  Alexander  the  Great 
and  Montezuma.  The  court's  knowledge,  however,  is  not  limited  by  history, 
but  extends  to  the  domain  of  fable;  and  when  some  slanderer  alleged  of  a  lady 
that  **her  friends  had  realized  the  fable  of  the  frozen  snake,"  the  court 
nodded,  as  Mr.  Weller  did  when  the  **  sum  about  the  nails  in  the  horses 
shoes  "  was  alluded  to,  and  said,  that  the  fable  of  Phsedrus  was  well  known  to 
society.  12  Ad.  &  El.  n.  s.  624.  Courts  differ,  too,  in  what  they  know.  The 
Supreme  Court  of  the  United  States  judicially  knows  that  the  Mississippi 
River  is  affected,  at  New  Orleans,  by  the  tide;  but  the  Supreme  Court  of 
Texas  does  not  admit  that  **New  Orleans,  La.,"  means  New  Orleans  in 
Louisiana,  but  would  doubtless  take  notice  that  it  was  not  in  Texas ! ! 

The  courts,  if  you  will  show  them  an  old  Farmer's  Almanac,  will  rule 
that  the  4th  of  July,  1840,  came  on  Thursday;  but  it  has  never  been  held  that 
the  court  knows  (or  that  there  is  any  way  of  proving)  that  Havana  is  within 
the  Tropics.  It  is  reported  that  Lord  Mansfield  and  a  jury  found  Mauritius 
to  be  one  of  the  East  Indian  Islands.  And  Suffolk  juries  (in  a  case  against 
an  insurance  company)  have  been  induced  by  Mr.  Choate  to  find  that  Smyrna 
is  a  European  port.  In  some  cases,  the  courts  are  very  knowing.  They 
know  how  long  is  an  ordinary  voyage  by  steamer  across  the  Atlantic;  how 
far  two  places  are  apart  in  the  ordinary  route  of  travel;  and,  not  knowing  how 
much  land  is  within  certain  described  courses  and  distances,  they  know  (in 
Alabama  at  least)  the  nature  of,-  and  how  lotteries  are  managed.  Mr.  May 
says,  very  pertinently,  that  there  is  not  much  consistency  in  the  cases,  and  that 
possibly  this  may  result  from  the  fact  that  different  judges  may  assume  that 
what  is,  or  is  not,  known  to  them,  is,  or  is  not,  generally  known. 

But  what  can  one  say  of  the  portion  of  the  book  which  is  now  more  par- 
ticularly to  be  noticed,  —  we  mean  the  part  performed  by  Mr.  May.  In  the 
first  place,  Mr.  May  has  added  nearly  one  thousand  cases,  without  adding  much 
to  the  size  of  the  work.  These  appear  in  the  notes.  The  original  text  is 
restored,  as  it  should  be.  The  notes  of  other  annotators  are  condensed,  and 
removed  from  the  text.  Judge  Redfield's  notes  being  marked  R.  The  head- 
ings of  chapters  are  discarded,  and  large  tjrpe,  convenient  catchwords,  sub- 
stituted at  the  beginning  of  each  of  the  sections  into  which  the  work  is  as 
heretofore  divided,  and  to  which  sections  the  figures  in  the  index  refer.  The 
book  is  handsome,  and  the  text  clear.  We  have  had  occasion  before  to  speak 
of  Mr.  May's  work,  upon  **  The  Law  of  Insurance,"  as  thorough,  intelligent, 
and  discriminating;  and,  from  reading  the  notes  upon  some  chapters  of  this 
work,  we  think,  upon  further  use,  the  research  will  be  found  to  be  thorough, 
the  cases  well  selected,  and  the  generally  very  brief  and  terse  statements  of 
the  foot-notes  sufficient  for  the  practitioner,  while  the  text  alone  should  be  read 
by  the  student.     In  making  some  tests  of  the  notes,  we  find  Mr.  May  has  not 
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always  cited  the  latest  or  highest  authorities.  For  instanoe,  under  sect.  450, 
in  which  the  doctrine  that  the  expression  of  hostility  to  the  prisoner  by  a  wit- 
ness for  the  prosecution  may  be  shown  on  cross-examination,  it  is  said,  *<  The 
like  inquiry  may  be  made  in  a  civil  action;  and,  if  the  witness  denies  the  fact, 
he  may  be  contradicted  by  other  witnesses."  2dr.  May  does  not  cite  for  the 
latter  proposition  Day  v.  Stickney^  14  Allen,  255,  which  is  a  civil  case,  and, 
we  believe,  the  leading  decision  in  Massachusetts  upon  the  point,  but  the  case 
of  Commonwealth  v.  Byron j  14  Gray,  31,  which  is  a  criminal  case. 

Again  :  we  notice  that  so  weighty  an  authority  as  the  Supreme  Court  of  the 
United  States  has  not  been  referred  to  upon  this  question.  In  the  chapter  on 
the  number  of  witnesses  required  to  establish  certain  classes  of  facts,  we  find  Mr. 
Greenleaf,  in  sect.  460  a.  Usage  of  trade,  says,  "  It  has  also  been  held,  that  the 
testimony  of  one  witness  alone  is  not  sufficient  to  establish  any  usage  of  trade 
of  which  all  dealers  in  that  particular  line  are  bound  to  take  notice,  and  are 
presumed  to  be  informed. "  This  is  stated  rather  doubtingly,  we  think,  by  the 
author,  upon  the  authority  of  a  dictum  in  Wood  v.  Hickok,  2  Wend.  501. 
Mr.  May  points  out  that  the  other  cases  cited  by  Mr.  Greenleaf  do  not  sup- 
port the  proposition.  Certainly  Parrott  v.  Thacher,  9  Pick.  426,  also  cited 
by  Mr.  Greenleaf,  does  not,  as  it  merely  holds  that  one  witness  to  a  usage  con- 
tradicted by  another  equally  credible  witness,  where  other  witnesses  could  be 
obtained,  does  not  prove  such  usage.  This  dictum,  that  more  than  one  wit- 
ness is  necessary  to  prove  usage  of  trade,  however,  seems  to  have  been  care- 
lessly sanctioned  in  the  opinion  of  the  Supreme  Court  of  Massachusetts,  in 
Boardman  v.  Spooner,  13  Allen,  359,  Foster,  J. ;  but  we  think  that  the  matter 
is  set  at  rest  by  the  decision  of  the  Supreme  Court  of  the  United  States  hold- 
ing the  contrary  in  Robinson  v.  United  States,  13  Wall.  366.  *  This  case  holds 
that  only  one  witness  is  needed  to  prove  a  usage.  Mr.  May  does  not  cite 
Boardman  v.  Spooner,  nor  the  decision  of  the  Supreme  Court  of  the  United 
States.  This  is  a  matter  of  some  importance;  we  think  Mr.  May  should 
have  seen  the  case  in  Wallace.  This  matter  of  proving  usage  is  one  of  most 
frequent  occurrence  in  courts,  as  resort  to  it  is  so  often  had  to  support  a  fail- 
ing cause.  The  courts  may  well  hold  that  the  fact,  that  credible  persons  in 
the  trade  differ,  shows  that  no  such  usage  exists,  —  i.e.  that  it  is  not  ^^  general, 
well  known,  certain,"  &c.,  —  but  that  the  fact  of  a  usage  must  be  proved  by 
more  than  one  witness,  is  as  absurd  as  the  rule  of  the  canon  law,  that  the 
incontinence  of  a  cardinal  must  be  established  by  the  testimony  of  at  least 
seven  eye-untnesses.  This  rule  as  to  carduials  seems  effectually  to  protect  those 
gentlemen,  unless,  as  l^lr.  Choate  suggested  in  the  Dalton  case,  one  should 
**  select  the  broad  pulpit-stair  at  an  ordination  meeting."  The  absurdity  of 
requiring  a  plurality  of  witnesses  except  in  cases  of  treason,  perjury,  &c.,  is 
illustrated  in  a  case  in  Mr,  May's  note,  p.  305,  in  which  a  husband,  having, 
with  a  female  servant,  found  his  wife  with  her  paramour,  recovered  before  a 
jury  £500  damages  of  the  latter;  but  in  the  Ecclesiastical  Court  was  refused  a 
divorce,  which  was  prayed  for  upon  the  same  evidence. 

We  believe  it  is  the  rule  in  the  courts  of  Turkey,  and  of  most  Eastern 
countries,  that  every  fact  must  be  proved  by  at  least  two  witnesses ;  but  this 
being  plainly  impossible  in  a  great  many  cases,  by  a  fiction  of  the  Turkish 
law,  an  official  witness  instructed  as  to  the  fact  is  allowed  to  be  employed  to 
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corroborate  the  real  witness.  Sir  William  Montague,  when  he  was  ambassa- 
dor to  the  Sublime  Porte,  mentions  this  fact  in  a  letter,  and  also  that  he  found 
the  official  witnesses  so  much  more  reliable  than  the  actual  witnesses,  that  he 
latterly  had  employed  official  witnesses  altogether.  It  seems  that  the  Turkish 
law  in  some  respects  is  wiser  than  ours,  in  that,  having  raised  an  absurd  diffi- 
culty, it  has  provided  a  fiction  by  which  the  difficulty  is  overcome. 

As  we  look  over  a  portion  of  this  book,  we  are  forcibly  reminded  of  the 
shifting  character  of  the  law  and  of  learning,  fast  growing  obsolete  even  in 
such  matters  as  methods  of  proof.  About  fifty  pages  of  the  work  are  occupied 
with  discussions  of  interest  as  affecting  the  competency  of  witnesses,  which 
the  statutes  of  the  United  States  and  of  many  States  have  now  made  a  dead 
letter.  Indeed,  it  is  probable  that  before  the  century  closes  no  common-law 
tribunals  will  exclude  witnesses  on  account  of  interest,  except  witnesses  to 
wills,  or  those  who  allege  their  own  fraud,  or  such  as  are  excluded  by  positive 
statute  on  account  of  public  policy. 

A  Treatise  on  the  Pleadings  in  Suits  in  the  Court  of  Chancery,  by  English  Bill. 
By  John  Mitford,  Esq.  (the  late  Lord  Redesdale).  With  the  Notes  of 
Georqe  Jebehy,  Esq.,  and  additional  Notes  by  Josiah  W.  Smith.  Sup- 
plemented by  an  Introduction;  Dissertations  on  Parties  to  Suits  in  Equity; 
Pleadings  in  Suits  in  Equity;  Practice  in  Suits  in  Equity;  with  Forms  of 
Procedure  in  Equity,  and  Notes ;  and  the  Practice  in  Equity  of  the  United 
States  Courts.  By  Samuel  Tyler,  LL.D.  Pp.  757.  New  York:  Baker, 
Voorhis,  &  Co.     1876. 

In  the  Preface,  Mr.  Tyler  says:  *'  So  I  simply,  in  the  course  of  my  duties 
as  a  teacher  of  equity,  have  reproduced  the  work  of  Mitford,  supplemented 
by  treatises  which  I  trust  make  it  a  work  on  pleadings  in  equity,  adequate  to 
the  requirements  of  instruction  at  the  present  time;  and  have  added  to  it  a 
treatise  on  practice  in  equity,  with  sufficient  forms,  so  as  to  make  the  volume 
a  guide  both  to  the  student  and  the  practitioner  through  the  whole  course  of 
equity  procedure."  **  The  whole  volume  is  prepared  in  accordance  with  the 
dictum  of  Lord  Mansfield,  in  3  Doug.  332 :  *  The  law  does  not  consist  of  par- 
ticular cases,  but  of  general  principles,  which  are  illustrated  and  explained  by 
those  cases. '  The  present  style  of  editing  books,  by  overloading  them  with 
vast  accumulations  of  references  to  cases,  makes  them  rather  indexes  than 
treatises,  and  unfits  them  for  books  of  instruction.  I  have  used  the  last 
English  edition  of  Mitford,  by  Josiah  W.  Smith.  AVhile  I  have  retained  all 
the  notes  and  references  by  Jeremy,  I  have  left  out  far  the  larger  part  of  those 
by  Smith,  as  altogether  unsuited  to  my  purpose,  consisting  as  they  do  of  a  digest 
of  cases  on  Parties,  and  references  to  the  modified  English  practice,  of  no 
authority  in  this  country.  I  have  added  some  marginal  notes  and  references 
of  my  own  to  the  treatise  of  Mitford."  The  volume  contains  an  Introduction, 
of  fifteen  pages;  a  chapter  on  Parties  to  Suits  in  Equity,  of  forty  pages;  and 
one  on  Pleadings  in  Suits  in  Equity,  of  thirty-nine  pages ;  Mitford's  treatise, 
of  three  hundred  and  twenty-three  pages;  a  chapter  on  Practice  in  Suits  in 
Equity,  of  eighty-three  pages;  Forms,  of  one  hundred  and  thirty-six  pages: 
and  an  Appendix,  containing  three  acts  of  Congress,  forms  of  process  of  the 
Supreme  Court  of  the  United  States,  the  Rules  of  the  Supreme  Court  of  the 
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United  States,  and  the  Rules  of  Practice  for  the  courts  of  equity  of  the  United 
States:  with  Indexes  to  the  different  parts.  There  is  no  table  of  cases.  It 
will  be  seen,  from  this  statement,  that  this  is  a  made-up  book:  made  up,  how- 
ever, intelligently,  and  to  accomplish  a  particular  purpose,  which  is,  to  teach 
the  old  English  system  of  equity  pleading  and  practice  as  the  foundation  of 
the  equity  pleading  and  practice  in  the  United  States.  Few  American  cases 
are  cited;  and  none  of  them  is  a  very  recent  case.  Mr.  Tyler  has  added  to 
the  notes  of  Jeremy  a  few  English  cases  on  parties  and  practice;  but  they  are 
all,  we  think,  more  than  twenty  years  old.  It  is,  therefore,  of  set  purpose,  as 
he  indicates  in  his  preface,  that  he  does  not  notice  the  modifications  in  the 
English  practice,  which  have  been  made  so  largely  during  the  last  twenty-five 
years.  His  intention  is  to  present  the  general  principles  of  pleadings  and 
practice  in  equity,  as  established  in  England,  before  the  changes  made  in 
and  since  1852,  as  the  foundation  of  the  American  system  of  equity  pro- 
cedure. From  this,  which  is  the  same  system  in  force  in  England  at  the  date 
of  the  Declaration  of  Independence  and  at  the  date  of  the  adoption  of  the 
Constitution  of  the  United  States,  the  student  can  easily  trace  historically 
the  system  of  equity  pleading  and  practice  in  force  in  any  State,  as  well  as 
the  equity  practice  of  the  courts  of  the  United  States,  which  is  uniform 
throughout  the  country. 

There  is  no  question  that  Mitford's  is  the  best  treatise  on  equity  pleadings 
for  the  purpose  of  instruction  in  general  principles ;  and  for  this  purpose  it 
is  far  better  in  the  form  in  which  it  appears  here,  than  annotated  to  death 
by.  all  sorts  of  cases  relating  to  details.  Books  of  reference  in  the  nature  of 
digests  are  valuable  only  as  they  contain  all  Ihe  authoritative  cases  on  the 
subject,  stated  and  arranged  in  the  best  manner;  but  the  great  books  of  the 
law  are  not  digests,  and  they  are  best  read  entire,  in  the  form  in  which  they 
were  written. 

The  additions  by  Mr.  Tyler,  on  Practice  and  on  Pleading,  are  well  written, 
but  are  not  elaborate  enough  to  be  valuable  for  reference.  Their  utility  con- 
sists in  giving  a  student  sufficient  information  of  the  course  of  proceedings  in 
a  suit  in  equity,  to  enable  him  to  understand  the  application  of  the  principles 
of  pleading.  The  forms  appended  are  not  numerous  and  varied  enough  to 
supply  the  place  of  well-known  books  of  equity  precedents,  but  they  are  well 
adapted  to  explain  and  illustrate  the  text.  The  ndes  of  the  Supreme  Court 
of  the  United  States  are  mainly  foreign  matter,  and  have  little  connection 
with  the  rest  of  the  book;  and  the  same  is  partially  true  of  the  rules  of 
practice  for  the  courts  of  equity  of  the  United  States.  They  are  not,  of  course, 
foreign  to  equity  pleading  and  practice;  but  rules  of  court  are  easily  obtain- 
able, and  it  is  hardly  worth  while  to  print  them  in  text-books.  It  is  con- 
venient, of  course,  to  study  any  book  on  equity  pleading,  with  reference  to  the 
particular  rules  of  some  court;  for  it  gives  a  sense  of  reality  and  definiteness 
to  the  study ;  and  if  any  rules  are  to  be  printed,  Mr."  Tyler  has  acted  wisely 
in  the  selection  he  has  made. 

The  volume  is  of  little  use  to  lawyers,  except  to  recall  to  them  distinctly 
the  leading  principles  of  equity  pleading  and  procedure,  which  are  sometimes 
lost  sight  of  in  the  examination  of  a  multiplicity  of  cases;  and  perhaps  a 
frequent  recurrence  to  general  principles  becomes  every  year  of  more  im- 
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portance  to  lawyers  in  practice.  To  students  it  will  proye  as  useful  as  any 
single  text-book  on  these  subjects. 

We  notice  but  one  blunder,  or  perhaps  misprint,  to  wit:  "  Y^en  the 
defence  is  insufficient,  the  demurrer  is  the  remedy  to  test  it  as  a  pleading," 
pp.  91,  92;  but  a  demurrer  to  a  plea  or  answer  in  equity  is  unknown. 

The  title  of  the  book,  ^^Mitford's  and  Tyler's  Pleadings  and  Practice  in 
Equity,"  does  no  injustice  to  the  living.  The  portions  by  Mr.  Tyler,  al- 
though substantial  additions,  have  nothing  new  or  difficult  in  them ;  and  are 
not  of  such  a  character,  either  in  extent  or  kind,  as  to  deserve  very  great  praise 
for  being  well  done.  They  merely  give  such  information  in  regard  to  parties 
and  the  course  of  proceeding  in  equity  .as  a  student  needs  in  order  to  undei-- 
stand  the  nature  and  purpose  of  equity  proceedings. 

Massachusetts    Reports,      CXIX.     Cases    argued    and '  determined    in    the 

Supreme  Judicial  Court  of  Massachusetts.     October,  1875 — ^March,  1870. 

John  Lathrop,  Reporter.     Boston:  H.  O.  Houghton    &    Co.,  Comer 

Beacon  and  Somerset  Streets.     1876. 

This  volume  treads  close  on  the  heels  of  its  predecessor,  and  contains  the 
cases  decided  between  Oct.  1,  1875,  and  April  1,  1876.  The  decisions  pos- 
sess, therefore,  a  contemporary  interest,  often  lacking  in  volumes  published 
imder  the  old  system  of  the  Massachusetts  reporters. 

Mr.  Lathrop's  work  is  in  the  main  well  done,  and  the  faults  which  we 
have  taken  occasion  to  criticise  before  are  less  conspicuous.  His  head-notes, 
however,  would  be  better  if  a  little  more  pains  were  taken  to  condense  them 
and  to  avoid  repetition.  Thus,  in  Commonwealth  v.  Tolliver,  p.  312,  it  seems 
useless  to  repeat  at  the  beginning  of  each  of  the  four  paragraphs  in  the  head- 
note  the  words,  **  On  the  trial  of  an  indictment  for  robbery; "  and  even  more 
striking  is  the  head-note  in  Connecticut  Trust  Co,  v.  Melendy^  p.  449,  which 
is  divided  into  three  paragraphs,  each  banning,  **  In  an  action  upon  a  prom- 
issory note  against  the  maker,  it  appeared  that,  after  the  note  matured,  an 
arrangement  was  made  by  which  a  new  note  for  the  same  amount  was  given, 
signed  by  the  indorsers  of  the  note  in  suit,  and  the  issue  was,  whether 
the  new  note  was  given  in  payment  of  the  note  in  suit,  or  as  collateral 
security  for  it."  It  certainly  cannot  be  necessary  to  state  three  times  in 
the  head-note  what  the  court  found  it  necessary  to  state  only  once  in  the 
opinion. 

Hall  V.  Ripley,  p.  135,  Commonwealth  v.  Rutland,  p.  817,  and  Watkins 
V.  Rowers,  p.  383,  afford  conspicuous  examples  of  the  same  fault,  which  is 
perhaps  the  more  noticeable  because  Mr.  Lathrop's  reports  are  naturally  com- 
pared with  the  volumes  so  lately  published  by  Mr.  Green,  who  possessed  a  rare 
power  of  clear  and  condensed  statement.  In  some  instances,  also,  the  reporter 
gives  in  one  paragraph  the  general  principle  which  the  case  establishes,  and 
in  the  next  states  the  case  and  the  decision.  This  is  generally  a  mere  re- 
petition, which  should  be  avoided  by  omitting  the  statement  of  the  general 
principle. 

In  oilier  respects  there  is  little  to  criticise  in  the  reporter's  work.  Oc- 
casionally we  are  inclined  to  question  his  judgment  in  reference  to  the 
insertion  or  omission  of  a  counsel's  argument;  but  in  this  matter  the  discretion 
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of  the  reporter  is  even  more  absolute  than  the  judicial  discretion,  which  we  are 
taught  to  suppose  confined  by  certain  shadowy  limits.  Certainly  it  is  more 
difficult  to  lay  down  rules  for  its  guidance.  Parker  v.  Parker^  p.  478,  how- 
ever, is  a  case  where  omission  has  been  earned  so  far  as  to  make  it  im- 
possible to  determine  either  what  question  the  parties  desired  to  present, 
upon  what  grounds  they  rested  their  case,  or  what  the  court  in  fact  decided. 
It  is  difficult  to  believe  that  executors,  who  had  neither  real  nor  personal 
estate  to  distribute,  would  ask  instructions  from  the  court  as  to  the  method 
of  distributing  it;  or,  if  executors  were  foolish  enough  under  such  circum- 
stances to  ask  for  instructions,  that  the  case  would  be  reserved  by  a  single 
justice  for  the  consideration  of  the  full  court:  yet  both  of  these  things  appar- 
ently were  done  in  Parker  v.  Parker.  The  argument  of  the  counsel  for  the 
petitioners,  if  printed,  could  hardly  fail  to  make  the  case  more  intelligible. 
We  have  pointed  out  these  examples  of  Mr.  Lathrop's  faults,  not  from  any 
ungracious  desire  to  criticise,  but  in  the  hope  of  making  better  what  is  already 
good. 

The  volume  begins  with  the  carefully  argued  and  considered  case  of  The 
Old  South  Society  v.  Crockery  in  which  the  question  of  what  is  necessary  to 
make  a  gift  a  public  charity  was  presented  and  discussed  with  an  exhaustive 
fidelity,  which  will  make  the  case  a  leading  authority. 

Fowler  v.  Pickering,  p.  33,  a  case  of  little  importance  in  itself,  is  rendered 
worthy  of  remark  by  the  beautifully  clear  opinion  of  the  late  Mr.  Justice 
Wells.  It  is  a  model  of  judicial  style;  and  in  a  ver}'  few  words  corrects  an 
error  into  which  courts  have  often  fallen,  where  evidence  of  a  usage  has 
been  offered.  The  plaintiff,  a  pilot,  sought  to  recover  for  certain  services,  on  the 
ground  of  a  usage  to  pay  for  them,  well  known  in  the  port  where  they  were 
rendered.  The  presiding  judge  instructed  the  jury,  that,  if  they  found  the 
usage  proven,  they  must  find  for  the  plaintiff.  The  ultimate  fact  to  be  proved 
was,  that  the  defendant  did  promise  to  pay  for  the  plaintiff's  services:  a  usage 
to  pay  for  them,  if  proved,  was  a  fact  from  which  the  jury  might  infer  such  a 
promise ;  but  they  were  not  bound  to  infer  it.  'WTiether  the  promise  was  made 
was  still  a  question  of  fact;  and  so  the  court  holds. 

In  Spurr  v.  ScovUle,  3  Cush.  578,  the  court  decided  that  it  could  not  en- 
force the  specific  performance  of  a  contract  to  sell  land  in  Massachusetts, 
where  the  defendant  was  not  a  resident  of  the  State,  and  was  not  subject  to 
its  jurisdiction.  In  Felch  v.  Hooper,  p.  52,  the  plaintiff  under  a  bond  for  a  deed 
of  certain  land,  and  with  the  permission  of  the  obligor,  entered  thereon  and  built 
a  house.  He  paid  a  certain  simi  on  the  delivery  of  the  bond,  and  tendered  the 
balance  of  the  purchase-money  to  the  obligor  at  the  time  designated  in  the  bond 
for  its  payment;  but  the  latter  refused  to  execute  the  deed.  To  a  bill  in  equity 
brought  to  enforce  the  conveyance,  the  defendants,  who  were  not  and  never 
had  been  residents  of  Massachusetts,  demurred,  on  the  ground  that  the  court 
had  no  jurisdiction.  The  court,  however,  held  that  the  land  was  charged  with 
an  implied  trust  in .  the  plaintiff's  favor,  and  that  under  Gen.  St.  c.  100, 
sec.  15,  it  could  appoint  a  trustee  to  make  the  conveyance,  in  order  to  carry  out 
the  trust.  The  opinion  recognizes  the  well-established  doctrine  in  equity, 
"  that  from  the  time  a  valid  contract  for  the  sale  of  land  is  made,  that  which 
ought  to  have  been  done  is  treated,  as  between  the  parties,  as  already  done ; 
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and  the  seller  and  his  representatives,  and  subsequent  purchasers  from  him 
with  notice,  will  be  held  as  trustees  for  the  purchaser,  for  the  purpose  of 
affording  the  latter  a  remedy  against  the  estate."  If  the  making  of  the  valid 
contract  charges  the  land  wiUi  a  trust  in  favor  of  the  purchaser,  it  will  not  be 
difficult,  under  the  doctrine  of  this  case,  to  enforce  specific  performance  of  such 
a  contract  against  a  non-resident;  and  the  authority  of  Spurr  v.  Scoville  is 
essentially  impaired. 

Martin  v.  Tapley,  p.  116,  is  a  curious  case,  and  contains  an  interesting 
discussion  as  to  the  position  and  rights  of  the  coimsel  for  a  deceased  party,  as 
amicus  curioi.  The  opinion  of  the  Chief  Justice  seems  conclusive;  but  we 
cannot  help  sympathizing  with  the  amicus  curias  in  his  struggles  to  excite  a 
reciprocal  regard  in  the  breast  of  the  court. 

In  Norton  v.  Boston,  p.  194,  the  court  again  decides  that  it  has  no  jurisdic- 
tion in  equity  to  restrain  the  sale  of  land  for  non-payment  of  an  illegal  tax, 
because  the  land-owner  can  either  allow  the  sale  to  proceed,  assured  that,  if  the 
tax  is  illegal,  no  title  will  pass,  or  can  pay  the  tax  under  protest  and  recover 
the  amount  by  suit.  It  is  too  late  to  disturb  the  rule  now  so  well  established; 
but  it  has  always  seemed  to  us,  in  regard  to  the  first  alternative,  that  a  court 
of  equity,  which  will  remove  a  cloud  upon  a  title,  has  at  least  an  equal  right 
to  prevent  the  title  from  being  clouded ;  and,  in  regard  to  the  second,  that  the 
remedy  which  the  court  suggests  is  only  effectual  if  the  land-owner  has  the 
money  to  pay  the  tax,  which  the  court  has  no  right  to  presume.  A  man  is 
bound,  perhaps,  to  have  money  enough  to  pay  his  just  debts;  but  he  is  not 
bound  to  have  enough  to  pay  illegal  exactions;  and  to  a  poor  man,  the  owner 
of  an  estate  already  mortgaged,  so  that  he  can  no  longer  use  it  as  security,  and 
having  no  other  property,  the  remedy  which  the  court  suggests  must  seem 
more  plain  than  adequate.  This  is  no  imaginary  hardship.  When,  as  is  not 
uncommonly  the  case  with  betterment  assessments,  the  tax  amounts  to  many 
thousand  dollars,  the  difficulty  is  very  real;  and  the  owner  of  an  estate,  who 
must  either  allow  it  to  be  sold,  with  the  risk  of  losing  it  if  the  assessment  is 
held  legal,  or  pay  a  sum  of  money  which  he  has  not  got  and  cannot  raise,  is 
placed  in  an  awkward  dilenmiA. 

In  Foote  v.  Hartford  Insurance  Company,  p.  259,  the  owner  of  a  mortgaged 
estate  insured  it  by  a  policy  payable  in  case  of  loss  to  the  mortgagee.  Subse- 
quently he  released  his  interest  to  the  mortgagee,  taking  back  a  bond  to 
reconvey  upon  payment  of  the  mortgage  debt,  which  was  not  recorded,  the 
mortgagor  remaining  in  possession.  The  policy  contained  a  clause  rendering 
it  void,  **  if  any  change  takes  place  in  the  title  or  possession  of  the  property." 
In  a  suit  on  the  policy,  the  court  held  that  it  was  avoided  by  the  release,  on 
the  ground  that,  under  Gren.  St.  c.  89,  sec.  15,  the  legal  effect  of  the  abso- 
lute conveyance  was  not  affected  by  the  unrecorded  defeasance.  As  the  real 
ownership  and  the  actual  possession  of  the  property  insured  remained  un- 
changed, and  the  risk  was  in  no  wise  increased,  this  seems  a  strict  construc- 
tion. The  case  of  Tomlinson  v.  Monmouth  Ins.  Co.,  4:7  Me.  232,  is  cited  by  the 
court  as  sustaining  the  decision.  The  later  case  of  Smithy.  Monmouth  Ins.  Co., 
SO  Me.  96,  which  held  that  such  a  transaction  did  not  avoid  tke  policy, 
although  the  defeasance  was  not  recorded  till  nearly  two  years  after  the  loss,  is 
not  referred  to.  Nor  is  it  Holbrook  v.  American  Ins.  Co.,  1  Curtis,  C.  C.  193, 
VOL.  XI.  22 
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mentioned,  which  is  an  authority  against  the  ooort's  position.  We  regret 
that  in  this  case  the  arguments  of  counsel,  or  at  least  the  authorities  cited, 
were  not  printed  by  the  reporter. 

In  Ela  Y.  CockshoUf  p.  416,  a  rule  is  laid  down  which  will  somewhat  astonish 
the  Bar.  In  this  case,  the  defendant's  counsel  presented  written  prayers  for 
instructions  at  the  close  of  the  arguments  and  before  the  charge.  The  judge 
ref useii  to  read  them,  but  informed  the  counsel  that  at  the  close  of  the  charge 
he  might  call  the  judge's  attention  to  any  point  not  covered  by  it,  or  to  which 
he  objected.  At  the  close  of  the  charge,  the  counsel,  instead  of  following  the 
judge's  suggestion,  again  presented  and  read  his  prayers;  but  the  judge  re- 
fused to  give  them,  and  disallowed  the  counsel's  exceptions  to  his  refusal. 
Upon  this  statement  the  court  says,  and  we  quote  from  the  opinion:  *'  Before 
the  argument,  it  was  the  right  of  the  defendant  by  his  counsel  to  present  re- 
quests for  instructions,  and  to  have  them  examined  by  the  judge,  and  passed 
upon  at  some  time  before  the  jury  retired.  After  the  arguments  were  con- 
cluded, the  counsel  has  no  right  to  address  the  court  or  jury  upon  the  law  or 
the  facts  of  the  case,  except  by  leave  of  the  presiding  judge."  The  rule  thus 
enunciated  is  certainly  not  contained  in  any  statute  or  rule  of  oourt,  and  is, 
we  venture  to  say,  in  direct  conflict  with  the  long-established  practice  in  every 
county  in  the  Commonwealth.  A  counsel  often  hears  a  theory  of  the  case  ad- 
vanced in  his  opponent's  argument,  which  is  wholly  new  to  him,  or  a  claim 
made  as  to  the  law,  which  seems  clearly  erroneous,  and  which  he  could  hardly 
have  anticipated.  If  he  cannot  call  the  court's  attention  to  it,  and  pray  for  ap- 
propriate instructions  after  the  argument,  his  client's  rights  may  be  put  in 
serious  jeopardy.  Again:  if  a  judge  omits  to  cover  a  point,  the  simplest  and 
best  way  of  calling  his  attention  to  it  is  by  presenting  a  written  prayer  for  the 
proper  instruction  at  the  close  of  the  charge.  In  this  way  all  danger  of  error 
and  uncertainty,  as  well  as  the  confusion  produced  in  the  minds  of  a  jury  by 
oral  discussion  between  court  and  counsel,  are  avoided.  There  must  be  this  right 
to  address  the  court  after  the  charge  to  supply  omissions  or  correct  errors ;  and 
upon  what  principle  or  for  what  reason  the  right  to  present  written  prayers  at 
the  close  of  the  arguments  and  before  the  charge  is  denied,  we  cannot  under- 
stand. Then  only  is  the  case  fully  made  up,  and  the  claims  of  both  sides  fully 
presented ;  and  then  errors  and  omissions  in  the  charge  can  be  prevented,  which, 
after  the  charge,  can  with  difficulty  be  corrected.  To  require  counsel  to 
prepare  such  prayers  before  the  argument  is  impracticable,  both  because  the 
case  is  not  fully  shaped  till  the  testimony  is  concluded,  after  which  and  before 
the  argimients  there  may  be  no  time  to  draw  the  requests  which  are  needed 
in  a  complicated  case,  and  because,  till  the  position  of  the  other  side  is  stated 
in  argument,  it  is  impossible  to  anticipate  every  point  upon  which  the  jury 
may  require  instruction. 

There  are  other  interesting  cases  which  invite  discussion ;  but  we  have 
already  yielded  unduly  to  temptation,  and  must  refer  our  readers  to  the 
decisions  themselves  for  not  a  few  curious  points,  which  we  are  unable  to 
mention. 

A  sujfplement  to  the  volume  contains  the  proceedings  of  the  Bar  at  the 
meetings  held  in  honor  of  Mr.  Justice  Metcalf  and  Mr.  Justice  Wells. 
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Essays  in  Anglo-Saxon  Law.    Boston:  Little,  Brown,  &  Co.;  London:  Mac- 

millan  &  Co.     1876.     8vo.  pp.  xii,  392. 

These  five  essays,  the  work  of  Messrs.  Henry  Adams,  H.  Cabot  Lodge, 
Ernest  Young,  and  J.  Laurence  Laughlin,  whose  researches  have  been 
conducted  with  mutual  aid,  and  under  Mr.  Adams's  general  supervision, 
are  remarkable  in  the  first  place  for  their  entire  and  almost  polemical 
renunciation  of  English  models,  and  for  their  adoption  not  only  of  German 
methods,  but  of  the  authority  and  opinions  of  the  now  dominant  German 
school.  The  views  of  Kemble,  Sir  Henry  Maine,  Stubbs,  or  Freeman, 
are  rarely  mentioned,  except  to  be  set  aside;  while  Sohm,  Maurer,  Heusler, 
and  Laband,  are  deferentially  cited  on  every  other  page.  This  is  due,  we 
presume,  to  the  influence  of  Mr.  Adams,  and  is  as  it  should  be;  for,  without 
acquiring  German  exactness  in  details,  it  is  vain  for  other  nations  to  hope  to 
surpass  them  by  the  mere  force  of  historical  imagination  or  philosophic  in- 
sight. All  scientific  study  nowadays  is  microscopic,  even  the  study  of  history; 
and  broad  generalizations  may  depend  at  last  on  the  reading  of  a  text  as  well 
as  on  the  structure  of  a  fibre.  The  book  before  us  shows  a  more  minute  and 
painful  scrutiny  of  the  obscure  sources  of  Anglo-Saxon  law  than  we  are 
accustomed  to  see  in  English  writings  upon  such  subjects:  more,  we  believe 
we  may  say,  than  any  parallel  English  work  we  know.  The  ideas  are  no 
doubt  German,  but  the  material  has  been  worked  over  in  a  very  useful  and 
effective  way. 

Mr.  Adams  leads  off  with  an  essay  on  the  Anglo-Saxon  courts,  in  which 
the  doctrines  of  Sohm's  Altdeutsche  Reichs-  und  Gerichtsverfassung  are  applied 
to  the  materials  furnished  by  the  Anglo-Saxon  laws  and  charters.  Sohm 
argues  that  the  German  state,  as  we  first  know  it,  was  a  political  unit,  exercising 
the  powers  of  sovereignty;  and  that  it  had  but  one  subdivision,  —  the  hun- 
dred,—  the  members  of  which,  assembled  under  the  presidency  of  their 
tunginus,  constituted  the  primitive  and  democratic  court  of  law.  Mr.  Adams 
finds  ample  evidence  of  the  Hundred  Court  in  the  Anglo-Saxon  sources.  But,  he 
says,  the  primitive  German  state  was  territorial,  and  the  hxmdred  was  a  territo- 
rial district;  and  the  difficulty  is  to  prove  that  there  was  such  a  district  in  Eng- 
land corresponding  to  the  court.  It  is  to  be  found,  however,  in  the  regio  of  Bede, 
and  the  other  early  writers,  whom  Dr.  Schmid  had  supposed  to  give  no 
countenance  to  its  existence.  But  just  as  the  territories,  which  afterwards 
took  their  names  from  the  independent  populations  mentioned  by  Tacitus,  be- 
came in  time  the  subdivisions  of  an  empire,  so,  in  England,  the  state  of  the 
seventh  century  became  the  shire  of  the  tenth,  and  the  shire  of  the  seventh  be- 
came the  hundred  of  the  tenth.  Alfred,  although  he  may  have  introduced  the 
name  **  hundred,"  did  not  create  the  thing.  The  meeting  of  the  old  principality 
becomes  the  shire  court,  and  the  highest  court  is  the  witan  of  the  new  kingdom. 
There  is,  however,  no  appeal ;  no  jurisdiction  of  the  king  outside  the  court;  no 
such  dissolution  of  the  stifE  barbarisms  of  the  folk  law  as  took  place  on  the 
Continent,  through  the  gradually  extended  administration  of  a  more  liberal 
system  on  the  part  of  the  crown.  But  it  may  be  asked.  What  part  did  the 
jurisdiction  of  the  Manor  Courts  play  in  this  simple  scheme  of  administration? 
Mr.  Adams  replies,  that  the  Manor  Court  did  not  in  fact  exist  as  a  part  of  the 
recognized  legal  machinery  until  towards  the  end  of  the  tenth  century,  when, 
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under  the  influence  of  Norman  ideas,  jurisdiction  came  to  be  regarded  as 
pi-operty,  and  the  subject  of  royal  grant.  Dr.  Schmid  and  Eonrad  Maurer 
agree  that  sdcn,  one  of  the  ordinary  incidents  of  the  later  grants,  occurs  most 
frequently  in  the  sense  of  jurisdiction  after  the  approach  of  Norman  times; 
and  the  latter  says  that  there  is  little  direct  proof  of  private  jurisdictions  before 
the  reign  of  Cnut.  Mr.  Adams  goes  farther,  and  not  only  denies  that  any 
passage  in  the  laws  or  charters  earlier  than  Edward  the  Confessor  warrants 
that  interpretation  of  sdcn,  but  rejects  the  arguments  of  the  German  authori- 
ties, that  the  thing  at  least  existed  long  before.  The  date  of  private  jurisdictions 
is  one  of  the  oldest  controversies  in  the  law,  and  cannot  be  discussed  in  a 
paragraph.  It  may  be  true  that  the  Manor  Courts  were  not  recognized  as  a 
part  of  the  system  of  public  administration  until  the  period  fixed  by  Mr. 
Adams ;  and  that  is  all  his  argument  requires.  He  does  not  seem  to  us,  how- 
ever, to  have  controverted  Maurer's  opinion  with  conclusive  success.  It  strikes 
us  as  a  more  reasonable  hypothesis  that  the  jurisdiction  of  the  Manors  was 
originally  confined  to  dependalhts,  who  had  no  standing  in  the  Hundred  Courts, 
and  that  it  was  afterwards  extended  to  freemen,  —  in  a  word,  that  it  was  a 
gradual  growth,  —  than  that  it  was  suddenly  created  in  consequence  of  a  change 
from  the  definite  conception,  that  all  jurisdiction  emanated  from  the  democratic 
state,  to  another  equally  definite,  that  it  was  the  private  property  of  the  king. 
We  may  mention,  in  addition  to  the  arguments  of  the  Grerman  writers,  that 
we  find  in  the  Norman  books  that  the  sokeman^  who  was  the  suitor  of  the  Manor 
Court  in  manors  of  ancient  demesne,  and  who  was  excused  from  inquests  out- 
side the  manor,  was  a  freeman,  holding  by  villein  tenure.  But  lands  held  by 
villein  tenure  were  lands  originally  held  by  unf  ree  persons,  whose  status^  becom- 
ing impressed  upon  the  land,  was  assimied  pro  hoc  vice  by  subsequent  free 
purchasers,  with  its  attendant  duties  and  exemptions.  With  regard  to  the  his- 
tory of  the  word  *'  sdcn,"  and  its  various  meanings,  Mr.  Adams  is  in  substantial 
accord  with  the  Germans;  but,  for  the  question  before  us,  the  later  definitions, 
such  as  that  in  LL.  £dw.  Conf .  22,  and  the  use  of  the  same  word  in  the 
Northern  sources,  are  not  so  wholly  devoid  of  import  as  to  deserve  no  mention. 

Mr.  Lodge  handles  the  more  familiar  subject  of  land  law.  Want  of  space 
forbids  our  giving  more  than  a  hint  at  the  contents  of  this  very  intelligent 
article.  Land,  he  says,  might  be  book,  or  not  book,  —  the  latter  including 
the  family,  common,  and  folk  lands ;  and  he  makes  the  valuable  suggestion, 
which  is  easily  forgotten,  but  is  most  important  to  remember,  tiiat  land 
might  have  several  characters  at  once.  Thus,  A.  may  hold  folkland;  a 
dependant  community  may  hire  of  him,  —  and  each  member  of  the  community 
will  hold  his  share  as  laen.  The  laen  land  being,  as  is  shown  elsewhere,  not 
a  term  of  years,  but  a  quasi  estate  for  life,  whether  booked  or  unbooked,  and, 
in  the  latter  case,  a  portion  either  of  the  folkland  or  of  the  utland  of  the 
lord.  Bookland  (treated  last)  is  simply,  of  course,  land  conveyed  by  the 
written  instruments  introduced  by  the  church,  of  which  the  main  fact  to  be 
noted  is  the  strict  adhesion  to  the  terms  and  conditions  of  the  book.  The 
early  traces  of  mortgages,  wills,  &c.,  we  can  do  no  more  than  allude  to. 

Of  the  unbooked  land,  we  find  the  house  and  curtilage  the  private  property 
of  the  family  as  early  as  Tacitus,  and  inalienable  beyond .  the  limits  of  the 
family,  except  by  the  consent  of  all  concerned.      Mr.  Lodge  thinks  that 
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the  intent  of  LL.  Alfred,  Ch.  41,  forbidding  a  sale  of  bookland  out  of  the 
family,  if  such  a  sale  was  forbidden  by  the  original  grant,  was  to  cause  book- 
land  which  had  passed  through  one  generation  to  be  treated  as  family  land.  We 
should  have  thought  that  this  was  precisely  what  the  law  sought  to  prevent; 
and  that  it  showed  not  only  that  family  land  was  beginning  to  be  alienated  as 
individual  property,  but  also  a  tendency  to  treat  bookland,  granted  subject 
to  the  same  restrictions,  in  the  same  way.  The  law,  as  we  understand  it, 
enacted  that  (although  the  old  customary  restriction  on  family  lands  had  become 
obsolete)  the  similar  express  restrictions  of  a  deed  were  to  be  respected,  — 
an  interpretation  which  Mr.  Lodge  would  repudiate,  on  the  ground  that  the 
conditions  of  a  book  needed  no  legislative  confirmation. 

The  folkland,  as  is  well  known,  was  the  originally  unoccupied  land,  which 
became  national  property,  subject  to  the  control  of  the  king  and  witan;  and  it 
is  thought  that  this  alone  at  first  bore  the  burden  of  taxation  proper,  as  dis- 
tinguished from  the  personal  trinoda  necessitas,  which  was  imposed  on  every 
freeman.  It  is  also  thought  that  the  characteristic  of  an  estate  of  folkland 
was  that  it  reverted  to  the  state  on  the  death  of  the  grantee,  like  the  Carlo- 
vingian  benefice.  Laens  of  folkland  have  been  alluded  to  above.  The  folk- 
land  was  ultimately  appropriated  first  by  large,  then  by  small,  holders ;  and 
what  remained  at  the  time  of  the  Conquest  reappears  as  terra  regis. 

Family  law  is  next  treated  by  Mr.  Young,  in  a  very  interesting  way.  He 
divides  his  subject  into  the  maegth  and  the  household.  The  former  included 
all  **  who  have  common  blood  with  each  other  or  with  a  third,  originating  in 
lawful  marriage."  The  order  of  succession,  the  duty  of  protection  and  right 
to  wergeld,  may  be  passed  over  here,  as  the  maegth  disappeared  at  an  early 
date.  The  Family  is  a  more  important  subject.  The  first  point  to  note  is 
the  denial  of  Sir  Henry  Maine's  assumption,  that  the  remains  of  Apatria  potes- 
tas  may  be  traced  in  the  Grerman  family.  The  notion  in  vogue  on  the  Conti- 
nent thirty  years  ago  that  the  mundium,  in  its  primitive  form,  in  any  way 
resCTibled  Apatria  potestas,  has  been  given  up,  we  believe,  by  the  best  authori- 
ties. There  was  no  system  of  agnatic  relationship  upon  which  such  a  power 
must  depend.  Indeed,  as  has  been  often  suggested,  there  are  indications  in 
Csesar  and  Tacitus  that  a  system  of  kinship  through  females  only  had  not  been 
wholly  forgotten  when  they  wrote ;  although,  it  should  be  added,  a  similar 
system  has  been  adduced  to  account  for  some  of  the  earlier  phases  of  Greek  and 
Roman  history. 

After  a  statement  of  the  powers  which  the  father  did  possess,  we  come  to 
the  instructive  discussion  of  marriage.  The  German  marriage  first  appears 
in  the  form  of  a  sale;  and  we  may  suggest  that  the  fact,  that  the  price  paid 
was  fixed  and  conventional,  does  not  seem  to  raise  a  serious  doubt  that  the 
transaction  was  originally  in  substance  that  of  which  it  retained  the  form. 

The  toeotumay  or  price  paid  the  guardian  of  the  woman  at  betrothal,  gave 
the  future  husband  a  right  to  the  woman  as  against  third  persons,  although 
the  bargain  was  not  performed  on  her  side  until  the  subsequent  marriage. 
Later,  the  man  also  postponed  performance  to  the  time  of  the  marriage,  giving 
earnest  instead  of  paying  the  price  when  betrothed.  Moreover,  the  sum,  when 
paid,  is  now  to  go  to  the  wife.  The  old  morning-gift  to  the  wife,  and  the 
weotuma,  which  formerly  went  to  her  guardian,  were  merged  in  the  betrothal 
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deedf  and  became  the  dower  ad  ostium  eccleske  of  Norman  times.  Both  this 
and  the  next  essay  dwell  somewhat  more  than  is  necessary  upon  a  fact  which 
has  the  sanction  of  Sohm,  that  the  early  Grerman  sale  was  effectual  to  pass 
title  before  a  delivery  or  performance  on  the  part  of  the  seller,  as  in  the  above 
instance.  This  seems  to  be  done  with  implicit  adoption  of  Sir  H.  Maine's 
suggestion,  that  contract  sprang  out  of  sale  at  Rome  in  that  way.  It  must 
not  be  forgotten  that  there  is  a  limit  to  historical  explanation,  as  it  is  called. 
Some  things  (the  origin  of  the  notion  of  property,  for  instance)  receive  more 
light  from  an  analysis  of  human  nature.  It  may  be  doubted  whether  contract 
is  not  of  this  sort;  and  if  historical  first  forms,  rather  than  explanations,  are  to 
be  sought,  a  pretty  good  argument  could  be  made  for  competing  cases;  e.g., 
that  of  hostages,  who  have  softened  down  into  the  sureties  of  modem  times. 

The  last  and  longest  essay  is  that  on  Legal  Procedure,  by  Mr.  Laughlin.  It 
deals  with  the  part  of  the  law  which  throws  the  clearest  light  on  early  institu- 
tions, and  yet  which  has  received  the  least  attention  from  English  writei*s. 
It  collects  and  arranges  a  thousand  minute  facts,  and  extracts  inferences  from 
the  most  difficult  sources.  It  must  be  admitted  that  the  subject  requires  a 
more  experienced  hand.  Things  which  a  lawyer  would  state.clearly,  are  made 
obscure  for  want  of  a  proper  terminology ;  and  the  reader  will  hardly  finish  the 
piece  without  a  feeling  that  the  Germans  are  clumsy  and  weak,  as  compared 
with  the  English,  in  bold  and  sober  generalization.  On  the  whole,  however, 
this  was  the  most  laborious  and  difficult  undertaking  in  the  book ;  and  Mr. 
Laughlin  has  done  a  piece  of  work  for  which  future  students  will  not  fail  to  be 
grateful.  The  forms  of  procedure  which  are  successively  taken  up  are  these: 
1.  Debt.  2.  Action  for  movables,  (a)  voluntarily  parted  with,  (b)  involunta- 
rily parted  with.  3.  Action  for  land.  4.  Criminal  procedure.  The  action  for 
debt  connects  itself  with  the  executive  procedure  explained  by  Sohm,  not 
without  obscurity  of  language,  in  his  * '  Procedure  of  the  Salic  Law. "  This  pro- 
cedure seems  to  show  the  first  intervention  of  public  power  to  give  form  and 
moderation  to  the  self -redress  of  an  extra-legal  condition.  The  plaintiff  con- 
ducted the  summons,  and,  after  obtaining  the  sanction  of  the  court,  himself 
collected  the  claim,  without  being  put  to  prove  it.  Even  in  the  Anglo-Saxon 
procedure  the  court  did  not  adjudicate  upon  the  evidence  as  in  modem  times, 
but,  if  the  plaintiff  had  complied  with  all  the  requisite  forms,  simply  determined 
the  nature  of  the  oath  which  the  defendant  must  take  to  clear  himself.  It  is  this 
oath,  we  presume,  which  survived  into  modern  times  as  the  wager  of  law. 

The  action  for  movables  voluntarily  parted  with  did  not  lie  against  any 
but  the  original  receiver,  — a  principle,  by  the  way,  to  be  found  in  force  as 
late  as  Henry  VII.,  with  regard  to  a  wrongful  sale  by  a  bailee.  Y.  B.  21 
H.  VII.  39.  The  action  for  movables  involuntarily  parted  with  was  deemed  so 
indivisibly  connected  with  the  trespass  of  the  taking,  that  it  was  only  allowed 
to  the  person  deprived  of  possession.  The  owner  who  had  intrusted  his 
property  to  a  bailee  could  not  sue,  but  the  bailee  was  the  proper  plaintiff.  A 
guilty  defendant  not  only  had  to  give  up  the  property,  but  to  pay  a  fine  for 
his  theft ;  and  the  defence  might  be  directed  to  the  escape  from  one  or  both  of 
these.  The  details,  as  well  as  the  discussion  of  vouching  to  warranty,  we  must 
omit.  But  we  interrupt  the  author  to  mention  the  remarkable  fact,  that  there 
is  evidence  that  the  conmiunity  witnesses  to  sales  mentioned  by  him  are  a  later 
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deyelopment  of  the  originally  necessary  assent  of  the  kin.  The  procedure  for 
land  differed  from  the  procedure  for  movables,  in  the  fact  that,  for  instance, 
if  a  vendor  of  land,  before  delivery,  sold  it  again,  the  first  purchaser  could 
sue  the  second,  and  was  not  compelled  to  look  to  his  vendor.  It  is  thought  that 
the  modem  contradictory  procedure  originated  with  this  form  of  action,  from 
the  circumstance  that  a  plaintiff,  having  a  title  by  deed,  might  prevent  the 
defendant  from  simply  swearing  to  his  right  of  possession,  by  proving  his  char- 
ter. The  order  of  procedure  in  different  cases  next  commented  on  at  great 
length  seems  to  be  in  great  part  referable  to  the  nature  of  the  issue  developed 
by  the  pleadings. 

The  criminal  process  has  undergone  three  stages :  First,  when  most  offences 
wereiollowed  by  outlawry;  next,  when  for  many  of  the  above  a  fixed  com- 
position could  be  paid,  with  outlawry  as  an  alternative ;  last,  the  period  of  true 
punishments.     The  Anglo-Saxon  law  was  in  the  transition  period. 

We  wish  we  could  give  more  than  this  meagre  sketch  of  a  book  we  have 
studied  with  care  and  profit;  but  we  must  leave  it,  with  the  remark,  that  such 
monographs  as  these  prepare  the  ground  for  a  truly  philosophical  history  of  the 
law,  and  that,  without  such  a  history,  the  foundations  of  jurisprudence  will 
never  be  perfectly  secure. 

Leading  Cases  done  into  English j  by  an  Apprentice  of  Lincoln's  Inn.     Second 

Edition.     London:  McMillan  &  Co.     1876. 

We  have  before  us  a  little  book  of  only  sixty-four  pages,  containing  twelve 
poems  of  various  lengths  and  styles,  each  of  them  devoted  to  the  versification 
of  one  of  the  well-known  leading  cases  of  the  courts  of  Great  Britain.  The 
subject-matter  of  these  poems,  and  their  uniform  excellence,  however,  negative 
the  idea  at  once  that  they  are  the  work  of  the  **  idle  apprentice."  We  find 
our  old  acquaintances,  Coggs  v.  Bernard^  Manhy  v.  Scott^  The  Six  Carpenters* 
Case,  Scott  v.  Sheppardy  and  many  others,  translated  into  poetry,  the  style  of 
the  verse  selected  with  an  apt  reference  to  the  peculiar  character  of  each  case. 
It  is  difficult  at  first  to  recognize  our  old  friends  in  their  new  disguise;  and 
we,  for  the  first  time,  were  enabled  to  read  them  all  with  pleasure  and  amuse- 
ment. And,  in  reflecting  upon  their  singular  transformation,  we  are  impressed 
with  the  feeling,  that  this  little  book  is  little  only  in  its  outward  appearance, 
and  that  it  contains  a  great  idea.  It  is,  in  fact,  the  germ-cell,  so  to  speak,  of 
a  new  system  of  legal  education.     It  is  the  beginning  of  a  new  era. 

Let  us  explain  what  we  mean.  It  is  a  well-known  fact,  that  very  young 
lawyers  —  the  sucking  Chief  Justices,  as  they  are  sometimes  called — often 
experience  great  difficulty  at  first  in  taking  hold  and  in  grasping  the  great 
principles  of  the  common  law.  The  fault  must  necessarily  belong  to  the 
present  system  of  teaching.  It  cannot  be  in  the  learner;  for  it  is  a  historical 
fact,  that  many  of  the  greatest  luminaries  of  the  law  have  experienced  this 
difficulty.  Lord  Eldon  nearly  deserted  the  law,  to  accept  the  position  of 
recorder  in  a  small  provincial  town ;  and  our  own  great  Daniel,  in  his  youth, 
was  so  perplexed  and  discouraged  by  the  study  of  Coke  on  Littleton,  tiiat  he 
was  obliged  to  lay  it  aside  in  disgust,  and  take  up  some  lighter  reading. 
He,  though  naturally  no  poet,  had  a  glimpse  of  that  new  system  which  we 
now  purpose  to  advocate;  and,  in  a  letter  to  his  friend  Bingham,  dated  Jan. 
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19,  1806,  he  makes  this  soggestdon:  '*  If  the  legislature  will  but  put  our  writs 
into  a  poetical  and  musical  form,  it  will  certainly  be  the  most  harmonious 
thing  they  ever  did."  He  thereupon  put  into  verse  a  writ  which  he  was  then 
filling  out  in  his  little  country-office.     It  ran  as  follows;  viz. :  — 

"  All  good  sherifts  in  the  land, 
We  command, 
That  forthwith  you  arrest  John  Dyer, 

Esquire, 
If  in  your  precinct  you  can  fiod  him. 
And  bind  him." 

We  have  no  doubt  that  he  would  have  actively  pursued  this  idea,  if  he  had 
not  been  occupied  in  after  life  by  other^  perhaps  more  pressing,  duties. 

Then,  again,  it  cannot  be  denied  that  the  mental  exercise  of  writing 
poetry  is  one  which  tends  to  produce  a  precision  of  thought  and  language, 
and  great  accuracy  and  conciseness  in  the  description  of  facts.  Any  of  our 
readers  who  have  endeavored  to  make  a  metrical  version  of  the  Psalms  will 
bear  witness  to  the  truth  of  these  statements. 

Moreover,  it  is  a  familiar  truth  that  rhymes  have  been  used  as  the 
principal  feature  of  all  mnemonic  systems,  from  time  immemorial.  Having 
in  mind,  therefore,  these  three  objects,  —  1st,  To  make  the  study  of  the  law 
attractive,  nay,  even  seductive,  to  the  young  of  both  sexes;  2d,  To  foster 
habits  of  accuracy  and  conciseness  in  statements  of  the  law,  in  the  mem- 
bers of  the  court,  and  the  profession  generally;  and,  3d,  To  assist  the  public, 
and  especially  the  profession,  to  remember  what  the  decisions  of  the  Supreme 
Court  are, — we  desire  to  offer  a  plan,  by  means  of  which  these  highly  desira- 
ble ends  can  be  attained;  and,  in  so  doing  this,  we  modestly  disclaim  the 
merit  due  to  the  discoverer  of  a  great  truth.  Daniel  Webster,  in  his  poeti- 
cal writ;  the  effoi*ts  of  other  great  jurists,  which  occur  to  every  one  of  our 
readers;  and  the  industrious  apprentice,  in  the  work  before  us,  — have  all  pro- 
vided finger-posts,  to  guide  us  on  the  way  to  the  great  result.  We  hold  our- 
selves merely  the  office  of  advocates,  and,  as  such,  request  the  thoughtful 
attention  of  the  profession.  What  the  times  demand,  what  the  profession 
requires,  is  a  poetical  reporter  of  the  decisions  of  the  Supreme  Court.  Per- 
haps the  suggestion  will  be  made,  that  it  would  be  much  better  to  have,  at 
least,  one  member  of  the  Bench  itself  a  poet;  and  that  the  other  members 
could  do  the  necessary  and  useful  work  of  making  the  decisions,  while  the 
poet  could  make  them  beautiful.  We  admit  fully  the  truth  of  this  suggest- 
ion; but  let  us  make  haste  slowly.  We  cannot  spare,  at  present,  the  services 
of  any  of  the  worthy  occupants  of  the  Bench;  and  we  fear  that  they  are  too 
old  to  begin  to  poetize  now.  But  we  can  easily  have  a  poetical  reporter 
now;  and,  when  the  next  vacancy  occurs  upon  the  Bench,  we  can  bring  the 
requisite  pressure  to  bear  upon  the  appointing  power,  and  secure  our  de- 
sideratum. 

We  heartily  wish  that  we  were  younger  ourselves,  and  had  the  ability  to 
fill  the  position  of  such  a  reporter.  But  we  are  too  old;  and,  as  the  proverb 
says,  to  the  old  for  advice,,  to  the  young  for  action :  Non  possumus  versificari. 
We  wish  it" were  not  so. 
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Let,  then,  the  reporter  begin  at  once  to  practise  his  new  profession,  and 
give  us  at  least  the  rescripts,  as  they  come  down  from  the  Supreme  Court, 
aptly  clothed  in  the  robes  of  poetry.  For  instance,  take  the  collected  wisdom 
of  tiie. court  in  the  matter  of  woman's  right  to  office,  could  it  not  be  briefly 
expressed  thus?  — 

"  Woman  !  thy  mission  is  to  please : 
Net  to  be  justice  of  the  peace ; 
Content  with  what  the  laws  allow,  — 
A  school-committee  woman,  thou ! " 

Opinion  o/Jiutices,  106  Mass.  604. 

There  is  the  whole  matter  in  a  nut-shell,  which  any  child  can  crack!  What 
a  saying  of  time !  how  easy  to  remember !  how  melodious ! 

It  cannot  be  claimed,  with  any  regard  to  truth,  that  there  are  no  proper 
materials  for  poetry  in  the  reports.  Even  a  careless  perusal  of  them  will 
show  that  they  actually  teem  with  subjects  for  poetry.  All  the  cases  exhibit 
human  nature  in  some  one  of  its  different  aspects,  and  some  of  them  present 
great  and  dramatic  situations.  Some,  of  course,  would  tax  the  powers  of  an 
inexperienced  reporter,  but  many  are  of  such  a  character  that  they  would 
almost  propria  motu  burst  into  song  and  metre. 

Take  the  long  struggle  of  fallen  man  and  woman,  upon  the  slippery 
sidewalks  of  the  cities,  to  obtain  reparation  for  their  sufferings.  The  un- 
successful attempts  might  properly  be  put  into  some  elegiac  measure;  but 
when,  after  years  of  failure,  there  arose  a  new  reformer,  a  second  Luther, 
who  discovered  that  ridges  of  snow  were  actionable  defects  for  which  towns 
were  liable,  who  succeeded  in  finding  the  ridges  and  in  obtaining  a  verdict 
for  a  fall  thereon,  would  not  the  tale  of  his  success  be  fitly  expressed  in  light 
and  flowing  lyrics,  not  wholly  unmindful,  however,  of  the  gravity  of  the  event? 
We  offer,  modestly,  the  following  example  of  how  it  might  be  done:  — 

"  In  Worcester,  when  the  sun  was  low, 
Trodden  in  ridges  lay  the  snow ; 
Across  the  walk  he  tried  to  go. 
But  fell,  tho'  walking  carefully. 

"  Had  Luther  seen  another  sight, 
Of  sidewalk  smooth  with  ice  that  night. 
Without  a  ridge  thereon,  he  might 
Have  suflered,  without  remedy. 

"  The  court  this  plain  distinction  draw : 
*  When  ice  and  snow,  by  natural  law, 
Are  slippery  found  before  your  door. 
You  fall,  —  the  town's  not  liable. 

**  *  But  when  by  man  they're  trodden  down 
In  ridges,  or  an  icy  crown. 
You,  falling  then,  can  sue  the  town. 
And  get  your  heavy  damages.' " 

Lviher  v.  WcrctMUr,  97  Mass.  272. 
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We  do  not  claim,  oarselves,  to  be  the  possessors  of  the  divine  afflatus.  As  we 
have  abready  stated,  we  do  not  intend  to  run  for  the  office,  nor  be  counted  into  it; 
and  we  do  not  wish  to  have  our  motives  misunderstood.  We  merely  offer  a  few 
humble  examples,  which,  perhaps,  can  serve  also  as  a  warning  to  the  coming 
man. 

We  all  know  that  the  great  struggle  of  woman  in  this  country  for  her 
so-called  rights  has  been  fought  on  various  battle-fields,  with  unvarying  suc- 
cess. We  do  not  propose  now  to  discuss  the  legal  or  moral  aspects  of  these 
claims.  We  refer  only  to  accomplished  facts,  which  are  but  too  well  known. 
It  has  been  shown  that  woman  has  but  to  demand  it,  and  all  that  man  has 
is  hers.  It  has  been  said  that  we  are  living  over  a  volcano.  How  that  is, 
we  shall  not  attempt  to  say.  We  know,  however,  that  at  the  appearance  of 
a  slight  smoke,  or  the  gentlest  rumble^  man,  the  tyrant,  has  at  once  given  up, 
one  after  the  other,  his  most  cherished  and  immemorial  rights.  He  was 
forced,  at  first,  to  give  up  to  woman  all  her  own  property,  after  being  forced 
to  endow  her  in  marriage  with  all  of  his.  He  then  was  obliged  to  allow  her 
to  become  a  doctor;  to  be  responsible  for  her  own  contracts  and  torts;  and  to 
sell  or  give  away  her  own  property;  and  now,  finally,  he  has  had  to  forego  the 
sacred  right  of  physical  correction.  We  fear,  moreover,  that  the  fight  is  not 
yet  over,  and  that  it  is  but  a  question  of  time  as  to  when  woman  will  vote, 
and  be  governor,  and  judge,  in  name  as  well  as  in  fact.  The  following  battle- 
hymn  attempts  to  commemorate,  or  rather  report,  the  facts  of  the  last  painful 
defeat  of  man,  in  his  futile  attempt  to  escape  the  penalties  of  manslaughter, 
by  pleading  that  he  had,  at  common  law,  the  right  to  beat  his  wife  for  in- 
solence and  drunkenness.  It  is  necessarily  in  the  narrative  form,  and  is 
written,  as  might  be  expected,  from  the  victor's  point  of  view. 

Hugh  McAfee,  of  Boston  town, 

Claimed,  that,  at  common  law, 

He  had  the  right,  when  she  was  drunk, 

To  heat  his  wife  therefor. 

As  a  defence,  he  claimed  it. 

Upon  his  trial  day, 

And  swore  his  wife  was  insolent, 

And,  when  he  struck,  he  never  meant 

To  take  her  life  away. 

Then  out  spake  Reuben  Chapman, 

Chief  justice  of  the  court ; 

"  To  every  woman  in  this  state 

Life  may  he  long  or  short ; 

But,  while  I  hold  this  office, 

No  woman  in  this  land 

Shall  lawfully  he  beaten 

By  her  husband's  brutal  hand." 

Hugh  McAfee,  the  husband,  was 
Convicted  of  manslaughter ; 
And  thus  the  everiasting  right, 
To  every  wife  and  daughter. 
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By  brare  old  Reuben  Cliapman's  act. 
Was  given  on  that  day. 
To  get  drunk  and  be  insolent, 
Free  from  a  husband's  sway. 

Commonwealth  y.  McAfee,  108  Mass.  458. 

With  this  specimen  we  close  this  already  too  long  and  too  discursive  re- 
view; though  it  is  hard  to  do  so,  with  the  wealth  of  subjects  for  poetic  effusion 
before  us.  We  should  have  liked  to  lay  before  our  readers  a  merry  rhyme, 
suggested  by  the  case  of  Commonwealth  v.  Vermont  R.R.  Co.,,  108  Mass.  7, 
based  upon  the  unexpected  extinction  of  a  pop-corn  boy,  by  the  very  railroad 
train  in  which  he  had  for  many  years  tortured  the  helpless  passengers. 
There  are  others  equally  tempting;  but  we  must  stop  somewhere.  We  have 
done  our  duty  in  bringing  the  subject  before  the  public.  We,  though  our- 
selves plural,  are  mifortunately  not  numerous  enough  to  bring  about  a  reform, 
without  external  aid.  The  duty  of  further  work  now  falls  on  others.  Let 
the  reporter  look  out,  —  he  may  be,  as  he  apparently  is,  suflBcjiently  accom- 
plished for  the  performance  of  the  prosaic  duties  of  his  present  office,  but, 
if  he  wishes  to  be  his  own  successor,  let  him  buy  a  Gradus  ad  Pamassum  at 
once,  and  study  it  faithfully. 

United  States  Reports.  Vols.  91  and  92.  Cases  argued  and  adjudged  in  the 
Supreme  Court  of  the  United  States,  October  Term,  1875.  Reported  by 
William  T.  Otto.  Vols.  I.  and  II.  Boston:  Little,  Brown,  &  Co.  1876. 
These  are  the  two  first  volumes  of  the  new  series  of  the  Supreme  Court 
Reports,  and  are  the  first  result  of  the  labor  of  Mr.  Otto,  the  ijew  reporter. 
We  have  examined  them  with  great  satisfaction  and  pleasure.  We  were 
hardly  prepared  for  so  great  an  improvement  at  once  in  the  reports  of  that 
court.  The  reporter  has  carefully  avoided  the  faults  of  his  predecessor;  and 
his  reports  bear  the  marks  of  faithful  and  conscientious  work,  successfully  per- 
formed. The  praise  which  belongs  to  him  is  much  greater  than  it  would  have 
been  if  he  had  only  to  follow  an  example  of  good  reporting.  But  we  would 
not- have  it  supposed  that  we  are  pleased  with  these  merely  because  they 
are  an  improvement  on  former  volumes  of  Supreme  Court  Reports.  On  the 
contrary,  we  think  the  work,  tested  by  any  other  standard,  is  exceedingly 
well  done;  and  these  volumes  are  in  themselves  highly  creditable  ta  the 
reporter.  The  statements  and  the  head-notes  are  generally  clear  and  pre- 
cise, and  are  expressed  in  simple  and  accurate  language;  the  head-notes  also 
have  the  merit,  not  always  belonging  to  head-notes,  of  being  easy  to  under- 
stand. 

There  is  but  little  in  Mr.  Otto's  work  which  we  should  care  to  see  different. 
We  are  inclined  to  think  that,  a  little  too  often,  the  whole  report  consists  only 
of  the  judgment  of  the  court.  In  most  of  these  instances,  the  court  has  itself 
undertaken  to  state  the  case  in  the  judgment;  and  it  would  be  hard,  under 
such  circimistances,  to  blame  the  reporter  for  not  trying  to  do  it  better  himself. 
StiU,  it  might  sometimes  be  done.  Taking,  for  example,  Angle  v.  North 
Western  Mutual  Life  Insurance  Co.  (vol.  92,  p.  330),  one  or  two  pages  of  state- 
ment by  the  reporter  would  have  made  the  case  much  more  intelligible  to 'the 
reader  than  it  is  made  by  the  seven  pages  through  which  the  facts  are  scat- 
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tered  in  the  judgment  of  the  court.  Occasionally,  in  cases  brought  up  by 
writ  of  error,  it  is  not  quite  clear  at  first  which  of  the  partiea  was  originally 
plaintiff,  and  which  defendant;  and  this  is  a  little  confusing:  the  words  **  plain- 
tiff "  and  **  defendant "  are  themselves  so  much  like  algebraic  signs,  that  it  is 
desirable  that  it  should  be  distinctly  expressed  which  is  the  one  and  which 
the  other,  and  that  they  should  not  be  confounded  with  **  plaintiff-in-error  " 
and  **  defendant-in-error."  Mr.  Otto's  words  are  generally  correct  and  well 
chosen.  We  should  like,  however,  to  see  the  word  **  suit "  less  frequently 
applied  to  actions  at  law.  In  popular  phraseology,  all  kinds  of  litigation  are 
called  suits;  but,  in  strictness,  **  suit  '*  belongs  to  equity,  as  **  action  '*  belongs 
to  common  law:  we  never  hear  of  an  ^'  action  in  equity,*'  and  there  is  some- 
thing of  the  same  incongruity  in  the  phrase,  **  suit  at  law."  We  have 
observed  in  these  volumes  a  few  instances  of  incorrect  or  slovenly  citation  of 
cases  in  the  judgments  of  the  court;  thus,  we  find  (vol.  91,  p.  54)  Oates  v. 
Turquand  cited  as  in  L.  R.  2  Ap.  Cas.  325,  for  which  the  proper  citation  is 
L.  R.  2  H.  L.  325;  one  of  the  new  series  of  the  Law  Reports,  which  began 
with  this  year,  is  cited  as  Appellate  Cases,  and,  when  the  second  volume  is  pub- 
lished next  year,  it  will  be  likely  to  be  mistaken  for  the  one  above  referred  to. 
The  citation  **  Law  Reps.,  C.  P.  1,  1865-66,"  also  occurs.  It  is  to  be  hoped 
that  the  reporter  does  not  consider  himself  bound  to  publish  such  citations 
without  correction,  merely  because  they  come  in  that  form  from  the  court. 
References  to  **  £ng.  L.  &  £q."  are  sometimes  to  be  found,  but  ought 
never  to  occur:  if  a  case  is  cited  at  all,  its  place  in  the  regular  reports  should 
be  mentioned. 

In  noticing  the  reports  of  the  late  reporter,  we  spoke  of  the  system  of  naming 
the  cases.  In  this  respect,  as  weU  as  in  others,  there  is  a  great  improvement 
in  these  volumes.  We  think,  however,  that  it  would  be  more  convenient  if 
the  cases  were  all  designated  by  the  surnames  of  the  first  plaintiff  and  the 
first  defendant,  without  the  use  of  ^'  e^  a/.,"  to  indicate  that  there  are  more 
than  one,  and  without  mention  of  the  character  in  which  a  party  sues  or  is 
sued;  for  example,  we  should  prefer  (in  vol.  91,  p.  105)  Long  v.  Converse^ 
instead  of  Long  et  al.  v.  Converse  et  al,^  and  (p.  516)  Lathrop  v.  Drake,  instead 
of  Lathrop,  Assignee,  v.  Drake  et  al.  The  abbreviations  of  the  names  of  parties 
which  are  corporations,  to  which  we  have  objected,  does  not,  we  believe,  occur, 
except  in  the  running  titles,  where  they  are  sometimes  not  quite  intelligible 
(e.g.,  Phillips,  {fc.  Const,  Co.  v.  Seymour  et  al,,  vol.  91,  p.  648).  There  would 
be  no  occasion  for  such  abbreviation  if  the  titles  of  the  cases  were  printed 
in  the  margin,  as  they  should  be,  and  where  it  is  the  most  convenient  to  have 
them.  They  were  so  printed  in  the  time  of  Wheaton's  Reports ;  and  we  see 
no  reason  why  reports  now  should  be  inferior  in  that  respect.  Probably  a 
suggestion  from  the  reporter  to  the  publishers  would  lead  to  the  desired  restora- 
tion. We  mention  these  things,  not  because  we  wish  to  find  fault,  but 
because  we  find  in  Mr.  Otto's  work  so  much  excellence  and  so  much  care 
to  avoid  the  faults  of  others,  that  we  think  that  criticism  may  usefully  descend 
to  small  details. 

We  shall  not  in  this  notice  undertake  to  say  any  thing  of  the  points  of  law 
determined  in  the  cases  reported  in  these  volumes.  The  most  important  of 
these  cases  have  been  mentioned  in  the  pages  of  this  Review  during  the  past 
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year.  It  is  surprising  to  observe  how  many  of  those  reported  have  very  little 
interest  or  importance  on  account  of  the  points  of  law  inyolyed,  and  how  many 
others  have  no  interest  or  importance  whatever.  Apparently,  the  restriction 
of  appeals  to  cases  involving  a  large  amount  of  property  does  not  tend  to  limit 
them  to  cases  involving  important  points  of  law.  It  really  seems  as  if  it  were 
desirable  that  a  discretion  should  be  exercised  in  regard  to  what  cases  should 
be  reported,  rather  than  that  the  volumes  should  be  filled  with  so  much  use- 
less matter. 

These  two  volumes  are  entitled  "United  States  Reports;"  and,  although 
they  are  the  first  of  a  new  series,  they  are  numbered  volumes  91  and  92. 
We  believe  that  this  title  and  arrangement  were  adopted  in  accordance  with 
the  wishes  of  the  court,  instead  of  designating  the  volumes,  as  heretofore, 
by  the  name  of  the  reporter,  —  a  practice  which  was  convenient  enough  as 
regards  the  reports  of  the  Supreme  Court,  though  it  was  confusing  when 
applied  to  the  numerous  State  courts.  The  new  title  is  not  objectionable;  but 
we  are  unable  to  see  why  these  two  volumes,  which  are  volumes  1  and  2  of 
a  new  series,  should  be  numbered  91  and  92.  There  never  were  any  other 
reports  called  **  United  States  Reports;  **  there  never  was,  and  is  not  now,  any 
volimie  89  or  90  of  such  reports.  Why,  then,  should  there  now  be  volumes 
91  and  92?  There  is  no  convenience  in  citing  a  volume  of  law  reports  by  a 
high  number;  on  the  contrary,  when  a  high  number  was  attained,  there  would 
"be  a  convenience  in  changing  the  name,  or  calling  it  "  new  series,"  so  as  to 
go  back  to  a  volume  1,  and  use  small  numbers  again.  As  it  is,  if  the  plan 
of  beginning  with  volume  91  is  persisted  in,  we  shall,  in  a  very  few  years,  be 
citing  the  volumes  by  the  lOO's,  instead  of  postponing  that  event  for  fifty 
years.  If,  however,  it  has  been  determined  that  this  new  series  shall  not 
begin  with  a  volume  1,  still  we  are  unable  to  perceive  why  it  should  begin  with 
volume  91 ,  in  preference  to  any  other  number.  Before  these  volimies,  there  have 
been  but  eighty-six  volumes  of  regular  reports  of  the  decisions  of  the  Supreme 
Court;  namely,  Cranch,  9;  Wheaton,  12;  Peters,  16;  Howard,  24;  Black,  2; 
Wallace,  23.  Therefore,  if  all  these  had  been  called  United  States  Reports, 
and  had  been  numbered  consecutively  from  the  beginning,  Mr.  Otto's  first 
volume  would  have  been  numbered  volume  87.  The  17th  of  Peters  was  pre- 
pared after  he  had  ceased  to  be  reporter,  and  belongs  to  the  same  time  as  the 
Ist  of  Howard.  If  the  four  volumes  of  Dallas  were  counted,  they  would  make 
up  the  number  of  previous  volumes  to  90;  but  Dallas's  Reports  were  not 
reports  of  the  Supreme  Court  of  the  United  States.  The  first  volume  contains 
only  cases  in  the  courts  of  Pennsylvania,  from  1759  to  1789,  before  the  Su- 
preme Court  of  the  United  States  was  established;  the  three  last  volumes  are 
reports  of  cases  "  in  the  several  courts  of  the  United  States  and  Pennsylvania, 
held  at  the  seat  of  the  Federal  Crovemment."  The  cases  in  the  Supreme 
Court  of  the  United  States  occupy,  in  volume  2,  only  pages  399-480;  in  vol- 
ume 3,  pages  1-466;  and,  in  volume  4,  pages  1-46.  Neither  Dallas  nor  the 
17th  of  Peters  can  with  any  propriety  be  deemed  preceding  volumes  of  a 
series  of  United  States  Reports.  But,  whatever  system  of  naming  and  num- 
bering is  adopted,  we  must  say,  that  there  ought  to  be  only  one  system.  An 
opportunity  ought  not  to  be  given  for  citing  the  same  book  as  91  U.  S. 
and  1  Otto.    The  lettering  of  the  back  of  the  volume,  as  well  as  the  title-page, 
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does  give  this  opportunity.  A  useful  substitute  for  the  name  and  number  on 
the  second  label  would  be  the  year  of  the  reports ;  at  the  same  time,  it  might 
be  well  to  put  on  the  back  the  name  of  the  court,  instead  of  the  letters  S.  C. 

The  typography  and  general  appearance  of  these  volumes  are  good,  and, 
except  in  the  omission  of  the  marginal  titles  of  the  cases,  are  an  improvement 
on  any  that  have  gone  before. 

Fraudulent  Conveyances.     A  Treatise  upon  Conveyances  made  by  Debtors  to 

defraud  Creditors.     By  Orlando    F.    Bump.      Second  Edition.     New 

York  :  Baker,  Voorhis,  &  Co.     1876. 

It  is  a  melancholy  commentary  upon  the  honesty  of  the  business  commu- 
nity in  England  and  in  this  country,  that  the  materials  for  a  work  upon  this 
subject  should  exist  in  such  superabundance.  We  have  before  us  a  book  of 
some  seven  himdred  and  fifty  pages,  devoted  to  the  consideration  of  convey- 
ances by  debtors  to  defraud  their  creditors.  That  it  was  written  by  Mr. 
Bump  would  apparently  be  in  itself  a  sufficient  guaranty  of  its  thoroughness  and 
accuracy.  We  feel  obliged,  however,  to  express  our  disappointment  in  the 
author's  treatment,  both  of  his  subject  and  of  the  profession.  His  want  of 
method  in  his  treatment  of  the  former,  and  the  constant  repetitions,  both  in 
the  text  and  notes,  — the  same  cases  being  not  uncommonly  cited  as  many  as 
ten,  and  sometimes  as  many  as  seventeen,  times,  — are  serious  blemishes  in 
the  work.  Some  of  this  repetition  is  imdoubtedly  due  to  the  fact  that  many 
of  the  decisions  cover  more  than  one  point;  but  too  often  it  seems  to  be  a 
careless  waste  of  time  and  space.  We  notice,  also,  so  great  a  diffuseness  in 
the  style,  and  the  print  is  of  so  unusual  a  size,  that  we  cannot  help  feeling 
that  the  work  is  intentionally  made  larger  than  is  necessary.  We  may  do  the 
author  injustice  in  this  respect;  but  the  professional  man  is  now  so  nearly 
crushed  by  the  mere  weigJU  of  authorities,  that  we  must  protest  against  even 
the  appearance  of  this  evil.  We  know  it  is  given  but  to  few  authors  to  be  as 
concise  and  as  accurate  as  the  late  Judge  Metcalf ;  but,  surely,  some  effort 
can  be  made  to  imitate  him. 

The  most  serious  difficulties  of  such  a  work  as  the  one  before  us  are,  in 
reality,  the  unsettled  condition  of  the  law  itself,  and  the  uncertainty  arising 
from  conflicting  decisions.  The  author,  in  his  preface,  fully  acknowledges 
this  difficulty,  and  disarms  criticism  by  his  candid  confession  that,  owing  to 
the  great  diversity  of  judicial  decisions,  he  cannot  and  does  not  pretend  to 
say  exactly  what  the  law  is.  He  proposes  simply  **  to  present  to  the  reader  a 
theory  of  the  law  in  the  text,  and  to  cite  all  the  authorities,  so  that  each  prac- 
titioner can  tell  at  a  glance  whether  any  proposition  is  accepted  in  his  own 
State."  He  further  tells  the  reader  that  he  does  not  expect  that  his  views 
will  be  adopted  by  the  courts,  which  are  fallible,  and  confesses  his  own  **  fal- 
libility.'*   We  cannot,  with  politeness,  do  less  than  agree  with  him. 

The  value  of  a  work  written  upon  such  a  plan  depends  almost  wholly  upon 
the  care  and  thoroughness  with  which  the  author  has  selected  his  authorities 
from  among  the  decisions  of  the  highest  courts  in  the  different  States.  In  look- 
ing through  the  cases  quoted  from  those  of  the  Supreme  Court  of  Massachusetts, 
we  are  somewhat  surprised  to  find  that  such  a  leading  and  well-known  case 
as  that  of  Winchester  v.  Clark,  reported  in  12  Allen,  605,  is  not  noticed  in  the 
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Tolmne,  though  we  find  that  of  WincJiester  v.  Charter,  reported  in  102  Mass. 
272,  cited  many  times. 

We  look  in  vain  for  a  dear  and  accurate  statement  of  the  present  condition 
of  the  law  with  reference  to  that  most  conmion  case  of  a  voluntary  settlement 
of  his  property  by  a  husband  upon  his  wife,  for  the  purpose  of  defrauding  his 
creditors.  We  find  in  his  whole  treatment  of  this  subject  of  voluntary  con- 
veyances, that  the  author  has  shown  in  an  unusual  degree  the  characteristic 
diffuseness  of  the  book. 

In  iSmt^  V.  Vodges,  2  Otto,  183,  —  which  case,  as  reported  in  13  Bankrupt 
Register,  is  cited  by  the  author,  —  Judge  Swayne  says  :  **  To  defeat  a  settle- 
ment made  by  a  husband  upon  his  wife,  it  must  be  intended  to  defraud  exist- 
ing creditors,  or  creditors  whose  rights  are  expected  shortly  to  supervene,  or 
creditors  whose  rights  may  and  do  so  supervene,  the  settler  purposing  to  throw 
the  hazards  of  business  in  which  he  is  about  to  engage  upon  others,  instead 
of  honestly  holding  his  means  subject  to  the  chance  of  those  adverse  results  to 
which  all  business  enterprises  are  liable." 

We  have  here  the  law  in  a  nut-shell.  Mr.  Bump  has  devoted  some  thirty 
pages  to  this  subject,  and  yet  has  not  given  us  so  explicit  nor  so  complete  a 
description  of  the  actual  state  of  the  law. 

As  an  example  of  Mr.  Bump's  diffuseness  of  style,  we  quote  the  following 
passage  from  Chapter  TV.,  upon  **  Badges  of  Fraud,"  p.  54:  "  Relationship 
is  not  a  badge  of  fraud.  [Mr.  Bump  cites  twelve  cases  to  establish  this  state- 
ment!] Fraud,  however,  is  generally  accompanied  with  a  secret  trust;  and 
hence  the  debtor  must  usually  select  a  person  in  whom  he  can  repose  a  secret 
confidence.  The  sentiments  of  affection  commonly  generate  this  confidence, 
and  often  prompt  relatives  to  provide  for  each  other  at  the  expense  of  just 
creditors.  They  are  the  persons  with  whom  a  secret  trust  is  likely  to  exist 
Any  relation  which  gives  rise  to  confidence,  though  not  a  badge  of  fraud, 
strengthens  the  presumption  that  may  arise  from  other  circumstances,  and 
serves  to  elucidate  and  explain  or  give  color  to  the  transaction."  This  is  a 
sample  brick  of  the  stately  edifice.  We  protest,  in  the  name  of  a  sufEering 
profession,  against  such  inflictions.  ^ 

In  an  appendix,  the  author  adds  three  cases  from  the  Year  Books  (kindly 
translated  for  the  benefit  of  the  profession),  and  the  statutes  of  Great  Britain 
and  of  all  the  United  States  where  statutes  upon  the  subject  of  fraudulent 
conveyances  have  been  enacted,  printed  in  extenso.  This  is  mere  **  padding," 
and  it  is  worse  than  useless  to  encumber  a  work  of  this  class  with  statutes  of 
various  States,  which  are  constantly  changing  from  year  to  year. 

The  index  to  the  book  is  not  a  good  one,  and  shows  marks  of  great  haste 
on  the  part  of  the  compiler.  The  mechanical  execution  of  the  work  is  ad- 
mirable. 

An  Introduction  to  the  Principles  of  Morals  and  Legislation,     By  Jeremy 
Bentham,  Esq.,  M.A.,  &c.    Oxford;  At  the  Clarendon  Press.     1876. 
If  the  publishers  had  anticipated  a  very  extensive  sale  for  this  book,  it  is 

probable  that  they  would  have  felt  able  to  afford  to  give  it  a  better  dress. 

The  p^)er,  type,  and  binding  are  flattered  if  they  are  called  indifferently 

good.    But  we  fear  that  the  booksellers  are  not  to  blame  in  this  matter,  and 
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are  probably  quite  right  in  assuming  that  it  is  not  safe  to  make  a  yolume  of 
Bentham's  philosophy  a  financial  luxury.  It  is  the  poor  students  who  buy, 
read,  digest,  and  interpret  the  wisdom  of  the  distinguished  sage.  In  good 
truth,  it  must  be  admitted  that  Bentham  sadly  needs  an  interpreter.  How- 
ever well  he  thought,  he  certainly  wrote  but  poorly;  and,  if  he  mastered  philo- 
sophical science,  it  was  more  than  he  could  ever  do  for  the  English  language. 
More  involved,  incomprehensible  sentences  never  fell  from  the  lips  of  the 
possessed  Pythoness ;  and  the  really  great  difficulty  in  studying  Bentham  is 
not  so  much  to  comprehend  and  appreciate  his  ideas,  as  to  discover  and  drag 
them  forth  from  the  obscure  recesses  of  his  phraseology.  This  lack  of  lucidity 
in  expression  seems  more  peculiar  in  view  of  the  directly  contrary  habit  of 
his  mind  in  other  and  more  substantial  matters.  For  the  chief  value  of  Ben- 
tham's  teachings  lies  in  their  practical,  plain  sense;  and  his  doctrines  are,  for 
the  most  part,  as  clear  as  they  are  profound. 

The  foundation  of  Bentham's  philosophy  is  honesty,  in  thought,  in  word, 
and  in  fact.  His  mission  was  against  deception,  falsehood,  humbug  of  every 
name  and  nature,  and  wheresoever  it  could  be  found.  His  was  a  downright 
sturdy  mind,  which  needed  not  to  have  the  rough  edges  and  hard  comers  of 
facts  smoothed  and  concealed.  The  pugilism  of  the  ideal  John  Bull  had  got 
into  his  intellect.  His  enimciations  of  truth  have  such  a  solid  air  about  them, 
that  it  seems  as  if  they  must  have  the  qualities  of  solids,  and  possess  a  real 
length,  breadth,  and  thickness.  He  builds  or  destroys  an  arguinent  by  fitting 
together  or  removing  these  logical  cubes.  As  may  be  imagined  of  a  man  of 
such  habits  of  thought,  he  is  always  in  pursuit  of  some  substantial  and  useful 
end.  Reasoning  and  abstract  investigation  are  not,  with  him,  keen  and  in- 
genious weapons  of  fence,  wherewith,  by  his  display  of  adroitness,  he  may 
dazzle  admiring  throngs,  and  be  urged  to  teach  his  clever  passes  to  a  few  zeal- 
ous disciples.  The  real  improvement  of  the  condition  of  mankind  is  always 
his  purpose.  He  tries  every  idea  and  thought  by  the  touchstones  of  fact  and 
usefulness.  It  was  this  stem  and  rigid  destruction  of  sham  which  made  him 
so  great  an  innovator  and  improver  amid  the  older  school  of  thinkers.  Their 
clever  technicalities  and  tricks  of.  words  were  like  cobwebs  before  his  stiff 
and  bristling  broom.  He  deserves  the  distinguished  praise  of  having  taught 
abstract  thinkers,  philosophers,  and  such  like,  how  to  do  real  good  to  their 
fellow-men. 

Mr.  Mill  calls  Bentham  the  **  great  questioner  of  things  established,''  and 
says,  that,  if  *'  the  hardiest  innovation  is  no  longer  scouted  because  it  is  an  in- 
novation, —  establishments  no  longer  considered  sacred  because  they  are  estab- 
lishments, —  it  will  be  found  that  those  who  have  accustomed  the  public  mind 
to  these  ideas  have  learnt  them  in  Bentham's  school,  and  that  the  assault  on 
ancient  institutions  has  been  and  is  carried  on  for  the  most  part  with  his  weap- 
ons." The  'Afield  of  practical  abuses  "  was  his  peculiar  province,  and  his 
function  was  to  **  carry  the  warfare  against  absurdity  into  things  practical." 
But,  greatly  as  Mill  admired  Bentham,  he  has  yet  applied  to  him  some  of  the 
severest  criticism  to  which  Bentham  was  ever  subjected.  What  he  says  of 
him  amoimts,  simply,  to  this :  that  Bentham  was  one-half  of  a  giant.  Had 
it  not  been  for  this  imfortunate  deficiency  of  the  dimidium  ipsiusj  so  to  speak, 
Bentham  would  have  been  altogether  the  biggest  giant  that  the  world  has 
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seen  since  the  days  of  Plato,  —  perhaps  might  even  have  rivalled,  in  modem 
times,  that  noble  antique.  The  truth  is,  that  Bentham  was  accurate,  but  not 
comprehensive;  that,  with  the  materials  furnished  by  his  own  mind,  he  could 
work  admirably,  but  he  could  derive  no  assistance  from  the  labors  of  other 
minds.  He  was  altogether  devoid  of  imagination;  knew  '^  little  of  human 
feelings,**  and  **  still  less  of  the  influences  by  which  those  feelings  are  formed." 
He  could  draw  a  conclusion  from  his  premises  very  correctly,  and  in  such 
shape  as  to  be  of  practical  service;  but  his  ^*  general  conception  of  human 
nature  and  life  furnished  him  with  an  imusual  slender  stock  of  premises.'* 

It  cannot  be  denied  that  admirers  and  followers  of  Bentham  are  perpetually 
vexed  by  his  failures  and  deficiencies.  When  he  is  great,  he  is  so  very  great 
that  they  adore  him;  when  he  is  small,  he  is  so  very  small  that  their  hearts 
ache  with  dread  lest  the  world  at  large  should  measure  him  by  his  deficien- 
cies. He  wrote  much  which  his  disciples  would  be  glad  to  have  had  him  bum 
in  the  original  manuscript.  The  book  before  us  is,  however,  not  of  this  de- 
scription. Of  all  that  he  wrote,  it  is,  perhaps,  the  most  valuable,  most  prac- 
tically useful,  and  most  worthy  of  preservation.  As  every  cultivated  man 
must  know  and  read  something  of  Bentham,  it  is  fortunate  that  this  volume 
is  again  upon  the  booksellers'  shelves,  since  it  is,  by  all  means,  the  best  to 
read  among  his  writings. 

A  Treatise  on  the  Law  of  Fixtures,    By  Marshall  D.  Ewell.     Chicago  : 

Callaghan  &  Co.     1876. 

There  is,  perhaps,  no  branch  of  law  which  is  to-day  so  imsettled,  and  in 
which  the  decisions  are  so  conflicting,  as  the  Law  of  Fixtures;  the  conflict 
arising  not  so  much  from  the  ever-varying  circumstances  of  the  cases  pre- 
sented, as  from  different  interpretations  of  the  word  ^x^ure*,  and  consequent 
different  constructions  of  law  applicable  to  the  subject. 

So  numerous  are  the  decisions,  and  so  utterly  inconsistent  and  confused 
do  they  seem,  that  it  is  possible  to  find  authorities  to  support  either  side  of 
almost  any  given  case;  and  he  would  be  a  bold  man  who  should  attempt  from 
the  heterogeneous  mass  of  cases  to  deduce  any  fixed  rule  for  universal  guid- 
ance. Such  an  attempt  was  made  by  Archibald  Brown,  in  his  Rule  of  the 
Law  of  Fixtures,  so  called;  though  to  ascertain  exactly  what  this  rule  is,  with 
its  numerous  divisions  and  subdivisions,  its  elements  and  subsidiary  ele- 
ments, and  its  exceptions,  would  require  more  time  than  a  lawyer  in  active 
practice  would  care  to  devote  to  the  subject. 

This  is  the  only  recent  text-book  upon- the  law  of  fixtures.  In  the  third 
edition,  many  of  the  American  cases  are  cited,  but  not  always  with  accuracy, 
and  the  book  is  by  no  means  exhaustive.  The  subject,  moreover,  is  treated 
in  so  argumentative  and  theoretical  a  manner,  as  to  make  the  work  of  little 
value  in  practice. 

The  book  before  us,  we  doubt  not,  will  prove  an  addition  to  the  literature 
of  this  subject,  equally  welcome  to  the  student  and  the  practitioner. 

Mr.  Ewell,  whom  we  do  not  know  except  as  the  author  of  an  excellent 
compilation  of  cases  on  Infancy,  Coverture,  and  Idiocy,  recently  published, 
has  given  us  a  model  text-book.  At  a  time  when  the  ill-arranged  and  inac- 
curate results  of  hasty  labor,  often  second-hand,  are  so  frequently  placed  upoa 
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the  market,  imder  the  name  of  text-books,  to  the  profit  of  the  aathor  rather 
than  the  profession,  it  is  a  pleasure  to  meet  with  a  treatise  so  ezhaostiye  in 
citations,  and  displaying  such  thorough  and  careful  reading  of  the  cases. 

The  date  of  each  decision  is  given  throughout  the  text  and  notes,  and  in 
the  table  of  cases, — an  example  it  would  be  well  for  the  profession  to  follow 
in  the  preparation  of  briefs.  In  citing  an  English  case,  each  report  in  which 
it  is  found  is  given.  We  should  judge  there  were  almost  no  inaccuracies 
of  citation.  Bliss  v.  Whitney,  9  Allen,  114,  is  cited  on  page  93  as  19  Allen, 
114,  —  clearly  a  typographical  error,  since  the  case  is  cited  correctly  on  pages  77 
and  139.  Rex  v.  St,  Nicholas,  1  T.  R.  723,  n.,  is  stated  in  the  table  and  on 
page  36  as  decided  in  1782,  on  page  377  as  in  1787,  and  on  page  376  as  in 
1873.  The  case  appears  to  have  been  decided  in  1783;  the  last  error  is  a 
misprint,  and  the  others  arise  from  taking  the  wrong  date  in  the  margin  of 
the  original  report. 

We  mention  these  trivialities  because  they  are  the  result  of  a  careful  test 
of  a  large  number  of  citations,  taken  at  random  throughout  the  book,  and 
prove  how  accurately  the  work  is  done.  The  cases  commented  upon  in  the 
text  as  leading  are  selected  with  much  discrimination,  and  are  those  well 
known  to  the  profession,  and  of  acknowledged  authority.  There  are  a  few 
chapters  of  little  value  to  the  lawyer  of  to-day,  but  which  could  not  well 
have  been  omitted,  perhaps,  in  a  thorough  presentation  of  the  subject. 

From  a  publisher's  point  of  view,  —  in  index,  paper,  type,  margin,  and 
binding,  matters  of  no  small  importance,  —  the  book  is  all  that  can  be  desired. 

Mr.  Ewell's  treatise  will  prove  an  excellent  text-book  for  the  student,  but 
especially  useful  to  the  practising  lawyer,  as  a  full  and  well-arranged  com- 
pilation of  cases  too  numerous  and  complicated  for  hasty  research;  it  supplies 
a  long-felt  want,  and  will  itself  doubtless  become  a  fixture. 

Cases  argued  and  determined  in  the  Circuit  and  District  Courts  of  the  United 
States  for  the  Seventh  Judicial  Circuit.  By  Josiah  H.  Bissell,  of  the 
Chicago  Bar,  Official  Reporter.  Vol.  VI.  1874r-1876.  Chicago:  Cal- 
laghan  &  Co.     1876. 

Mr.  Bissell  prints  in  this  volume  more  decisions,  in  proportion  to  the 
number  of  cases,  than  his  previous  fashion  of  r^x)rting  had  led  us  to  expect. 
If  we  mistake  not,  there  are  only  three  charges  to  juries  here  reported.  We 
have  read  the  volume  with  care,  and  find  it  of  more  than  ordinary  interest  and 
importance.  In  the  matter  of  reporting,  Mr.  Bissell  does  creditable  work,  and 
in  no  instance  crowds  matter  into  a  case  for  the  mere  purpose  of  book- 
making.  If  he  will  permit  the  criticism,  we  should  say,  that  a  little  more 
pains  to  shorten  and  condense  the  head-notes,  and  to  omit  all  that  are  not 
essential,  would  place  him  high  on  the  list  of  good  reporters. 

Among  the  reported  cases  we  notice  In  Re  National  Life  Ins,  Co,,  p.  35, 
which  holds  that  the  amendment  of  Feb.  3,  1873,  of  the  Bankrupt  Law 
(U.  S.  Rev.  Stats.,  sect.  5123),  does  not  oust  the  jurisdiction  of  the  bank- 
ruptcy courts  over  a  corporation  of  which  the  State  courts  had  appointed  a 
receiver. 

Pereles  v.  City  of  Watertoum,  p.  79,  holds  that  the  legislature  are  not  the 
sole  judges  of  what  is  a  reasonable  time,  within  which  to  limit  the  bringing 


Digitized  by  VjOOQIC 


BOOK  NOTICES.  848 

of  actions  on  causes  of  action  that  have  already  accrued,  and  that  their 
discretion  in  that  regard  is  subject  to  review  by  the  courts.  It  is  accordingly 
held,  in  this  case,  that  an  act  of  the  Wisconsin  legislature,  limiting  the  time 
for  bringing  actions  on  municipal  bonds  to  one  year,  so  far  as  it  applies  to 
such  bonds  issued  before  its  passage  for  negotiation  in  a  foreign  market, 
is  unreasonable  and  unconstitutional. 

In  The  Chicago  ^  Northwestern  R.R,  Co.  v.  The  Chicago  Sf  Pacific  R.R. 
Co.^'p,  219,  the  court  entertain  a  bill  for  an  injunction  brought  by  a  consoli- 
dated corporation  chartered  by  the  States  of  Wisconsin  and  Illinois,  against 
an  Illinois  corporation,  and  assert  the  power  of  a  court  of  equity  to  prohibit 
a  newly  chartered  railroad  company  from  crossing  an  established  one  at  grade, 
in  the  absence  of  any  clear  declaration  of  the  legislature  as  to  the  mode  of 
crossing,  although  it  has  been  the  policy  of  the  legislature  to  permit,  in  most 
instances,  grade  crossings. 

In  United  States  v.  Rindskopf^  p.  259,  we  find  this  instructive  head-note: 
**  Many  cases  cited  and  commented  upon." 

In  Warren  v.  Wisconsin  Valley  R.R.  Co.y  p.  425,  the  court  hold  jurisdiction 
over  a  suit  for  the  assessment  of  damages  caused  by  taking  land  for  railroad 
purposes,  in  which  the  plaintiff,  a  non-resident  land-owner,  had  removed  his 
appeal  from  the  commissioners'  assessment  of  his  damages  from  the  State  to 
the  United  States  court;  Hopkins,  J.,  saying,  in  the  opinion,  that  such  a  pro- 
ceeding is  a  suit  of  a  civil  nature,  in  which  a  judgment  may  be  rendered  which 
concludes  the  parties,  and  that  the  remedies  of  the  United  States  jurisdiction 
cannot  be  abridged  or  controlled  by  State  legislation. 

In  Hartford  Fire  Ins.  Co.  v.  Doyle,  p.  461,  the  facts  were  these:  The  Wis- 
consin statute  of  March  14,  1870,  providing  that  every  non-resident  insurance 
corporation  should  agree,  as  a  condition  of  doing  business  in  that  State,  not 
to  remove  cases  to  the  Federal  court  for  trial,  was  held  unconstitutional  by  the 
Supreme  Court  of  the  United  States,  20  Wall.  445.  By  a  statute  of  April 
5,  1872,  it  was  made  the  duty  of  the  Secretary  of  State  of  Wisconsin  to  revoke 
the  license  to  do  business  in  the  State  of  any  company  that  violated  that  agree- 
ment. Held,  on  a  bill  for  an  injunction  against  the  Secretary  of  State  to  pre- 
vent the  canceUation  of  plaintiff's  license,  that  it  could  not  be  supposed  that 
the  State  intended  to  annul  a  license,  or  prevent  a  company  from  doing  business 
within  its  borders,  except  for  the  violation  of  some  legal  duty;  and  that,  as  the 
original  statute  had  fallen,  all  the  added  penalties  must  fall  with  it.  So  an 
injunction  against  the  Secretary  of  State  was  ordered. 

In  re  Sutherland,  p.  526,  decides  that  a  certificate  of  membership  in  the 
Chicago  Board  of  Trade,  which  had  a  market  value  of  some  $500,  but  which 
only  entitled  its  purchaser  to  membership  on  the  approval  of  two-thirds  of  the 
directors  after  ten  days'  notice,  was  not  assets  of  the  proprietor  that  would 
pass  to  his  assignee  in  bankruptcy. 

A  Treatise  on  the  Law  of  Damages.    By  George  W.  Field,  Author  of  **  A 
Treatise  on  the  Powers,  Duties,  and  Liabilities  of  County  and  Township 
Oflficers."    Des  Moines,  Iowa:  Mills  &  Co.     1876. 
We  have  been  pleasurably  disappointed  in  our  perusal  of  this  volume;  for 

we  had  expected  to  find  in  it  either  a  jejune  digest  of  cases,  or  a  discussion,  in 
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the  fashion  of  many  modem  law-books,  of  the  elementary  principles  of  the 
subject,  suited  rather  for  the  use  of  students  than  for  the  profession.  And 
we  felt  that  our  anticipations  of  the  work  could  hardly  be  unjust  to  the 
author,  from  our  belief  that  he  could  not  have  expected  to  supersede  Mr. 
Sedgwick's  work,  and  that,  therefore,  his  treatise  must  have  had  a  very  different 
scope  from  that. 

We  believe,  however,  that,  while  the  work  will  be  found  useful  to  the  prac- 
tising lawyer,  from  its  logical  arrangement  and  accurate  citation  of  cases,  it 
may  serve  in  some  degree  a  purpose  even  higher.  It  is  essentially  a  book  of 
American  law,  for,  though  the  English  cases  are  often  cited  and  discussed,  it 
is  almost  invariably  upon  subjects  where  the  courts  of  different  States  are  in 
conflict;  and,  as  a  book  of  American  law,  pointing  out  the  differences  in  the 
reasonings  of  our  various  courts,  and  tracing  as  fully  as  possible  the  steps 
leading  to  these  results,  we  think  it  will  be  valuable  in  its  influence  toward 
unanimity  in  judicial  opinion  among  the  courts  of  different  States. 

With  courts  of  last  resort  in  forty  States,  —  all  of  which  are  daily  adding  to 
the  conmion  law  of  our  country,  and  all  of  which  are,  ostensibly  at  least, 
engaged  in  the  furtherance  of  justice,  —  it  is  eminently  desirable  that  ail  should 
agree,  as  nearly  as  possible,  in  the  principles  by  which  the  problems  presented 
to  them  are  to  be  solved,  in  order  that  they  may  co-operate  as  much  as  possi- 
ble, and  aid  each  other  in  reaching  their  results. 

In  the  investigation  of  a  point  of  law,  novel  in  one's  own  State,  it  is  dis- 
tressing to  find  in  all  the  other  States  only  two  decisions  upon  it,  and  these 
diametrically  opposite  to  each  other;  and  yet  we  believe  that  similar  experi- 
ences are  familiar  to  every  practising  lawyer.  There  are,  of  course,  many 
questions  decided  in  every  court  of  appeal,  which  are  so  close,  that  the  judg- 
ment may  be  as  well  one  way  as  the  other ;  but  these  are  usually  only  questions 
of  practice,  of  but  little  importance  beyond  the  State  in  which  they  are 
decided,  and  beyond  these  there  seems  no  good  re^on  why,  upon  broad  ques- 
tions, there  should  be  so  much  diversity  of  judicial  opinion. 

Laymen  are  fond  of  ridiculing  the  assumption  of  the  law,  that  it  is  founded 
in  reason,  and  can  find  support  for  their  derision  in  the  contradictory  decisions 
of  courts  esteemed  equally  eminent,  and  all  alike  professing  to  rest  upon 
purely  logical  principles. 

Moreover,  a  suitor  in  the  Kentucky  court  of  appeals,  who  relies  for  his 
construction  of  a  Kentucky  statute  upon  a  decision  of  the  highest  court  of 
Iowa,  in  construing  an  Iowa  statute  identical  in  its  language,  is  apt,  upon  hia 
defeat  in  the  former  court,  to  arraign  not  only  the  intellect  but  the  conscience 
of  his  tribunal,  not  without  some  show  of  reason;  and  the  inevitable  result  is 
contempt,  if  not  disregard,  of  courts,  and  law  in  general. 

Beyond  this,  there  are  many  branches  of  jurisprudence  where  the  conflict 
of  intestate  decisions,  if  they  may  be  so  called,  places  suitors,  counsel,  and* 
judges  alike  at  disadvantage;  these  are,  for  example,  the  questions  of  the  lex 
fori  and  the  lex  loci,  and  those  of  jurisdiction,  upon  which  men  are  obliged 
almost  daily  to  act  in  important  matters,  knowing  but  little  of  what  their 
rights  may  be  found  to  be,  in  the  event  of  suits,  except  that  the  precedents 
are  almost  hopelessly  at  variance  upon  the  points  in  issue  in  the  courts  of  the 
different  States  to  which  they  may  have  to  appeal. 
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It  is,  of  coarse,  too  much  to  hope  that  the  decisions  already  reached  in 
different  courts  upon  the  same  point  can  now  be  changed,  but  we  may  reasona- 
bly expect,  that,  upon  new  questions,  there  may  be  some  effort  toward  una- 
nimity; and,  in  promoting  this  result,  there  is  no  agency  more  effectual 
than  a  good  text-book,  giving  the  latest  cases  of  the  different  courts.  Such 
a  book  affords  the  judges  an  opportunity  to  profit  constantly  by  the  labors 
of  all  their  fellow-workers,  and  thus  to  avoid,  in  some  measure,  conflict  of 
opinion. 

Of  course,  every  text-book  necessarily  serves  this  purpose  to  a  greater  or 
less  extent;  but  many  of  those  lately  published  in  the  Western  States  have 
been  so  exclusively  adapted  to  their  own  codes  and  systems  of  practice,  that 
they  have  been  nearly  valueless  elsewhere. 

Field  on  Damages,  however,  will  be  found  more  than  ordinarily  useful:  it 
is  a  systematic  statement  of  the  work  of  all  the  Amencan  courts  upon  the 
comprehensive  subject  of  which  it  treats;  the  style  is  easy  and  perspicuous, 
and  the  whole  method  and  plan  of  the  treatise  is  symmetrical  and  satisfactory. 

The  proof-reading  has  not  been  careful  in  some  instances,  and  the  printing 
and  binding  of  the  volume  are  hardly  worthy  of  it. 

Outlines  of  an  International  Code,  By  David  Dudley  Field.  Second  Edi- 
tion. New  York:  Baker,  Voorhis,  &  Co. ;  London:  Triibner  &  Co.  1876. 
Mr.  Field  belongs  to  what,  we  believe,  is  called  the  **  advanced  school " 
of  international  jurists,  to  which  we  have  more  than  once  said  we  were  un- 
able to  give  our  imqualified  adhesion.^  But,  however  much  we  may  differ 
from  him  in  many  respects,  we  cannot  withhold  our  admiration  of  the  contri- 
bution he  has  here  made  to  the  literature  of  his  subject  In  the  preface  to  the 
first  edition,  he  explains  that,  at  the  meeting  of  the  British  Association  for 
the  Promotion  of  Social  Science,  in  1866,  a  committee  of  scholars  of  different 
nations  was  appointed  to  prepare  the  outlines  of  a  code,  with  a  view  of  ulti- 
mately forming  a  complete  code  to  be  presented  to  the  attention  of  govern- 
ments, in  the  hope  of  its  receiving,  at  some  time,  their  sanction.  And,  in 
performing  his  duty  as  one  of  this  committee,  he  has  thought  it  best  to  draw 
up  these  **  outlines  **  of  what  has  seemed  to  him  the  proper  code  to  be  re- 
ported to  the  committee  for  revision  and  correction.  In  doing  this,  he  has,  in 
fact,  made  a  hand-book  for  ambassadors  as  well  as  for  students ;  but  he  has, 
none  the  less,  done  his  work  in  the  manner  best  calculated  to  aid  his  committee 
in  theirs. 

The  plan  of  the  work  is  to  state  accurately  each  proposed  ordinance  in 
short  sections,  and  then  to  give  notes,  —  brief  or  copious,  as  the  case  requires, 
—  indicating  that  the  law  is  settled,  where  the  section  in  question  sets  forth 
what  has  long  been  considered  as  belonging  to  the  class  of  universal  usages, 
such  as 'public  agents  may  feel  safe  in  acting  upon;  or,  where  there  is  more  or 
less  doubt  and  dispute  (as  in  the  far  greater  number  of  instances),  the  opin- 
ions of  jurists,  the  treaties  of  nations,  and  the  writings  of  statesmen  throw- 
ing light  upon  the  question  at  issue. 

We  cannot  conceive  of  a  better  plan,  nor  of  any  plan  of  the  kind  better 

J  Am.  Law  Rev.  vol.  ix.  pp.  181-606;  vol.  x.  pp.  189-219. 
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executed.  And  nothing  ooold  more  clearly  point  out  the  different  degrees  of 
authority  of  the  various  dogmas  and  doctrines  which  are  called  international 
law,  or  the  changes  proposed  and  advocated  by  the  author.  We  cannot  en- 
tertain a  very  sanguine  hope  of  tiie  practical  results  of  these  studies  in  any 
near  future,  however  valuable  they  may  be,  when  we  remember  the  recent 
absorption  ol  Hamburg  and  Hanover  by  Prussia,  and  consider  how  small  an 
improvement  it  indicates  upon  the  conduct  of  the  tribe  of  Dan,  who,  some 
three  thousand  years  ago,  massacred  the  people  of  Laish,  for  two  simple 
reasons:  (1)  that  they  were  "dwelling  carelessly,  after  the  manner  of  the 
Sidonians,  quiet  and  secure;''  and  (2)  that  the  tribe  of  Dan  had  need  of 
their  lands.  And,  in  considering  what  are  the  sanctions  of  the  international 
law  now  existing,  we  cannot  forget  the  coolness  with  which  Austria  and 
Prussia,  in  the  face  of  treaties  to  which  England  and  France  were  parties, 
robbed  Denmark  of  Schleswig  and  Holstein,  nor  the  sang-froid  which 
distinguished  the  action  of  Prussia  in  appropriating  to  her  own  use  the  whole 
of  the  **  swag  "  — if  we  may  use  what,  we  are  told,  is  the  phrase  of  private 
persons  who  are  accustomed  to  actions  resembling  these  of  the  princes  of 
Germany. 

The  note  by  the  author  (in  the  appendix)  on  the  subject  of  "  The  Applica- 
bility of  International  Law  to  Oriental  Nations,"  is  very  valuable  and  inter- 
esting. 

In  speaking  of  the  necessity  of  mixed  courts  (including,  for  instance,  a 
European  consul),  he  tells  us  of  the  proceedings  of  an  unmixed  court,  as 
follows:  **  I  have  myself  seen  accused  persons  brought  up  for  trial  before  a 
Chinese  judge.  Each  one  was  brought  in  with  a  chain  around  his  neck,  the 
end  of  which  was  fastened  to  a  heavy  stone  that  he  was  obliged  to  lift  when 
he  moved.  On  entering  the  judge's  presence,  he  sank  upon  his  hands  and 
feet,  and  remained  so  during  the  trial,  scarcely  daring  to  look  up;  a  crowd  of 
retainers  surrounded  the  judge,  and  took  part  in  the  trial,  interrupting  him, 
suggesting  questions  and  making  statements;  and  when  the  poor  creature 
dared  deny  the  charge,  he  was  instantly  put  to  the  torture  by  men  in  waiting, 
who  seemed  as  much  part  of  the  court  as  the  judge  himself; "  and  he  adds: 
"  The  punishments  inflicted  in  all  Oriental  nations  are  strange  and  cruel, — 
crucifixion  being  often  among  them.  It  would  be  revolting  to  subject  our 
coimtrymen  to  such  an  ordeal,  and  the  chance  of  such  a  punishment."  We 
would  gladly  make  further  extracts,  did  our  limits  permit. 

But,  while  we  have  only  praise  for  the  work  of  the  author,  we  cannot  so 
much  admire  that  of  the  publishers.  The  indexical  headings  of  every  title 
are  sufficiently  copious,  and  are  all  given,  not  only  in  their  proper  places,  but 
again  in  the  form  of  **  An  Analysis  of  the  Contents,"  occupying  forty-five  pages 
out  of  the  seven  hundred  and  twelve  in  the  whole  book.  There  are  also  thirty- 
nine  pages  of  index,  of  which  we  by  no  means  complain ;  but  the  two  comple- 
ments of  an  analytical  index  ought  to  have  been  combined.  In  fact,  the 
wing^  words  are  heavily  weighted  with  unnecessary  emblazonment.  The 
several  introductions  which  some  brief  sections  obtain  occupy  probably  much 
more  space  than  the  sections  themselves.  But  we  will  not  trouble  ourselves 
further  about  **  padding." 
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A  Treatise  on  the  Law  of  Executions  in  Civil  Cases.    By  Abraham  Clark 

Freeman.     San  Francisco:  Sumner  Whitney  &  Co.     1876. 

The  question,  whether  a  new  law-book  is  necessary  on  the  topic  treated  of 
by  Mr.  Freeman,  is  met  by  him  in  a  very  modest  and  candid  manner  in  his 
preface.  We  are  quite  sure,  from  our  examination  of  his  work,  that  the 
profession  will  give  its  commendation  to  his  effort,  and  an  unquestionable 
preference  over  any  competitor. 

A  treatise  on  a  topic  based  so  largely  on  statutory  law  is  certainly  open,  in 
theory,  to  serious  objections.  It  does  not  rest  on  principles,  but  on  arbitrary 
legislation;  which  is,  moreover,  changing  year  by  year.  The  subject  would 
seem,  therefore,  insusceptible  of  treatment  by  development  of  principles,  and 
a  literal  and  exact  detail  of  the  interpretation  of  the  statutes  the  only  method 
possible.  Much,  also,  of  what  is  essential  or  useful  in  any  one  of  the  forty 
jurisdictions  which  an  American  text-book  must  include,  would  be  of  little  or 
no  application  in  the  others. 

But  these  difficulties  are  more  apparent  than  real,  and  by  no  means  cover 
the  whole  question.  In  the  first  place,  there  is  much  greater  imiformity  in 
legislation  than  would  be  imagined  by  one  who  had  not  examined  the  State 
statutes  minutely.  Executions,  moreover,  had  their  substantial  features  well 
settled  at  common  law,  and  legislation  has  only  qualified  or  enlarged  their 
application  or  procedure;  while  the  decisions  of  the  courts  have,  in  defining, 
largely  harmonized  the  rules  relative  to  them. 

It  is,  moreover,  of  great  utility  to  a  practitioner  to  find  the  law  of  a  remote 
jurisdiction  weU  and  fully  stated  not  only  as  to  statutes,  but  as  to  their  inter- 
pretation and  extent.  The  value  of  a  claim,  when  pursued  beyond  the  limits 
of  his  own  State,  is  a  practical  question,  which  he  cannot  well  wait  to  learn 
slowly  and  doubtfully  from  foreign  digests,  — even  if  accessible,  —  or  from  a 
business  correspondent  at  the  risk  of  a  week's  delay. 

But  more  than  all,  the  coherent  and  intelligent  r^mb  of  the  statutory  law 
of  foreign  jurisdictions  and  its  interpretation  is  of  great  value  to  the  legisla- 
ture and  to  the  bar,  from  whom  the  legislature  receives  the  law  on  questions 
of  this  character.  A  well-digested  treatise  on  a  subject  like  remedies  or 
process,  mesne  or  final,  may  and  must  have  a  powerful  influence  in  the  direction 
of  uniformity  of  legislation. 

All  this  depends,  however,  on  the  faithfulness  and  ability  with  which  the 
text-writer  does  his  work.  To  produce  these  results,  he  must  do  real,  original 
work.  He  must  observe  at  the  same  moment  the  opposite  requirements  of 
literal  fidelity  to  statute  law,  and  a  broad  comprehension  of  the  development 
of  general  principles. 

This  success,  we  think,  Mr.  Freeman  has  achieved.  His  statements  are 
perspicuous  and  forcible,  and  show  that  his  propositions  were  carefully  matured 
before  statement.     The  whole  work  is  one  of  marked  ability. 

The  details  of  the  book  give  evidence,  also,  of  conscientious  labor.  The 
citation  of  cases  is  full,  neat,  and  methodical,  and  the  index  compact,  but  com- 
plete. In  the  use  of  head-lines,  both  in  the  text  and  index,  of  larger  type,  a 
great  assistance  is  given  for  rapid  consultation  of  the  book. 

We  presume  the  plan  of  the  treatise  did  not  permit  it,  in  the  author's 
view,  but  we  should  have  been  glad  had  Chap.  XXXI.  contained  an  examina- 
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tion  of  the  Massachusetts  Poor-Debtor  Law.  We  may  also  advert  to  a  typo- 
graphical blemish  which  mars  the  page  at  the  conclusion  of  Chap.  XXX.,  for 
which,  however,  the  printer  is  doubtless  responsible. 

Reports  of  Cctses  argued  and  determined  in  the  Supreme  Court  of  Alabama^  during 
January  Term,  1875,  and  a  part  of  June  Term,  1875.  By  Thomas  G. 
Jones,  State  Reporter.  Vol.  LIE.  Montgomery,  Ala.:  published  by 
Joel  White.  New  York  :  Hurd  &  Houghton.  Cambridge  :  The  River- 
side Press.     1876. 

The  official  life  of  the  Alabama  reporter  seems  to  be  short.  Less  than  a 
year  ago  we  were  called  upon  to  chroniclB  the  advent  of  Mr.  Shepherd,  who 
began  his  official  labors  with  the  49th  Alabama,  and  now  we  find  that  his 
mantle  has  already  fallen  upon  Mr.  Jones.  Our  brethren  in  the  South  are 
gradually  becoming  accustomed  to  sudden  changes  of  rulers  and  laws,  and  we 
suppose  neither  courts  nor  reporters  are  wholly  exempt  from  the  revolutionary 
influence.  We  are  glad  to  believe  that  Mr.  Jones  is  no  unworthy  successor  of 
Mr.  Shepherd.  The  latter  seemed  to  us  a  good  reporter;  and  we  observe  that 
his  methods  are  preserved  in  the  volume  before  us,  in  which  we  see  little  to 
criticise,  except  the  head-notes.  These,  we  are  satisfied,  might  be  condensed; 
and  we  should  like  them  better  if  they  dealt  more  with  the  case,  and  less  with 
abstract  principles  deduced  from  the  decision  by  the  Reporter.  On  this  sub- 
ject, however,  we  preach  so  often,  that  we  forbear,  lest  from  too  constant 
repetitiop  our  sermon  may  grow  tedious. 

The  volume  contains  few  cases  of  interest.  A  large  number  are  criminal 
cases,  and.  the  frequency  with  which  verdicts  of  guilty  in  cases  of  homicide 
are  set  aside  shows  that  in  Alabama,  as  elsewhere,  *'  it  is  almost  impossible 
to  commit  murder  according  to  law."  It  is,  perhaps,  encouraging  to  discover 
that  two  persons  were  convicted  of  illegal  voting,  —  one  minor  and  one  **  re- 
peater," —  as  it  indicates  a  desire  in  the  community  at  large  for  a  fair  count; 
but  it  is  disappointing  to  find  that  neither  conviction  could  be  sustained,  for 
the  setting  aside  of  such  verdicts  tends  to  weaken  that  respect  for  the  law 
against  such  practices,  which  does  not  seem  at  present  exceptionally  strong, 
and  which  needs  to  be  fostered  by  the  court. 

A  large  number  of  the  civil  cases  turn  on  questions  of  practice  and  local 
law,  and  few  are  of  any  interest  to  the  profession  at  large. 

Parks  V.  Coffey^  p.  82,  decides  that  the  State  government  of  Alabama, 
during  the  rebellion,  was  **  a  rightfulJe/urc  government,"  and  that  judgments 
of  the  courts  in  ordinary  civil  cases  were  valid  and  binding;  and  in  Whitjield  v.  • 
Riddle^  p.  467,  it  is  held  that  a  loan  of  Confederate  money,  during  the  same 
period,  was  a  good  consideration  for  a  promissory  note.  Both  these  decisions 
are  in  conflict  with  previous  decisions  of  the  same  court,  rendered  by  the  pre- 
decessors of  the  present  judges,  and  are  to  be  taken  as  overruling  them. 

Luke  V.  Calhoun  County,  p.  115,  was  an  action  against  a  coimty  by  a 
widow  whose  husband  had  been  murdered  by  disguised  persons,  to  recover 
15,000,  under  the  provisions  of  an  '^  Act  to  suppress  murder,  lynching,  and 
assaults  and  batteries."  The  existence  of  such  a  statute  is  a  curious  example 
of  the  way  in  which  history  repeats  itself ;  and  the  verdict  for  the  defendant, 
rendered  by  a  jury  of  the  vicinage,  suggests  a  doubt  whether  the  legislators 
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were  wise  in  departing  from  the  Norman  precedent,  by  leaving  the  inhabitants 
of  the  county  a  voice  as  to  the  collection  of  the  penalty.  In  this  case,  the 
court  followed  the  rule  laid  down  in  Udderzook^s  Case^  and  held  that  a  photo- 
graph was  competent  evidence  to  prove  the  identity  of  the  husband  and  the 
murdered  man,  if  supported  by  the  evidence  that  it  was  a  good  likeness  of  the 
husband.  It  is  curious  to  compare  the  title  of  the  act  considered  by  the  court 
in  Moses  v.  The  Mayor  of  Mobile,  p.  198,  with  its  provisions.  It  was  entitled 
*'  An  Act  to  establish  the  Mobile  Charitable  Association  for  the  benefit  of  the 
conmion-school  fund,  without  distinction  of  color. ' '  It,  in  fact,  authorized  one 
Moses  and  others  to  form  a  partnership  for  the  purpose  of  establishing  a  lottery, 
and  gave  them  the  privilege  for  ten  years,  upon  condition  that  they  paid  one 
thousand  dollars  annually  to  the  Board  of  School  Gonmiissioners  of  Mobile 
County.  We  are  not  surprised  that  the  court  held  the  law  unconstitutional,  on 
the  ground  that  its  subject  was  not  clearly  expressed  in  the  title. 

There  are  several  other  cases  which  we  are  tempted  to  mention,  but  they 
suggest  reflections  more  pertinent  to  questions  of  social  science  than  of  law, 
and  their  value  as  precedents  wiU  not  outlast  the  disturbed  condition  of  society 
which  gave  them  birth. 

A  Digest  of  the  Law  of  Insurance;  being  an  Analysis  of  Fire,  Marine,  Life, 
and  Accident  Insurance  Cases,  adjudicated  in  the  Courts  of  England, 
Ireland,  Scotland,  the  United  States  of  America,  and  Canada,  com- 
mencing with  the  earliest  reported  adjudications,  and  continued  to  the 
present  time.  By  Oliver  B.  Sansum,  Counsellor-at-Law,  Chic&go,  111. 
(late  of  the  Island  of  Barbadoes,  British  West  Indies).  Chicago:  Cal- 
laghan  &  Co.,  Law  Publishers.     1876. 

This  is  a  good  book,  well  planned  and  well  executed,  and  it  will,  we  are 
sure,  be  welcomed  cordially.  In  these  days,  when  the  digests  belonging  to  the 
different  series  of  reports  are  almost  as  numerous  as  the  volumes  of  reports 
themselves  were  a  century  ago,  the  literature  of  the  law  is  fast  becoming  a 
pathless  wilderness,  and  even  a  tolerably  complete  Ubrary  is  a  luxury  which 
few  can  afford.  New  methods  of  compression  are  indispensable,  unless  the 
exhaustive  examination  of  a  question  is  to  cost  either  client  or  counsel  more 
than  depends  on  the  answer,  and  none  has  been  devised  which  meets  the 
practical  requirements  of  the  profession  so  well  as  a  digest  like  the  one  before 
us.  A  single  volume  containing  all  the  decisions  upon  any  branch  of  the  law, 
well  analyzed  and  arranged,  with  proper  cross-references  and  a  full  index,  is 
the  most  effective  tool  which  a  practising  lawyer  can  have.  In  a  text-book 
we  find  the  conclusion  which  the  author  has  reached  after  examining  the 
cases;  in  the  digest  we  find  the  cases  themselves,  and  can  form  our  own  con- 
clusions. Which  is  the  safer  and  more  satisfactory,  no  lawyer  can  doubt;  for 
there  are  few  who  cannot  recall  some  broad  generalization  of  a  text- writer, 
which  proved,  on  examination,  to  rest  on  a  very  slender  foundation  of  authority. 
In  the  digest,  moreover,  all  the  cases  are  gathered;  while,  in  the  text-book,  the 
author  cites  decisions  enough  to  sustain  his  proposition,  without  aiming  to 
dte  all.  Whether,  therefore,  to  find  a  place  on  the  shelves  of  the  lawyer's 
office  as  a  book  of  reference,  or  to  serve  as  an  index  to  the  contents  of  a  library, 
the  topical  digest  is  becoming  daily  more  and  more  essential  to  the  profession. 
We  are  glad  that  the  task  of  digesting  the  cases  on  so  important  a  branch 
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as  the  law  of  insurance  has  fallen  into  such  competent  hands  as  Mr.  Sansum's. 
We  have  examined  his  work  with  some  care,  and  have  tested  it  in  the  investi- 
gation of  questions  arising  in  our  own  practice,  and  are  satisfied  that  it  is  done 
with  accuracy  and  fidelity.  The  arrangement  of  the  work  and  the  classifi- 
cation of  the  cases  are  good.  The  decisions  themselves  are  stated  tersely  and 
with  clearness,  and  the  method  of  statement  adopted  is  to  give  the  facts  in 
each  case  first,  and  then  the  comet's  ruling.  We  have  always  advocated  this 
method,  and  we  are  satisfied  that  no  one  can  examine  this  digest  without 
recognizing  its  advantages.  If  Mr.  Sansum,  after  the  manner  of  many  re- 
porters, had  given  us  merely  a  series  of  abstract  propositions  deduced  by  him 
from  the  cases  cited,  we  should  have  had  a  digest  of  his  conclusions,  and  not  a 
digest  of  decisions.  We  have  not  found  a  single  instance  where  the  author's 
statement  is  difhise  or  obscure,  and  but  a  single  case  where  compression  has 
been  carried  too  far.  No  one  can  mistake  the^meaning  of  the  foUowing  note, 
but  it  reads  peculiarly;  **  Stipulated  *  to  be  void,  if  the  person  whose  life  is 
insured  shaU  die  by  suicide.'  Heldj  plaintift  could  not  be  permitted  to  show 
that  at  the  time  he  killed  himself  he  was  insane,  and  was  impelled  to  the  act 
by  insanity.  Cooper  v.  Massachusetts  Life  Ins.  Co.y  102  Mass.  227."  Several 
well-known  principles  might  be  quoted  in  support  of  this  decision. 

We  gladly  recommend  the  book,  and  trust  that  Mr.  Sansum  will,  at 
some  future  day,  lay  the  profession  under  further  .obligations,  by  publishing  a 
digest  of  some  other  branch  of  the  law. 

The  Law  of  Private  Corporations ;  being  the  Law  of  Private  Corporations  under 
the  Civil  Code  of  California,  with  the  recent  Amendments  and  Statutes ; 
and  Annotations  in  reference  to  the  Decisions  of  the  Supreme  Court  of  Cali- 
fornia and  of  other  States  on  analogous  provisions;  also  an  introductory 
chapter  on  the  History  of  Private  Corporations,  and  an  Appendix,  with 
Forms.     By  John  Proffatt,  LL.B.,  Author  of  **  Curiosities  and  Law  of 
Wills,"  "Jury  Trial,"  &c.     San  Francisco:  A.  L.  Bancroft  &  Co.     1876. 
But  little  can  be  added,  by  even  the  most  accurate  reviewer,  to  the  com- 
pendious statement  of  this  title-page.     It  certainly  furnishes  to  our  readers 
more  than  an  inkling  of  the  contents  of  the  book;  and,  to  that  extent,  has 
made  our  labor  easy.     The  Code  of  California  treats  all  corporations  alike; 
its  provisions  are  general,  uniform,  and  all-embracing;  even  those  bodies 
called  quasi  corporations  elsewhere  find  themselves  welcomed  to  full  com- 
munion in  the  corporate  brotherhood  in  this  State;   **  and  here,"  says  our 
author  proudly,  **  as  in  other  instances,  California  will  be  in  the  vanguard  of 
jurisprudence."    The  book  before  us  is,  in  short,  the  statute  of  California, 
with  annotations  which  are  full  a'hd  rich  in  authorities.    The  author  prefaces 
the  work  with  an  interesting  chapter  Oh  the  history  of  corporations,   in 
which  he  treats  of  the  Dartmouth  College  Case,  and  predicts,  as  to  the  so- 
called  **  Granger  cases,"  that  the  Supreme  Court  will  decide  the  Potter  Act  of 
Wisconsin  unconstitutional. 

We  should  think  this  little  book  would  be  well  worth  having,  —  even  to  use 
as  a  digest;  for,  although  not  pretending  to  give  all  the  decisions,  yet,  as  the 
cases  given  are  appended  to  the  sections  of  the  law  to  which  they  relate,  and 
as  the  index  is  a  full  one,  it  does  offer  in  convenient  form  material  not  easily 
obtainable  elsewhere. 
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Reports  of  Cases  decided  in  the  Supreme  Court  of  the  State  of  Oregon,  from 

December  Term,  1873,  to  December  Term,  1875.     C.  B.  Bellinoeb, 

Reporter.    Vol.  V.     San  Francisco:  A.  L.  Bancroft  &  Co.     1876. 

This  volume  of  reports  is  well  printed,  as  reports  go,  but  not  so  hand- 
somely as  we  could  wish.  The  reporter's  work  is,  to  our  mind,  done  better 
than  that  of  the  court;  for,  although  we  find  some  cases  where  the  conclusions 
of  the  court  are  tersely  stated,  the  tendency  is  to  diffuseness  and  to  a  reci- 
tation of  unnecessary  facts.  We  sympathize  with  the  reporter  in  his  en- 
deavor to  make  satisfactory  head-notes  to  some  of  the  opinions  contained  in 
this  volume. 

Pitman  v.  Bump,  p.  17,  decides  that  a  statute  limiting  the  time  for  bring- 
ing an  action  of  aim.  con.  to  two  years  after  the  cause  of  action  accrued, 
does  not  apply  to  those  causes  of  action  that  accrued  before  its  passage. 

In  State  v.  Bruce,  p.  68,  the  court  refuse  to  entertain  a  motion  in  arrest  of 
judgment  based  on  the  insufficiency  of  the  indictment,  after  verdict,  on  an 
indictment  charging  illegal  voting,  although  the  defendant  was  not  apprised 
of  the  nature  of  the  offence  charged,  and  the  indictment  would  have  been 
quashed  on  motion. 

Holladay  v.  Patterson,  p.  177,  decides  that  an  action  cannot  be  maintained 
to  recover  the  amount  of  a  subscription  which  the  defendant  in  writing  agreed 
to  pay  the  plaintiff,  if  the  depot  of  a  railroad  company  of  which  the  plaintiff 
was  president  was  located  in  a  certain  place.  The  decision  is  based  on,  and 
is  similar  to  that  in.  Fuller  v.  Dame,  18  Pick.  472,  holding  such  contracts  to 
be  against  public  policy. 

State  V.  Dustin,  p.  375,  was  a  complaint  to  have  the  respondent  judged 
ineligible  to  the  office  of  county  judge,  and  to  have  him  ousted  therefrom. 
It  was  averred  that  the  respondent  induced  seventy  voters  to  vote  for  him  at 
the  June  election,  1874,  upon  the  promise  that,  if  elected,  he  would  pay  two 
hundred  dollars  per  annum  from  his  salary  into  the  county  treasury  of  Grant 
County.  But  the  court  held  the  complaint  bad,  because  there  was  no  aver- 
ment that  any  of  the  seventy  voters  were  tax-payers,  or  would  be  beneficially 
interested  by  the  promised  payment  into  the  county  treasury.  The  court, 
however,  take  occasion  to  pay  their  respects  in  no  mild  terms  to  the  judge  who 
thus  undertook  to  purchase  his  office. 

We  had  marked  other  cases  for  notice,  but  our  space  restricts  us. 

Notes,   Historical  and  Bibliographical,  on  the  Laws  of  New  Hampshire.    By 

Albert  H.  Hoyt. 

This  is  a  neat  pamphlet  of  nineteen  pages,  reprinted,  with  additions,  from 
the  ** Proceedings  of  the  American  Antiquarian  Society"  for  April,  1876, 
and  gives  a  concise  account  oi  the  various  codes  adopted  in  New  Hampshire, 
from  the  one  framed  by  the  first  General  Assembly  of  the  royal  province  in 
1680,  to  the  present  General  Statutes  of  1867.  The  author  seems  to  have 
been  painstaking  and  substantially  accurate  in  his  research.  But  the  follow- 
ing statement  would  doubtless  be  corrected  by  him,  upon  examination:  — 

**  Among  the  laws  enacted  in  1718  was  one  that  authorized  the  judge  of 
probate  for  the  province  to  license  executors  and  administrators  to  sell  so 
much  of  the  realty  as  was  necessary  to  pay  the  debts  and  legacies.    By  this 
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great  step  forward  New  Hampshire  anticipated  the  action  of  Massachusetts 
in  this  matter  nearly  one  hundred  years."    p.  19. 

This  is  calculated  to  give  the  impression  that  the  real  estate  of  deceased 
persons  was  not  made  liable  for  their  debts  and  legacies,  in  Massachusetts, 
till  nearly  a  century  later  than  in  New  Hampshire,  while,  in  fact,  the  legis- 
lation of  Massachusetts  on  this  subject  was  twenty-six  years  before  that  of 
New  Hampshire. 

The  history  of  the  first  Massachusetts  legislation  on  this  point  is  a  curious 
illustration  of  how  jealously  the  English  crowh  guarded  its  rights  in  the 
colonies.  In  1692  the  colonial  legislature  passed  an  act  making  real  estate 
liable  for  the  owner's  debts,  and  providing  for  its  sale,  upon  order  of  court, 
after  his  death,  to  pay  his  debts  and  legacies.  Proyince  Laws,  1692-93, 
c.  29.  This  act  was  wholly  repealed  by  the  Privy  Council  in  England, 
Aug.  22,  1695,  because  it  made  no  provision  for  first  securing  the  debts  due 
to  the  crown;  and,  in  1696,  the  legislature  re-enacted  the  law,  with  the  follow- 
ing proviso:  **  Provided,  nevertheless,  that  any  debt  or  debts  due  to  the  crown 
from  any  such  estate  shall  be  first  secured,  and  paid  out  of  the  same.*'  Prov- 
ince Laws,  1696,  c.  10. 

These  acts  gave  the  power  to  order  sale  to  the  Superior  Court.  In  1783 
the  power  was  also  given  to  the  Court  of  Conmion  Pleas  for  the  county  where 
the  deceased  last  lived;  and,  in  1817,  the  same  power  was  given  to  the  probate 
courts  of  the  various  counties,  subject  to  appeal  to  the  Superior  Court. 

Mr.  Hoyt's  work  will  be  of  value  to  all  students  of  the  written  law  of  New 
Hampshire,  and  we  hope  it  will  suggest  to  some  competent  person  the  prepara- 
tion of  a  similar  sketch  of  the  laws  of  Massachusetts. 

Supplement  to  Riddle^ s  Treatise  on  the  Law  and  Practice  of  Supplementary  Pro- 

ceedingSf  adpated  for  use  in  all  the  States  and  Territories.     By  John  F. 

Baker,  Author  of  a  **  Treatise  on  the  Law  of  Corporations,"  &c.    New 

York:  Diossy  &  Co.     1877. 

This  book  is  intended,  as  we  are  informed  by  the  preface,  to  present  the 
changes  in  the  law  regulating  proceedings  supplementary  to  execution  since 
1866,  when  Mr.  Riddle's  treatise  was  published,  together  with  "  a  rdsumd 
of  all  the  adjudications  upon  the  principal  and  collateral  subjects  deemed  of 
general  interest  to  the  profession;  "  and  it  is  said  to  contain,  also,  *^  a  care- 
ful review  of  the  decisions  of  the  several  States  which  have  the  same  or 
similar  laws  to  those  of  New  York."  We  cannot  say  that  it  will  not  possess 
a  certain  value  to  the  bar  of  the  latter  State.  To  the  changes  in  its  statute 
law  and  the  decisions  of  its  various  courts,  the  author  devotes  three-fourths 
of  his  space.  For  what  use  in  other  States  or  in  the  Territories  it  is  adapted, 
the  title-page  does  not  inform  us;  and  we  have  been  unable,  without  its  as- 
sistance, to  discover.  Certainly,  no  lawyer  in  either  of  them  could  consult 
it  on  any  question  arising  under  its  law  with  the  least  advantage.  In  his 
discussion  of  Ohio  law,  which  occupies  less  than  a  page,  Mr.  Baker  cites  no 
case  later  than  11  Ohio  St. ;  under  Maine,  nothing  later  than  51  Me. ;  under 
New  Jersey  and  Delaware  he  cites  no  cases:  and  these  States  fare  no  worse 
than  many  of  their  sisters.  After  an  examination  of  the  book,  we  are  forced 
to  the  conclusion,  either  that  there  are  no  States  '*  which  have  the  same  or 
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similar  laws  to  those  of  New  York,"  or  that  in  such  States  there  have 
been  few  **  decisions."  The  ambitious  title-page  and  preface  constitute  a 
brilliant  opening;  but  the  evidence  does  not  support  it. 

A  Treatise  upon  the  United  States  Courts  and  their  Practice;  explaining  the 
Enactments  by  which  they  are  controlled,  their  organization  and  powers, 
their  peculiar  jurisdiction,  and  the  modes  of  pleading  and  procedure  in 
them;  with  numerous  practical  forms.  By  Benjamin  Vauohan  Ab- 
bott. Third  Edition.  Rewritten  and  corrected  conformably  to  the 
Revised  Statutes  and  Recent  Decisions.  Vol.  I.  Enactments;  Organiza- 
tion; Jurisdiction.  New  York:  Ward  &  Peloubet,  successors  to  Diossy 
&  Co.     1877. 

With  the  general  character  of  *'  Abbott's  Practice  "  the  profession  is 
already  familiar,  and  its  value  is  shown  by  the  demand  for  the  book,  which 
this  new  edition  is  intended  to  supply.  The  changes  in  the  law  of  the  United 
States,  caused  by  the  revision  of  the  statutes,  have  rendered  necessary  consid- 
erable alterations ;  and  for  the  present  edition  the  work  has  to  a  great  extent 
been  re-written.  The  changes  in  the  rules  of  court  are  given ;  the  decisions, 
rendered  since  the  book  first  appeared,  have  been  examined,  and  are  cited; 
and,  as  now  presented,  the  book  is  intended  to  be  a  complete  and  reliable 
manual  of  practice  under  the  present  law.  Mr.  Abbott's  well-earned  reputa- 
tion for  honest  and  faithful  work  leaves  little  room  for  doubt  that  the  labor 
which  he  undertook  has  been  well  performed. 
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UNITED    STATES. 

Thb  Presidential  Election.  —  The  closeness  of  the  late  election  for 
President  bids  fair  to  subject  the  Constitution  to  the  severest  strain  it  has 
yet  felt.  The  main  question,  of  course,  is,  who,  if  anybody,  is  entitled  to 
pass  upon  the  qualification  and  election  of  the  electors.  A  number  of  collateral 
questions  have  arisen,  and  the  whole  matter  has  been  much  discussed.  With 
the  reassembling  of  Congress,  however,  a  genuine  effort  seems  to  be  making 
to  ascertain  the  facts  in  the  disputed  cases,  to  collect  the  precedents  and 
examine  the  law,  and  generally  to  get  together  the  material  for  a  proper 
discussion,  and,  it  is  to  be  hoped,  settlement  of  the  matter.  We  propose, 
therefore,  for  the  present,  to  do  no  more  than  indicate  our  opinion  on  the  main 
question. 

The  provision  of  the  Constitution  (art.  ii.  sect.  2),  regarding  the  appoint- 
ment of  electors,  is,  — 

"  Each  State  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  di- 
rect, a  number  of  electors,  equal  to  the  whole  number  of  senators  and  representa- 
tives \o  which  the  State  may  be  entitled  in  the  Congress ;  but  no  senator  or 
representative,  or  person  holding  an  office  of  trust  or  profit  under  the  United  States, 
shall  be  appointed  an  elector." 

The  method  of  ascertaining  the  choice  of  the  electors  themselves  is  pro- 
vided for  by  art.  xii.  of  the  amendments  to  the  Constitution;  — 

"  The  President  of  the  Senate  shall,  in  presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  certificates,  and  the  votes  shall  then  be  counted ;  the 
person  having  the  greatest  number  of  votes  for  President  shall  be  the  President,  if 
such  number  be  a  majority  of  the  whole  number  of  electors  appointed." 

It  seems  to  us  that  the  opinion  of  Chancellor  Kent,  as  to  how  the  vote 
should  be  counted,  is  the  true  one;  namely,  that  the  President  of  the  Senate 
**  counts  the  votes  and  determines  the  result,  and  that  the  two  houses  are  pres- 
ent only  as  spectators,  to  witness  the  fairness  and  accuracy  of  the  transaction, 
and  to  act  only  if  no  choice  be  made  by  the  electors." 

To  give  the  body  upon  which  devolves  the  duty  of  choosing  a  President,  in 
case  of  a  failure  to  elect  by  the  Electoral  College,  the  right  to  inquire  into  the 
qualifications  or  returns  of  the  electors,  will  end  in  surrendering  to  it  wholly 
the  right  of  choosing  the  President,  and  the  Electoral  College  will  become  a  more 
unsubstantial  thing,  if  possible,  than  it  is  now.  The  members  of  the  college 
have  already  abdicated  their  right  of  individual  opinion ;  they  may  cease  even 
to  be  the  mouth-pieces  of  the  popular  will. 

The  question  has  several  times  come  up,  but  never,  we  believe,  under  cir- 
cumstances where  the  answer  would  change  the  general  result,  until  the  eleo- 
voL.  XI.  24 
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tion  of  1864.     At  the  session  of  Congress  immediately  after  that  date  a  joint 
resolution  was  passed,  as  follows:  — 

"  Whereas,  the  inhabitants  and  local  authorities  of  the  States  of  Virginia,  North 
Carolina,  South  Carolina,  GJeorgia,  Florida,  Alabama,  Mississippi,  Louisiana,  Texas, 
Arkansas,  and  Tennessee,  rebelled  against  the  government  of  the  United  States,  and 
have  continued  in  a  state  of  armed  rebellion  against  the  goremment  of  the  United 
States  for  more  than  three  years ;  and  were  in  a  state  of  armed  rebellion  on  the  eighth 
day  of  November,  1864 ;  therefore,  the  States  mentioned  in  the  preamble  are  not 
entitled  to  vote  in  the  Electoral  College  for  the  choice  of  President  and  Vice-Presi- 
dent of  the  United  States  for  the  term  commencing  on  the  4th  of  March,  1866 ;  and 
that  no  electoral  votes  shall  be  received  or  counted  from  those  States  concerning 
the  choice  of  President  and  Vice-President  for  that  term." 

This  was  sent  to  the  President,  and  returned  by  him,  signed,  with  the 
following  letter :  — 

"  To  the  Honorable  Senate  and  House  of  Representatives :  The  joint  resolution, 
entitled '  Joint  Resolution,'  declaring  certain  States  not  entitled  to  representation 
in  the  Electoral  College,  has  been  signed  by  the  Executive,  in  deference  to  the  view 
of  Congress,  implied  in  its  passage  and  presentation  to  him.  In  his  own  view,  how- 
ever, the  two  houses  of  Congress,  convened  under  the  twelfth  article  of  the  amend- 
ments to  the  Constitution,  have  complete  power  to  exclude  from  counting  all  electoral 
votes  deemed  by  them  illegal,  and  it  is  not  competent  for  the  Executive  to  obstruct 
that  power  by  a  veto,  as  would  be  the  case  if  his  action  was  at  all  essential  in  the  mat- 
ter. He  disclaims  all  right  of  the  Executive  to  interfere  in  any  way  in  the  matter  of 
canvassing  or  counting  the  electoral  votes,  and  he  also  disclaims  that,  by  signing  said 
resolution,  he  has  expressed  any  opinion  on  the  recital  of  the  preamble,  or  any  judg- 
ment of  his  own  upon  the  subject  of  the  resolution.  Abraham  Lincoln. 
"Executive  Mansion,  Feb.  8,  1865." 

During  the  canvass  in  1868  (July  20),  another  joint  resolution  was  passed 
by  Congress:  — 

"  Resolved f  that  none  of  the  States  whose  inhabitants  were  lately  in  rebellion 
shall  be  entitled  to  representation  in  the  Electoral  College  for  choice  of  President 
and  Vice-President  of  the  United  States,  nor  shall  any  electoral  votes  be  received  or 
counted  from  any  such  States,  unless,  at  the  time  prescribed  by  law  for  the  choice  of 
electors,  the  people  of  such  States,  pursuant  to  the  act  of  Congress  in  that  behalf, 
shall  have,  since  the  4th  of  March,  1867,  adopted  a  constitution  of  State  government, 
under  which  a  State  government  shall  have  been  organized,  and  shall  be  in  opera- 
tion ;  Aor  unless  such  election  of  electors  shall  have  been  held  under  the  authority 
of  such  constitution  and  government,  and  such  State  shall  also  have  become  en- 
titled to  representation  in  Congress,  pursuant  to  the  act  of  Congress  in  that  behalf: 
Provided,  that  nothing  contained  herein  shall  be  construed  to  apply  to  any  State 
which  was  represented  in  Congress  on  the  4th  of  March,  1867." 

This  resolution  was  vetoed  by  President  Johnson,  who  said  that,  — 

"  The  mode  and  manner  of  counting  the  electoral  vote  was  prescribed  by  the 
Constitution.  That  the  instrument  imperatively  requires  that  the  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House,  open  all  the  certificates,  and 
the  votes  shall  then  be  counted.  Congress  has  therefore  no  power  to  receive  or 
reject  them.  The  whole  power  of  Congress  is  exhausted,  when,  in  the  presence  of  the 
two  houses,  the  votes  are  counted,  and  the  result  declared.  .  .  .  Being  fully  satisfied 
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that  the  States  were  never  out  of  the  Union,  and  that  their  relations  thereto  have 
been  legally  and  constitutionally  restored,  I  am  forced  to  the  conclusion,  that  the 
joint  resolution  which  deprives  them  of  the  right  to  have  their  vote  for  President  and 
Vice-President  received  and  counted  is  in  conflict  with  the  Constitution,  and  that 
Congress  has  no  more  right  to  reject  their  votes,  than  those  of  the  States  which 
have  been  uniformlj  loyal  to  the  Federal  Union." 

The  resolve,  however,  was  passed  over  the  veto.  Again :  in  the  count  in  1872 
three  votes  cast  for  Greeley  by  Georgia  were  thrown  out,  and  the  votes  of 
Louisiana  and  Arkansas  were  not  counted.  The  two  houses  agreeing  that 
there  had  been  no  fair  election  in  Arkansas,  and  disagreeing  as  to  whether 
there  had  been  such  an  election  in  Louisiana,  the  votes  of  both  States  were 
rejected. 

We  are  inclined  to  think  with  President  Johnson.  The  power  of  choosing  its 
own  electors,  and  of  prescribing  the  manner  in  which  they  shall  be  chosen,  is 
vested  by  the  Constitution  in  each  State;  and  the  State  which  fixes  the  method 
of  choice  must  have  the  power  of  determining  who  is  chosen.  It  is  an  essen- 
tial part  of  the  power  to  choose.  The  decision  of  the  tribunal,  —  be  it  court  or 
returning  board,  —  which  the  State  has  clothed  with  authority  to  determine  in 
the  last  resort  who  has  been  elected,  is  final,  and  Congress  has  no  power  to 
reverse  it,  or  reject  the  votes  cast  by  the  persons  whom  such  a  tribunal  has 
declared  electors.  It  is  obvious,  however,  that  a  case  may  easily  arise,  —  if,  in- 
deed, it  has  not  already  arisen,  —  in  which,  through  the  want  of  such  power  in 
Congress,  the  will  of  the  nation  may  be  defeated  by  the  fraud  of  an  individual, 
and  that  some  change  in  our  system  must  be  made.  We  sincerely  hope  that 
no  such  change  will  be  made  until  the  subject  has  been  carefully  considered, 
in  the  light,  indeed,  of  our  recent  experience,  but  not  until  the  angry  feelings 
excited  by  it  have  subsided.  The  great  danger  is,  that  one  or  the  other  politi- 
cal party,  taking  counsel  of  its  passions  and  not  of  its  reason,  may  establish, 
by  a  species  of  force,  a  precedent  fraught  with  ruinous  consequences  to  the 
Republic. 

Mr.  Blaine  and  Mr.  Justice  Clifford.  —  The  recent  presidential 
canvass  has  been  characterized  by  more  personal  abuse  than  any  within  our 
remembrance.  Men  of  high  official  position  and  wide  reputation  seemed  to 
vie  with  each  other  in  attacking  the  personal  characters  and  past  lives  of  can- 
didates for  office,  and  those  who  had  offended  them  by  expressing  political 
preferences  distasteful  to  the  speakers.  There  were  many  exceptions,  indeed; 
and,  before  the  election  took  place,  some  of  those  guilty  of  such  unwarrantable 
attacks  were  forced  to  admit,  that,  on  the  whole,  these  weapons  had  done  more 
injury  to  the  men  using  them,  than  to  those  against  whom  they  were  directed. 
We  should  not  allude  to  the  subject  at  all,  were  it  not  that  the  most  false, 
wanton,  and  truculent  attack  of  the  whole  campaign  —  one  without  a  semblance 
of  foundation — was  that  made  by  Mr.  Blaine,  one  of  the  senators  from  Maine, 
upon  the  venerable  Mr.  Justice  Clifford  of  the  Supreme  Court. 

On  the  18th  of  September,  in  a  speech  in  Boston,  Mr.  Blaine,  in  speaking 
of  the  famous  **  Southern  Claims,"  made  the  following  reference  to  a  case 
recently  decided  by  Judges  Clifford  and  Clark,  in  the  United  States  Circuit 
Cowri  at  Portland:  — 
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"  There  was  a  proyision  of  law,  that  these  claims  should  be  paid  only  to  loyal 
men ;  but  that  has  been  set  aside.  You  bare  no  idea  of  the  extent  of  those  claims. 
If  you  examine  the  claims  for  mules  alone,  you  will  wonder  how  the  rebel  army 
found  stamping-ground  between  the  Potomac  and  the  Gulf.  It  was  only  two  days 
ago  that  a  judgment  was  reaffirmed  in  the  United  States  Circuit  Court  in  Portland 
against  General  Neal  Dow,  for  sugar  seized  by  him  in  Louisiana  for  the  use  of  his 
soldiers." 

A  few  days  afterwards,  having  reached  Warren,  Ohio,  he  spoke,  according 
to  the  report  in  the  New  York  Tribune,  as  follows:  — 

''  And  now,  gentlemen,  more  startling  than  any  thing  else,  on  Thursday  of  last 
week  there  was  a  decision  rendered  in  the  city  of  Portland,  State  of  Maine,  in  the 
United  States  Circuit  Court,  Judge  Nathan  Clifford  presiding,  with  Daniel  Clark, 
District  Judge  of  New  Hampshire,  sitting  with  him, — and  I  want  the  attention  of 
the  lawyers  again,  —  confirming  the  judgment  obtained  against  Neal  Dow,  of  the 
Thirteenth  Maine  Regiment  in  Louisiana,  giving  judgment  to  the  rebel  against  Dow 
personally  for  the  sugar  seized  on  his  plantation  by  a  foraging  party  from  his  regi- 
ment. They  were  out  foraging,  and  seized  some  sugar,  and  the  man  sued  for  it, 
and  Dow  said,  *  If  you  are  a  loyal  man,  we  will  give  you  a  receipt,  and  you  will 
easily  get  your  pay  for  it.'  Now,  the  sugar  was  used,  and  a  large  part  of  it  sent  to 
the  hospitals.  Dow  says,  *  If  you  will  show  me  your  loyalty,  I  will  give  you  a 
receipt ; '  and  he  declined  to  do  it,  and  got  judgment  in  a  Louisiana  court.  The 
United  States  Circuit  Court  at  Portland  confirmed  that  judgment,  and  ordered  exe- 
cution to  issue  for  $1,760.  That  being  so,  I  say,  gentlemen,  will  it  not  enable  the 
man  that  owned  the  field  at  Appomattox  to  collect  ground-rent  from  Grant  for  the 
occupancy  of  it,  and  destruction  of  the  fences  and  crops  ?  There  has  never  been  so 
menacing  a  cloud  as  this  hanging  over  a  free  people.  More  than  that,  this  decision 
was  warmly  dissented  from  by  Judge  Clark,  of  New  Hampshire.  He  was  brought 
up  in  the  true  faith;  but  the  Supreme  Court  overruled  him,  in  the  person  of  Clifford. 
Clifford  is  an  ingrain,  hungry  democrat,  double-dyed  and  twisted,  —  dyed  in  the  wool, 
and  coarse  wool  at  that.  And,  in  my  judgment,  he  has  carried  that  case  for  eight 
years,  and  never  offered  that  decision  until  he,  in  his  ignorance,  believed  in  a  demo- 
cratic triumph.  If  there  should  be  a  democratic  dreamer  here,  will  not  that  gentle- 
man tell  me  why  any  solitary  battalion  or  division  of  the  army  in  the  South  cannot 
be  sued  for  every  article  of  trespass  ?  " 

On  seeing  the  report  of  Mr.  Blaine's  Boston  speech,  Judge  Clark  wrote 
him  the  following  letter:  — 

"Manchestbb,  N.  H.,  Sept.  22, 1876. 

"Mr  Dbar  Mr.  Blainb, — My  attention  has  been  called  to  a  passage  of  your 
speech  at  Boston,  in  which  you  refer  to  a  suit  against  Neal  Dow,  recently  heard  by 
Judge  Clifford  and  myself  at  Portland. 

"  Your  statement  of  the  case  is  substantially  correct,  and  forcibly  illustrates  the 
danger  to  be  apprehended  fi:om  these  Southern  war  claims ;  and  yet  it  may  do  injus- 
tice to  Judge  Clifford,  by  leaving  an  impression  that  he  is  in  favor  of  paying  such 
claims.  I  hardly  think  this  is  so ;  and  no  such  inference  can  be  drawn  from  his  con- 
duct or  decision  in  this  case.  He  heard  the  case,  in  the  first  instance,  sitting  alone. 
Neither  Judge  Shepley  nor  Judge  Fox  could  sit  with  him.  He  had  the  case  a  long 
time  under  advisement,  it  presenting  a  question  of  great  national  importance  and  of 
fine  pleading.  He  did  not  wish  to  decide  it  alone,  and  it  could  in  only  one  way  be 
carried  to  the  Supreme  Court,  to  wit,  a  certificate  of  difference  between  two  judges, 
because,  the  amount  being  about  $1,700,  it  could  not  go  up  on  writ  of  error.  To  enable 
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the  parties,  therefore,  if  thej  wish,  to  take  the  case  to  the  Supreme  Court,  he  sent 
for  me  to  come  and  sit  with  him,  and  sign  the  certificate  of  difference,  as  I  did. 

**  One  great  difficulty  in  the  case  is.  General  Dow  let  a  judgment  go  hy  default  in 
a  court  recognized  by  Judge  Shepley  while  military  governor  of  New  Orleans ;  and 
that  judgment  is  now  sued  here.  The  judgment  is  conclusiye,  if  the  court  had  juris- 
diction, and  the  court  was  one  recognized  by  the  military  governor,  and  its  process 
was  duly  served  on  General  Dow. 

"  The  case  is  one  of  difficulty,  but  lam  certain  Judge  Clifibrd  is  anxious  it  should 
be  decided  right.  Tours  truly, 

"Daniel  Clark." 

This  letter,  it  seems,  did  not  reach  Mr.  Blaine  until  after  his  Warren 
speech.  Proving  as  it  did  how  mistaken  he  had  been  (partly,  perhaps,  from 
not  being  a  lawyer)  in  the  character  of  the  suit,  and  what  gross  injustice  had 
been  done  to  a  member  of  the  highest  tribunal  in  the  land,  an  ample  apology 
and  expression  of  regret  was  the  least  he  could  do  to  set  himself  right  in  the 
opinion  of  gentlemen,  and  to  show  that,  although  unmeasured  in  the  use  of 
language  when  in  the  heat  of  a  canvass,  he  desired  to  do  injustice  to  no  one. 
Had  he  done  this,  the  matter  would  soon  have  been  forgotten.  Certainly  we 
should  not  now  be  noticing  it.  On  the  contrary,  Mr.  Blaine  wrote  a  letter, 
which,  for  levity  and  insolence,  has  seldom  been  surpassed,  and  only  aggravated 
the  insult  of  which  he  had  been  guilty.  Like  other  men  who  use  abuse  as  a 
political  weapon,  Mr.  Blaine  is  rather  thin-skinned  himself,  and  he  keenly 
resented  some  rather  strong  language  which  Mr.  Bion  Bradbury,  a  prominent 
lawyer  of  Maine,  who  had  been  of  counsel  in  the  case,  had  used,  imder  the 
mistake  of  supposing  that  Mr.  Blaine  had  received  Judge  Clark's  letter  before 
his  Warren  speech.     We  print  his  defence  in  full:  — 

"Toledo,  Oct.  6. 
"  To  the  Editor  of  the  Toledo  Blade  : 

**I  observe  in  the  Cincinnati  Enquirer  of  yesterday  a  letter  from  Bion  Brad- 
bury, Esq.,  an  attomey-at-law  of  Portland,  Me.,  in  regard  to  the  decision  of  Judge 
Clifford,  of  the  United  States  Supreme  Court,  in  the  now  famous  Neal  Dow  Case. 
Mr.  Bradbury  is  counsel  for  the  plaintiff  in  that  suit,  is  fully  committed  to  all  its 
dangerous  doctrines,  and  is  well  known  in  Maine  as  one  of  the  most  rancorous  and 
uncompromising  of  partisan  democrats.  He  is  a  fair  and  full  type  of  the  men  whom 
the  loyal  republican  sentiment  of  tlie  North  will  have  to  fight  to  the  bitter  end  on  all 
questions  of  this  kind.  Only  two  or  three  points  of  Mr.  Bradbury's  letter  require  my 
attention,  and  I  am  compelled  to  write  'on  the  wing,'  and,  of  course,  very  hastily. 

"Mr.  Bradbury  intimates  that  I  have  had  in  my  possession,  ever  since  my  Boston 
speech  of  Sept.  18,  a  letter  from  Judge  Clark,  of  New  Hampshire,  who  sat  with 
Judge  Clifford,  and  dissented  from  his  opinion.  The  inference  Mr.  Bradbury  desires 
the  public  to  draw,  is,  that  I  have  concealed  or  withheld  Judge  Clark's  letter  all  that 
time.  The  truth  is,  Judge  Clark's  letter  was  not  written  till  Sept.  22,  mailed  the 
28d,  and  has  been  following  me  from  point  to  point,  and  finally  reached  me  at 
Cincinnati  three  days  since.  The  letter  is  as  follows,  and  I  give  it  verbatim  et  liter- 
atim.   [Here  he  quotes  Judge  Clark's  letter  in  full.] 

"  It  will  be  observed  that  Judge  Clark  frankly  says  that  my  *  statement  of  the 
case  was  substantially  correct,'  and,  further,  that  it  'forcibly  illustrates  the  danger  to 
be  apprehended  from  these  Southern  war  claims.'  These  remarks  of  Judge  Clark 
sufficiently  answer  Mr.  Bradbury's  ill-tempered,  ill-mannered,  untruthful  assertions 
respecting  the  main  point  at  issue. 
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"  I  am  not  responsible  for  the  report  of  my  speech  at  Warren,  as  qaoted  by  Mr. 
Bradbury.  I  never  saw  the  reporter's  notes,  and  never  read  the  extract  qaoted  by 
Mr.  Bradbury  until  I  saw  it  in  his  letteY.  But  it  was  assuredly  reported  incorrectly. 
I  certainly  never  dreamed  of  calling  Judge  CiiflTord  *  a  hungry  democrat'  I  am  too 
familiar  with  the  Judge's  well-fed  and  portly  dimensions  to  apply  to  him  any  such 
absurd  characterization.  Neither  did  I  reflect  on  his  personal  or  official  integrity. 
On  the  contrary,  I  state  that  one  of  the  most  alarming  features  of  the  decision  was, 
that  Judge  Clifford  belonged  to  that  guarded,  twisted,  ingrained,  incurable  school  of 
Bourbon  democracy  that  honestly  believes  in  just  such  dangerous  and  destructive 
doctrines  as  are  covered  by  this  decision. 

"  Mr.  Bradbury  says  that  the  only  point  involved  in  Judge  Clifford's  decision  was 
the  question  of  jurisdiction  of  the  Louisiana  court.  Precisely  1  The  Louisiana 
court  gave  judgment  against  a  colonel  of  the  Union  army  for  property  seized  and 
appropriated  by  a  foraging  squad  of  the  regiment;  judgment  taken  by  default, 
Colonel  Dow  being  with  his  command  in  the  field,  utterly  unable  to  respond  to  a 
summons,  and  certainly  not  dreaming  that  civil  suits  could  be  brought  in  the  country 
of  the  insurgents  against  officers  of  the  invading  army  of  the  Union. 

"  I  have  always  stated  the  case  with  accuracy,  and  neither  Judge  Clifford  nor 
Mr.  Bradbury  can  show  why  every  other  officer  of  the  Union  army  may  not,  in  like 
manner,  be  sued  for  all  the  property  which  his  command  may  have  seized  and  appro- 
priated during  the  four  years  of  the  rebellion.  Judge  Clifford's  decision  is  far  worse 
than  if  it  sustained  a  suit  brought  since  the  war,  for  it  distinctly  recognizes,  if  it  does 
not  afirm,  that  while  the  war  was  actually  going  on,  flagrante  bello,  an  officer  of  the 
Union  army  was  bound,  at  whatever  peril  it  might  be  to  the  Union  cause,  to  leave 
his  command  when  summoned  by  a  local  court  in  the  heart  of  a  rebellious  country. 
And  Judge  Clifford,  without  looking  at  the  facts  which  notoriously  surrounded  the 
case, — nay,  shutting  his  eyes  to  these  facts,  when  it  required  a  great  effort  to  close 
them, — recognizes  the  jurisdiction  of  a  Louisiana  court  to  interfere,  at  the  very  crisis 
of  the  war,  with  the  operations  of  the  Union  army. 

"  Judge  Clark  says :  '  Judge  Clifford  has  had  the  case  a  long  time  under  advise- 
ment, it  presenting  a  case  of  grave  national  importance.'  The  '  long  time '  referred 
to  by  Judge  Clark  covers,  at  least,  eight  years,  I  am  told.  It  is  not  for  me  to  say 
that  Judge  Clifford  has  not  had  good  reasons  for  withholding  his  opinion  this  '  long 
time,'  but  it  cannot  fail  to  strike  the  country,  that  the  decision  is  promulgated  just  at 
the  time  that  Judge. Clark  thinks  there  is  'danger  to  be  apprehended  from  these 
Southern  war  claims.'  I  have  no  right  to  comment  on  Judge  Clifford's  motives,  and 
do  not  assume  to  judge  them;  but  I  have  a  perfect  right  to  discuss  the  mood  and 
sense  of  his  remarkable  opinion.  And  the  danger  concealed  under  that  opinion  is 
greatly  enhanced  by  the  reported  expression  of  the  democratic  candidate  for  the 
Presidency,  that  *  every  soldier  who  marched  across  Southern  soil  was  a  trespasser, 
and  liable  to  suit  for  damages  in  an  action  for  trespass.'  Ex-Grovemor  Underwood, 
of  Vermont,  declares  that  Mr.  Tilden  made  this  identical  declaration  to  him  during 
the  war. 

"  The  dangers  to  which  I  called  attention,  as  exemplified  by  Judge  Clifford's 
opinion,  were  substantially  these,  — 

•*  1.  That  an  army  officer  can  be  sued  and  compelled  by  judgment  of  court  to  pay 
for  property  seized  by  him  or  his  soldiers  at  the  South  during  the  war. 

"  2.  That  in  such  a  suit,  by  decision  of  the  Supreme  Court  touching  cotton  cases 
before  the  Court  of  Claims,  no  proof  whatever  can  be  required  that  the  plaintiff  was 
not  a  rebel,  but  that  he  may  recover  without  such  proof. 

"8.  That  such  a  suit  may  be  brought  and  judgment  recovered  in  any  Southern 
State  court,  and  then  the  judgment  sued  in  a  United  States  court  at  the  North,  and 
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the  jadgment  affirmed  and  the  officer  compelled  to  pay  hj  the  process  of  the  United 
States  court. 

"  No  answer  has  been  made  to  any  of  these  points  by  Mr.  Bradbury.  He  says 
that  Bradish  Johnson,  the  plaintiff,  was  in  fact  loyal ;  but  he  does  not  assert  that  any 
such  fact  was  proved,  or  that  Judge  Clifford's  opinion  makes  any  distinction  what- 
ever  between  a  loyal  citizen  and  a  rebel.  And  this  point  illustrates  the  very  danger 
I  have  been  trying  to  point  out,  and  most  forcibly  presents  the  rapid  progress  we  are 
making  toward  paying  Southern  claims,  regardless  of  the  loyalty  of  the  claimant. 

"  With  the  republican  party  in  force,  the  United  States  treasury  is  safe  from  the 
frightful  raid  now  impending  over  it.  But  what,  I  ask,  may  be  apprehended  from  a 
democratic  Congress,  a  democratic  President,  and  democratic  judges? 

"  The  passage  of  one  short  law,  covering  only  three  points,  would  bankrupt  the 
United  States  government,  and  destroy  our  public  credit.    Those  points  are,  — 

"  First,  That  no  proof  of  loyalty  of  any  claimant  before  the  Southern  Claims 
Commission,  now  in  session,  or  before  any  department  of  the  government  other 
than  that  required  by  the  United  States  Supreme  Court  in  suits  at  law ;  i.e.,  no  proof 
At  all. 

"  Second,  That  the  Statutes  of  Limitation  shall  not  apply  in  case  of  any  war  claims 
otherwise  allowable  against  any  individual  or  against  the  United  States.  If  there  be 
any  question  of  law  about  the  power  to  revive  a  claim  against  an  individual,  once 
barred  by  statute  of  limitation,  there  is  certainly  none  as  to  the  power  of  the  gov- 
ernment to  revive  it  as  against  itself ;  and  that  is  the  point  principally  affecting  the 
United  States  treasury  and  the  loyal  tax-payers  of  the  country. 

"  Third,  Xhat  *  reasonable  compensation  may  be  recovered  by  all  citizens  of  the 
United  States  for  the  use  and  occupation  of  their  property  by  the  United  States 
army,  or  any  part  thereof,  during  the  late  civil  war ; '  and  in  these  words  I  am  but 
quoting  the  language  of  a  bill  now  pending  in  the  United  States  House  of  Represent- 
atives, introduced  by  a  democrat,  and  under  consideration  by  the  democratic  judi- 
ciary committee,  to  whom  it  was  referred  in  February  last,  and  who  did  not  report 
it  back  to  the  House,  but  held  it  for  consideration  until  after  the  presidential  elec- 
tion.   Why  did  they  not  report  adversely  upon  it,  promptly  and  decidedly  ? 

"  The  courteous  tone  in  which  Judge  Clark  refers  to  his  belief  in  Judge  Clifford's 
intention  to  do  right  belongs  to  the  amenities  of  the  bench ;  and  with  these  I  am  not 
dealing  at  present.  I  only  see  that  Judge  Clifford  did  not  agree  with  Judge  Clark, 
and  end,  as  he  might,  then  and  there,  all  dangerous  claims  of  this  character.  I  only 
see  that  Judge  Clifford's  great  influence  on  the  Supreme  bench,  based  on  his  long 
service  and  Ids  learning  in  the  law,  has  all  been  thrown  on  the  Southern,  or  rebel,  side 
of  this  mighty  question.  In  short,  in  the  very  language  of  Judge  Clark,  I  only  see 
that  the  case  '  fully  illustrates  the  danger  to  be  apprehended  from  these  Southern 
war  claims.'  And,  seeing  and  believing  these  things,  I  have  exposed  them  wher- 
ever I  have  spoken,  and  shall  continue  to  do  so  to  the  end  of  the  presidential  cam- 
paign. Very  respectfully, 

"J.  G.  Blainb." 

As  we  said  before,  Mr.  Blaine,  not  being  a  professional  man,  is  not  expected 
to  understand  technical  law  or  the  mysteries  of  legal  procedure.  Still  we  can- 
not believe  that  a  man  of  his  unquestioned  ability  did  not  understand  Judge 
Clark's  explanation,  and,  after  reading  that,  failed  to  see  that  no  question  of 
Southern  claims  was  really  involved  in  the  decision.  As  Mr.  Blaine  evidently 
thinks  it  the  duty  of  a  judge  to  decide  such  cases  as  these  without  regard  to 
the  legal  rights  of  the  parties,  we  cannot  expect  him  to  see  or  appreciate  the 
delicacy  of  Judge  Clifford's  action,  finding  that  the  case  was  one  of  great  im- 
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portance,  in  calling  in  another  judge  in  order  to  give  Greneral  Dow  the  benefit 
of  the  ultimate  decision  of  the  Supreme  Court.  But  criticism  of  the  letter  is 
superfluous.  It  is  speaking  mildly  to  use,  in  respect  of  Mr.  Blaine,  the  words 
that  he  applies  to  Mr.  Bradbury,  and  to  say  that  the  attack  is  *^  ill-tempered, 
ill-mannered,  untruthful,"  We  have  regretted  extremely  to  see  how  partisan- 
ship has  caused  many  gentlemen,  who  would  themselves  have  cut  out  their 
tongues  before  they  would  have  been  guilty  of  such  a  breach  of  good  manners 
and  honorable  conduct,  to  look  with  indulgence  upon  Mr.  Blaine's  offence, 
and  to  class  it  with  the  ordinary  vehemence  of  political  canvassing.  Even 
Harperh  Weekly^  edited  by  one  of  the  most  amiable  and  thorough  gentle- 
men in  the  country,  simply  regrets  Mr.  Blaine's  language,  and  reserves  most 
of  its  censure  for  Mr.  Bradbury. 

The  liability  that  judges  are  subject  to,  of  having  their  motives  impugued 
when  deciding  cases  involving  political  questions,  is  exemplified  by  this  corre- 
spondence, and  shows  the  serious  danger  which  would  attend  the  imposition 
of  any  more  political  duties  on  the  courts.  And  we  take  this  opportunity  of 
protesting  against  the  proposal  introduced  by  Mr.  Edmunds  into  the  Senate, 
but  happily  rejected,  of  an  amendment  to  the  Constitution,  giving  the  duty  of 
counting  the  electoral  vote  to  the  Supreme  Court.  A  more  alarming  proposi- 
tion we  never  heard.  The  duties  of  a  canvasser  of  votes  are,  in  our  opinion, 
incompatible  with  those  of  a  judge  of  a  high  court,  and  their  union  would  go 
a  great  way  towards  destroying  the  respect  felt  for  the  judiciary,  while  even 
the  decision  of  the  court  would  fail  to  satisfy  the  defeated  party  in  any  disputed 
election.  That  some  change  in  the  Constitution  is  required,  both  as  to  the  mode 
of  electing  President  and  of  counting  the  votes,  is  very  apparent ;  but  we  should 
rather  have  things  as  they  are,  than  drag  the  judiciary  into  such  controversies. 

The  Bankrupt  Law.  — The  State  and  the  Federal  Courts.  —  Claflin^ 
Plaintiff  in  Error  ^y.  Houseman^  Assignee,  — United  States  Supreme  Court. 
(In  error  to  the  Supreme  Court  of  the  State  of  New  York).  —  A  question  of  much 
importance,  —  namely,  whether  an  assignee  in  bankruptcy,  under  the  Bankrupt 
Act  of  1867,  may  sue  in  the  State  courts,  —  has  now  been  settled  by  the  decision 
in  this  case.  Houseman,  as  assignee  in  bankruptcy,  brought  suit  in  the  State 
court  in  1872,  against  Claflin,  to  recover  a  certain  sum  collected  by  Claflin  on  a 
judgment  against  the  bankrupts,  recovered  within  four  months  before  the  be- 
ginning of  proceedings  in  bankruptcy.  The  groimd  of  the  action  was,  that  the 
bankrupts  had  suffered  judgment  to  go  by  default,  with  intent  to  prefer  Claflin, 
when  they  were  insolvent,  and  that,  therefore,  the  judgment  was. in  fraud  of 
the  bankrupt  law.  The  defendant  below  demurred  to  the  complaint,  on  the 
grounds :  first,  that  **  the  court  had  no  jurisdiction  of  the  subject  of  the  action ; " 
and,  second,  that  **  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  The  plaintiff  had  judgment  in  the  State  court.  The 
Supreme  Court,  in  its  opinion  (Mr.  Justice  Bradley),  says:  — 

**  The  point  principally  relied  on  by  the  plaintiff  in  error  is,  that  an  assignee  in 
bankruptcy  cannot  sue  in  the  State  courts.  It  is  argued  that  the  cause  of  action 
arises  purely  and  solely  out  of  the  provisions  of  an  act  of  Congress,  and  can  only 
be  prosecuted  in  the  courts  of  the  United  States,  the  State  courts  having  no  juris- 
diction over  the  subject.    It  is  but  recently  settled  that  the  several  District  and 
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Circuit  Courts  of  the  United  States  have  jurisdiction,  under  the  bankrupt  law,  of 
causes  arising  out  of  proceedings  in  bankruptcy  pending  in  other  districts.  There 
had  been  much  doubt  on  the  subject,  but  it  was  finally  settled  at  the  last  term  of 
this  court  in  favor  of  the  jurisdiction.  Lathrop  v.  Drake,  91  U.  S.  Rep.  616.  Had  the 
decision  been  otherwise, — as  for  a  long  period  was  generally  supposed  to  be  the  law, 
—  assignees  in  bankruptcy,  if  the  position  of  the  plaintiff  in  error  is  correct,  would 
have  been  utterly  without  remedy  to  collect  the  assets  of  the  bankrupt  in  districts 
other  than  that  in  which  the  bankruptcy  proceedings  were  pending.  Neither  the 
State  courts  nor  the  Federal  courts  could  have  entertained  jurisdiction.  The  Re- 
vised Statutes,  whether  inadvertently  or  not,  have  made  the  jurisdiction  of  the 
United  States  courts  exclusive  in  'all  matters  and  proceedings  in  bankruptcy.' 
Sect.  711.  Whether  this  regulation  will  or  will  not  affect  the  cognizance  of  plenary 
actions  and  suit,  it  is  not  necessary  now  to  determine.  At  all  events,  the  question 
of  such  cognizance  must  be  met  in  this  case,  and,  being  important  in  the  principles 
involved,  would  require  much  deliberate  consideration,  had  it  not  been  already  in 
effect  decided  by  the  court. 

"  In  the  opinion  of  the  court  in  Lathrop  v.  Drake,  it  was  taken  for  g^nted,  and 
stated,  that  the  State  courts  had  jurisdiction  (p.  618) ;  but,  as  the  question  was  not 
directly  involved  in  that  case,  it  was  more  fully  considered  in  Eyster  v.  Gaff,  91 
U.  S.  Rep.  521,  and  it  was  there  decided  that  a  State  court  is  not  deprived  of  juris- 
diction of  a  casa  by  the  bankruptcy  of  the  defendant,  but  may  proceed  to  judgment 
without  noticing  the  bankruptcy  proceedings,  if  the  assignee  does  not  cause  his  ap- 
pearance to  be  entered,  or  proceed  against  him  if  he  does  appear.  If  there  were  any 
thing  in  the  Constitution  to  incapacitate  the  State  courts  from  taking  cognizance  of 
causes  after  the  bankruptcy  of  the  parties,  as  the  constitutional  argument  of  the 
plaintiff  in  error  supposes,  the  proceedings  in  bankruptcy  would,  ipso  facto,  determine 
them.  But  on  this  subject,  in  Eyster  v.  Gaff,  the  court  say :  '  It  is  a  mistake  to 
suppose  that  the  bankrupt  law  avoids,  of  its  own  force,  all  judicial  proceedings  in  the 
State  or  other  courts  the  instant  one  of  the  parties  is  adjudged  a  bankrupt.  There 
is  nothing  in  the  act  which  sanctions  such  a  proposition.'  Again :  '  The  debtor  of 
a  bankrupt,  or  the  man  who  contests  the  right  to  real  or  persotial  property  with  him, 
loses  none  of  those  rights  by  the  bankruptcy  of  his  adversary.  The  same  courts  re- 
main open  to  him  in  such  contests,  and  the  statute  has  not  divested  those  courts  of 
jurisdiction  in  such  actions.  If  it  has,  for  certain  classes  of  actions,  conferred  a 
jurisdiction  for  the  benefit  of  the  assignee  in  the  Circuit  and  District  Courts  of  the 
United  States,  it  is  concurrent  with,  and  does  not  divest  that  of,  the  State  courts.' 
pp.  525,  526. 

"  The  same  conclusion  has  been  reached  in  other  courts,  both  Federal  and  State, 
which  hold  that  the  State  courts  have  concurrent  jurisdiction  with  the  United  States 
courts  of  actions  and  suits  in  which  a  bankrupt  or  his  assignee  is  a  party.  See 
Samson  v.  Burton,  4  Bank.  Reg.  1 ;  Payson  v.  Dietz,  8  id.  193 ;  Gilbert  v.  Priest,  id. 
159;  Stevens  r.  Mechanics*  Savings  Bank,  101  Mass.  109;  Cook  v.  Whipple,  55  N.  Y. 
150 ;  Brown  v.  HaU,  7  Bush,  66 ;  Mays  v.  Man,  Nat.  Bank,  64  Penn.  74.  There  are 
contrary  cases,  it  is  true,  as  Brigham  v.  Clajlin,  81  Wis.  607  ;  Voorhees  v.  Frisbie,  25 
Mich.  476,  and  others ;  but  we  think  that  the  former  cases  are  founded  on  the  better 
reason. 

"  The  assignee,  by  the  fourteenth  section  of  the  Bankrupt  Act  (R.  S.,  sect.  5046), 
becomes  invested  with  all  the  bankrupt's  rights  of  action  for  property,  and  actions 
arising  from  contract,  or  the  unlawful  taking  or  detention  of  or  injury  to  property, 
and  a  right  to  sue  for  the  same.  The  actions  which  lie  in  such  cases  are  common- 
law' actions,  ejectment,  trespass,  trover,  assumpsit,  debt,  &c.,  or  suits  in  equity.  Of 
these  actions  and  suits  the  State  courts  have  cognizance.    Why  should  not  an  as- 
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signee  have  power  to  bring  them  in  those  conrts  as  well  as  other  persons  ?  Aliens 
and  foreign  corporations  may  bring  them.  The  assignee  simply  derives  his  title 
through  a  law  of  the  United  States.  Should  not  that  title  be  respected  by  the  State 
courts  ?  " 

After  considering  some  other  analogous  cases,  the  opinion  proceeds  :  — 

"  The  general  question,  whether  State  courts  can  exercise  concurrent  jurisdiction 
with  the  Federal  courts  in  cases  arising  under  the  Constitution,  laws,  and  treaties  of 
the  United  States,  has  been  elaborately  discussed,  both  on  the  bench  and  in  published 
treatises,  sometimes  with  a  leaning  in  one  direction,  and  sometimes  in  the  other ;  but 
the  result  of  these  discussions  has,  in  our  judgment,  been,  as  seen  in  the  above  cases, 
to  affirm  the  jurisdiction  where  it  is  not  excluded  by  express  provision,  or  by  incom- 
patibility in  its  exercise,  arising  from  the  nature  of  the  particular  case. 

**  When  we  consider  the  structure  and  true  relations  of  the  Federal  and  State 
governments,  there  is  really  no  just  foundation  for  excluding  the  State  courts  from 
all  such  jurisdiction. 

"  The  laws  of  the  United  States  are  laws  in  the  several  States,  and  just  as  much 
binding  on  the  citizens  and  courts  thereof  as  the  State  laws  are.  The  United  States 
is  not  a  foreign  sovereignty  as  regards  the  several  States,  but  is  a  concurrent,  and, 
within  its  jurisdiction,  paramount  sovereignty.  Every  citizen  of  a  State  is  a  subject 
of  two  distinct  sovereignties,  having  concurrent  jurisdiction  in  the^tate,  —  concur- 
rent as  to  place  and  persons,  though  distinct  as  to  subject-matter.  Legal  or  equita- 
ble rights  acquired  under  either  system  of  laws  may  be  enforced  in  any  court  of 
either  sovereignty  competent  to  hear  and  determine  such  kind  of  rights,  and  not 
restrained  by  its  constitution  in  the  exercise  of  such  jurisdiction.  Thus,  a  legal  or 
equitable  right  acquired  under  State  laws  may  be  prosecuted  in  the  State  courts, 
and  also,  if  the  parties  reside  in  different  States,  in  the  Federal  courts.  So  rights, 
whether  legal  or  equitable,  acquired  under  the  laws  of  the  United  States,  may  be 
prosecuted  in  the  United  States  courts,  or  in  the  State  courts  competent  to  decide 
rights  of  the  like  character  and  class,  subject,  however,  to  this  qualification,  —  that 
where  a  right  arises  Imder  a  law  of  the  United  States,  Congpress  may,  if  it  see  fit, 
give  to  the  Federal  courts  exclusive  jurisdiction.  See  remarks  of  Mr.  Justice  Field 
in  The  Moses^  Taylor,  4  Wall.  429 ;  and  Story,  J.,  in  Martin  v.  Hunter^s  Lessee^  1  Wheat. 
834;  and  of  Mr.  Justice  Swaynein  Ex  parte  McNeil,  13  Wall.  286.  This  jurisdiction 
is  sometimes  exclusive  by  express  enactment,  and  sometimes  by  implication.  If  an 
act  of  Congress  gives  a  penalty  to  a  party  aggrieved,  without  specifying  a  remedy 
for  its  enforcement,  there  is  no  reason  why  it  should  not  be  enforced,  if  not  pro- 
vided otherwise  by  some  act  of  Congress,  by  a  proper  action  in  a  State  court.  The 
fact  that  a  State  court  derives  its  existence  and  functions  from  the  State  laws  is  no 
reason  why  it  should  not  afford  relief;  because  it  is  subject  also  to  the  laws  of  the 
United  States,  and  is  just  as  much  bound  to  recognize  these  as  operative  within  the 
State  as  it  is  to  recognize  the  State  laws.  The  two  together  form  one  system  of 
jurisprudence  which  constitutes  the  law  of  the  land  for  the  State;  and  the  courts 
of  the  two  jurisdictions  are  not  foreign  to  each  other,  nor  to  be  treated  by  each  other 
as  such,  but  as  courts.of  the  same  country,  having  jurisdiction  partly  different  and 
partly  concurrent.  The  disposition  to  regard  the  laws  of  the  United  States  as  ema- 
nating from  a  foreign  jurisdiction  is  founded  on  erroneous  views  of  the  nature  and 
relations  of  the  State  and  Federal  governments.  It  is  often  the  cause  or  the  conse- 
quence of  an  unjustifiable  jealousy  of  the  United  States  government,  which  has 
been  the  occasion  of  disastrous  evils  to  the  country. 

"  It  is  true,  the  sovereignties  are  distinct,  and  neither  can  interfere  with  the 
proper  jurisdiction  of  the  other,  as  was  so  clearly  shown  by  Chief  Justice  Taney  in 
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the  case  of  Ableman  r.  Booth,  21  How.  506^  and  hence  the  State  courts  haye  no 
power  to  revise  the  action  of  the  Federal  courts,  nor  the  Federal  the  State,  except 
where  the  Federal  Constitution  or  laws  are  involved.  But  this  is  no  reason  why  the 
State  courts  should  not  be  open  for  the  prosecution  of  rights  growing  out  of  the  laws 
of  the  United  States,  to  which  their  jurisdiction  is  competent,  and  not  denied.  .  .  . 

"  The  case  of  Teal  v.  Felton  was  a  suit  brought  in  the  State  court  of  New  York 
against  a  postmaster  for  neglect  of  duty  to  deliver  a  newspaper  under  the  postal 
laws  of  the  United  States.  The  action  was  sustained  by  both  the  Supreme  Court 
and  Court  of  Appeals  of  New  York,  and  their  decision  was  affirmed  by  this  court. 
1  Comst.  587 ;  12  How.  292.  We  do  not  see  why  this  case  is  not  decisive  of  the  very 
question  under  consideration. 

"  Without  discussing  the  subject  further,  it  is  sufficient  to  say,  that  we  hold  that 
the  assignee  in  bankruptcy,  under  the  Bankrupt  Act  of  1867,  as  it  stood  before  the 
revision,  had  authority  to  bring  a  suit  in  the  State  courts  wherever  those  courts  were 
invested  with  appropriate  jurisdiction,  suited  to  the  nature  of  the  case.'' 

Women  as  Lawyers.  —  The  application  of  Mrs.  Belva  A.  Lockwood,  for 
admission  to  practise  as  an  attorney  of  the  Supreme  Court,  has  been  denied. 
When  the  matter  came  up,  Nov.  6,  the  Chief  Justice  said  he  had  been  in- 
structed by  the  court  to  annoimce  the  following  decision :  — 

"  By  the  uniform  practice  of  the  court,  from  its  organization  to  the  present  time, 
and  by  the  fair  coustruction  of  its  rules,  none  but  men  are  admitted  to  practise 
before  it  as  attorneys  and  counsellors.  This  is  in  accordance  with  immemorial  usage 
in  England,  and  the  law  and  practice  in  all  the  States  until  within  a  recent  period ; 
and  the  court  does  not  feel  called  upon  to  make  a  change,  until  such  a  change  is 
required  by  statute,  or  a  more  extended  practice  in  the  highest  courts  of  the  States.'' 

It  was  stated  in  behalf  of  Mrs.  Lockwood,  that  she  had  practised  at  the  bar 
of  the  Supreme  Court  of  the  district  for  more  than  three  years,  and  was, 
therefore,  in  that  respect  within  the  rule  of  the  court. 

Extradition.  — Tweed's  Case.  —  Tweed,  who  was  arrested  by  the  Span- 
ish government  at  Vigo,  a  port  in  Spain,  and  surrendered  to  the  United 
States  authorities,  has  at  last  reached  this  country  in  the  Franklin.  As  there 
exists  no  extradition  treaty  between  the  United  States  and  Spain,  the  surrender 
is,  of  course,  an  act  of  comity  only.  As  such,  it  may  be  worth  the  attention  of 
those  who  seem  to  think  that  a  government  acquires  the  right  to  surrender  a 
fugitive  from  justice  only  by  negotiating  a  treaty  for  that  purpose. 

As  Tweed,  however,  had  escaped  from  arrest  in  a  civil  suit  simply,  it  seems 
to  us  that  **  comiiy  "  has  been  pushed  to  its  extreme  limit.  We  doubt  very 
much  the  wisdom  of  assuming  the  obligations  that  so  dangerous  a  precedent 
may  impose  on  our  government. 


ILLINOIS. 

The  trial  of  Sullivan  for  the  killijjg  of  Hanford — the  facts  of  which  are, 
doubtless,  fresh  in  the  minds  of  our  readers — has  been  followed  by  a  most 
extraordinary  piece  of  silliness.  It  seems  that  popular  feeling  was  much  ex- 
cited by  the  circumstances  of  the  affair,  and  that,  naturally.  Judge  McAllister, 
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who  presided  at  the  trial,  did  not  in  his  rulings  come  up  to  what  the  popular 
mind  believed  the  law  was,  or,  at  any  rate,  ought  to  be,  for  this  particular 
case.  The  Judge  leaned,  or  was  supposed  to  lean,  too  strongly  to  the  side  of 
mercy;  and  in  the  course  of  the  trial,  which  .was  a  long  and  excited  one,  he 
seems,  in  fact,  once  or  twice  to  have  made  remarks  which,  probably,  he  him- 
self, on  reflection,  would  consider  ill-judged.  The  jury  disagreed.  When  the 
news  of  this  result  became  known  at  the  **  board  of  trade,  business  was  prac- 
tically suspended,  and  the  members  engaged  in  discussion  of  the  case." 
Imagine  a  capital  case  of  the  most  extreme  difficulty  and  the  greatest  nicety, 
as  this  was,  managed  by  a  board  of  trade  in  committee  of  the  whole.  A  public 
meeting  of  the  citizens  was  held,  and  the  result  of  it  all  was,  that  ^'  a  docu- 
ment was  prepared,''  asking  the  Judge  to  resign.  This  paper  received  some 
8,000  signatures,  and  was  presented  to  the  Judge  by  a  committee\)f  the  citizens, 
headed  by  a  Mr.  Ham.  What  the  people  can  do,  however,  when  they  seriously 
take  a  matter  in  hand,  is,  perhaps,  best  shown  by  the  address  with  which 
the  petition  was  presented.     That  *.*  document  *'  is  as  follows:  — 

"Judge  McAllister,  —  The  committee  of  gentlemen  here  present  were  chosen 
at  a  public  meeting  of  citizens  of  this  county  to  perform  a  certain  service  in  the 
cause  of  the  people,  and  I  have  been  selected  to  speak  in  behalf  of  the  committee. 
The  duty  with  the  performance  of  which  the  members  of  the  committee  are  charged, 
is,  personally,  a  painful  one.  But  it  is  of  a  public  nature ;  it  devolves  upon  them  in 
the  capacity  of  citizens ;  they  may  not,  therefore,  shrink  from  its  performance ;  and 
as  their  judgment  and  conscience  approve  the  object,  they  accept  the  responsibility 
without  hesitation.  Among  the  fundamental  rights  guaranteed  to  the  people  of  free 
governments,  there  is  none  more  sacredly  cherished  than  the  right  of  petition.  About 
the  great  right  of  petition  the  shield  of  the  Constitution  of  the  nation  and  of  the 
State  is  thrown.  The  national  Constitution  declares  that  *  Congress  shall  make  no 
law  .  .  .  abridging  the  right  of  the  people  peaceably  to  assemble  and  to  petition  the 
government  for  a  redress  of  grievances.'  And  the  constitution  of  the  State  declares 
that  'the  people  have  a  right  to  assemble  in  a  peaceable  manner  ...  to  make 
known  their  opinions  to  their  representatives,  and  to  apply  for  a  redress  of  griev- 
ances.' In  pursuance  of  this  great  constitutional  right  we  are  here ;  and  now,  in  the 
name  of  the  committee,  I  present  to  you,  William  K.  McAllister,  Judge  of  the  Circuit 
Court  of  Cook  County,  the  petition — the  respectful  petition  —  of  8,000  citizens  of  the 
county,  praying  your  resignation  of  the  high  office  lately  conferred  upon  you  by  the 
suffrage  of  the  people." 

The  Judge  seems  to  have  had  the  courage  to  witness  unmoved  the  spectacle 
of  Mr.  Ham,  with  the  **  shield  of  the  Constitution  of  the  nation  and  of  the  State  " 
thrown  around  him,  imusual  as  it  must  be  to  him  to  see  a  man  so  panoplied. 

Seriously,  we  hope  the  Judge  will  give  the  petition  all  the  attention  it  is 
entitled  to, — his  quiet  disregard. 

We  are  sorry  to  add  that  the  Chicago  Bar  Association  seems  to  have  lost  its 
head  for  a  time,  though  wiser  counsels  finally  prevailed.  Indeed,  so  far  as  we 
can  make  out,  the  association  was  not  unanimous  in  opinion  whether  any  mis- 
takes in  law  had  been  made  at  the  trial.  And,  granting  that  there  had  been  mis- 
takes, one  prominent  speaker  thought  it  '*  was  pretty  late  to  begin  to  take  up 
blunders; "  to  which  we  venture  to  add,  that,  late  or  early,  it  would  be  absurd 
and  mischievous  for  the  association  to  attempt  to  erect  itself  into  a  court  of 
errors  and  appeals. 
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We  express  no  opinion  as  to  the  merits  of  the  case.  But  we  feel  sure  that 
the  interests  of  the  State,  the  rights  of  the  prisoner,  and  the  general  adminis- 
tration of  justice,  can  receive  nothing  but  harm  from  such  proceedings  as  we 
have  described. 

MAINE. 

Constitutional  Law.  — ^Vagrant.  —  City  of  Portland  v.  City  of  Bangor, 
It  is  provided  by  the  statutes  of  this  State,  that  two  or  more  overseers  of  the 
poor  of  any  town  or  city  may,  by  writing  imder  their  hands,  commit  to  the 
workhouse  **  all  persons  able  of  body  to  work,  and  not  having  estate  or  means 
otherwise  to  maintain  themselves,  who  refuse  or  neglect  so  to  do ;  and  all  such 
as  lead  a  dissolute,  vagrant  life,  and  exercise  no  ordinary  calling  or  lawful 
business  sufficient  to  gain  an  honest  livelihood."  It  was  decided  in  NotCs 
Case  (11  Me.  208),  that  this  provision  did  not  violate  the  State  constitution; 
and  in  Portland  v.  Bangor  (42  Me.  403) ,  that  the  expenses  incurred  by  any 
city  or  town  in  the  support  of  such  persons  while  confined  in  the  workhouse 
were  **  pauper  supplies,"  and  might  be  recovered  as  such  of  the  city  or  town 
where  such  persons  had  their  settlements.  In  the  present  case,  the  plaintiffs 
had  committed  to  their  workhouse  imder  the  above  provision  of  statute  one 
Ray,  whose  settlement  was  in  Bangor,  and  now  sued  for  the  expense  of  her 
support.     The  Supreme  Court,  however,  say:  — 

"  If  such  an  arbitrary  exercise  of  power  violates  no  provision  of  our  State  con- 
stitution, it  very  clearly  violates  the  Fourteenth  Amendment  of  the  Federal  Constitu- 
tion. That  article  declares  that  no  State  shall  deprive  any  person  of  life,  liberty ^  or 
property,  without  due  process  of  law ;  and,  while  it  may  not  be  easy  to  determine  in 
advance  what  will  in  every  case  constitute  due  process  of  law,  it  needs  no  argument 
to  prove  that  an  «a:  parte  determination  of  two  overseers  of  the  poor  is  not  such  pro- 
cess.    Dunn  V.  Burleigh,  62  Me.  24. 

"  If  white  men  and  women  may  be  thus  summarily  disposed  of  at  the  North,  of 
course  black  ones  may  be  disposed  of  in  the  same  way  at  the  South ;  and  thus  the 
very  evil  which  it  was  particularly  the  object  of  the  Fourteenth  Amendment  to  eradi- 
cate will  still  exist. 

"  The  objection  to  such  a  proceeding  does  not  lie  in  the  fact  that  the  persons 
named  may  be  restrained  of  their  liberty,  but  in  allowing  it  to  be  done  without  first 
having  a  judicial  investigation  to  ascertain  whether  the  charges  made  against  them 
are  true.  Not  in  committing  them  to  the  workhouse,  but  in  doing  it  without  first 
giring  them  an  opportunity  to  be  heard. 

"If  the  decisions  in  Nott*8  Case  and  in  Portland  v.  Bangor  were  correct  when 
made,  the  power  therein  sanctioned  can  be  exercised  no  longer.  It  is  abrogated  by 
the  Fourteenth  Amendment  of  the  Federal  Constitution,  and  was,  at  the  time  when 
the  proceedings  on  which  this  action  is  founded  were  had.  The  proceedings  being 
illegal,  the  action  cannot  be  maintained." 

MASSACHUSETTS. 

The  Botlston  Bank  Robbery.  —  Glover's  Pardon.  —  We  cut  from 
the  Boston  Transcript  the  following  :  — 

'*  Through  the  persistent  efforts  of  a  sister  of  the  prisoner,  and  Mrs.  Wilson,  a 
city  missionary  of  New  York,  William  A.  Glover,  who  was  sentenced  to  the  Massa- 
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chusetts  State  prison,  March  31, 1874,  for  twelre  years,  for  being  accessory  before 
the  fact  in  breaking,  entering,  and  stealing  from  the  Boylston  Bank  in  this  city,  in 
January,  1869,  has  obtained  his  freedom.  The  Committee  on  Pardons  of  the  Execu- 
tive Council  haye  had  the  matter  before  them  at  rarious  times  during  the  last  six 
months,  and  on  Thursday  yirtually  decided  to  grant  a  pardon,  on  the  ground  of  the 
innocence  of  the  prisoner.  The  documents  for  the  release  of  Glover  were  not,  how- 
ever, issued  until  yesterday  afternoon.  The  pardon  was  received  at  the  prison  about 
half-past  one  o'clock,  at  which  time  two  lady-friends  of  Glover  were  in  waiting,  and 
welcomed  him  as  he  came  forth  from  his  cell,  attired  in  his  citizen's  dress,  and 
accompanied  him  to  the  home  of  his  sister,  who  is  connected  with  a  highly  respecta- 
ble family  in  Brooklyn,  N.  Y.  During  his  imprisonment  Glover  has  obeyed  the 
rules  of  the  institution,  and,  as  superintendent  of  the  laundry  department,  he  has 
always  discharged  his  duties  faithfully.  The  grounds  upon  which  the  pardon  was 
issued  are  set  forth  in  the  following 

REPORT  OF   THE   COMMITTEE. 

"  The  Committee  on  Pardons,  to  whom  was  referred  the  application  of  William 
A.  Glover,  submit  the  following  report :  — 

"  Said  Glover  was  convicted  of  complicity  in  the  robbery  of  the  Boylston  Bank, 
which  occurred  in  November,  1869.  He  was  arrested  in  New  York,  May  19, 1871, 
and  brought  to  Boston,  where  he  was  confined  in  Suffolk  county  jail  till  August  in 
the  same  year,  when  he  was  tried  before  a  jury,  who  disagreed,  and  he  was  there- 
upon remanded  to  jail,  where  he  remained  till  January,  1872,  when  he  was  again 
tried,  convicted  as  above,  and  sentenced  to  the  State  prison  for  the  term  of  twelve 
yetts.  He  has  been  confined  in  all  about  five  and  a  half  years.  The  only  witness  against 
Glover  at  both  trials  was  Thomas  H.  Pratt,  who  had  been  released  from  the  New 
York  City  Tombs  that  he  might  testify  against  him.  At  the  second  trial  there  was 
some  evidence,  independent  of  Pratt,  that  Glover  had  something  to  do  with  the 
stolen  property,  and  was,  therefore,  accessory  after  the  fact,  which  evidence,  in 
addition  to  and  corroborative  of  the  testimony  of  Pratt,  resulted  in  a  conviction. 

"  It  was  proved,  and  Glover  has  never  denied,  that  some  of  his  business  associates 
were  criminals,  and  that  some  of  his  business  transactions  were  dishonest;  but  he 
has  always  asserted  his  innocence  of  the  crime  for  which  he  is  suffering  imprison- 
ment, and  his  belief  that  Pratt  was  actuated  by  revenge  in  testifying  against  him, 
as  well  as  by  the  hope  of  himself  escaping  imprisonment  and  obtaining  a  pecuniary 
reward. 

"  An  unsuccessful  effort  was  made  to  obtain  for  Glover  a  new  trial,  on  the  ground 
that  Pratt's  testimony  was  false,  according  to  his  own  admission.  The  district- 
attorney  who  tried  the  case  for  the  government  admits  that  Glover  could  not  have 
been  convicted  without  the  testimony  of  Pratt,  and  also  admits  that  the  application 
for  a  new  trial  would  have  been  successful  had  the  testimony  of  a  Mrs.  Wilson,  rela- 
tive to  her  conversations  with  Pratt  and  his  admissions  to  her,  been  believed  and  ac- 
cepted as  true. 

''The  papers  in  this  case  indicate  that  the  prisoner  was  convicted  of  being 
accessory  before  the  fact  by  evidence,  such  as  it  was,  that  he  was  accessory  after  the 
fact.  Glover  is  about  thirty -five  years  of  age,  and  his  business  was  that  of  a  broker 
and  dealer  in  diamonds,  jewelry,  &c.  There  was  nothing  in  his  childhood  and  boy- 
hood that  pointed  to  his  present  condition.  While  his  business  brought  him  in  con- 
tact with  disreputable  persons,  there  is  evidence  that  he  sustained  a  fair  reputation, 
enjoyed  a  good  credit,  and  was  not  regarded  as  belonging  to  the  criminal  class. 
There  is  abundant  evidence  that  Pratt  is  a  thoroughly  bad  character,  and  that  he 
might  have  been,  and  probably  was,  actuated  by  the  motives  attributed  to  him  is 
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testifying  against  Glover.  He  is  said  to  be  serying  a  sentence  in  a  penitentiary  for 
crimes  committed  since  the  conviction  of  Glover,  and  '  he  is  wanted '  by  Boston 
detectives  for  swindling  operations  committed  here. 

"  There  is  proof,  beyond  a  reasonable  doubt,  that  Rev.  Mrs.  Wilson,  whose  testi- 
mony was  relied  upon  to  obtain  a  new  trial,  is  a  lady  of  intelligence  and  good 
character,  and  entitled  to  entire  confidence.  She  testifies,  that,  while  slie  was  visiting 
the  Tombs  in  the  capacity  of  a  city  missionary,  she  became  acquainted  with  Pratt, 
who  on  one  occasion  informed  her  that  she  would  not  see  him  there  again,  as  he  had 
a  scheme  to  obtain  his  release.  She  next  heard  of  him  as  a  witness,  upon  whose 
testimony  Glover  was  convicted.  She  next  met  him  on  the  street,  when  he  displayed 
money  which  he  had  for  going  to  Boston  as  a  witness  against  Glover.  Subse- 
quently, in  her  own  house,  when  Pratt  called  with  another  man,  who  had  been  the 
recipient  of  kindness  in  prison,  he  confessed  to  her  that  his  testimony  at  the  trial  of 
Glover  was  *  false  in  every  essential  particular ; '  and  assigned  as  a  reason  for  his 
action  '  a  grudge  against  Glover,'  whom  he  had  now  *  paid  o&.* 

"  In  September,  1874,  one  Bullard,  who  had  just  returned  from  France,  was  ar- 
rested in  New  York,  upon  the  charge  of  robbing  the  Boylston  Bank ;  and  he  is  now 
serving  a  long  sentence  in  otir  State  prison  for  liis  participation  in  that  crime. 
He  declared  to  tlie  detectives  who  arrested  him,  and  now  declares,  that  only  three 
men  besides  himself  were  concerned,  —  one  of  whom  is  dead,  one  is  in  the  Pennsyl- 
vania penitentiary,  and  one  a  fugitive  from  justice.  He  never  heard  of  William 
A.  Glover  until  he  heard  of  his\;onviction,  and  he  is  sure  he  had  no  knowledge  of 
the  crime  before  it  was  committed,  and  no  guilty  knowledge  of  it  afterward.  Bui- 
lard's  story  was  believed  by  the  detectives  who  arrested  him,  and  is  believed  also 
by  one  or  both  of  the  officers  who  arrested  Glover.  It  may  be  stated,  in  this  con- 
nection, that  our  State  prison  officials,  who  have  seen  much  of  Glover  as  well  as 
Bulhird  during  the  last  few  years,  are  satisfied  that  Glover  had  no  knowledge  of 
the  robbery  before  it  occurred,  and  did  not  knowingly,  if  at  all,  handle  any  of  the 
stolen  securities. 

"  The  committee  admit  that  there  is  much  force  in  the  objections  to  the  pardon  of 
Glover  that  are  set  forth  in  the  report  of  the  district-attorney ;  but  it  may  be  said, 
in  reply  thereto,  that,  at  the  time  of  Glover's  trial,  there  was  much  excitement. 
Public  sentiment  demanded  a  victim.  His  guilt  was  by  many  taken  for  granted. 
The  true  character  of  the  only  witness  against  him  was  not  fully  known.  Mrs. 
Wilson  was  not  accepted  as  a  credible  witness  on  the  application  for  a  new  trial, 
and  Bullard  did  not  appear  to  give  a  full  account  of  the  robbery  until  September, 
1874.  The  present  attorney-general  of  the  State,  who  had  occasion,  as  counsel,  to 
make  himself  familiar  with  this  case  when  the  petition  for  a  new  trial  was  pending, 
certifies  that  he  became  thoroughly  convinced  that  Glover  had  been  wrongfully  con- 
victed, and  this  before  the  arrest  and  conviction  of  Bullard,  which  shed  additional 
light  upon  the  question. 

**  The  committee  are  not  prepared  to  express  the  opinion  that  Glover  is  innocent ; 
but  there  is  so  much  evidence,  and  much  of  it  new,  to  show  that  he  was  not  *  acces- 
sory before  the  fact,'  and  so  little  evidence  that  he  was  '  accessory  after  the  fact,' 
that  they  unite  unanimously  in  recommending  his  pardon,  with  the  usual  conditions. 
"  For  the  committee,  H.  G.  Knioht,  Chairman." 

It  is  unusual  to  find  in  the  newspapers  reports  from  the  Committee  on 
Pardons  of  the  Executive  Council.  There  seems  to  be  a  desire  in  some  quarters 
that  the  facts  of  this  remarkable  case  should  be  made  public ;  and,  as  we  sympa- 
thize strongly  in  this  desire,  we  have  taken  some  pains  to  collect  information, 
and  will  proceed  to  state  a  few  circumstances,  in  our  judgment  very  far  from 
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unimportant,  ^hich  do  not  appear  in  the  foregoing  report.  The  witness, 
Pratt,  was  confined  for  some  eleven  months  in  New  York,  but  had  never  been 
arraigned  for,  much  less  convicted  of,  crime.  His  ^*  scheme''  for  obtaining 
his  enlargement  was  simple.  He  wrote  to  his  counsel  that  he  knew  the  where- 
abouts of  a  certain  A.,  who  had  been  concerned  in  the  robbery  in  question. 
His  counsel  conmiimicated  this  to  the  bank,  and  the  latter  to  the  proper  author- 
ities, by  whom  a  messenger  was  at  once  despatched  to  see  Pratt,  and  take 
down  his  statement.  This,  when  received,  was  found  not  suf&cient  to  con- 
vict A. ,  the  only  man  Pratt  had  in  view,  but  to  implicate  Glover,  whom  he 
did  not  intend  to  touch,  so  strongly,  that  Glover  was  arrested,  and  brought 
here  for  trial.  He  was  defended  by  the  ablest  counsel,  and  the  jury  disagreed. 
Pratt,  at  £his  trial,  said,  that,  a  short  time  before  the  robbery,  when  he  was 
a  clerk  in  the  employ  of  one  William  R.  Gray,  of  New  York,  a  dealer  in  stolen 
bonds,  Glover  came  into  the  office,  and  Gray,  saying  that  business  was  dull, 
asked  him  if  he  could  not  get  him  some  ^*  stuff."  Glover  said  that  he  knew 
of  a  **  job  "  that  was  coming  off,  and  he  should  soon  have  what  Gray  wanted. 
A  few  days  before  the  consimmiation  of  the  crime.  Glover  came  with  Pratt  to 
Boston,  registered  his  name  in  what  was  afterwards  considered,  to  be  a  dis- 
guised hand  as  from  Hong  Kong,  and  spent  Thanksgiving  Day  here,  during 
which  day — a  cold  one  —  they  walked  down  the  Common,  and  down  Boylston 
Street  on  the  side  opposite  that  on  which  stood  the  bank.  When  they  reached 
that,  Glover  pointed  to  it,  and  said,  **  There  is  a  bank  which  will  soon  catch 
hell.'*  The  next  day  they  returned  to  New  York,  and,  four  days  after,  Pratt 
saw  Glover  forge  the  signatures  of  some  of  the  owners  of  registered  United 
States  bonds,  and  acknowledge*  them  before  one  Martine,  who  in  turn 
subscribed  another  name  (a  fictitious  one)  as  that  of  an  attesting  notary- 
public. 

At  the  first  trial  this  testimony  was  not  sufficient,  but,  at  the  second,  Pratt 
gave  the  same  evidence ;  and  this  time  the  government  had  procured  one  of 
the  very  bonds  on  which  the  owner's  name  had  been  forged,  which  had  been 
attested  by  this  Martine  in  the  name  of  a  non-existent  notary,  and  which  was 
shown  to  have  been  stolen  from  the  Boylston  Bank.  When  the  prosecuting 
officer  stated  in  his  opening  that  such  evidence  would  be  given,  the  prisoner's 
counsel  asked  for  and  obtained,  on  the  ground  of  surprise,  a  postponement 
of  the  trial  for  a  fortnight.  But,  at  the  end  of  that  time,  the  defence  had  no 
explanation  that  satisfied  the  jury.  Glover  himself  testified  in  his  own  behalf, 
and  was  convicted.  A  motion  was  made  in  the  Superior  Criminal  Court  for  a 
new  trial,  in  which  this  *  *  Rev. ' '  missionary  was  fully  heard.  She,  and  a  crim- 
inal person  who  had  been  pardoned  from  prison  upon  her  representation  that 
he  was  dying,  —  and  who  was  sufficiently  intimate  at  her  house  to  call  there 
frequently  and  introduce  Pratt  as  a  visitor  there,  — were  present,  and  exam- 
ined; and  the  court  refused  to  grant  a  new  trial.  The  question  before  it  was 
not  whether  the  convict  should  absolutely  he  setfree^  but  whether  there  was  suffi- 
cient doubt  of  the  complete  regularity  of  his  conviction  to  warrant  giving  him 
a  second  chance.  And  there  was  not  that  degree  of  doubt.  Pratt,  though 
not  virtuous,  nor  in  any  way  justified  by  the  government,  was  decidedly 
inteUigeut,  was  himself  the  son  of  a  clergyman,  had  shown  no  malice  against 
Glover,  had  no  motive  to  say  he  had  sworn  falsely  against  him,  and  was  very 
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clearly  no  such  fool  as  to  accuse  himself  of  violating  the  Ninth  Command- 
ment without  motive,  and  to  do  so  to  the  active  friends  of  Glover,  known 
to  him  to  be  such.  Exceptions  were  taken  to  the  Supreme  Judicial  Court, 
ably  argued  for  the  defence,  and  overruled. 

Then  the  woman  we  have  referred  to,  and  the  man  who  had  escaped 
prison,  and  apparently  recovered  his  health  by  her  means,  induced  our  excellent 
Lieutenant-Governor  to  go  to  New  York  and  inquire  into  the  case  of  the 
unfortunate  Glover;  and  afterwards,  it  seems,  the  case  was  heard  by  the  Com- 
mittee on  Pardons,  sitting  as  a  court  of  errors  and  appeals,  and  feeling 
themselves  competent  to  decide,  after  hearing  the  criminal  only,  or  chiefly 
those  nice  points  of  law  which  are  not  understood  by  the  Supreme  and 
Superior  Courts. 

The  cobweb  which  seems  to  have  enmeshed  the  wits  of  the  Honorable 
Council  was,  that  the  principal  facts  which  showed  Glover's  complicity  in  the 
robbery,  —  those  which  were  so  completely  corroborated  by  the  production  of  the 
bond  and  the  proof  of  his  handwriting  thereon,  — those  facts  were  posterior  in 
point  of  time  to  the  robbery;  but  they  none  the  less  proved,  in  connection  with 
the  others,  that  he  was  accessory  before  the  fact  to  the  satisfaction  of  the  court 
and  jury.  And  no  one  who  has  observed  the  solicitude  with  which  the  rights 
of  accused  persons  are  guarded  in  our  courts  will  imagine  that  any  man  erro- 
neously convicted,  and  with  the  best  legal  coimsel  to  point  out  every  error, 
will  appeal  in  vain  to  any  such  tribunal.  The  difficulty  is  on  the  other  side. 
We  have  gradually  made  it  excessively  difficult  to  convict  a  criminal.  It  has 
been  well  said,  that  it  is  almost  impossible  to  convict  a  murderer  according  to 
law.  And,  when  the  man  is  convicted,  any  men  who  happen  to  be  members 
of  the  executive  council,  and  to  be  particularly  soft-hearted,  may  think  it 
their  duty,  five  years  afterwards,  to  revise  and  correct  proceedings  which 
they  not  only  cannot  then  understand  so  well  as  the  proper  tribunals  did  at 
the  time,  but  which,  very  probably,  they  could  not  rightly  have  understood  if 
they  had  taken  place  in  their  presence. 

Such  exercise  of  the  pardoning  power,  which  has  grown  far  too  frequent, 
if  not  habitual,  in  our  Commonwealth,  calls  loudly  for  public  observation. 

The  credit  accorded  to  Bullard,  now  in  the  State  prison  on  account  of  his 
share  in  the  crime,  and  who,  it  seems,  has  said  that  he  did  not  believe  that 
Glover  had  any  thing  to  do  with  it,  is  charmingly  innocent.  So  is  the  pro- 
found confidence  reposed  in  the  judgment  of  the  prison  officers  and  the  detec- 
tives. It  is  singular  that  the  opinions  of  such  persons  should,  in  the  minds  of 
the  counsel,  be  weighed  against  the  verdict  of  a  jury  and  the  decision  of  a 
judge. 

But  leaving  out  of  view  the  question  whether  importance  should  be  attached 
to  the  testimony  of  a  convicted  thief,  given  to  officers  and  others  in  his  prison, 
and  without  cross-examination,  —  whether  one-half  of  the  inmates  of  the 
State  prison  should  be  released  on  the  evidence  or  opinions  of  the  other  half, 
—  we  will  add,  that  it  was  clearly  proved,  that,  during  all  the  time  before  the 
robbery  covered  by  Pratt's  account,  Bullard  was  actively  and  continuously 
engaged  in  boring  through  the  bank-safe,  and  could  not  know  what  was  going 
on  in  New  York.  But  the  very  great  looseness  of  the  thinking  faculties  in 
the  writer  of  the  report  is  shown,  where  he  says  that  the  Attorney-General 
VOL.  XI.  26 
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certifies  that  he  became  oonyinced  Hiat  Glover  had  been  wTongfally  conyicted. 
He  has  never  certified  any  snch  thing;  and  no  one  has  been  absurd  enough  to 
ask  him,  as  attorney-general,  to  give  a  certificate  in  a  case  in  which  he  had 
been  counsel  for  the  defendant  before  his  public  appointment,  and  with  which 
he  afterwards  had  no  connection.  This  he  himself  tells  us,  adding,  that,  if  he 
ever  said  any  thing  to  warrant  the  statement,  it  was  that  he  believed  Glover 
knew  he  was  buying  the  stolen  bonds,  but  did  not  believe  he  had  previous 
knowledge  of  the  robbery.  He  was  not  present  at  any  trial,  and  knew  nothing 
of  the  facts  developed. 

Is  this  a  certificate  of  innocence,  and  one  which  should  outweigh  the  ver- 
dict of  a  jury  and  the  judgments  of  courts?  Perhaps,  some  day,  the  judge  of 
the  Court  of  Appeals  will  remember  the  advice  which  Lord  Mansfield  gave 
to  Sir  William  Jones,  then  going  out  to  India  as  a  judge:  Give  your  judg- 
ments, but  never  the  reasons  for  them.  Your  judgments  will  doubtless  be 
right,  but  your  reasons  will  be  very  apt  to  be  wrong.  But  Sir  William  was 
going  to  be  a  judge,  and  to  hear  arguments  from  both  sides  before  he  gave 
his  judgments.  The  trouble  with  the  Council  is,  that  they  hear  a  great  deal 
more  of  one  side  than  of  the  other,  and  perhaps  a  good  deal  out  of  court,  espe- 
ciaUy  when  inquiries  are  made  by  one  of  them  in  New  York;  and  that,  more- 
over, it  is  pleasant  to  be  merciful.  So  the  quality  of  mercy  is  strained  in  too 
many  instances,  and  the  softness  which  we  admire  in  the  heart  becomes  less 
admirable  when  it  affects  the  head.  If  reasons  are  as  plenty  as  blackbenies, 
it  is  better  not  to  give  them,  if  they  convince  only  the  reasoner. 

If  the  new  evidence  suggested  had  any  value,  the  statement  of  that  would 
have  been  worth  all  the  re^t.  It  is  only  new  evidence  which  the  executive 
should  consider.  And  it  would  be  well  to  remember  also  that  society  has  its 
claims,  as  well  as  the  criminal. 

Alteration  of  Note.  —  Citizens^  National  Bank  v.  Richmond.  —  This  case 
arose  out  of  somewhat  curious  circumstances.  The  defendant  indorsed  the 
note  of  L.  W.  Pond  for  i500.  Pond  in  some  way,  by  the  aid  of  chemicals, 
contrived  to  render  the  figures  and  words  showing  the  amount  of  the  note  in- 
visible, and  raised  the  amount  of  the  note  to  $2,000.  The  note  was  then  pre- 
sented by  him  to  the  plaintiffs  for  discount,  and  the  plaintiffs  disooimted  it  in 
the  ordinary  course  of  their  business,  and  in  good  faith.  Pond  was  subse- 
quently arrested,  and  held  to  answer  to  the  charge  of  a  large  number  of  fraudu- 
lent transactions.  Some  doubt  having  arisen  as  to  the  note  in  question,  the 
bank,  in  the  presence  of  the  defendant  and  without  objection  on  his  part, 
applied  a  solution  of  nutgalls  to  the  writing,  which  disclosed  the  change  that 
had  been  made  in  it.  At  maturity,  payment  was  demanded,  and  two  notices 
were  sent  to  the  defendant,  as  indorser, — one  as  upon  a  note  for  9500,  and  one 
as  upon  a  note  for  i2,000.  The  lower  court  ruled  that  the  plaintiffs  could  not 
recover;  and  they  alleged  exceptions.  The  Supreme  Court  has  now  over- 
ruled the  exceptions,  on  the  ground  that  **  the  defendant  never  made  the  note 
for  $2,000,  which  was  the  only  one  that  the  plaintiffs  accepted." 
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MINNESOTA. 

The  difficulties  that  Mrs.  Lockwood  met  in  her  application  for  admission  to 
the  bar  of  the  Supreme  Court  of  the  United  States,  exist,  it  seems,  in  this 
State  too.  Mrs.  Darsett  applied  to  Judge  Young  for  admission.  She  passed 
a  **  brilliant  examination,"  and  possessed  the  requisite  qualifications  of  char- 
acter, learning,  and  ability.  The  Judge,  however,  construed  the  statute,  that 
**  any  male  person  of  the  age  of  twenty-one  years,"  with  certain  qualifications, 
is  entitled  to  admission,  to  prohibit  by  implication  the  admission  of  women; 
and  refused  Mrs.  Darsett's  application.  In  denying  the  petition,  the  Judge 
took  occasion  to  say  :  — 

"  The  law  ig  noted  for  its  conservatism,  and  especially  so  is  that  class  of  lawyers 
and  judges  who  have  made  their  profession  a  life  study,  and  believe  that  a  lawyer 
can  only  attain  to  a  standing  worthy  of  his  calling  by  a  life-long  application  thereto. 
The  part  assigned  to  women  by  nature,  is,  as  a  rule,  inconsistent  with  this  idea.  The 
work  which  the  wives  and  mothers  of  our  land  are  called  upon  to  perform,  and  the 
part  they  are  to  take  in  training  and  educating  the  young,  and  which  none  other  can 
do  so  well,  forbids  that  they  shall  bestow  that  time  early  and  late  in  labor,  so  essen* 
tial  in  attaining  to  the  eminence  to  which  the  true  lawyer  should  ever  aspire.  It 
cannot,  therefore,  be  said  that  the  opposition  of  courts  to  the  admission  of  females  to 
practise,  when  such  opposition  has  been  manifest,  i^  to  any  extent  the  outgrowth  of 
that  conservatism,  or,  as  it  is  sometimes  styled,  '  old  fogy  ism,'  which  is  opposed  to 
the  enfranchisement  of  women :  it  arises  rather  from  a  comprehension  of  the  magni- 
tude of  the  responsibilities  connected  with  the  successful  practice  of  law,  and  a  desire 
to  grade  up  the  profession,  and  encourage  only  those  to  adopt  the  same,  as,  i^om  their 
attainments,  natural  and  acquired,  are  qualified  for,  and,  from  their  adaptability  and 
earnestness,  it  may  reasonably  be  expected  will  honor,  the  calling.  Sex  is  by  no 
means  the  only  criterion  by  which  to  determine  this  question,  as  is  evidenced  by  the 
many  male  persons  applying  for  admission,  whose  characters,  learning,  and  ability 
entitle  them  to  take  but  a  low  seat  in  the  practice.  Such  is  the  proportion  of  this 
dais  of  applicants  received,  that  the  *  lower  seats '  are  all  full ;  and,  for  the  honor  of 
the  profession,  it  it  desirable  that  every  means  shall  be  adopted  which  will  tend  to 
raise  the  standard  of  legal  ability,  not  forgetting  the  moral  worth." 

In  Wisconsin,  a  similar  application  has  been  made  in  behalf  of  Miss 
Goodell,  whose  present  position  is  thus  given  in  the  Chicago  Legal  News :  — 

"  Chief  Justice  Ryan,  of  the  Supreme  Court  of  Wisconsin,  in  a  solemn  adjudica- 
tion firom  the  bench  of  that  august  tribunal,  said  that  a  woman  could  not  practise 
*  law  in  that  State ;  and  still  she  does  1  Miss  Goodell  was  admitted  by  Judge  Conger, 
of  Janesville,  to  practise  in  his  court.  She  afterwards  applied  to  the  Supreme  Court, 
and  had  the  law  laid  down  as  stated  above.  Notwithstanding  the  opinion  of  the 
Supreme  Court  that  a  woman  cannot  practise,  Judge  Conger  has  not  revoked  Miss 
Goodell's  license,  but  allows  her  to  practise  in  his  court,  in  contempt  of  the  decision 
of  Chief  Justice  Ryan ;  and  we  are  informed  she  is  doing  a  good  business." 

MISSOURI. 

Quasi  Corporations.  —  Liability  of  Counties.  —  Harrison  et  at,  v. 
The  County  of  St,  Louis,  —  The  defendants  contracted  with  one  Luken  to  lay 
water-pipes  along  certain  streets  to  the  grounds  of  the  county  insane  asylum, 
there  to  connect  with  the  cistern  of  the  asylum.     The  work  was  to  be  done  to 
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the  satisfaction  of  the  county  engineer,  and  was  to  be  superintended  by  him. 
Provision  was  also  made  in  the  contract  that  such  precautions  should  be  taken 
in  the  execution  of  the  work  as  the  engineer  should  direct.  In  the  prosecution 
of  the  work,  a  ditch  was  dug  on  the  grounds  of  the  asylum,  then  owned  by  the 
county.  The  minor  son  of  the  plaintiff,  in  the  employ  of  the  contractor,  was 
engaged  in  laying  the  pipe  along  the  bottom  of  this  ditch,  when  the  sides  caved 
in,  owing  to  insufficient  shoring,  and  he  was  suffocated.  The  defendants 
demurred  to  the  plaintiff's  petition,  setting  out  the  above  facts,  on  the  ground 
that  the  county  is  a  political  subdivision  of  the  state,  and  not  a  body  corporate, 
either  private  or  municipal,  liable  for  the  misconduct  of  its  servants  or  em- 
ployes. The  Supreme  Court  overruled  the  demurrer.  The  court  says  (per 
Sherwood,  J.) :  — 

"  In  the  view  we  have  taken  of  this  case,  it  would  be  foreign  alike  to  our  purpose 
and  the  facts  admitted  by  the  demurrer  to  question  the  correctness  of  the  proposition 
80  generally  concurred  in  elsewhere,  asserted  in  Reardon  v.  Su  Louit  Countyy  ^  Mo. 
655, '  that  quasi  corporations,  created  by  thA  legislature  for  the  purposes  of  public 
policy,  are  not  responsible  for  the  neglect  of  duties  enjoined  on  them^  unless  the  action 
is  given  by  the  statute.'  But  as  Mr.  Justice  Metcalf,  in  Bigelow  v.  Randolph,  14 
Gray,  641,  when  speaking  of  the  rule  established  in  Mower  v.  Leicester^  9  Mass.  247, 
that  a  private  action  cannot  be  maintained  against  a  quasi  corporation  for  neglect  of 
corporate  duty,  unless  the  action  be  given  by  the  statute,  very  appropriately  remarks : 
*  7%/«  rule  of  law,  however,  is  of  limited  application.  It  is  applied  in  the  case  of  towns 
only,  to  the  neglect  or  omission  of  a  town  to  perform  those  duties  which  are  imposed 
on  all  the  towns  without  their  corporate  assent,  and  not  to  the  neglect  of  those  obliga- 
tions which  a  town  incurs  when  a  special  duty  is  imposed  on  it  with  its  consent,  ex- 
press or  implied,  or  a  special  authority  is  conferred  on  it  at  its  request.  In  the  latter 
case,  a  town  is  subject  to  the  same  liabilities  for  the  neglect  of  those  special  duties  to 
which  private  corporations  would  be,  if  the  same  duties  were  imposed,  or  the  same 
authority  conferred  on  them,  including  their  liability  for  the  wrongful  neglect  as  well 
as  the  wrongful  acts  of  their  officers  and  agents.* 

"  In  the  case  at  bar,  the  county  of  St.  Louis  was  not  engaged  in  the  discharge  of 
duties  imposed  alike  by  general  law  on  all  counties,  —  duties  whose  performance,  if 
neglected,  might  have  been  enforced  by  appropriate  procedure  for  that  purpose ;  but 
in  the  discharge  of  a  self-imposed  duty  not  enjoined  by  any  law.  And  the  test  of  the 
matter  is  this :  That  the  cpunty  could  not  have  been  compelled  to  enter  on  the 
work  for  whose  performance  it  contracted. 

"  If  the  doctrine  asserted  in  Bigelow  v.  Randolph,  supra,  be  the  correct  one, — and 
it  has  received  the  approval  of  Mr.  Justice  Dillon  in  his  work  on  Corporations,  vol.  ii. 
sect.  762,  —  and  if,  as  before  stated,  the  county  undertook  the  contract  of  its  own  voli- 
tion, and  not  in  the  observance  of  a  public  duty  imposed  by  general  law,  —  then  there 
is  no  refuge  from  this  result :  that  the  county,  in  regard  to  the  performance  of  that  con- 
tract, must  occupy  the  same  attitude  as  if  a  mere  private  corporation,  and  the  work 
thus  contracted  for  should  be  deemed  a  private  enterprise,  undertaken  for  its  own 
local  benefit ;  and  this  is  more  especially  the  case,  as  the  work  at  the  time  of  the 
occurrence,  which  resulted  in  this  action,  was  being  done  on  its  own  property.  And 
it  certainly  can  make  no  difference,  in  point  of  principle,  whether  the  '  special  duty 
is  imposed  with  its  consent,  express  or  implied,'  or  whether,  as  in  the  present  case, 
it  voluntarily  assumed  the  performance  of  that  which,  if  imposed  by  the  legislature, 
and  assented  to  by  the  county,  would  have  become  a  special  duty.  For  it  is  the 
element  of  consent  which  attaches  civil  liability,  with  its  attendant  consequences,  to 
the  act  done ;  in  other  words,  as  certain  results  flow  from  the  acceptance  by  the 
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quasi  corporation  of  that  Tiolation  which  fixes  its  liability.  Consequently,  it  mnst 
become  quite  immaterial  whether  Xhe  thing  done,  from  which  civil  liability  ensues, 
originates  in  the  free  act  of  the  county  in  the  first  place,  or  whether  it  is  legislative 
permission,  and  its  subsequent  acceptance  by  the  county,  which  gives  origin  to  the 
act  whose  negligent  performance  produces  the  injury  complained  of.  .  .  . 

'*  This  case  is  one  of  first  impression  in  this  State,  and  perliaps  elsewhere ;  and  if 
it  goes  beyond  abjudicated  cases,  it  certainly  does  not  go  beyond  the  principles  which 
those  cases  enunciate." 

Suicide.  —  A  novel  claim,  says  the  Central  Law  Journal ,  has  been  filed  in 
the  Probate  Court  by  the  proprietor  of  a  hotel  in  St.  Louis.  It  is  against  the 
estate  of  a  person  who  committed  suicide  in  the  claimant's  hotel,  and  by  which 
he  was  greatly  daipaged  in  his  business,  from  the  boarders  leaving  hts  house 
on  account  of  the  tragedy.  It  is  contended  that  a  man  committing  murder 
upon  another  is  liable  for  damages,  and  consequently  a  man  murdering  himself 
is  equally  responsible  for  any  injury  that  may  result  fi*om  his  rash  and  illegal 
act 

H.  M.  VoRiES,  judge  of  the  Supreme  Court,  died  Oct.  80,  in  his 
sixty-sixth  year. 

NEW  YORK. 

Jurisdiction  over  Lands  ceded  to  the  United  States.  —  TA* 
Army  and  Navy  Journal  contains  an  interesting  discussion,  from  the  military 
point  of  view,  of  the  recent  occurrence  at  West  Point.     The  Journal  says  :  — 

"  A  few  weeks  ago  we  alluded  to  the  case  of  a  second-class  private  of  engineers, 
who,  while  on  duty  as  a  sentinel  at  West  Point,  mortally  wounded  a  hack-driveK 
As  the  case  involves  some  points  of  interest  to  the  army,  we  propose  to  discuss  it. 
In  the  first  place,  it  is  to  be  observed  that  the  shooting  by  the  sentinel  occurred  on 
lands  belonging  to  the  United  States,  to  which  the  New  York  legislature  had  spe- 
cially ceded  jurisdiction.  Nevertheless,  a  justice  of  the  peace  issued  a  warrant  for 
the  arrest  of  the  sentinel,  for  violation  of  the  laws  of  New  York ;  but  permission  to 
execute  this  process  was  refused  by  the  then  superintendent,  who,  however,  per- 
mitted a  county  coroner  to  come  on  the  reservation  and  empanel  a  jury,  which 
found  that  the  citizen  came  to  his  death  at  the  hands  of  the  soldier.  Mean- 
while, United  States  Commissioner  Osborne  had  been  communicated  with,  and  a 
warrant  duly  issued  placed  in  the  hands  of  a  deputy  United  States  marshal  and 
duly  acknowledged  by  the  commanding  officer,  and  the  sentinel  turned  over  to 
the  United  States  civil  authorities  of  criminal  jurisdiction.  In  due  time  the  case 
came  on  for  hearing  in  the  commissioner's  court  in  New  York  City,  the  United 
States  being  represented  by  General  B.  F.  Foster,  Assistant  District-Attorney,  and 
the  prisoner,  under  special  permission  fVom  the  Secretary  of  War,  by  Professor 
Gardiner,  professor  of  law  at  the  Military  Academy.  From  the  evidence  ad- 
duced,—  all  possible  witnesses  having  been  examined, — it  appeared,  that  shortly 
after  midnight,  while  the  sentinel  was  walking  post  between  the  academic  build- 
ing and  South  gate,  he  heard  a  carriage  rapidly  proceeding  by  the  lower  road,  in 
front  of  Cadet  Hospital,  towards  that  gate.  Stepping  to  the  junction  of  the 
roads  near  a  gaslight,  he  challenged  the  driver — a  stranger  —  three  times,  ordering 
)iim  to  halt,  which  summons  was  not  immediately  obeyed.  The  sentinel  then 
ran  in  front  of  tiie  team  to  stop  it,  but  had  to  spring  to  one  side  to  avoid  being 
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run  oyer.  As  the  carriage  passed,  his  piece,  was  fired  in  close  proximity.  The 
ball  was  cut  in  two  by  passing  through  the  carriage  lamp.  It  there  pierced  the 
cushion  of  the  driver's  seat  from  beneath,  and  penetrated  the  driver's  leg  between 
the  knee  and  thigh,  carrying  into  the  wound  portions  of  the  cushion.  The  wound 
was  not  necessarily  mortal,  but  in  a  few  days  tetanus  ensued,  resulting  in  death. 
It  further  appeared  by  the  evidence,  that  the  sentinel  was  required  to  load  his 
piece  at  ten  o'clock  with  ball  cartridge,  not  only  to  give  an  alarm  in  case  of  fire, 
but  to  use,  if  necessary.  He  was  required  to  stop  and  examine  all  suspicious 
characters  and  vehicles ;  to  take  them  to  the  guard-house  at  the  entrance-gate,  if 
necessary,  for  examination ;  and  to  prevent  fast  driving.  These  orders  were  un- 
doubtedly legal,  as  they  were  concluded  to  be,  and  were  given  in  the  exercise  of 
a  discretion  Imposed  upon  all  commanding  officers  intrusted  with  the  care  of  large 
quantities  of  government  property,  on  military  sites  exclusively  under  the  juris- 
diction of  the  national  government. 

"  As  certain  citizens  are  permitted  to  reside  at  West  Point,  and  a  hotel  is  located 
there,  with  sanction  of  the  proper  authorities,  the  question  of  extent  of  military 
authority  in  matters  of  police  as  to  citizens  also  became  an  element  to  be  considered. 
It  was  long  ago  held  by  a  United  States  attorney-general,  that,  although  there  is  a 
United  States  post-office  located  at  the  Point,  it  did  not  authorize  a  citizen  to  insist 
on  a  right  of  way  to  such  office,  when  the  post  commander,  in  the  exercise  of  his 
military  discretion,  chose  to  exclude  them.  In  the  same  manner,  it  may  be  said, 
that  whoever  comes  upon  a  military  post,  whether  for  business  or  pleasure,  comes 
there  subject  to  such  military  police  regulations  as  the  conmianding  officer,  m  his 
judgment,  may  deem  necessary. 

"  In  defence,  the  sentinel  set  up  an  accidental  shooting ;  but  it  was  also  argued, 
that,  even  had  it  been  deliberate,  a  certain  amount  of  discretion,  such  as  an  ordinary 
man  would  use,  was  vested  in  the  soldier,  in  determining  how  he  was  to  obey  his 
lawful  orders,  and  compel  the  hackman  to  submit  to  inspection.  It  was  conceded 
that  there  had  been  no  malice  on  the  part  of  the  soldier,  as  the  evidence  showed  he 
was  a  stranger  to  the  deceased.  If  he  had  acted  unlawfully  and  wilfully,  then, 
under  the  Revised  Statutes  of  the  United  States,  the  shooting  would  have  been 
'  manslaughter.'  He  was,  however,  as  was  argued  by  counsel,  acting  lawfully  when 
he  challenged  and  endeavored  to  halt  the  driver.  Assuming  the  shooting  to  have  been 
intentional  or  wilful,  —  which  the  direction  of  the  shot,  when  the  sentinel  was  so  close 
to  the  deceased,  made  highly  improbable,  —  nevertheless,  the  sentinel  acted  under 
lawful  orders,  and  not  in  excess  of  the  discretion  reposed  in  him,  and  was,  there- 
fore, not  amenable  under  the  statute. 

"After  a  careful  hearing.  Commissioner  Osborne  laid  the  case  and  all  the 
evidence  before  the  United  States  grand  jury  for  the  Southern  District  of  New 
York,  who  refused  to  find  a  '  true  bill ; '  and,  on  motion  of  prisoner's  counsel,  he 
was  duly  discharged,  and  returned  to  duty.  Since  then,  we  understand  that  the 
local  State  grand  jury  and  district-attorney  for  Orange  County  have,  within  the  week, 
undertaken  to  investigate  this  case  under  the  laws  of  New  York,  and  that  this  grand 
jury  found  a  '  true  bill.'  In  doing  this,  officers  at  West  Point,  though  not  all  who 
were  material,  were  summoned  to  Newburgh  as  witnesses,  at  their  own  expense,  and 
temporarily  withdrawn  from  their  public  duties.  If  the  subpoenas  served  upon  them 
had  shown  on  their  face  that  the  case  was  the  identical  one  we  have  referred  to,  we 
believe  they  would  have  been  justified  in  refusing  to  recognize  the  validity  of  the 
process.  While  respect  to  the  civil  authority  is  always  to  be  enjoined  upon  the 
military  man,  yet  it  is  also  to  be  borne  in  mind  that  unconstitutional  process,  or  such 
as  has  been  issued  without  jurisdiction,  —  as  was  the  case  of  that  from  this  last  coro- 
ner's jury,  — is  absolutely  void.  We  have  no  more  noticeable  instance  than  in  the  lawa 
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of  some  States,  which,  when  a  haheoM  corpus  is  issued  from  the  State  coart,  authorize 
the  sheriff  to  take  into  his  custody  the  individual  whose  liberty  is  sought  Yet  the 
United  States  Supreme  Court  has  declared  that  an  army  officer,  served  with  such  a 
writ  to  produce  a  soldier  on  ground  of  illegal  enlistment,  should  neither  surrender 
his  custody  nor  produce  him,  but  only  make  respectful  return  of  the  grounds  for 
holding  him. 

**  We  are  at  a  loss  to  conceive  how  the  local  State  authorities  can  assume  to 
interfere  in  this  matter,  after  the  numerous  decisions  upon  the  point.  Cession  of 
jurisdiction  must  be  for  some  purpose ;  and,  if  not  for  this,  it  is  difficult  to  determine 
what  the  object  could  be.  For  offences  not  committed  on  the  ceded  tract,  the  State 
authorities  would  undoubtedly  have  jurisdiction  ;  but  in  this  case  Congress  had,  by 
law,  provided  for  the  identical  offence,  and  as  to  the  court  where  triable.  £xclu- 
sire  legislation  signifies  exclusive  jurisdiction.  As  well  might  the  State  authorities 
claim  jurisdiction  over  an  offence  committed  in  the  ceded  tract,  commonly  called 
the  District  of  Columbia.  We  presume  a  warrant  will  be  issued  by  the  State  au- 
thorities, and  a  demand  made  on  the  soldier's  present  commanding  officer  for  his 
surrender. 

"  Over  half  a  century  ago,  Attorney-General  Wirt  delivered  an  interesting  opinion 
on  the  duty  of  a  commanding  officer,  under  the  present  fifty-ninth  article  of  war. 
Said  he : '  The  commanding  officer  owes  a  duty  to  the  men  under  his  command,  —  he 
owes  them  the  duty  of  protection,  so  long  as  they  continue  in  the  faithful  discharge 
of  their  duty.  This  duty  is  first  in  point  of  time,  and  highest  in  point  of  obligation. 
This  thirty -third  article  (now  fifty-ninth)  gives  him  no  authority  to  withdraw  that 
protection  and  deliver  over  his  men  to  others,  except  in  the  case  which  it  describes, 
where  they  are  accused  of  such  an  offence  as  is  punishable  by  the  known  laws  of  the 
land.  To  justify  him  in  delivering  them  up,  he  must  see  that  the  case  described  by 
the  article  has  arisen.  He  is  required  by  his  duty  to  exercise  his  judgment  upon 
the  case.  It  is  not  enough  to  tell  him  that  some  offence  has  been  committed :  he 
must  know  what  the  specific  offence  is,  in  order  that  he  may  see  whether  it  is  an 
offence  "  punishable  by  the  known  laws  of  the  land."  ' 

**  In  the  case  under  consideration,  the  State  authority,  having  no  jurisdiction,  can 
make  no  lawfbl  demand  which  will  withdraw  the  soldier  from  his  duty  and  service 
to  the  general  government.  Any  legal  process  void  for  want  of  jurisdiction  is  abso- 
lutely null,  and  whoever  acts  under  it  does  so  at  his  peril.  The  laws  of  the  land  in 
this  case  are  those  of  the  United  States,  and  not  of  the  State.  Should  the  soldier 
chance  to  be  arrested  under  it,  his  counsel  propose  to  apply  to  the  United  States 
District  Court  for  a  writ  of  habe<u  corpus,  and  thus  take  him  by  summary  proceedings 
from  the  custody  of  the  State  sheriff." 

Revenue  Tax.  —  United  States  v.  Halloran.  —  United  States  District 
Court,  Southern  District  of  New  York.  —  An  action  to  recover  an  unpaid 
tax  on  spirits.  The  producing  capacity  of  the  defendant's  distillery  was  duly 
fixed  by  a  survey  made  in  accordance  with  the  provisions  of  the  tenth  section 
of  the  **  Act  imposing  taxes  on  distilled  spirits,"  approved  July  20,  1868  (15 
Stat.  129),  at  1,531  gallons  of  spirits  per  rfiem,  eighty  per  cent  thereof  being 
1,224  gallons.  During  the  month  of  March,  1869,  the  defendant,  in  fact^ 
produced  less  than  eighty  per  cent  of  the  producing  capacity  of  bis  still  j  wa» 
asseosed  for  the  actual  amount  produced,  and  paid  the  assessment.  The 
government  sued  to  recover  the  difference  between  the  tax  paid  and  the 
amount  of  the  tax  upon  eighty  per  cent  of  the  capacity  of  the  still.  The 
court  (Shipman,  J.),  after  referring  to  the  above  facts,  says:  — 
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"  Firtt,  The  twentieth  section  of  the  act  of  July  20,  1868,  made  the  producing 
capacity,  under  the  above-recited  facts,  and  not  the  amount  produced,  the  measure  of 
taxation. 

"  The  distiller  was,  at  all  events,  made  taxable  for  a  production  of  spirits  not  less 
than  eighty  per  cent  of  the  producing  capacity  of  his  distillery,  as  determined  by  the 
survey ;  whether  that  quantity  was  actually  produced  by  him  or  not,  or  whether  he 
used  a  bushel  of  grain  or  not,  eighty  per  cent  of  the  estimated  (not  actual)  capa- 
city of  the  distillery  was  the  smallest  amount  for  which  he  was  made  taxable.  If  lie 
actually  produced  more,  or  if  the  quantity  of  grain  or  other  materials  used  for  dis- 
tillation, as  ascertained  by  the  assessor,  showed  a  larger  production,  he  was  made 
taxable  to  the  full  extent  of  that  production  thus  shown.  Collector  v.  Beggt,  17 
Wall.  182 ;  Palman  v.  Colkctor,  20  id.  189. 

"  Second,  An  assessment  by  an  officer  is  not  a  condition  precedent  to  the  collec- 
tion of  taxes,  where  the  statute  prescribes  the  amount  to  be  paid ;  and  tliis  amount 
can  be  recovered  in  an  action  of  debt. 

**  An  assessment  is  only  determining  the  value  of  the  thing  taxed,  and  the  amount 
of  the  tax  required  of  each  individual.  It  may  be  made  by  designated  officers,  or  by 
the  law  itself.  Dollar  Savings  Bank  v.  United  States,  19  Wall.  227  ;  9  Alb.  Law  Jour. 
802.  The  twentieth  section  of  the  statute  imposing  a  tax  upon  distillers  (15  Stat,  at 
Large,  133),  indeed,  requires  that  the  assessor  shall  determine  whether  the  distiller 
has  accounted  in  his  return  for  the  product  of  the  materials  which  he  used ;  and  a 
rule  is  prescribed  by  which  such  ascertainment  shall  be  made.  No  question  is  raised 
in  this  case  that  the  true  amoimt  of  spirits  which  was  actually  made,  or  which  should 
have  been  made,  was  not  returned  and  correctly  ascertained  by  the  assessor.  It  is  ad- 
mitted that  the  spirits  actually  made  did  not  equal  eighty  per  cent  of  the  producing 
capacity.  Under  these  facts,  the  law  itself,  and  not  the  assessor,  determined  that  the 
measure  of  the  taxation  to  be  imposed  upon  the  distiller  was  eighty  per  cent  of  the 
producing  capacity.  He  had  become  liable  to  pay  upon  the  eighty  per  cent,  and 
might  liave  been  liable  to  pay  more,  in  case  he  had  produced  beyond  the  minimum 
rate,  or  if  the  quantity  of  grain  used  for  distillation,  as  ascertained  by  the  assessor, 
shows  a  larger  production. 

**  Third,  In  an  action  upon  the  distiller's  bond,  an  erroneous  assessment,  which 
did  not  include  the  amount  actually  due,  as  prescribed  by  the  statute,  is  not  conclu- 
sive against  the  government.  It  is  claimed  by  the  defendant,  that  the  assessor  had 
assessed  upon  tlie  distiller's  return,  and  had  found  that  $1,496  only,  was  due  for 
barrel  tax  and  per  diem  tax,  which  amount  was  collected  by  distraint,  and  that  the 
assessment  so  made  and  paid  is  final  and  conclusive,  and  the  government  can  have 
no  action  for  the  recovery  of  any  tax  for  the  month  of  March,  even  though  the  tax 
which  was  collected  was  for  a  less  sum  than  might  have  been  assessed  under  the 
law. 

"  The  principles  which  have  been  declared  in  Dollar  Savings  Bank  v.  Unitftd  States, 
19  Wall.  227,  and  in  Clinckenbeard  v.  United  States,  21  id.  65,  seem  to  be  decisive  upon 
this  point.  In  the  former  case,  it  was  held  that  an  action  of  debt  would  lie  to  re- 
cover an  amount  due  for  taxes  which  had  not  been  assessed.  The  latter  case  de« 
cided  that,  in  an  action  against  a  distiller  upon  his  bond  to  recover  the  amount  of  an 
assessed  tax,  the  assessment,  though  not  appealed  from,  was  not  res  adjudicata  and 
was  not  conclusive,  and  that  the  defendant  was  not  precluded  from  showing  its 
erroneous  character. 

*'  The  government  is  not  suing  upon  the  assessment  of  the  officer,  but  has  re- 
sorted to  an  action  of  debt  to  recover  a  tax  which  has  never  been  assessed  in  accord- 
ance with  the  statute.  The  assessment  which  was  made  is  not  such  a  judgment  or 
decree  as  to  bind  the  government  in  this  collateral  proceeding." 
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PENNSYLVANIA. 

Hon.  Walter  H.  Lowrie.  —  "On  Thursday  last,  Judge  Lowrie  died  at 
his  residence  in  MeadviUe,  where,  since  December,  1870,  he  has  been  dis- 
charging his  duties  as  President  Judge  of  Crawford  County.  Judge  Lowrie 
was  born  on  March  31,  1807 ;  he  was  educated  at  the  Western  University  at 
Pittsburgh,  studied  law  with  Judge  Forward  of  that  city,  and  was  admitted 
to  the  bar  at  an  early  age. 

**  In  the  fall  of  1861,  when  the  first  election  for  justices  of  the  Supreme 
Court  was  held  under  the  constitutional  amendment  of  1850,  he  was  elected 
as  one  of  the  members  of  the  bench,  and  drew  the  term  of  twelve  years.  He 
took  his  seat  as  a  justice  of  the  Supreme  Court,  in  December,  1851,  and  in 
December,  1857,  he  was  commissioned  chief  justice  for  six  years,  in  place  of 
Chief  Justice  Lewis,  whose  term  of  office  then  expired. 

**  After  his  retirement  from  the  Supreme  Bench  (in  December,  1863),  he 
resided  in  this  city  (Philadelphia),  until  he  moved  to  MeadviUe. 

**  By  the  act  of  Feb.  24,  1870,  Crawford  County  was  created  into  a 
separate  judicial  district,  known  as  the  30t^  District,  and  the  people  of  that 
district,  in  the  fall  of  that  year,  elected  him  their  president  judge.  He  took 
his  seat  on  the  bench  there  in  December  following,  and  has  for  the  last  six 
years  been  faithfully  performing  his  duties  as  judge  of  that  district.  His 
decisions  while  upon  the  Supreme  Bench  are  found  commencing  in  Harris's 
Reports,  and  concluding  in  Wright's.  While  a  few  of  them  may  not  have 
been  followed  by  his  successors,  still,  most  of  them  show  his  learning  and 
purity  of  character,  and  mark  him  as  a  jurist  of  more  than  ordinary  ability." 
—  Legal  Intelligencer. 

RHODE  ISLAND. 

Income  Tax.  —  The  first  authoritative  answer  to  the  much-discussed  ques- 
tion, whether  the  United  States  can  maintain  an  action  against  a  citizen  who 
has  neglected  to  make  his  return,  but  has  paid  the  tax  assessed  by  the  United 
States  assessor,  with  the  added  penalty  for  his  neglect,  to  recover  any  deficit 
in  the  tax,  in  case  the  amount  so  assessed  is  less  than  the  true  amount,  has 
been  given  in  the  case  of  United  Stales  v.  Hazard^  lately  decided  in  the 
Circuit  Court.  The  facts  appear  in  the  opinion  of  the  court  (Clifford 
and  Kmowles,  JJ.),  which  was  delivered  by  the  district  judge,  as  follows  :  — 

"  Questions  more  novel,  interesting,  and  important,  than  those  arising  under  the 
demurrers  in  this  case,  are  in  this  district  but  rarely  presented  for  consideration. 
Of  this  the  learned  counsel  of  the  parties  seemed  to  have  been  mindful,  and,  ac- 
cordingly, in  their  arguments  (by  agreement  submitted  in  writing),  have  discussed 
those  questions  with  commendable  fiilness,  painstaking,  and  vigor. 

"The  action  is  one  of  debt,  to  recover  the  sum  of  $17,461.06,  for  a  tax  on  defend- 
ant's income,  alleged  to  be  due  to  the  United  States  for  the  year  1868,  by  virtue  of 
sect.  18  of  the  act  of  Congress  approved  March  2, 1867  (14  Stat,  at  L.  477).  The 
suit  was  entered  at  the  June  Term,  1876,  of  this  court,  and,  by  order  of  the  Treasury 
Department,  was  continued,  though  not  answered,  until  the  November  Term  follow- 
ing, when,  by  leave,  the  defendant  made  reply,  filing  with  the  general  issue  three 
special  pleas,  each  of  them  in  substance  setting  up  as  a  bar  to  recovery  the  pay- 
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ment  bj  the  defendant  of  the  assessment  upon  him  for  income  for  the  year  1868, 
made  by  the'  assistant-assessor  of  the  district,  together  with  the  fifty  per  cent  pen- 
alty imposed  on  account  of  his  failure  to  make  return  of  his  income  for  that  year. 
To  these  three  special  pleas  the  plaintiff  demurs  teriatim ;  but,  in  their  briefs  and 
arguments,  the  learned  counsel  of  the  parties  treat  the  three  as  in  fact  substantially 
one  only.  ^ 

"  In  support  of  the  demurrer,  the  plaintiff  avers  that  the  principles  of  construc- 
tion and  decision  established  and  promulgated  by  the  Supreme  Court  of  the  United 
States  in  Dollar  Saving$  Bank  v.  United  States,  19  Wall.  227,  clearly  recognize  and 
affirm  the  right  of  action  in  this  case  as  against  the  bar  set  up  in  said  special  pleas ; 
and  to  substantiate  this  arerment,  and  repel  all  assaults  upon  it,  was  throughout  the 
endeavor  of  his  learned  counsel ;  and,  on  the  other  hand,  to  weaken  and  overthrow 
this  position  of  the  plaintiff,  was  the  endeavor  of  the  learned  counsel  of  the  defend- 
ant throughout  his  elaborate  and  ingenious  argument.  Indeed,  it  may  be  said  that 
the  only  point  of  contestation  presented  was  the  correctness  or  soundness  of  this 
proposition  of  the  plaintiff.  As  the  court  should  rule  upon  this  point  for  the  plain- 
tiff or  the  defendant,  it  was  in  fact  conceded,  must  it  sustain  or  overrule  the 
plaintiff's  demurrers  1 

"  To  the  question  thus  presented,  the  court  has  given  consideration,  with  a  result 
which  renders  it  unnecessary  to  recapitulate,  canvass,  or  criticise  the  arguments  of 
the  learned  coonsel  of  either  party.  Its  conclusion  is,  that  the  case  above  cited  is, 
as  claimed  by  the  plaintiff,  a  case  directly  in  point,  to  be  construed  and  respected  as 
a  precedent  decisive  of  the  point  presented,  controlling  the  action  of  this  court,  and 
compelling  a  sustaining  of  the  plaintiff's  demurrers.  And  this,  too,  even  were  the 
principles  embodied  in  that  precedent  as  unaccordant  with  the  views  of  the  presid- 
ing judge  as  with  those  of  his  associate  of  this  term.  The  comments  and  sugges- 
tions of  the  learned  counsel  of  the  defendant,  in  regard  to  the  decision  and  opinion 
of  19th  Wallace,  it  cannot  be  denied,  were  forcible  and  persuasive,  as  well  as  ingen- 
ious ;  but,  until  they  shall  have  been  adopted  and  promulgated  by  the  Supreme 
Court,  that  opinion,  in  the  judgment  of  this  court,  must  be  construed  as  already 
stated,  —  that  is,  as  necessitating  the  sustaining  of  the  demurrers  in  this  case. 
"  Demurrer  sustained." 

That  this  decision  will  be  very  far-reaching,  need  not  be  said.  Owing  to 
the  difficulty,  in  many  cases,  of  an  exact  compliance  with  the  law  relating  to 
returns,  some  uncertainty  in  the  meaning  of  the  law  itself,  and  more  or  less 
capriciousness  in  the  rules  from  time  to  time  laid  down  by  the  department  for 
the  government  of  the  assessors,  and,  perhaps,  for  other  reasons  not  so  sound, 
it  became  not  unusual,  during  the  existence  of  the  law,  for  those  liable  to  the 
tax  to  aUow  themselves  to  be  **  doomed,"  in  the  supposition  that  that  was  an 
end  of  the  matter. 

There  is  another  aspect  of  the  decision,  and  a  serious  one.  By  sect.  3186 
of  the  United  States  Revised  Statutes,  re-enacting  the  revenue  law  previously 
in  force,  it  is  provided  that  — 

"  If  any  person  liable  to  pay  any  tax  neglects  or  refuses  to  pay  the  same  after 
demand,  the  amount  shall  be  a  lien  in  favor  of  the  United  States,  from  the  time  it 
was  due,  until  paid,  with  interest,  penalties,  and  costs  that  may  accrue  in  addition 
thereto,  upon  all  property,  and  rights  to  property,  belonging  to  such  person." 

If  the  department  purposes — as  it  is  said  it  does — reviewing  the  whole  mat^ 
ter  of  the  income  tax.  Congress  ought  to  interfere  by  legislation,  to  the  extent, 
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at  least,  of  relieving  those  ^ho  have  in  good  faith  taken  titles  from  delinquent 
tax-payers,  from  the  secret  liens  created  by  the  statute  above  quoted. 

The  principle  governing  in  the  above  case  has  also  been  applied  in  United 
States  V.  HaUorarif  lately  decided  in  New  York,  an  account  of  which  we  give 
elsewhere. 

TENNESSEE. 

Liability  of  Sleeping-car  Companies.  —  A  novel  question  arose  in 
Blum  V.  Southern  Pullman  Palace  Car  Co.  (U.  S.  Circuit  Court,  Western  District 
of  Tennessee).  It  appeared  that  the  plaintiff,  while  travelling  upon  a  sleeping- 
car  owned  and  controlled  by  the  defendants,  went  to  bed  in  the  berth  assigned 
him,  placing  his  wallet  under  the  pillow.  On  rising  in  the  morning  he  found 
that  the  wallet,  which  contained  a  large  sum  of  money,  was  missing.  The 
plaintiff  declared  against  the  defendants  both  as  common  carriers  and  as  inn- 
keepers; but,  at  the  trial,  abandoned  his  first  contention,  and  insisted  that  the 
defendants  should  be  held  to  the  liability  of  the  last-named  class  of  persons. 
Judge  Brown,  however,  ruled  otherwise,  saying,  in  his  charge  to  the  jury,  — 

**  The  liability  of  the  innkeeper,  indeed,  stands  lesa  upon  reason  than  upon  custom 
growing  out  of  a  state  of  society  no  longer  existing. 

**  There  are  good  reasons  for  not  extending  such  liability  to  the  proprietor  of  a 
sleeping^ar. 

**  1.  The  peculiar  construction  of  sleeping-cars  is  such  as  to  render  it  almost  im- 
possible for  the  company,  even  with  the  most  careful  watch,  to  protect  the  occupants 
of  berths  from  being  plundered  by  the  occupants  of  adjoming  sections.  All  the  berths 
open  upon  a  common  aisle,  and  are  secured  only  by  a  curtain,  behind  which  a  hand 
may  be  slipped  from  an  adjoining  or  lower  berth,  with  scarcely  a  possibility  of  de- 
tection. 

"2.  As  a  compensation  for  his  extraordinary  liability,  the  innkeeper  has  a  lien 
upon  the  goods  of  his  guests  for  the  price  of  their  entertainment.  I  know  of  no 
instance  where  the  proprietor  of  a  sleeping-car  has  ever  asserted  such  lien,  and  it  is 
presumed  that  none  such  exists.  The  fact  that  he  is  paid  in  advance  does  not 
weaken  the  argument,  as  innkeepers  are  also  entitled  to  prepayment. 

"8.  The  innkeeper  is  obliged  to  receive  every  guest  who  applies  for  entertain- 
ment. The  sleeping-car  receives  only  first-class  passengers  travelling  upon  that 
particular  road,  and  it  has  not  yet  been  decided  that  it  is  bound  to  receive  those. 

"  4.  The  innkeeper  is  bound  to  furnish  food  as  well  as  lodging,  and  to  receive 
and  care  for  the  goods  of  his  guests,  and,  unless  otherwise  provided  by  statute,  his 
liability  is  unrestricted  in  amount.  The  sleeping-car  furnishes  a  bed  only,  and  that; 
too,  usually  for  a  single  night.  It  fdmishes  no  food,  and  receives  no  luggage,  in  the 
ordinary  sense  of  the  term.  The  conveniences  of  the  toilet  are  simply  an  incident  to 
the  lodging. 

**  6.  The  conveniences  of  a  pnblic  inn  are  an  imperative  necessity  to  the  traveller, 
who  must  otherwise  depend  upon  private  hospitality  for  his  accommodation, — 
notoriously  an  uncertain  reliance.  The  traveller  by  rail,  however,  is  under  no 
obligation  to  take  a  sleeping-car.  The  railway  offers  him  an  ordinary  coach,  and 
cares  for  his  goods  in  a  van  especially  provided  for  that  purpose. 

"  6.  The  innkeeper  may  exclude  from  his  house  every  one  but  his  own  servants 
and  guests.  The  sleeping-car  is  obliged  to  admit  the  employ^  of  the  train  to 
collect  fares  and  control  its  movements. 
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"  7.  The  sleeping-car  cannot  even  protect  its  guests,  for  the  conductor  of  the 
train  has  a  right  to  put  them  ofit  for  non-payment  of  fare,  or  yioUition  of  its  rules 
and  regulations. 

"  I  hold,  therefore,  that  sleeping-car  companies  are  not  subject  to  the  responsi- 
bility of  innkeepers  at  common  law,  and  that  defendant  cannot  be  held  liable  upon 
that  ground/' 

As  to  the  true  character  of  the  defendants'  obligation  towards  the  plaintilE, 
and  the  measure  of  damage  for  the  breach  of  it,  the  Judge  continues :  — 

"  The  scope  of  the  liability  of  companies  of  this  kind,  so  far  as  I  know,  has 
never  been  judicially  determined.  It  is,  undoubtedly,  the  Uiw,  that  where  a  pas- 
senger does  not  deliver  his  property  to  a  carrier,  but  retains  the  exclusive  possession 
and  control  of  it  himself,  the  carrier  is  not  liable  in  case  of  a  loss ;  as,  for  instance, 
when  a  passenger's  pocket  is  picked,  or  an  overcoat  or  satchel  is  taken  from  a  seat 
occupied  by  him.  Upon  this  theory,  it  is  insisted  by  the  defendant  that  it  cannot  be 
held  liable  for  negligence,  inasmuch  as  the  clothing  and  effects  of  its  guests  are 
never  formally  delivered  to  it.  I  cannot  for  a  moment  accede  to  this  proposition. 
It  is  scarcely  necessary  to  say  that  a  person  asleep  cannot  retain  manual  possession 
or  control  of  any  thing  The  invitation  to  make  use  of  the  beds  carries  with  it  an 
invitation  to  sleep,  and  an  implied  agreement  to  take  reasonable  care  of  the  guest's 
effects  while  he  is  in  such  a  state  that  care,  upon  his  own  part,  is  impossible.  There 
is  all  the  delivery  which  the  circumstances  of  the  case  will  admit. 

"  I  think  it  should  keep  a  watch  during  night,  see  to  it  that  no  unauthorized 
persons  intrude  themselves  into  the  car,  and  take  reasonable  care  to  prevent  thefts 
by  the  occupants.  .  .  . 

"  The  measure  of  damages  only  remains  to  be  considered.  The  plaintiff  again 
claims  benefit  of  the  law  applicable  to  innkeepers,  and  insists  upon  his  right  to 
recover  for  the  entire  amount  of  his  loss.  The  same  reasoning  would  entitle  him  to 
recover  a  fortune,  if  he  had  seen  fit  to  carry  it  about  his  person  and  Uiy  it  imder  his 
pillow ;  and  this,  too,  in  the  absence  of  notice  to  the  company.  The  defendant, 
however,  like  a  common  carrier  of  passengers,  is  liable  only  for  such  property  as  the 
passenger  may  reasonably  be  supposed  to  carry  about  his  person.  It  extends  to  his 
clothing  and  personal  ornaments,  the  small  articles  of  luggage  usually  carried  in  the 
hand,  and  a  reasonable  sum  of  money  for  his  travelling  expenses.  A  man  may  law- 
fully carry  any  sum  he  chooses  about  his  person  ;  but,  with  the  modern  facilities  for 
obtaining  drafts  and  sending  money  by  express,  it  is,  to  say  the  least,  imprudent  to 
carry  a  large  amount  As  defendant  received  but  two  dollars  for  the  use  of  its 
berth,  it  would  be  grossly  unjust  to  mulct  it  in  any  sum  the  plaintiff  may  choose  to 
swear  he  has  lost,  when  the  charges,  simply,  of  transmitting  this  amount  by  express, 
might  have  been  double  or  quadruple  the  price  paid  for  the  accommodation.  The 
rule  claimed,  by  plaintiff  would  place  carriers  and  owners  of  sleeping-cars  com- 
pletely at  the  mercy  of  unscrupulous  and  designing  men.  It  was,  at  least,  the 
duty  of  the  plaintiff  to  notify  the  conductor  of  the  amount  he  carried  about  him ; 
though  even  then  it  is  very  doubtful  whether  he  could  have  charged  him  with  the 
responsibility. 

**  The  substance  of  the  law,  then,  is  this  :  the  defendant  was  not  only  bound  to 
furnish  the  plaintiff  with  a  berth  for  his  accommodation,  but  to  take  watch  and  reason- 
able care  that  he  suffered  no  loss.  If  plaintiff's  loss  was  occasioned  by  the  want  of 
such  care,  and  his  own  negligence  did  not  contribute  to  it,  he  is  entitled  to  recover 
such  sum  as  you  may  deem  reasonably  necessary  for  his  personal  expenses,  con- 
sidering the  length  of  his  journey,  and  all  the  other  circumstances  of  the  case." 
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VERMONT. 

Public  Schools.  — Excuse  for  Non-attendance.  — JamcB  Ferriteret  al, 
V.  J.  M.  Tyler  et  al,  —  Supreme  Court.  —  A  question  of  interest  arose  in  the 
above-named  case,  in  which  the  facts  were  these :  The  complainants  are  mem- 
bers of  a  Roman  Catholic  church.  On  June  4, 1875,  the  priest  of  the  church,  in 
behalf  of  the  complainants,  requested  the  respondents,  who  were  the  commit- 
tee of  the  school  district  in  which  the  church  is  situated,  to  excuse  Catholic 
children  from  attendance  at  the  schools  on  **  all  holy  days,'*  and  especially  on 
the  above-named  day,  being  Coiyus  Christi  day,  and  a  **  holy  day.*'  The  com- 
mittee refused  to  grant  the  request,  on  the  ground  of  the  interruption  that 
would  be  caused  to  the  schools.  Thereupon  about  sixty  children  absented 
themselves  from  school  by  direction  of  their  parents  to  attend  religious  exer- 
cises on  said  June  4.  At  their  next  appearance  at  the  school,  the  committee 
refused  to  admit  them,  without  an  assurance  that  for  the  future  the  rules  of  the 
school  should  be  obeyed.  The  priest  and  the  parents  refused  to  give  such 
a8s^rance,  and  brought  their  bill  to  enjoin  the  committee  from  preventing  the 
admission  of  the  children  to  the  schools.  The  chief  gi*ound  of  the  relief  asked, 
was,  in  the  language  of  the  bill,  **  Their  (the  orators')  constitutional  right  to 
worship  €rod  according  to  the  dictates  of  their  own  consciences,  without  being 
abridged  in  the  enjoyment  of  their  civil  rights."  Art.  iii.  of  the  State  consti- 
tution.^ 

The  court  held  that  the  bill  should  have  been  filed  in  the  name  of  the  chil- 
dren, as  the  real  parties  plaintiff;  but,  considering  the  character  of  the  applica- 
tion, the  court  preferred  not  to  stand  on  that  technical  ground,  but  proceeded 
to  examine  the  matter  on  its  merits.  The  opinion  begins  with  some  account 
of  the  history  of  the  clause  in  question,  in  the  course  of  which  it  appears  that 
the  original  constitution  of  1777,  besides  the  third  article  before  quoted,  con- 
tained also  two  clauses  (brought  into  one  by  the  revision  of  1786),  substantially 
like  the  provision  now  in  force  (sect.  41  of  the  present  constitution),  for  the 
establishment  of  schools  **  for  the  convenient  instruction  of  youth,"  and  direct- 
ing that  **  laws  for  the  encouragement  of  virtue,  and  prevention  of  vice  and 
immorality,  shall  be  made  and  constantly  kept  in  force,  and  provision  shall  be 
made  for  their  due  execution ;  and  all  religious  societies  and  bodies  of  men  that 
have  or  may  hereafter  be  united  and  incorporated  for  the  advancement  of  relig- 
ion and  learning  .  .  .  shall  be  encouraged  and  protected  in  the  enjoyment  of 

1  The  third  article  of  the  Constitation  is  as  follows :  "  That  all  men  have  a  natu- 
ral and  inalienable  right  to  worship  Almighty  God  according  to  the  dictates  of  their 
own  consciences  and  understandings,  as  in  their  opinion  shall  be  regulated  by  the 
word  of  Qod ;  and  that  no  man  ought  to,  or  of  right  can,  be  compelled  to  attend  any 
religious  worsliip,  &c.,  contrary  to  the  dictates  of  his  conscience ;  nor  can  any  man 
be  justly  deprived  or  abridged  of  any  civil  right  as  a  citizen  on  account  of  his  relig- 
ious sentiments  or  peculiar  mode  of  religions  worship ;  and  no  authority  can  or  ought 
to  be  vested  in  or  assumed  by  any  power  whatever,  that  shall  in  any  case  interfere 
with,  or  in  any  manner  control,  the  rights  of  conscience  in  the  free  exercise  of  relig- 
ious worship ;  nevertheless,  every  sect  or  denomination  of  Christians  ought  to  observe 
the  Sabbath,  or  Lord's  day,  and  keep  up  some  sort  of  religious  worship,  which  to 
them  shall  seem  most  agreeable  to  the  revealed  will  of  God." 
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the  privileges,  immanities,  and  estates  which  they  in  justice  onght  to  enjoy, 
nnder  such  regulations  as  the  General  Assembly  of  this  State  shall  direct." 
The  opinion  (per  Barrett,  J.)  then  proce^:  — 

**  When  our  Constitution  was  first  framed  and  adopted/  no  occasion  had  been 
giren  for  regarding  the  gnrievance  that  is  now  complained  of;  so,  such  grievance 
could  not  hare  been  in  mind  as  an  object  specially  to  be  provided  against  in  the 
making  of  that  art.  iii.  On  the  other  hand,  the  govemment-makiog  people  of  New 
England,  in  the  causes  that  had  led  to  its  first  settlement  by  the  Pilgrims,  and  by 
their  children,  and  by  after  emigrants  and  their  children,  had  ever  deep  and  fresh^n- 
roind  occasion  and  reason  for  the  proyisiona  of  that  article.  And  nothing  could  more 
fully,  pointedly,  and  specifically  indicate  the  nature  of  such  occasion  and  reason  than 
the  language  of  the  article  itself.  It  was  designed  by  it  to  secure  to  every  subject 
equal  civil  rights,  irrespective  of  his  religious  faith ;  so  that  his  being  a  Catholic  or 
a  Protestant ;  his  being  a  Calvinist  or  an  Arminian ;  his  being  an  Orthodox  evan- 
gelical or  a  free-thinker;  his  being  a  Baptist  or  a  Universalist ;  an  Episcopalian  or 
a  Quaker,  —  should  not  make  him  the  object  of  discriminating  legislation  or  judicial 
judgment  to  his  disadvantage,  as  compared  with  those  of  different  fiuth  and  practice; 
so  that  no  law  should  be  aimed  or  executed  against  him  because  he  professed  and 
practised  one  form  of  religious  belief,  or  disbelief,  rather  than  another,  within  the 
limits  of  personal  immunity  consistent  with  good  order  and  the  peace  of  society 
under  the  government.  It  was  designed  to  debar  the  law-making  and  law-adminis- 
tering powers  from  enacting,  or  adjudging,  that,  unless  the  subject  should  profess  a 
prescribed  system  of  faith,  and  become  a  member  of  a  prescribed  religious  organiza- 
tion, and  conform  in  his  worship  to  the  prescribed  ritual,  he  should  not  be  entitled  to 
the  same  personal  rights,  privileges,  and  enjoyments  under  the  government  as  those 
who  should  do  so.  It  was  designed  to  secure  absolute  equality  before  the  law  of  all 
subjects  under  the  law,  whatever  might  be  their  faith  or  notions  in  the  matter  of 
religion.  And,  as  a  result,  may  not  a  Catholic  be  a  Catholic,  as  freely  as  a  Protestant 
may  be  a  Protestant,  with  no  law  aimed  at  him  because  he  is  a  Catholic  and  not  a 
Protestant  1  It  would  seem  to  be  trifling  with  a  momentous  subject,  to  claim  that 
art.  iii.  was  designed  to  prohibit  the  legislature  fhnn  enacting  any  law  the  carry- 
ing into  effect  of  which  might  interfere  with  the  wishes  and  tastes  and  feelings  of 
any  of  the  citizens  in  the  matter  of  religion,  and  eren  with  the  performance  of  relig- 
ious rites  that  should  be  regarded  as  matter  of  conscientious  duty  on  the  part  of  some 
of  the  subjects  of  the  realm.  Qoremment,  with  refei^nce  to  the  ends  designed  to 
be  secured  and  served  by  its  existence  and  action,  is  altogether  a  practical  matter,— 
not  speculative,  fanciful,  sentimental,  or  impracticable.  It  performs  its  functions 
and  works  out  its  results  by  the  instrumentality  of  laws  enacted  and  laws  adminis- 
tered, —  laws  adapted  to  the  subject-matter  of  them,  and  to  the  accomplishing  of  the 
ends  designed,  and  operating  equally  and  alike  upon  all  who  oome  within  their 
scope. 

"  One  of  the  chief  ends  of  the  goremment  is  to  provide  means  and  facilities  for 
developing  and  educating  and  training  the  young  into  virtuous  and  intelligent  men 
and  women.  This  is  recognized  and  emphasized  by  the  section  of  the  Constitution 
already  referred  to  as  to  schools ;  and  which,  since  1786,  has  been  in  these  words : 
'  Laws  for  the  encouragement  of  virtue  and  prevention  of  vice  and  immorality  ought 
to  be  constantly  kept  in  force  and  duly  executed,  and  a  competent  number  of  schools 
ought  to  be  maintained  in  each  town  for  the  convenient  instruction  of  youth.' 

*'  As  already  suggested,  the  Constitution  proceeds  upon  the  assumption  that  this 
can  be  done  consistently  with  art.  ill.  In  pursuance  of  that  assumption,  the  legis- 
lature, through  the  whole  course  of  our  existence  as  a  State,  has  been  active  and 
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eftrnest,  and  considerate,  in  the  making  of  laws  for  the  existence  and  support  and 
management  of  wliat  is  meant  by  '  schools  in  each  town.'  In  so  doing  it  has  nerer 
aimed  to  make,  nor  has  it  ever  made,  any  provision  that  discriminates  or  distin- 
guishes in  its  operation,  between  persons  of  different  religious  sects.  All  are  sub- 
jected alike  to  the  law  and  its  administration.  The  Methodist,  who  regards  his 
camp-meeting  as  demanding  as  much  of  his  conscience  as  the  Episcopalian  does 
his  Christmas  or  Lent ;  the  Episcopalian,  who  regards  the  feast  and  fast  days  of  his 
church  as  demanding  as  much  of  his  conscience  as  the  Catholic  does  his  holj  '  Cor- 
pus Christi ; '  the  Congregationalist  and  Presbyterian,  and  Baptist  and  other  sects, 
who  care  for  none  of  these  things,  and  whose  prayer-meetings  and  protracted  Aaeet- 
ings  demand  as  much  of  their  consciences  as  in  the  case  of  the  others  before  named ; 
and  the  man  of  no  preference  and  no  religion, — all,  and  all  their  children,  are  subjected 
alike  to  the  school  laws  and  to  their  administration. 

"Art.  iii.  was  not  designed  to  subjugate  the  residue  of  the  Constitution,  and 
the  Unportant  institutions  and  appliances  of  the  government  provided  by  the  enacted 
laws  for  serving  the  highest  interests  of  the  public  as  involved  in  personal  condition 
and  social  relations,  to  the  peculiar  faith,  personal  judgment,  individual  will  or  wish, 
of  any  one  in  respect  to  religion,  however  his  conscience  might  demand  or  protest 
In  that  respect,  it  is  implied,  that  while  the  individual  may  hold  the  utmost  of  his 
religious  faith,  and  all  his  ideas,  notions,  and  preferences  as  to  religious  worship  and 
practice,  he  holds  them  in  reasonable  subserviency  to  the  equal  rights  of  others,  and 
to  the  paramount  interests  of  the  public  as  depending  on,  and  to  be  served  by,  gen- 
eral laws  and  uniform  administration.  Rights  of  conscience  and  schools,  under  the 
Constitution,  were,  when  that  instrument  was  made,  and  have  been,  during  all  its 
continuance,  to  be  harmonized  with  practicable  consistency,  —  the  schools  under  sect 
41  not  to  be  subordinated  to  the  rights  of  conscience  under  art  iii.  any  more  than 
the  rights  of  conscience  under  art  iii.  are  to  be  subjected  to  the  rights  as  to  schools 
under  sect.  41."  .  .  . 

''  It  is  plain  that,  in  those  early  times,  rtligton  and  learning,  under  the  Constitution 
and  the  laws  to  be  enacted,  were  deemed  to  be  compatible,  and  that  schools  of  all 
grades,  from  the  '  schools  in  each  town '  to  the  university,  were  to  be  the  subjects 
of  legislation  under  the  Constitution ;  and  it  is  especially  plain  that  the  '  schools  In 
each  town,'  as  early  as  1786,  were  combined  with,  if  not  given  the  precedence  to, 
rtiigioHB  societies  and  bodies  of  men,  as  an  instrumentality  of  the  government,  by 
means  of  laws,  '  for  the  encouragement  of  virtue,  and  prevention  of  vice  and  immo- 
rality.' In  conclusion  on  tills  topic,  as  we  cannot  improve,  so  we  adopt  the  language 
of  Judge  Poland,  in  WUUam$  v.  Sdiool  Di$trict  in  New/ane,  83  Vt  276 :  *  Without 
making  further  reference  to  the  almost  numberless  acts  of  the  legislature,  exhibiting 
tlie  most  active  watchfulness  and  fostering  care  for  the  cause  of  popular  education, 
enough  has  already  been  stated  to  show  that  the  whole  subject  of  the  maintenance 
and  support  of  our  common  schools  has  ever  been  regarded  in  this  State  as  one  not 
only  of  public  usefulness,  but  of  public  necessity,  and  one  which  the  State  in  its 
sovereign  character  was  bound  to  sustain.' 

"  We  now  proceed  to  remark,  that  it  stands  out  so  plain  as  not  to  be  matter  for 
debate,  even  if  it  be  not  expressly  conceded,  that  schools,  in  order  to  realize  the  in- 
tent of  the  Constitution  in  their  behalf,  must  be  subjected  to  system  and  order  under 
established  rules.  Hence,  the  law  charges  the  committee  with  the  duty  of '  adopting 
all  requisite  measures  for  the  inspection,  examination,  and  regulation  of  the  schools, 
and  the  Unprovement  of  the  scholars  in  learning.'    Gen.  Stat.  c.  22,  sect.  89. 

"  Let  it  be  granted  that  parents  and  others  may,  upon  their  own  respective  reasons, 
oootrol  the  attendance  of  the  scholars,  as  against  the  official  right  of  the  committee 
in  that  behalf,  and,  practically,  the  ground  of  system  and  order  and  improvement 
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has  no  existence.  For  the  parents  and  guardians  or  the  scholars  may^  each  on  hb  own 
motion,  and  on  his  own  notions,  withhold  their  respective  scholars  from  the  schools. 
In  this  respect,  so  far  as  its  effect  on  the  schools  is  concerned,  it  makes  no  difference 
whether  the  occasion  and  motive  involve  conscience,  will,  whim,  or  the  pocket.''  .  .  . 
"  Let  it  he  repeated,  then,  that  that  article  in  the  Constitution  was  not  designed 
to  exempt  any  person  or  persons  of  any  sect,  on  the  score  of  conscience  as  to  matters 
of  religion,  from  the  operation  and  obligatory  force  of  the  general  laws  of  the  State, 
authorized  by  other  portions  of  the  same  instrument,  and  designed  to  serve  the  pur- 
poses contemplated  by  such  other  portions;  it  was  not  designed  to  exempt  any  persons 
fronf  the  same  subjection  that  others  are  under  to  the  laws  and  their  administra- 
tion, on  the  score  that  such  subjection  at  times  would  interfere  with  the  performance 
of  religious  rites  and  the  observance  of  religious  ordinances,  which  they  would  deem 
it  their  duty  to  perform  and  observe  but  foi;  such  subjection.  While  all  stand  on 
equal  footing  under  the  laws,  both  as  to  benefits  and  privileges  proffered,  and  as  to 
exactions  made  and  liabilities  and  penalties  imposed,  no  one's  rights  of  conscience, 
as  contemplated  by  said  art.  iii.,  are  violated  in  a  legal  sense." 

WASHINGTON  TERRITORY. 

Judge  Green,  of  the  Second  District,  Washing^n  Territory,  may  fairly 
claim  to  be  considered  the  most  cautious  occupant  of  the  bench  extant.  A 
case  recently  came  before  him,  in  which  an  Indian  was  charged  with  the  mur- 
der of  another  nomad,  who  was  a  medicine-man.  The  defendant's  wife  had 
been  very  ill,  and  labored  under  the  firm  conviction  that  the  medicine-man 
had  bewitched  her.  The  husband  went  to  the  medicine-man  and  requested 
the  release  of  his  wife  from  the  spell  which  was  killing  her.  The  demand 
was  refused  by  the  reputed  wizard,  who  further  said,  that  the  woman  was  in 
his  power,  and  would  die  the  next  day.  Upon  this  the  husband  very  naturally 
killed  him.  The  defence  took  the  ground  that  ^  belief  in  witchcraft  was 
sanctioned  by  the  Bible,  and  was  common  all  the  world  over.  The  judge,  in 
charging  the  jury,  observed  that  he  did  not  feel  at  liberty  to  assume  that  there 
was  no  such  thing  as  witchcraft ;  that  he  would  not  take  upon  himself  to  deny 
the  possibility  of  the  enchantment  of  the  sick  woman ;  and  that,  as  the  defend- 
ant believed  it  to  be  his  duty  to  save  his  wife  by  killing  the  medicine-man, 
it  was  proper  for  the  jury  to  find  a  verdict  of  not  guilty:  which  they  acoord- 
ingly  did,  to  the  confusion  of  all  future  medicine-men.  —  Exchange. 

ENGLAND. 

Criminal  Jurisdiction. — The  **Franconia"  Case.  —  A  question  of 
great  moment,  both  from  its  increasing  practical  importance  and  from  the  inter- 
esting points  of  law  involved,  arose  in  Reg,  v.  Kuhn.  The  Franconia,  a  Ger- 
man vessel,  while  in  command  of  the  defendant,  came  into  collision  with  the 
British  ship  Strathclyde,  within  two  miles  of  the  English  coast,  sunk  her,  and 
Jessie  Yoimg,  a  passenger  in  the  last-named  vessel  and  a  British  subject,  was 
drowned.  The  disaster  was  due  to  the  gross  carelessness  of  Kuhn ;  and  he  was 
brought  to  trial  at  the  Central  Criminal  Court  for  manslaughter,  and  convicted. 
It  was  contended,  however,  in  his  behalf,  that  his  offence,  whatever  it  might  be, 
was  committed  by  a  foreigner,  on  board  a  foreign  ship,  and  on  the  high  seas; 
that,  therefore,  the  oommon-law  courts  had  no  jurisdiction.    On  the  other  band , 
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the  crown  contended,  that  the  death  having  occurred  on  board  an  English  ship, 
the  offence  had  been  committed  within  British  jurisdiction;  and,  secondly,  and 
chiefly,  the  vessels  being  within  the  three-mile  lijnit  at  the  time  of  the  disaster, 
the  offence  was  committed  within  the  realm  of  England,  and  was  triable  by 
the  English  courts.  At  the  first  hearing,  ihe  judges  not  being  imanimous  in 
their  opinions,  a  rehearing  was  ordered;  and,  on  the  reargimient,  seven  out  of 
the  thirteen  judges  who  sat  reached  conclusions  adverse  to  the  crown.  **  The 
majority  of  the  judges  (Cockburn,  C.  J.,  Kelly,  C.  B.,  Bramwell,  J.  A., 
Sir  R.  Phillimork,  Lush,  J.,  Pollock,  B.,  and  Field,  J.)  held,  that, 
though  a  State  had  dominion  within  the  distance  of  three  miles  from  low- water 
mark,  yet  that  such  a  dominion  was  merely  for  purposes  of  defence  and  security, 
and  did  not  warrant  the  assumption  of  criminal  jurisdiction  in  respect  of  peace- 
able foreign  vessels  passing  over  those  waters.  Of  the  minority.  Lord  Cole- 
ridge, C.  J.,  and  Denman,  J.,  decided  for  the  crown  on  both  the  points  raised, 
—  viz.,  as  to  the  three  miles  being  within  the  jurisdiction,  and  also  as  to  the 
act  having  been  committed  on  board  a  British  vessel;  whilst  Brett,  J.  A.,  and 
Amphlett,  B.  ,  founded  their  judgments  on  the  first  point  alone.  Grove,  J. , 
held  that  either  point  was  sufficient  to  sustain  a  conviction;  and  Lindlet,  J., 
elected^ to  rest  his  opinion  on  the  question  of  jurisdiction  within  the  three-mile 
zone,  at  the  same  time  expressing  the  view  that  there  was  some  judicial  author- 
ity for  the  contention  that  the  act  was  done  on  board  a  British  vessel,  though 
he  did  not  feel  satisfied  on  the  matter."  We  have  received  a  portion  only  of 
one  of  the  opinions  delivered,  that,  namely,  of  the  Lord  Chief  Justice,  which  is 
as  follows  :  — 

**  Possibly,  after  these  precedents  and  all  that  has  been  written  on  this  subject,  it 
may  not  be  too  much  to  say,  that,  independently  of  treaty,  the  three-mile  belt  of  sea 
might  at  this  day  be  taken  as  belonging,  for  these  purposes,  to  the  local  State.  But 
it  is  scarcely  logical  to  infer,  from  such  treaties  alone,  that,  because  nations  have 
agreed  to  treat  the  littoral  sea  as  belonging  to  the  country  it  adjoins,  for  certain 
specified  objects,  they  have  therefore  assented  to  forego  all  other  rights  previously  en- 
joyed in  common,  and  have  submitted  themselves  even  to  the  extent  of  the  right  of 
navigation  on  a  portion  of  the  high  seas,  and  the  liability  of  their  subjects  therein  to 
the  criminal  law,  to  the  will  of  the  local  sovereign  and  the  jurisdiction  of  the  local 
State.  Equally  illogical  is  it,  as  it  seems  to  me,  from  the  adoption  of  the  three-mile 
distance  in  these  particular  instances,  to  assume,  independently  of  every  thing  else,  a 
recognition,  by  the  common  assent  of  nations,  of  the  principle  that  the  subjects  of 
one  State,  passing  in  ships  within  three  miles  of  the  coast  of  another,  shall  be  in  all 
respects  subject  to  the  law  of  the  latter.  It  may  be  that  the  maritime  nations  of  the 
world  are  prepared  to  acquiesce  in  their  appropriation  of  the  littoral  sea ;  but  I  can- 
not think  that  these  treaties  help  us  much  towards  arriving  at  such  a  conclusion. 
At  all  events,  the  question  remains,  whether  judicially  I  can  infer  that  the  nations 
who  have  been  parties  to  them,  and  still  further  those  who  have  not,  have  thereby 
assented  to  the  application  of  the  criminal  law  of  other  nations  to  their  subjects  on 
the  waters  in  question,  and  on  the  strength  of  such  inference  to  apply  the  criminal 
law  of  this  country.  The  uncertainty  in  which  we  q^e  left,  so  far  as  judicial  knowl- 
edge is  concerned,  as  to  the  extent  of  such  assent,  presents,  I  think,  a  very  serious 
obstacle  to  our  assuming  the  jurisdiction  we  are  called  upon  to  exercise,  independ- 
ently of  this,  to  my  mind,  still  more  serious  difficulty,  —  that  we  should  be  assuming 
it  without  legislative  warrant  So  much  for  treaties.  Usage  as  to  the  application  of 
tbe  general  law  of  the  local  State  to  foreigners  on  the  littoral  sea,  notwithstanding 

VOL.  XI.  2d 


Digitized  by  VjOCSQIC 


390  SUMMARY  OP   EVENTS.  * 

reference  to  usage,  it  frequently  made  by  the  publicUts  in  support  of  their  doctrine, 
there  is  actually  none.  No  nation  has  arrogated  to  itself  the  right  of  excluding  foreign 
vessels  from  the  use  of  its  external  littoral  waters  for  the  purpose  of  navigation,  or 
has  assumed  the  power  of  making  foreigners  in  foreign  ships  passing  through  these 
waters  subject  to  its  laws,  otherwise  than  in  respect  of  matters  connected  with  the 
navigation,  or  with  revenue,  local  fisheries,  or  neutrality.  And  it  is  to  these  alone 
that  the  usage  relied  on  is  confined.  Nor  have  the  tribunals  of  any  nation  held  for- 
eigners in  these  waters  amenable  generally  to  the  local  criminal  law  in  respect  of 
offences.  It  is  for  the  first  time  in  the  annals  of  jurisprudence  that  a  court  is  now 
called  upon  to  apply  the  criminal  law  of  the  coi\ntry  to  such  a  case  as  the  present 
It  may  well  be,  I  say  again,  that — after  all  that  has  been  said  and  done  in  this 
respect ;  after  the  instances  which  have  been  mentioned  of  the  adoption  of  the  three- 
mile  distance,  and  the  repeated  assertions  of  this  doctrine  by  the  writers  on  public 
law  —  a  nation  which  should  now  deal  with  this  portion  of  the  sea  as  its  own,  so  as  to 
make  foreigners  within  it  subject  to  its  law,  for  the  prevention  and  punishment  of 
offences,  would  not  be  considered  as  infringing  the  rights  of  other  nations.  But  I 
apprehend,  that  as  the  ability  so  to  deal  with  these  waters  would  result,  not  from 
any  original  or  inherent  right,  but,  ex  hypothesis  from  the  acquiescence  of  other  States, 
some  outward  manifestation  of  the  national  wjll,  in  the  shape  of  open  practice  or 
municipal  legislation,  so  as  to  amount,  at  least  constructively,  to  an  occupation  of 
that  which  was  before  unappropriated,  would  be  necessary  to  render  the  foreigner, 
not  previously  amenable  to  our  law,  subject  to  its  general  control.  That  such  legis- 
lation, whether  consistent  with  the  general  law  of  nations  or  not,  would  be  binding 
on  the  tribunals  of  this  country,  —  leaving  the  question. of  its  consistency  with  inter- 
national law  to  be  determined  between  the  governments  of  the  respective  nations,  — 
can,  of  course,  admit  of  no  doubt.  The  question  is,  whether  such  legislation  would 
not,  at  all  events,  be  necessary  to  justify  our  courts  in  applying  the  law  of  this  coimtry 
to  foreigners  under  entirely  novel  circumstances  in  which  it  has  never  been  applied 
before.  It  is  obviously  one  thing  to  say  that  the  legislature  of  a  nation  may,  from 
the  common  assent  of  other  nations,  have  acquired  the  full  right  to  legishite  over  a 
part  of  that  which  was  before  high  sea  and  as  such  common  to  the  world ;  another, 
and  a  very  different  thing,  to  say  that  the  law  of  the  local  State  becomes  thereby  at 
once,  without  any  thing  more,  applicable  to  foreigners  within  such  part,  or  that,  in- 
dependently of  legislation,  the  courts  of  the  local  State  can  proprio  vigore  so  apply  it 
The  one  position  does  not  follow  from  the  other ;  and  it  is  essential  to  keep  the 
two  things  —  the  power  of  Parliament  to  legislate  and  the  authority  of  our  courts 
without  such  legislation  to  apply  the  criminal  law  where  it  could  not  have  been 
applied  before — altogether  distinct,  which  it  is  evident  is  not  always  done.  It  is 
unnecessary  to  the  defence,  and  equally  so  to  the  decision  of  the  case,  to  determine 
whether  Parliament  has  the  right  to  treat  the  three-mile  zone 'as  part  of  the  realm, 
consistently  with  international  law.  That  is  a  matter  on  which  it  is  for  Parlia- 
ment itself  to  decide.  It  is  enough  for  us  that  it  has  the  power  to  do  so.  The 
question  really  is,  whether,  acting  judicially,  we  can  treat  the  power  of  Parliament 
to  legislate  as  making  up  for  the  absence  of  actual  legislation.  I  am  clearly  of 
opinion  that  we  cannot,  and  that  it  is  only  in  the  instances  in  which  foreigners  on 
the  seas  have  been  made  specially  liable  to  our  law  by  statutory  enactment  that  that 
law  can  be  applied  to  them. 

THE  RESULTS. 

"  In  the  result,  looking  to  the  fact  that  all  pretension  to  sovereignty  or  jurisdiction 
over  foreign  ships  in  narrow  seas  has  long  since  been  wholly  abandoned ;  to  the 
uncertainty  which  attaches  to  the  doctrine  of  the  publicists  as  to  the  degree  of  sov- 
ereignty and  jurisdiction  which  may  be  exercised  on  the  so-called  territorial  sea ; 
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to  the  fact  that  the  right  of  abiolate  sorereignty  therein,  and  of  penal  Jurisdiction 
orer  the  subjects  of  other  States,  has  never  been  expressly  asserted  or  conceded 
anK>ng  independent  nations,  or,  in  practice,  exercised  and  acquiesced  in,  except  for 
violation  of  neutrality,  or  breach  of  revenue  or  fishery  laws,  which,  as  has  been 
pointed  out,  stand  on  a  different  footing;  as  well  as  to  the  fact  that  neither  in 
legislating  with  reference  to  shipping,  nor  in  respect  of  the  criminal  law,  has  Par- 
liament thought  proper  to  assume  territorial  sovereignty  over  the  three-mile  zone, 
so  as  to  enact  that  all  offences  committed  upon  it,  by  foreigners  in  foreign  ships, 
should  be  within  the  criminal  law  of  this  country,  but,  on  the  contrary,  wherever  it 
was  thought  right  to  make  the  foreigner  amenable  to  our  law,  has  done  so  by  ex- 
press and  specific  legislation,  —  I  cannot  think  that,  in  the  absence  of  all  precedent, 
and  of  any  judicial  decision  or  authority  applicable  to  the  present  purpose,  we  should 
be  justified  in  holding  an  offence,  committed  under  such  circumstances,  to  be  punish- 
able by  the  law  of  England,  especially  as  in  so  holding  we  must  declare  the  whole 
body  of  our  penal  law  to  be  applicable  to  the  foreigner  passing  our  shores  in  a  foreign 
vessel,  on  his  way  to  a  foreign  port.  I  am  by  no  means  insensible  to  the  argument 
ab  incmvenientif  pressed  upon  us  by  the  Solicitor-General.  It  is,  no  doubt,  desirable, 
looking  to  the  frequency  of  collisions  in  the  neighborhood  of  our  coasts,  that  the 
commanders  of  foreign  vessels,  who,  by  unskilful  navigation  or  gross  want  of  care, 
cause  disaster  or  death,  should  be  as  much  amenable  to  the  local  law  as  those  navi- 
gating our  own  vessels,  instead  ofredress  having  to  be  sought  in  the,  perhaps,  distant 
country  of  the  offender.  But  the  remedy  for  the  deficiency  of  the  law,  if  it  can  be 
made  good  consistently  with  international  law, — as  to  which  we  are  not  called  upon 
to  pronounce  an  opinion,  —  should  be  supplied  by  the  action  of  the  legislature,  with 
whom  the  responsibility  for  any  imperfection  of  the  law  alone  rests,  not  by  a  usur- 
pation on  our  part  of  a  jurisdiction  which,  without  legislation,  we  do  not  judicially 
possess.  This  matter  has  been  sometimes  discussed  upon  the  assumption  that  the 
alternative  of  the  non-exercise  of  jurisdiction  on  our  part  must  be  the  total  impunity 
of  foreigners  in  respect  of  collision  arising  from  negligence  in  the  vicinity  of  our 
coast.  But  this  is  a  total  mistake.  If  by  the  assent  of  other  nations  the  three-mile 
belt  of  sea  has  been  brought  under  the  dominion  of  this  country,  so  that,  consistently 
with  the  rights  of  other  nations,  it  may  be  treated  as  a  portion  of  British  territory,  it 
follows  as  a  matter  of  course  that  Parliament  can  legislate  in  respect  of  it.  Parlia- 
ment has  only  to  do  so,  and  the  judges  of  the  land  will,  as  in  duty  bound,  apply 
the  law  which  Parliament  shall  so  create.  The  question  is,  whether  legislative 
action  shall  be  applied  to  meet  the  exigency  of  the  case,  or  judicial  authority  shall 
be  strained  and  misapplied  in  order  to  overcome  the  difficulty.  The  responsibility 
is  with  the  legislature ;  and  there  it  must  rest.  Having  arrived  at  this  conclusion,  it 
becomes  necessary  to  consider  the  second  point  taken  on  the  part  of  the  crown ; 
namely,  that,  though  the  negligence  of  whigh  the  accused  was  guilty  occurred  on 
board  a  foreign  ship,  yet,  the  death  havufig  taken  place  on  board  a  British  ship,  the 
offence  was  committed  within  the  jurisdiction  of  a  British  court  of  justice.  This 
is  the  point  insisted  on  by  my  brothers  Denman  and  Lindley,  with  the  somewhat  hesi- 
tating and  reluctant  assentof  the  Lord  Chief  Justice  of  the  Common  Pleas.  I  dissent 
altogether  from  their  opinion.  In  considering  this  question,  it  is  necessary  to  bear 
in  mind  —  which  I  am  disposed  to  think  has  not  always  been  done  —  that  we  must 
deal  with  this  part  of  the  case  without  any  reference  to  the  theory  of  the  three-mile 
zone,  and  (as  was  very  properly  admitted  by  the  Solicitor-General)  as  though  the 
two  ships  had  met,  and  the  occurrence  had  happened,  on  the  ocean."  Having 
entered  flilly  into  the  authorities  on  this  head,  the  Lord  Chief  Justice  proceeded : 
"  But  for  the  opinion  expressed  by  my  brother  Denman,  I  should  have  thought  it 
beyond  dispute  that  a  foreign  ship,  when  not  in  British  waters,  but  on  the  high  seas. 
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was  not  subject  to  our  law.  Upon  this  point  I  had  thought  that  all  Jurists  were 
unanimous,  and  could  not  have  supposed  that  a  doubt  could  exist.  Upon  what  is  the 
contrary  opinion  founded  ?  Simply  upon  expediency,  which  is  to  prevail  over  princi- 
ple. What,  it  is  asked,  is  to  happen  if  one  of  your  officers,  enforcing  your  rerenue 
laws,  should  be  killed  or  injured  by  a  foreigner  on  board  a  foreign  ship  ?  What  is  to 
happen,  if,  a  British  and  foreign  ship  meeting  on  the  ocean,  a  British  subject  should 
be  killed  by  a  shot  fired  from  a  foreign  ship  ?  In  either  of  these  cases  would  not  the 
foreigner  guilty  of  the  offence  become  amenable  to  English  law  ?  Could  it  be  en- 
dured that  he  did  escape  with  impunity  ?  If  brought  within  the  reach  of  a  British 
court  of  justice,  could  he  not  be  tried  and  punished  for  the  offence;  and  ought  he  to 
be  permitted  to  escape  with  impunity,  or  ought  he  not  to  be  tried  and  punished  for 
such  offence  ?  My  first  answer  is,  that  the  altematiye  is  fallacious.  He  will  not 
'escape  with  impunity.'  He  will  be  answerable  to  the  laws  of  his  own  country; 
and  it  is  not  to  be  presumed  that  the  law  of  any  civilized  people  will  be  such  or  so 
administered,  as  that  such  an  offence  should  escape  without  its  adequate  punishment. 
As  regards  the  amenability  of  the  offender  under  such  circumstances  to  our  own  law, 
it  will  be  time  enough  to  determine  the  question  when  the  case  arrives.  If  the  con- 
viction and  punishment  of  the  offender  can  only  be  obtained  at  the  sacrifice  of  funda- 
mental principles  of  established  law,  I  for  one  should  prefer  that  justice  should  fail 
in  the  individual  case,  than  that  established  principles,  according  to  which  alone 
justice  should  be  administered,  should  be  arrested  and  strained  to  meet  it.  I  think, 
therefore,  that  both  exceptions  taken  on  the  part  of  the  crown  to  the  general  rule, 
that  a  foreigner  committing  an  offence  out  of  the  jurisdiction  of  a  country  which  is 
not  his  own,  cannot  be  brought  to  trial  in  the  courts  of  the  former,  thus  failing,  it 
appears  to  me  that  the  general  rule  must  prevail,  and  that  the  defendant,  having 
been  a  foreign  subject,  on  board  a  foreign  ship,  on  a  foreign  voyage,  and  on  the  high 
seas,  at  the  time  the  offence  was  committed,  is  not  amenable  to  the  law  of  this  coun- 
try ;  and  there  was,  therefore,  no  jurisdiction  to  try  him,  and  that,  consequently,  the 
conviction  was  illegal.  In  the  conflict  of  opinion  which  unfortunately  exists,  it  is  a 
great  satisfaction  to  me  to  be  able  to  add,  that  the  late  Mr.  Justice  Archibald,  whose 
loss  the  whole  profession,  and  especially  those  who  had  the  advantage  of  his  intimacy 
or  acquaintance,  must  deeply  lament,  and  whose  loss  as  a  most  learned,  enlightened, 
and  conscientious  judge,  the  public  has  so  much  reason  to  deplore,  having  seen  my 
proposed  judgment,  communicated  to  me  his  entire  concurrence,  both  in  the  conclu- 
sion at  which  I  haH  arrived,  and  the  g^unds  on  which  it  is  founded.  His  opinion, 
as  he  is  no  more,  cannot,  of  course,  be  of  any  avail  to  the  defendant ;  but  as  without 
it  the  majority  of  the  court  are  of  opinion  that  the  conviction  should  be  quashed,  it 
must  be  quashed  accordingly.'' 

Mr.  Justice  Lush  said :  "  I  have  already  announced,  that,  although  I  have  pre- 
pared a  separate  judgment,  I  did  not  feel  it  necessary  to  deliver  it ;  because,  having 
since  perused  the  judgment  which  the  Lord  Chief  Justice  has  just  read,  I  found  that 
we  agreed  entirely  in  our  conclusions,  and  that  I  agreed  in  the  main  with  the  reasons 
upon  which  those  conclusions  are  founded.  I  wish,  however,  to  guard  myself  from 
being  supposed  to  adopt  any  words  or  expressions  which  may  seem  to  imply  a  doubt 
as  to  the  competency  of  Parliament  to  legislate  as  it  may  think  fit  for  these  waters. 
I  think  that  usage  and  the  common  consent  of  nations,  which  constitute  interna- 
tional law,  have  appropriated  these  waters  to  the  adjacent  State,  to  deal  with  them 
as  the  State  may  deem  expedient  for  its  own  interests.  They  are,  therefore,  in  the 
language  of  diplomacy  and  of  international  law,  termed  by  a  convenient  metaphor 
the  territorial  waters  of  Great  Britain,  and  the  same  or  equivalent  phrases  are  used 
in  some  of  our  statutes  denoting  that  this  belt  of  sea  is  under  the  exclusive  dominion 
of  the  State.    But  the  dominion  is  the  dominion  of  Parliament,  not  the  dominion 
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of  the  common  law.  That  extends  no  fiirther  than  the  limita  of  the  realm.  In  the 
reign  of  Richard  IL  the  realm  consisted  of  the  land  within  the  body  of  the  coun- 
ties. All  bejond  low-water  mark  was  part  of  the  liigh  seas.  At  that  period  the 
three-mile  radios  had  not  been  thought  of.  International  law,  which  upon  this  sub- 
ject at  least  has  grown  up  since  that  period,  cannot  enlarge  the  area  of  our  munici- 
pal law,  nor  could  treaties  with  all  the  nations  of  the  world  have  that  effect.  That 
can  only  be  done  by  act  of  Parliament.  As  no  such  act  has  been  passed,  it  follows 
that  what  was  out  of  the  realm  then  is  out  of  the  realm  now,  and  what  was  part  of 
the  high  seas  then  is  part  of  the  high  seas  now ;  and  upon  the  high  seas  the  admi- 
ralty jurisdiction  was  confined  to  British  ships.  Therefore,  although,  as  between 
nation  and  nation,  these  waters  are  British  territory,  as  being  under  the  exclusiye 
dominion  of  Great  Britain,  in  judicial  language  they  are  out  of  the  realm  ;  and  ahy 
exercise  of  criminal  jurisdiction  over  a  foreign  ship  in  these  waters,  must,  in  my 
judgment,  be  authorized  by  an  act  of  Parliament." 

Touching  the  point  that  the  crime  was  committed  on  board  an  English 
vessel,  a  correspondent  of  the  Times  sends  to  that  paper  the  following  letter:  — 

"  Sir,  —  The  case  of  the  Franconia  has  naturally  excited  great  attention.  The 
point  decided  is  of  the  highest  importance,  and  the  judges,  after  hearing  it  twice 
argued,  are  nearly  equally  divided  upon  it  In  such  circumstances,  it  is  scarcely 
credible  that  any  thing  has  been  overlooked ;  yet  I  do  not  find  in  your  full  report, 
nor  in  the  report  of  your  contemporaries,  any  reference  to  a  precedent  that  appears 
to  bear  directly  upon  the  controversy. 

"  Nearly  one  hundred  years  ago,  a  man  firing  from  the  shore  killed  another,  one 
hundred  yards  off  at  sea.  The  question  arose,  whether  the  offence  was  committed 
at  sea  or  on  land.  If  at  sea,  it  came  under  the  admiralty  jurisdiction ;  if  on  land,  it 
was  triable  at  the  assizes  in  the  county.  The  point  was  ordered  to  be  argued  before 
all  the  judges  of  England  in  the  Exchequer  Chamber,  and  it  was  so  argued  on  the 
26th  of  November,  1785 ;  a  second  argument  was  ordered,  and  that  was  held  before 
all  the  judges  except  Lord  Loughborough,  at  Serjeant's-inn,  on  the  20th  of  Janu- 
ary, 1786.  The  7Vm«<  had  not  then  come  into  existence,  and  the  report  is  most 
meagre;  but  the  marginal  note  in  Leach's  Reports  says  it  was  held '  that  the  offender 
shall  be  tried  by  the  admiralty  jurisdiction ;  for  the  ofience  is  committed  where  the 
death  happens,  and  not  at  the  place  from  whence  the  cause  of  the  death  proceeds.'  In 
1  East,  P.  C,  the  only  other  report,  it  is  said,  referring  to  a  MS.  of  Mr.  Justice 
Buller»  that '  all  the  judges  held  that  the  trial  must  be  at  the  admiralty  court, 
and  not  at  common  law.' 

**  If  this  precedent,  which  is  cited  without  any  expression  of  doubt  in  all  the  text- 
books, is  valid,  it  governs,  or  ought  to  govern,  the  Franconia  case.  The  offence 
was  committed  on  board  the  English  ship  run  down,  and  not  on  board  the  German 
ship,  and  Kuhn  was  liable  to  our  law  without  any  reference  to  the  three  miles  limit 
and  the  accumulated  learning  on  that  head.  And  I  venture  to  think  that  this  is 
good  sense.  The  principle  of  our  criminal  law  —  the  very  foundation  of  man- 
slaughter through  negligence — is,  that  a  man's  will  accompanies  his  act  into  all  its 
natural  and  probable  consequences ;  and  if  I  Are  across  the  frontier  of  a  country  and 
kill  a  man,  or  set  a  train  at  the  same  distance  to  blow  him  into  the  air,  or  send 
poisoned  sweets  about  by  post,  the  offence  is  consummated  and  tried  where  the 
attempt  takes,  or  is  designed  to  take,  effect. 

"It  is  at  least  noteworthy,  that,  if  the  judgment  in  the  Franconia  case  is  right,  a 
foreigner  passing  our  shores  might  deliberately  take  a  pot  shot  at  an  Englishman  on 
shore,  and  kill  him,  without  being  liable  to  our  jurisdiction. 
^  "  Your  obedient  servant,  C. 

"Lincoln's-inn,  November  14." 
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A  telegram  from  Hamburg  amiomices  that  criminal  proceedings  have  been 
began  in  that  city  against  Kuhn ;  so  that  he  seems  not  likely  to  escape  alto- 
gether. 

The  Courts  of  Appeal.  —  No  time  seems  to  have  been  lost  in  the  ap- 
pointment of  judges  to  the  Ultimate  and  Intermediate  Courts  of  Appeal, 
under  the  new  Judicature  Act.  Mr.  Justice  Blackburn,  senior  puisne  judge 
of  the  Court  of  Queen's  Bench,  and  Mr.  Edward  Stratheam  Gordon,  the 
Lord  Advocate,  have  been  appointed  lords  of  appeal  in  ordinary,  and  have 
been  made  peers  for  life,  under  the  titles,  respectively,  of  Baron  Blackburn  of 
Rilleam,  and  Baron  Gordon  of  Drumeam. 

At  the  same  time,  three  puisne  judges  of  the  English  bench,  Mr.  Justice 
Brett,  Mr.  Baron  Bramwell,  and  Mr.  Baron  Amphlett,  have  been  elevated  to 
the  Intermediate  Court  of  Appeal. 

These  appointments  have  met  with  universal  approval.  The  London  Law 
Journal  says:  — 

**  The  promotioD  of  Mr.  Justice  Blackburn  to  be  a  lord  of  appeal  wUl  be  received 
with  universal  approbation.  For  many  years  his  lordship  has  been  before  the  pro- 
fession and  the  public.  His  great  rapidity  of  discernment,  his  learning,  and  his  ex- 
perience, are  known  to  every  one  familiar  with  Westminster  Hall.  His  keen  sense 
of  justice,  love  of  right,  and  high-mindedness,  cannot  be  too  highly  appreciated. 
His  one  fault  —  namely,  excessive  eagerness  to  get  at  the  point  of  the  case,  and  to 
leap  to  a  conclosion  on  it  —  will  disappear  altogether  in  the  serene  atmosphere  of  the 
House  of  Lords.  His  lordship  will  be  much  missed  in  Westminster  Hall.  Some 
members  of  the  bar  were  repelled  by  the  brusque  manner  of  the  learned  judge ;  but 
all  men  capable  of  seeing  beneath  the  surface  found  in  him  the  true  spirit  of  a  gen- 
tleman, the  kindest  of  natures,  and  the  most  generous  of  dispositions. 

**  The  Right  Hon.  Edward  Strathearn  Gordon,  Lord  Advocate  of  Scotland,  will 
be  the  other  lord  of  appeal,  and  will  supply  the  place  so  well  filled  by  the  late  Lord 
Colonsay.  The  presence  in  the  House  of  a  judge  thoroughly  acquainted  with  the 
principles  and  practice  of  Scotch  jurisprudence  is  essential,  and  Mr.  Gordon  is  well 
qualified  to  aid  their  lordships  in  this  respect 

"  We  suppose  that  the  selection  of  Baron  Bramwell,  Mr.  Justice  Brett,  and  Baron 
Amphlett,  to  be  judges  of  the  Intermediate  Court  of  Appeal,  will  be  generally  ad- 
mitted to  be  wise.  Indeed,  the  appointment  of  Baron  Bramwell  and  Mr.  Justice 
Brett  was  a  foregone  conclusion,  while  the  addition  of  Baron  Amphlett  will  equalize 
the  common  law  and  equitable  forces  in  that  tribunal.  Baron  Bramwell  has  for 
many  years  been  one  of  the  special  favorites  of  the  profession.  With  the  bar,  his 
popularity  could  not  stand  higher.  No  one  who  has  ever  practised  before  him, 
whether  as  a  leader  or  a  junior,  will  forget  his  consistent  courtesy  and  abundant 
supply  of  good  humor,  or  will  fail  to  acknowledge  that  lofty  sense  of  honor  with 
which  his  lordship  has  been  ever  actuated.  In  losing  him  from  the  High  Court  of 
Justice,  we  have  the  consolation  of  knowing  that  a  vast  harvest  of  appeals  will  still 
bring  the  bar  into  continual  contact  with  him.  The  solicitors  and  the  suitors  have 
been  equally  proud  of  his  lordship's  talent,  discretion,  courtesy,  and  impartiality, 
and  all  will  wish  him  well  in  his  new  career. 

"  Mr.  Justice  Brett  and  Baron  Amphlett  beldng  to  a  younger  generation  of 
judges ;  but  the  former,  at  a  very  early  stage  of  his  judicial  life,  displayed  remarka- 
ble force  of  character,  coupled  with  great  knowledge  of  business,  and  thorough 
acquaintance  with  the  principles  of  the  law.    No  one,  indeed,  has  excelled  Mr« 
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Jiutice  Brett  in  knowledge  of  the  general  afiain  of  life,  and  of  ererj  thing  con- 
nected with  the  trade  of  the  country.  Baron  Amphlett  has  ever  shown  himself  a 
laborious  and  painstaking  judge,  and  we  doubt  not  that  he  will  render  much  help 
in  the  Court  of  Appeal." 

It  seems  likely  that  the  real  work  of  deciding  the  law  will  hereafter  be  done 
in  the  courts  of  appeal. 

Mr.  Justice  Quaik.  —  Sir  John  Richard  Quain,  one  of  the  justices  of 
the  Queen's  Bench  Division,  died  in  September,  after  a  long  illness,  at  his  res- 
idence in  London.  He  was  appointed  early  in  1872,  and  soon  after  was 
knighted.  He  bore,  at  the  time  of  his  appointment,  a  great  reputation  as  a 
commercial  lawyer  on  the  Northern  Circuit,  and  it  was  not  impaired  dming 
his  career  as  a  judge.  He  possessed,  too,  a  wide  knowledge  of  general  juris- 
prudence. During  his  life,  he  took  great  interest  in  the  improvement  of  legal 
education,  and  it  is  said  he  has  bequeathed  the  sum  of  £10,000  to  trustees,  to 
be  applied  to  that  purpose. 

Mr.  Justice  Archibald.  —  Still  another  vacancy  has  been  caused  by  the 
death  of  Sir  Thomas  Dickson  Archibald,  one  of  the  judges  of  the  Common 
Pleas,  Oct.  18.  Judge  Archibald  was  bom  in  Nova  Scotia  in  1817,  and  re- 
ceived his  early  education  there.  Removing  to  England,  he  entered  as  student 
at  the  Middle  Temple,  and  in  1852  was  called  to  the  bar.  In  1868  he  was 
selected  as  junior  common-law  counsel  to  the  treasury.  In  that  capacity  he 
was  engaged  in  several  important  matters,  notably  in  the  preparations  for 
the  prosecution  of  the  **  claimant "  for  perjury.  In  November,  1872,  he  was 
appointed  to  the  Queen's  Bench,  whence,  in  1875,  he  was  transferred  to  the 
Common  Pleas. 

Speaking  at  the  Lord  Mayor's  dinner,  Nov.  9,  of  the  death  of  Judges 
Quain  and  Archibald,  the  Lord  Chancellor  said  :  — 

"  I  cannot  but  take  the  first  public  opportunity  of  expressing  the  profound  regret 
which  I,  in  common  with  the  whole  legal  profession,  feel  at  the  loss  which  we  have 
recently  sustained  by  the  death — I  must  say  the  untimely  death  —  of  two  of  the 
youngest,  the  most  vigorous,  and  the  most  efficient  judges  of  the  Supreme  Court. 
There  never  was  a  time  when  services  like  theirs  could  with  greater  difficulty  bo 
spared.  We  are  passmg  through  a  crisis  of  extensive  legal  changes,  and  we  stand 
in  need  of  every  possible  contribution  of  wisdom,  of  experience,  of  patience,  of  for- 
bearance, to  make  those  changes  fit  and  harmonize  with  our  ancient  system  of  judi- 
cature. I  suppose  that  a  simple  and  inexpensive  system  of  procedure  must  always 
tend  to  increase  litigation ;  and,  if  the  recent  changes  are  to  be  tried  by  this  test,  they 
must  have  been  most  signally  successful  in  their  operation ;  for  whereas  we  under- 
stand that  there  is  scarcely  any  trade  or  occupation  in  this  country  which  is  not  suf- 
fering from  a  greater  or  less  degree  of  depression,  I  believe  I  am  right  in  saying  that 
the  quantity  of  business  which  stands  at  this  moment  at  the  disposal  of  the  various 
courts  of  justice  is  greater  than  it  has  been  at  any  previous  time." 

High  Court  of  Justice.  —  The  vacancies  occurring  by  the  promotion  of 
Mr.  Justice  Blackburn,  and  the  deaths  of  Mr.  Justice  Quain  and  Mr. 
Justice  Archibald,  have  been  filled  by  the  appointments  of  Mr.  Henry 
Hawkins,  Q.  C,  Mr.  Henry  Manisty,  Q.  C,  and  Mr.  Henry  Charles 
Lopes,  Q.  C,  respectively. 
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The  appointment  of  Mr.  Lopes  (who  was  called  to  the  bar  in  1852,  and 
made  queen's  counsel  in  1869)  is,  says  the  Law  Times,  colorless,  from  a  pro- 
fessional point  of  view. 

Mr.  Hawkins  was  called  to  the  bar  in  1843,  and  made  queen's  coimsel  in 
1858.  He  has  had  a  large  experience  of  court  business,  and,  "  if  not  a  pro- 
found lawyer,  possesses  a  capacity  for  comprehending  points  of  law,  which  is 
very  nearly  as  valuable  as  the  actual  knowledge.''  Mr.  Manisty  was  called 
to  the  bar  in  1845,  and  made  queen's  counsel  in  1857.  He  enjoys  at  the  bar 
a  high  reputation  as  a  sound  lawyer.  It  is  matter  of  regret,  says  the  Solici- 
tors* Journal,  that  his  **  appointment  was  not  made  at  least  ten  years  ago." 
Both  Mr.  Hawkins  and  Mr.  Manisty  were  most  warmly  greeted  at  the  re- 
opening of  the  courts,  after  the  long  vacation. 

It  is  understood  that  Mr.  Justice  Hawkins  will  be  transferred  to  the  Ex- 
chequer Division.  Hereafter,  all  newly  appointed  judges  will  be  sworn  in  in 
the  Queen's  Bench  Division,  and  thence  be  transferred  to  the  other  divisions, 
as  occasion  may  require. 

Vice-Chancellor  Stuart. — The  Right  Honorable  Sir  John  Stuart, 
for  many  years  a  Vice-Chancellor,  died  Oct.  29,  aged  eighty-three.  He  was 
educated  at  the  University  of  Edinburgh.  He  was  called  to  the  bar  at  Lin- 
coln's Inn  in  1819,  and  was  made  queen's  counsel  in  1839.  In  1852  he 
was  appointed  to  a  vice-chancellorship,  an  office  which  he  held  till  his  res- 
ignation in  1871.  It  was  said  at  the  time  of  his  retirement  that  the  state 
of  the  business  of  the  court  had  never  been  in  a  more  satisfactory  condition; 
and  that  the  many  important  questions  which  had  come  before  him  had  been 
**  adjudicated  upon  with  perspicuity  of  intellect,  accuracy,  and  extent  of  learn- 
ing, acuteness  of  thought,  and,  above  all,  with  a  steadfast  adherence  to  those 
soimd  pririciples  which  were  laid  down  by  the  fathers  of  equity,  —  Lord  Hard- 
wicke.  Lord  Eldon,  and  Sir  William  Grant,  —  as  the  landmarks  of  equity 
jurisprudence." 

Cross-Examination  to  Credit.  —  The  coroner's  inquest  in  the  Bravo 
case,  which,  while  accomplishing  next  to  nothing  of  the  purpose  it  was  set 
to  accomplish,  contrived  needlessly  to  blacken  the  reputation  of  two  or  three 
persons  who  came  before  it  as  witnesses,  seems  to  have  kindled  afresh  the  dis- 
cussion which  was  provoked  by  the  Tichbome  trial,  when  the  right  of  cross- 
examination  was  undoubtedly  pushed  to  its  extreme  limit.  As  a  consequence, 
several  leading  English  papers  have  made  the  matter  the  subject  of  leading 
articles,  which  deal  with  a  condition  of  things  which  we  can  but  think  more 
fanciful  than  real.     Says  the  Pall  Mall  Gazette :  — 

*'  Every  man  is  liable  to  be  brought  into  court  as  a  witness ;  and  every  witness 
gives  evidence  that  must  be  more  or  less  favorable  to  one  side  or  the  other  in  a  litiga- 
tion. But  the  side  to  which  a  witness  is  unfavorable  claims  the  right  of  submitting 
the  adverse  testimony  to  an  ordeal  known  as  '  cross-examination  to  credit.'  In  addi- 
tion to  questions  relating  to  the  actual  subject-matter  of  the  inquiry,  the  cross-exam- 
ining counsel  is  allowed  to  put  two  classes  of  questions  which  cannot  strictly  be 
regarded  as  relevant,  and  which  may  be  either  a  most  efficient  and  harmless  instru- 
ment for  eliciting  truth,  or  the  machinery  for  infficting  cruel  and  unnecessary  torture. 
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He  may  ask  ao j  questions  which  tend  to  test  the  accuracy,  veracity,  and  credibility 
of  the  witness,  or  to  shake  his  credit  by  injuring  his  character ;  and  the  witness 
'  may  be  compelied  to  answer  any  such  question,  however  irrelevant  it  may  be  to  the 
facts  in  issue,  and  however  disgraceful  the  answer  may  be  to  himself,'  unless  the 
answer  '  would,  in  the  opinion  of  the  judge,  have  a  tendency  to  expose  the  witness 
to  any  criminal  charge,  or  to  any  penalty  or  forfeiture  which  the  judge  regards  as 
reasonably  likely  to  be  preferred  or  sued  for.'  This  is  a  succinct  statement  —  from 
Mr.  Stephen's  lately  published  Digest — of  the  existing  law,  so  far  as  it  is  expressly 
defined  by  the  text-writers  and  cases.  Any  thing  short  of  an  admission  of  a  crime 
may  be  wrung  from  the  witness  under  a  'cross-examination  to  credit.'  A  man  or 
woman  who  has  lived  a  blameless  life  for  years,  and  who  has  been  called  to  testify 
to  some  plain  and  simple  matter  of  fact,  may  be  forced  to  admit  that  he  or  she  had 
been  guilty  of  some  grievous  moral  lapse  at  some  distant  period.  A  man  may  be 
compelled  to  confess  to  having  committed  adultery  twenty  years  ago,  a  woman  to 
having  been  seduced  ten  years  ago,  and  this,  possibly,  in  the  presence  of  the  innocent 
and  trusting  children  or  parents  of  the  guilty,  who  had  vainly  hoped  to  cover  up  their 
early  fault  with  long  repentance  and  the  gathering  dust  of  time.  Or  it  may  be  that 
the  fact  disclosed,  though  not  creditable,  as  barely  stated,  to  the  character  of  the 
witness,  would  be  susceptible  of  much  mitigation,  could  all  the  circumstances  be 
explained.  Such  an  explanation,  however,  is  in  most  cases  too  evidently  out  of  tho 
question.  To  go  back  twenty  or  ten  years  for  apologies  and  qualifications  is  gen- 
erally beyond  the  power,  if  not  beyond  the  grasp  of  memory,  of  ordinary  men ;  nor 
could  the  process  of  mitigation  be  introduced  into  an  alien  inquiry.  The  witness 
who  is  cross-examined  to  credit,  and  has  admitted  any  facts  from  which  unfavorable 
inferences  can  be  drawn,  is  branded  irremediably  in  the  eyes  of  the  world,  and,  per- 
haps, degraded  for  ever  in  the  opinion  of  those  who  are  nearest  and  dearest  to  him. 
And  this  penalty  is  inflicted  not  because  he  has  sinned,  neither  by  public  justice  nor 
by  private  vengeance,  but  simply  because  he  has  had  the  misfortune  to  be  asked  to 
testify  to  some  obvious  and  recent  fact.  In  not  a  few  semi-barbarous  countries  a 
dying  man  will  be  allowed  to  perish  by  the  roadside,  not  because  the  passers-by  are 
more  inhuman  than  other  men,  but  because  a  bad  system  of  justice  and  police  im- 
poses heavy  responsibilities  and  exacts  difiScult  explanations  from  all  persons  who 
are  found  in  possession  of  a  corpse.  Something  of  the  same  kind  will  be  a  very 
probable  result  of  the  license  of  cross-examiners  in  this  country,  if  it  be  allowed  to 
assail  individual  character  unchecked.  At  present  we  are  all  the  allies  of  public 
justice.  A  man  who  knows  any  thing  bearing  upon  a  crime  is,  as  a  rule,  very  will- 
ing to  tell  his  story  in  open  court.  But  how  long  is  this  willingness  likely  to  stand 
the  trial  of  such  attacks  upon  the  credit  of  witnesses,  as  we  have  lately  seen  in  more 
than  one  notorious  case  ?  " 

We  said  we  altogether  doubt  whether  the  condition  of  things  in  an  English 
court  is  fairly  represented  by  the  Gazette,  But  if  it  is,  we  do  not  see  that 
the  remedy  it  proposes  is  adequate.  The  Gazette  has  recourse  to  Mr.  Stephen's 
roles  on  the  point  in  the  Indian  Evidence  Act  as  the  **  nearest  approach  to  a 
workable  settlement "  of  the  matter.     These  rules  provide  that — 

"  *  In  exercising  its  discretion,  the  court  shaU  have  regard  to  the  following  consid- 
erations : '  — 

"  1.  Such  questions  are  proper,  if  they  are  of  such  a  nature  that  the  truth  of  the 
impufation  conveyed  by  them  would  seriously  affect  the  opinion  of  the  court  as  to 
the  credibility  of  the  witness  on  the  matter  to  which  he  testifies. 

"  2.  Such  questions  are  improper,  if  the  imputation  which  they  convey  relates  to 
matters  so  remote  in  time,  or  of  such  a  character,  that  the  truth  of  the  imputation 
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would  not  affect,  or  woold  affect  in  a  slight  degree,  the  opinion  of  the  court  as  to  the 
credibility  of  the  witness  on  the  matter  to  which  he  testifies. 

"3.  Such  questions  are  improper,  if  there  is  a  great  disproportion  between  the 
importance  of  the  imputation  made  against  the  witness's  character  and  the  importance 
of  his  evidence." 

These  rules,  however,  amount  to  little  more  than  a  description  of  legal 
discretion.  But  the  whole  trouble,  according  to  the  Gazette,  has  grown  out  of 
the  presumption  of  the  bar  **  and  the  timidity  of  the  bench."  K  this  be  so, 
then  the  judges  and  not  the  law  need  attention,  unless,  indeed,  discretion  is  to 
be  wholly  taken  from  them. 

Letting  Rooms.  — Implied  Covenant.  — J v.  K .  — City 

of  London  Court.  —  *'  A  somewhat  novel  and  interesting  point  of  law,"  says 
the  Law  Times y  **  arose  in  this  case.  The  facts,  which  were  substantially  un- 
disputed, were,  so  far  as  is  necessary  for  the  purposes  of  this  report,  as 
follows:  The  plaintiff  was  a  solicitor,  and  the  defendant  a  barrister,  having 
his  chambers  in  the  Temple.  On  the  3d  July  last,  the  plaintiff,  being  in 
search  of  offices,  went  to  see  the  defendant's  rooms,  part  share  of  which  he 
had  advertised  to  be  let,  and  expressed  himself  satisfied  with  them,  but  asked 
till  the  evening  of  the  same  day  to  come  to  a  final  conclusion.  Upon  this 
occasion  it  appears  that  the  defendant  said  to  the  plaintiff,  *  I  hope,  Mr.  J., 
you  are  a  moral  character,  and  will  have  no  improper  persons  here; '  to  which 
the  plaintiff  replied,  that  he  was  a  married  man,  and  merely  wanted  the  rooms 
for  the  purpose  of  carrying  on  his  business.  On  the  same  evening,  plaintiff 
sent  defendant  a  check  for  six  months'  rent  in  advance,  but  when  he  went 
to  the  chambers  two  days  afterwards  to  commence  his  tenancy,  the  defendant 
informed  him  that  he  was  in  the  habit  of  receiving  the  visits  of  an  *  actress  * 
there,  and  asked  whether  that  would  be  any  objection.  '  The  plaintiff  was 
very  much  astonished  at  what  he  heard,  and,  after  some  consideration,  re- 
minded the  defendant  of  what  he  had  said  at  the  first  interview,  and,  imder 
the  circumstances,  asked  for  the  return  of  the  six  months'  rent.  This  the 
defendant  refused,  and  after  some  futile  attempts  at  a  compromise,  the  present 
proceedings  were  instituted  for  the  recovery  of  the  money  paid.  Upon  these 
facts,  the  counsel  for  the  plaintiff  argued,  that,  although  in  the  case  of  land 
or  an  unfurnished  house  being  let  there  was  no  implied  covenant  that  it 
should  be  fit  for  the  purpose  for  which  it  was  required,  or  for  habitation 
{Hart  V.  Windsor,  12  M.  &  W.  68  ;  Sutton  v.  Temple,  id.  52),  yet,  that  where 
offices  or  furnished  apartments  or  lodgings  were  taken,  there  was  an  implied 
covenant  that  they  should  be  reasonably  fit  for  use  and  occupation  (Smith  v. 
Marrable,  11  M.  &  W.  5;  Campbell  v.  Lord  Wenlock,  4  F.  &  F.  716);  and 
that,  if  they  were  not,  so  that  the  tenant  was  deprived  of  all  beneficial  enjoy- 
ment, he  was  entitled  to  rescind  the  lease  or  agreement,  and  take  proceedings 
for  its  breach.  Here  the  defendant  knew  that  the  chambers  were  required 
foi  professional  purposes,  and  as  it  subsequently  appeared,  by  his  own  confes- 
sion, that  they  were  unfit  for  such  purposes,  he  was  boimd  to  return  the  rent. 
The  counsel  for  the  defendant  nrged  that  the  occasional  presence  of  an 
*  actress '  in  the  chambers  did  not,  in  point  of  law,  justify  the  plaintiff  in 
rescinding  the  agreement.      The  *  actress '  might  not  be  in  the  chambers 
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when  the  plaintifE  was  using  them.  The  court,  however,  was  clearly  of 
opinion  that  common  sense,  as  well  as  law,  was  in  favor  of  the  plaintiff's  con- 
tention. He  should  decide  for  the  plaintiff,  for  the  full  amoimt  claimed,  with 
costs." 

CANADA. 

Admiralty.  —  Collision.  —  The  Frank,  Petersen,  master.  —  This  ca^e, 
which  was  lately  decided  in  the  Vice- Admiralty  Court  at  Quebec,  involved  a 
question  of  fact  of  much  importance.  A  Norwegian  bark,  the  Frank,  while  cross- 
ing the  Grand  Banks,  in  a  fog,  ran  down  and  sunk  an  American  fishing-schooner, 
the  Job  Johnson,  which  was  lying  at  anchor.  In  suit  to  recover  for  the  loss  of 
the  schooner,  >the  court  found,  as  a  fact,  that  the  bark  was  n^ligent  at  the 
time  of  the  accident,  in  that  she  was  sailing  at  too  great  speed,  considenng  the 
weather.  The  bark,  however,  imputed  fault  to  the  schooner  for  sounding  a 
fog-horn  instead  of  ringing  a  bell,  as  directed  by  the  sailing  regulations  for  a 
vessel  at  anchor,  whereby  the  bark  was  misled.  The  court  held  that  a  fog- 
horn was  not  a  legal  substitute  for  a  bell;  but  found,  as  a  fact,  that  the  omis- 
sion to  ring  a  bell  did  not  contribute  to  the  accident.  On  this  part  of  the  case 
the  court  (Stuart,  J.)  says:  — 

"  I  now  take  up  the  charge  against  the  schooner  for  not  ringing  a  bell,  which  the 
second  mate  of  the  bark  has  said  would  have  enabled  him  to  avoid  the  schooner, 
as  he  would  then  have  ported  his  helm  and  have  kept  it  to  port.  The  fog-horn's  blasts 
were  thus,  according  to  him,  the  cause  of  the  accident. 

"  By  orders  in  council  issued  in  pursuance  of  the  fifty-eighth  section  of  the  Mer- 
chant Shipping  Act,  Amendment  Act,  1862,  the  regulations  for  preventing  collisions 
at  sea,  appended  to  an  order  in  council  dated  9th  January,  1868,  have,  with  the  assent 
of  the  United  States  of  America,  been  made  to  apply  not  only  to  sea-going  ships  of 
that  country,  but  to  ships  of  the  United  States  when  navigating  the  inland  waters  of 
North  America,  whether  within  British  jurisdiction  or  not.  See  App.  to  Lush.  R.  72 ; 
B.  &  B.  Lush.  482.  The  same  regulations  have  likewise  been  made  applicable  to 
Norwegian  ships.  2  Stuart's  Adm.  R.  App.  p.  325.  The  tenth  article,  governing 
fogsignalBy  provides  that  sailing-ships  under  weigh  shall  use  a  fog-horn,  and,  when 
not  imder  weigh,  shall  use  a  bell. 

"  To  relieve  the  schooner  from  the  observance  of  this  rule,  a  regulation,  said  to 
proceed  from  the  United  States  government  at  Washington,  has  been  produced.  It 
is  in  the  form  of  a  circular  addressed  to  the  Collectors  of  Customs,  signed  by  Mr. 
Richardson,  the  Secretary  of  the  Treasury  at  Washington ;  it  bears  date  the  18th 
October,  1878,  and  is  as  follows :  — 

"  *  You  are  instructed  to  issue  to  each  sailing-vessel,  with  its  proper  regulation 
papers,  two  copies  of  this  circular,  and  to  endeavor  to  enforce  the  provisions  con- 
tained in  the  resolution  given  below  of  the  Board  of  Supervising  Inspectors  of  Steam 
Vessels :  — 

" '  Be  it  resolved,  that  the  President  of  the  Board  of  Supervising  Inspectors  repect- 
fully  request  the  Secretary  of  the  Treasury  to  instruct  Collectors  of  Customs  on  the 
seaboard  and  lakes  to  issue  to  each  sailing-vessel,  with  its  proper  regular  papers,  two 
copies  of  the  fog-horn  signal  rules  adopted  by  this  board,  to  be  framed  under  glass, 
and  hung  in  some  conspicuous  place  on  said  vessels.  The  rules  referred  to  are  as 
follows :  — 

**  *  1.  Whenever  there  is  a  fog,  by  day  or  night,  the  fog-signals  described  below 
shall  be  sounded. 
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" '  2.  Sailing-yessels,  and  every  craft  propelled  by  eails  upon  the  ocean,  lakes,  and 
rivers,  shall,  when  on  the  starboard  tack,  sound  one  blast  of  their  fog-horns ;  when  on 
the  port  tack,  they  shall  sound  two  blasts  of  their  fog-horns ;  when  with  the  wind 
free  or  running  large,  they  shall  sound  three  blasts  of  their  fog-horns ;  when  Itfing-to 
or  at  anchor,  they  shcdl  sound  a  general  alarm.  In  each  instance  the  above  signals  shall 
be  sounded  at  intervals  of  not  more  than  two  minutes/ 

"  Mr.  Howells,  Consul  of  the  United  States  at  Quebec,  has  given  a  certificate  that 
this  circular  would  be  received  by  any  collector  of  customs  or  similar  officer  of  the 
United  States  as  a  genuine  and  authoritative  order  from  the  Department  of  the 
Treasury.  He  has  been  examined  also  to  prove  the  signature  of  the  Secretary  of 
the  Treasury  at  Washington,  and  has  said  that  this  regulation  was  made  by  a  board 
of  supervising  inspectors  under  an  act  of  Congress,  which,  he  believes,  is  the  same 
as  stated  in  Nos.  4404  and  4405  of  the  Revised  Statutes  of  Congress,  1873-74.  I 
have  looked  at  this  citation,  and  do  not  find  any  power  there  delegated  to  inspectors 
to  alter  the  sailing  regulations  established  between  England  and  the  United  States, 
but  I  see  there  a  power  given  to  inspectors  to  regulate  steam-vessels.  I  do  not  think, 
therefore,  that  the  schooner  Job  Johnson  was  relieved  by  this  circular  from  the  ring- 
ing of  a  bell.  Great  Britain  and  the  United  States,  as  well  as  this  Dominion,  have 
adopted  the  sailing  regulations.  They  have  been  made  to  apply  not  only  to  sea- 
going vessels,  but  also  to  the  great  lakes  bordering  on  the  United  States  and  Canada. 
Norway  has  assented  to  them,  with  many  other  European  powers ;  and  it  is  very 
much  to  be  regretted  if  the  fishermen  on  the  banks  of  Newfoundland  have  been  mis- 
led by  the  circular.  It  has  been  proved  in  this  case  that  the  fog-horn  is  in  use  on 
the  banks,  and  men  of  long  experience  there,  as  fishermen,  say  that  they  have  never 
known  the  bell  to  be  used.  The  term  '  general  alarm '  directed  by  the  circular,  as 
applied  to  a  small  fishing-schooner,  to  be  created  every  two  minutes  upon  the 
Atlantic  Ocean,  is  a  term  of  doubtful  meaning.  I  should  hardly  imagine  it  to  be  a 
fog-horn,  unless  accompanied  by  other  sounds,  perhaps  not  within  the  power  of  a 
small  vessel  to  make.  If  I  have  particularly  alluded  to  this  part  of  the  case,  it  is 
because  a  departure  from  any  one  of  the  sailing  regulations,  no  matter  what,  whether 
for  a  better  one  or  an  equivalent,  may  mislead  other  vessels.  If  other  vessels  are 
misled,  — and  it  is  easy  to  conceive  such  a  case,  where  a  bell  is  not  rung  and  a  blast 
of  a  fog-horn  substituted,  —  the  deviation  may  have  a  disastrous  effect  upon  important 
interests.  A  more  lamentable  case  than  the  present  cannot  be  found,  if  the  persons 
interested  are  to  be  deprived  of  their  remedy  in  consequence.  If  there  is  a  class  of 
men  whose  industry,  attended  with  constant  exposure  of  their  lives,  furnishes  an 
indispensable  article  of  food  to  a  large  portion  of  the  human  race,  requires  protection, 
it  is  the  fishermen  of  Newfoundland ;  and  it  is  to  be  hoped,  that  if  they  are  laboring 
under  ignorance  of  the  law,  that  they  should  be  informed  of  it." 

It  hardly  needs  to  be  added,  that  the  state  of  things  disclosed  by  this  case 
shoold  receiye  instant  attention. 
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THE  WASHINGTON  "SAFE   BURGLARY"   CONSPIRACY. 

The  Washington  "  Safe  Burglary  "  Conspiracy  well  deserves  to 
be  classed  among  celebrated  cases.  The  parties  to  its  concep- 
tion and  its  execution,  or  to  its  non-professional  defence  before 
Congress  and  the  courts,  embraced  all  ranks  of  society,  from  the 
lowest  order  of  thieves  to  the  very  aristocracy  of  cracksmen; 
from  the  detectives  who  co-operated  with  all  these,  to  the  prin- 
cipal subordinates  and  to  the  chief  of  the  government's  Secret 
Service  force  ;  from  the  vile  order  of  lawyers,  —  if  they  can  be 
styled  such  without  profaning  the  title,  —  through  whom  thieves 
negotiate  with  oflBcers  of  the  law,  to  the  United  States  District 
Attorney,  in  the  very  capital  of  the  nation ;  from  the  detective 
force  of  the  city  to  its  Board  of  Metropolitan  Police ;  from  cooks 
and  waiters  in  the  Washington  Club  to  the  contractors  and  splen- 
did jobbers  who  feasted  and  plotted  around  its  tables  ;  from  the 
lowest  order  of  politicians  to  State  oflBcials  of  high  degree  and 
great  pretence  of  respectability ;  from  committee  clerks  to  repre- 
sentatives and  senators  in  Congress ;  and,  lastly,  from  employ^ 
of  low  grade  in  the  Executive  Department  to  the  official  house- 
hold of  the  President.  Representatives  from  all  these  classes 
were  either  engaged  in  concocting  and  executing  the  crime,  or 
in  equally  reprehensible  and  long-continued  efforts  to  save  its 
perpetrators  from  punishment,  not  through  the  proper  methods 
of  retained  counsel,  but  by  the  corrupt  means  which  political 
workers  can  command.  Some  of  the  persons  thus  indicated  ap- 
peared dimly  in  the  conspiracy,  but  with  sufficient  distinctness 
for  full  identification. 
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The  matter  was  first  partially  investigated  by  a  committee  of 
Congress,  then  by  the  Treasury  Department  and  the  Department 
of  Justice ;  was  tried  next  before  the  criminal  court  of  the  Dis- 
trict of  Columbia ;  was  again  investigated  by  a  committee  of  Con- 
gress, and  tried  a  second  time  in  the  District  Court.  The  facts 
established  by  these  various  inquiries  have  not  as  yet  been  col- 
lected and  arranged  in  proper  order.  The  present  article  is  an 
attempt  so  to  collect  and  arrange  them. 

The  safe  burglary  was  one  of  the  many  weapons  by  which  the 
long  notorious  '*  District  Ring  "  sought  to  paralyze  the  efforts  of 
those  citizens  who  were  trying  to  expose  its  corruptions.  This 
Ring  had  several  times  defeated  investigation,  through  its  firm 
hold  upon  prominent  politicians  in  each  party.  Its  success  had 
made  it  confident,  insolent,  unscrupulous,  and  defiant.  But  dur- 
ing the  summer  of  1878  an  attack  of  such  power  was  made  upon 
it  by  the  independent  press,  as  precluded  interference  in  its  be- 
half on  the  part  of  politicians,  and  forced  an  investigation.  There 
were  some  weak  efforts  in  each  House  to  oppose  a  resolution  of 
inquiry,  and,  after  it  passed,  bold  attempts  were  made  to  pack  the 
committee  which  was  ordered.  But  at  length  these  all  failed, 
and  this  gigantic  Ring  was  brought  face  to  face  with  a  joint 
committee  of  Congress,  which  voted  to  conduct  an  open  investi- 
gation, and  admitted  to  its  sessions  the  active  correspondents  of 
the  press  which  had  waged  such  effective  war  against  the  Board 
of  Public  Works. 

The  investigation  had  been  ordered  upon  the  request  of  a 
number  of  leading  citizens  of  the  District  of  Columbia ;  and  these 
memorialists  selected  Mr.  Columbus  Alexander,  a  man  of  wealth, 
prominence,  and  unsullied  character,  to  appear  with  counsel,  and 
represent  them  before  the  committee.  Mr.  A.  R.  Shepherd,  gov- 
ernor of  the  District,  also  attended  with  counsel,  in  behalf  of 
the  Board  of  Public  Works,  of  which  he  was  president.  The 
secretary  of  the  District,  Mr.  Richard  Harrington,  who  was  also 
Assistant  United  States  Attorney  for  the  District  of  Columbia, 
and,  in  practice,  the  actual  District  Attorney,  appeared  as  one  of 
the  governor's  counsel.  Mr.  Harrington  was  a  young  gentleman 
of  noted  family  in  Delaware,  who  had  advanced  rapidly  at  the 
bar  of  the  District,  and  was  a  general  favorite  with  the  judges  of 
the  court,  with  his  seniors  in  the  profession,  and  with  a  large 
circle  of  friends.  He  had  high  hopes  and  laudable  ambitions, 
and  a  brilliant  future  seemed  opening  before  him. 
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The  investigation  was  ordered  in  February,  1874,  and  the  ex- 
amination of  witnesses  began  March  5th.  A  week  or  ten  days 
later  it  became  evident  to  the  Ring  that  the  inquiry  would  be  a 
thorough  one.  Among  the  first  witnesses  called  was  John  O. 
Evans,  the  most  prominent  contractor  under  the  Board.  Upon 
being  ordered  to  produce  his  books,  although  he  had  been  carry- 
ing on  immense  contracts,  he  presented  a  few  small  ledgers,  in 
which  were  scant  entries  that  threw  no  light  upon  his  real  trans- 
actions. These  books,  though  purporting  to  have  been  in  con- 
stant  use  for  many  months,  were  entirely  new,  and  the  entries  in 
them  were  of  most  suspicious  freshness. 

Mr.  Alexander,  in  behalf  of  the  memorialists,  denounced  these 
books  as  spurious,  and  the  conduct  of  those  presuming  to  palm 
them  off  on  a  committee  of  Congress  as  insolent  and  audacious. 
The  anxiety  displayed  by  the  memorialists  to  obtain  the  real 
books  of  Mr.  Evans  seems  to  have  suggested  the  conspiracy 
which  resulted  in  what  is  now  so  widely  known  as  the  Washing- 
ton Safe  Burglary.  The  theory  of  the  plot,  since  fully  proved, 
was,  that  if  the  memorialists  could  be  placed  before  Congress 
and  the  country  as  allied  with  thieves  and  skilled  cracksmen, 
employing  them  to  commit  burglaries,  and  blow  open  and  rob  safes 
in  desperate  attempts  to  secure  evidence  against  the  Board,  they 
would  be  disgraced  at  the  outset,  and  rendered  powerless  for 
harm.  It  was  further  contemplated  so  to  arrange  the  conspiracy 
as  to  secure  the  arrest  of  Mr.  Alexander,  and  possibly  the  other 
prominent  memorialists,  who  were  accustomed  to  meet  nightly  at 
his  residence,  by  tracing  those  who  were  acting  the  part  of  bur- 
glars to  his  house,  and  arresting  the  whole  as  accomplices,  while 
the  pretended  thieves  were  delivering  a  lot  of  Evans's  stolen 
books.  With  Harrington  as  prosecuting  attorney,  the  memorial- 
ists in  jail,  and  the  thieves  as  witnesses  for  the  United  States,  it  was 
believed  such  a  storm  of  indignation  could  be  raised  against  the 
methods  adopted  by  the  enemies  of  the  Board  as  would  justify 
Congress  in  repudiating  the  memorialists,  and  abandoning  the 
investigation  in  disgust.  To  the  execution  of  such  a  scheme,  it 
was  necessary  to  have  full  control  of  the  building  from  which  the 
books  were  to  be  taken.  Such  a  place  was  the  office  of  the  United 
States  District  Attorney,  which  was  practically  under  the  con- 
trol of  Mr.  Harrington ;  and  it  was  decided  that  his  safe  should 
be  filled  with  such  books  as  the  memorialists  had  shown  a  desire 


Digitized  by  VjOOQIC 


404  THE  WASHINGTON   "SAFE  BUEGLA.RY  "   C0N8PIBACY. 

to  obtain,  should  be  then  blown  open  by  burglars,  and  the  con- 
tents be  carried  to  Mr.  Alexander's  house. 

It  seems  incredible  that  the  earliest  traces  of  such  a  conspiracy 
should  be  found  in  the  White  House.  But  upon  this  point  the 
evidence  is  clear.  General  Babcock,  the  secretary  of  the  President, 
in  his  capacity  as  Commissioner  of  Public  Buildings  and  Grounds, 
had  been  chai-ged  by  law  with  making  certain  measurements  of 
work  done  under  the  Board  of  Public  Works,  upon  which  large 
sums  of  money  had  been  paid.  The  memorialists  charged  that 
these  measurements  were  grossly  in  excess  of  true  computations ; 
and  thus  the  investigation  which  they  were  prosecuting  was  di- 
rected also  against  General  Babcock. 

Soon  after  the  inquiry  ordered  by  Congress  was  fairly  opened, 
General  Babcock  called  on  Mr.  Banfield,  Solicitor  of  the  Treasury, 
who,  under  the  Secretary,  has  immediate  direction  of  the  Secret 
Service  Division  of  that  department,  and  asked  to  have  Colonel 
Whitley,  the  chief  of  that  Division,  whose  main  office  was  in  New 
York,  aid  in  his  defence.  Colonel  Whitley  and  his  force  had 
previously  performed  a  variety  of  detective  work  for  the  Presi- 
dent's secretaries,  and  the  relations  between  the  force  and  the 
subordinate  officials  about  the  White  House  were  intimate.  As 
an  instance:  in  1871,  Babcock  sent  W.  D.  Moore,  then  an  asses- 
sor of  internal  revenue  in  Texas,  with  a  letter  to  Whitley,  saying, 
Moore  had  in  charge  a  matter  of  interest  to  all  of  them.  Whitley 
at  once  placed  it  in  the  hands  of  Nettleship,  his  chief  assistant. 
As  appeared  from  the  letters  of  these  three  persons,  it  was  a 
plan  for  kidnapping  Mr.  Perry,  formerly  commercial  agent  in 
San  Domingo,  from  Providence,  R.  I.,  and  taking  him  to 
Texas,  to  answer  a  charge  of  murder,  which  had  been  trumped 
up  by  Moore,  in  order  to  imprison  Peny  and  prevent  him 
from  appearing  as  a  witness  before  the  Senate  committee  then 
investigating  the  San  Domingo  affair.  This  plot  failed.  Sub- 
sequently Moore  figured  prominently  in  connection  with  Bab- 
cock's  defence  in  the  late  whiskey  trials,  and  in  still  later  efforts 
to  defame  Secretary  Bristow.  Soon  after  the  latter  resigned, 
Moore,  in  accordance  with  an  order  from  the  White  House, 
was  promoted  to  be  the  chief  of  special  agents  in  the  Treasury 
Department. 

In  accordance  with  Babcock's  request,  the  order  was  given  to 
Colonel  Whitley,  who  reported  on  the  11th  of  March,  promising  to 
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do  all  he  could.  On  the  14th  Babcock  asked  Solicitor  Banfield 
to  telegraph  Whitley,  who  had  gone  to  New  York,  to  return  that 
night  and  call  the  next  morning  at  Babcock's  house  to  meet 
Harrington  at  breakfast.  Whitley  came,  but  was  too  late  for  the 
breakfast.  Finding  Babcock  at  the  White  House,  he  was  directed 
by  him  to  go  to  the  Washington  Club  House,  where  he  would 
find  Harrington,  who  would  tell  him  what  was  to  be  done.  Ban- 
field  accompanied  Whitley,  found  Harrington,  and  a  full  consul- 
tation took  place  between  the  last  two  named.  Here  was  the 
firm  foundation  for  the  conspiracy,  without  which  it  would  have 
been  impossible  to  erect  the  superstructure ;  for  the  secret  service 
force  of  the  government  could  not  have  been  commanded  for  such 
work  unless  its  chief  had  been  thoroughly  convinced  that  he  could 
rely  upon  support  and  protection  from  what  seemed  the  power 
next  the  President  himself.  It  was  not  until  a  very  late  day  in 
the  investigation  of  the  case  that  the  above  facts  in  regard  to 
General  Babcock  came  to  light,  and  formed  the  basis  of  his  in- 
dictment. They  were  admitted ;  but  as  the  evidence  did  not 
prove  that  he  mentioned  the  safe  burglary  to  Whitley,  it  was 
claimed  that  he  sent  for  the  latter  to  help  him  in  other  ways, 
and  that  if  Whitley  and  Harrington  afterwards  concocted  the 
safe  burglary,  it  was  without  Babcock's  knowledge  and  he  was 
in  no  way  responsible  for  it.  Evidently,  however,  with  the 
full  knowledge  of  the  leading  spirits  in  the  District  Ring,  but 
under  the  more  immediate  direction  of  Harrington,  the  plot  de- 
veloped rapidly.  Whitley  worked  boldly,  as  one  enjoying  perfect ' 
immunity.  He  not  only  put  his  chief  assistant,  Nettleship,  upon 
the  job,  but  other  prominent  operatives  in  the  force ;  and  even 
two  detectives,  occasionally  employed,  —  namely,  Michael  Hayes 
and  Gustave  Zirruth,  —  were  assigned  parts  in  the  work. 

The  conception  of  a  crime  designed  so  to  blacken  the  reputa- 
tions of  prominent  and  honorable  citizens  as  to  render  them  in- 
famous, and  not  only  effectually  to  disgrace  them,  but  to  insure 
their  arrest  and  imprisonment,  is  sufficient  proof  that  those  who 
originated  and  encouraged  it  were  capable  of  blacker  deeds  than 
the  bitterest  enemies  of  the  District  Ring  had  ever  charged  upon 
it.  The  boldness  which  marked  all  their  dealings  may  be  meas- 
ured by  the  unhesitating  manner  in  which  they  employed  the 
whole  machinery  of  the  government's  secret  service  force,  the 
power  of  the  United  States  Attorney's  office  for  the  District  where 


Digitized  by  VjOOQIC 


406     THE  WASHINGTON  "SAFE  BURGLARY"  CONSPIRACY. 

Congress  was  sitting,  the  police  force  of  the  District,  and  a  com- 
pany of  thieves  and  burglars,  using  them  all  under  the  very  eyes 
of  the  government  to  defeat  an  investigation  then  in  progress  by 
the  order  of  both  Houses. 

While  Colonel  Whitley  was  considering  the  best  means  of  aid- 
ing General  Babcock  and  the  District  Ring,  the  dispute  occurred 
before  the  committee  over  the  books  produced  by  Evans,  and  the 
anxiety  of  the  memorialists  to*obtain  the  originals  became  very 
clear  to  the  Ring.  This  put  an  end  to  all  hesitation  over  plans. 
Colonel  Whitley  returned  to  New  York,  and  the  arrangements 
for  the  safe  bui^glary  were  promptly  begun.  After  consultation 
with  Nettleship,  the  latter  went?  to  his  home  in  Newark,  and 
employed  Gustavo  Zirruth,  a  German  residing  there,  who  had 
formerly  acted  as  a  detective  for  Whitley,  to  come  to  Washing- 
ton, and  endeavor  to  open  communication  with  Columbus  Alex- 
ander, through  Mr.  Demaine,  a  German  surveyor,  who  had  been 
employed  by  the  memorialists  to  test  some  of  General  Babcock's 
measurements.  The  results  of  these  tests  had  shown  outrageous 
discrepancies  in  favor  of  contractors  and  the  Board ;  and  while 
Demaine  presented  the  means  of  easy  access  to  Alexander,  it 
would  also  be  most  satisfactory  to  the  Ring  if  he  too  could  be 
dragged  down  with  the  rest.  Zirruth  visited  Washington,  where 
he  passed  under  the  name  of  Miller,  and,  meeting  Demaine, 
asked  his  advice  about  real  estate  and  localities  in  the  city, 
under  pretence  of  bujnng  property  and  establishing  a  beer 
saloon.  Meanwhile,  the  memorialists  were  vigorously  pushing 
their  work  before  the  committee,  Nettleship  was  on  the  ground 
watching,  and  the  scheme  to  crush  them  did  not  seem  to  pro- 
gress rapidly  enough  under  Zirruth.  Whitley  sent  one  Dart,  a 
member  of  his  force,  to  summon  to  his  office  a  former  detective 
in  his  service,  named  Michael  Hayes,  and  arranged  with  him  to 
start  at  once  for  Washington  and  report  to  Nettleship.  Upon 
his  arrival  there,  not  finding  the  latter  at  the  hotel  designated  by 
Whitley,  Hayes  telegraphed  his  failure  to  the  chief.  Soon,  how- 
ever, through  a  friend  whom  he  happened  to  meet,  Hayes  found 
Nettleship,  received  full  instructions,  and  was  put  in  communica- 
tion with  Zirruth,  who  had  already  drawn  Demaine  into  conver- 
sation about  the  Board  of  Public  Works,  the  investigation  in 
progress,  and  the  missing  books  of  Evans.  Upon  Hayes's  arrival, 
Zirruth  again  met  Demaine,  and  told  him  he  had  heard  a  friend 
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declare  that  he  knew  where  these  original  books  were,  and  that 
they  could  be  obtained.  Demaine  was  naturally  interested ;  and 
a  few  days  later  Hayes  was  introduced,  under  the  name  of  Butler^ 
as  the  man  who  knew  the  whereabouts  of  the  books. 

Demaine  was. easily  induced  to  present  Hayes  to  Alexander. 
Hayes  approached  the  subject  with  some  skill,  and  tried  to  draw 
from  Alexander  a  promise  to  pay  largely  for  efforts  necessary  to 
procure  the  books.  Alexander,  however,  said  they  were  not  buy- 
ing testimony,  and  that  he  would  pay  only  the  cost  of  transporta- 
tion, and  such  minor  expenses  as  might  be  incurred  in  bringing  the 
books  to  the  city.  He  tried  to  ascertain  from  Hayes  the  location 
of  the  books,  but  without  success,  Hayes  saying  he  might  tell 
him  at  a  subsequent  interview.  When  this  took  place,  the  time 
for  producing  them  was  postponed  nearly  a  week.  Hayes  then, 
under  the  direction  of  Nettleship,  went  to  New  York,  and  tried 
to  hire  a  burglar  of  his  acquaintance,  who  had  been  in  state 
prison,  to  go  on  to  Washington,  and  blow  open  the  safe.  This 
man  refused,  and  Hayes  telegraphed  the  decision  to  Nettleship. 
The  latter,  however,  had  also  gone  to  New  York  to  see  about  the 
matter,  and  on  meeting  Hayes  told  him  he  had  engaged  another 
man,  and  after  pointing  him  out  directed  Hayes  to  return  to 
Washington  and  see  Alexander.  Upon  going  to  the  appointed 
rendezvous,  Hayes  found  two  men  instead  of  one ;  but  Nettleship 
informed  him  that  this  was  all  right.  The  reason  for  this  change 
is  significant,  as  showing  the  intimate  relations  "which  exist  be- 
tween thieves  and  detectives,  the  government  force  not  excepted. 
As  the  plot  involved  arrest  and  several  weeks'  confinement  in  jail 
for  the  burglar  who  should  carry  the  books  to  Alexander's  door. 
Bliss,  the  professional  burglar  who  had  been  employed,  declined 
to  undertake  this  part  of  the  job,  because  he  was  then  wanted 
by  the  authorities  for  a  robbery  committed  some  time  before  in 
New  Hampshire,  and,  if  arrested  in  Washington,  he  might  be 
identified  and  taken  there.  He  therefore  suggested  Benton  as 
one  who  could  assist  at  the  blowing  open,  carry  the  contents  of 
the  safe  to  Alexander,  and  spend  a  few  weeks  in  jail  for  a  lib^ 
eral  compensation. 

Bliss,  the  professional  employed  by  Nettleship,  belonged  to  the 
aristocracy  of  burglars.  He  lived  in  a  brown  stone  house  in 
New  York,  di'ove  a  splendid  team,  owned  a  private  box  at  the 
theatre)  and  employed  a  lawyer,  one  Somerville,as  go-between  in 
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the  necessary  negotiations  which  such  gentlemen  have  with 
detectives  and  the  other  lower  orders  of  law  officials.  This 
.Bliss  had  been  connected  with  some  of  the  most  noted  and  skill- 
ful bank  robberies  of  later  years,  had  served  a  partial  term  in 
Sing-Sing,  and  been  pardoned  out  by  Governor  Dix  upon  the 
representation  of  Whitley,  made  through  the  Attorney-General, 
that  his  assistance  and  evidence  were  needed  to  convict  parties 
who  had  robbed  the  Treasury  at  Washington.  He  had  seen  such 
service  in  the  penitentiary  as  would  disqualify  him  as  a  witness, 
if  detected  and  called  upon  to  testify ;  and  this  was  one  of  the 
elements  of  their  case  which  the  conspirators  did  not  neglect. 
On  the  other  hand,  the  evidence  of  the  one  selected  to  carry  the 
books  to  Alexander  was  wanted,  and  so  a  common  thief,  who 
could  turn  Staters  evidence,  was  chosen. 

Thus  the  actors  in  the  safe-breaking  were  upon  the  ground, 
and  such  relations  with  the  memorialists  and  their  engineer  had 
been  established  as  were  thought  sufficient  to  the  consummation 
of  the  plot.  It  remained  for  Mr.  Harrington  and  his  co-conspir- 
ators to  put  his  premises  in  order,  and  superintend  its  execution. 
This  required,  of  course,  the  aid  of  the  Metropolitan  Police ;  and, 
as  it  would  never  answer  to  call  them  to  make  arrests  during  the 
actual  progress  of  the  burglary,  it  was  necessary  to  lay  some 
foundation  in  advance  for  mentioning  the  matter  to.  the  Chief  of 
Police,  and  inducing  him  to  adopt  such  line  of  action  as  Harring- 
ton should  suggest. 

Arthur  B.  WilUams,  a  Washington  lawyer,  long  a  friend  of 
Harrington,  and  formerly  associated  with  him  in  defending  petty 
criminal  cases,  but  a  man  far  below  him  in  legal  standing,  was 
despatched  to  New  York,  ostensibly  to  look  up  Kirtland,  after- 
wards a  most  notorious  witness  before  the  investigating  com- 
mittee, and  the  man  who  received  $72,000  for  helping  to  obtain 
the  noted  De  Golyer  contract  from  Governor  Shepherd,  through  a 
business  partner  of  Shepherd's,  though,  as  the  evidence  showed, 
without  the  knowledge  of  the  latter.  Whether  Williams  met 
him  on  this  occasion  does  not  appear ;  but  about  the  same  time 
Kirtland  wrote  to  a  friend  in  Washington :  "I  am  perfecting  a 
scheme  that  will,  I  expect,  knock  the  legs  out  from  under  a  cer- 
tain crowd."  This  was  on  the  16th  of  April.  The  safe  was  blown 
open  on  the  night  of  the  23d  of  April.  On  the  20th  Williams 
was  in  New  York,  having  been  sent  there  by  Harrington  to 
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consult  with  Nettleship  and  Whitley.  On  the  same  day  an 
anonymous  letter  was  prepared,  and  mailed  from  New  York  to 
Harrington,  purporting  to  come  from  a  thief,  and  in  thieves'  lan- 
guage informing  him  that  the  writer  had  been  engaged  to  "  blow  " 
his  safe  for  f500  and  half  the  "  swag ; "  but  that  after  incurring 
an  expense  of  $80  for  tools,  he  had  been  set  aside,  and  in 
revenge  wrote  to  tell  Harrington  of  the  plot.  The  letter  further 
named  the  22d  or  28d  as  the  time  when  the  safe  was  to  be 
robbed ;  and  added,  that  the  person  at  the  bottom  of  the  whole 
thing,  the  *'  head  bloke,"  lived  in  Washington,  and  if  Harrington 
would  watch  and  follow  the  parties,  or,  as  the  letter  read,  "  pipe 
them  off,"  he  could  ascertain  the  truth  of  what  was  written. 
Harrington  received  this  letter  on  the  21st,  and  having  ordered 
Williams  home  by  telegraph,  and  requested  Nettleship  to  come 
with  him,  the  immediate  actors  in  executing  the  plot  were  all 
assembled  in  Washington. 

On  the  22d,  by  direction  of  Nettleship,  Hayes  visited  Harring- 
ton's office,  was  shown  by  him  into  the  back  room  where  the  safe 
was,  and  left  alone  a  short  time.  After  a  few  moments  Harring- 
ton returned,  when  Hayes,  as  he  was  instructed  to  do  by  Nettle* 
ship,  asked  some  questions  about  counterfeiting  cases,  and  was 
referred  by  Harrington  to  the  Treasury  Department.  Under 
the  arrangement  made  for  purposes  of  safety,  Hayes  was  to 
exchange  no  communication  with  Harrington  on  the  subject  of 
the  burglary.  On  his  asking  for  an  appointment  for  the  next 
day  on  some  further  business,  Harrington  named  one  o'clock. 
At  that  hour  Hayes  called  with  Bliss,  the  professional  cracks- 
man, and  the  two  were  shown  into  the  back  room  by  Harrington 
and  left  alone.  Bliss  went  at  once  to  the  safe,  which  had  been 
left  open,  and  made  a  careful  examination  of  it.  When  Har- 
rington entered,  the  conversation  of  the  day  before  about  coun- 
terfeiting was  repeated  with  the  same  result,  and  Hayes  and 
Bliss  left.  During  the  afternoon  Hayes  walked  several  times 
with  Benton,  the  second  man  who  had  come  from  New  York, 
over  the  route  from  Harrington's  office  to  Alexander's  residence, 
a  distance  of  eight  blocks.  Benton's  part  was  to  help  Bliss,  and 
carry  the  contents  of  the  safe,  after  Bliss  had  blown  it  open,  to 
Alexander.  The  way  was  to  be  left  clear  for  Bliss  to  escape,  by 
the  alley  in  the  rear  of  the  office.  Benton  was  to  ring  and  insist 
upon  seeing  Alexander,  and,  while  delivering  his  goods,  was  to 
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be  arrested,  together  with  Alexander,  and  any  one  who  might 
be  with  him.  After  a  short  time  Benton  was  to  be  accepted  as 
a  government  witness,  discharged  on  bail,  and  allowed  to  escape. 
Bliss,  during  the  day,  coached  Benton  in  what  he  was  to  say 
after  arrest.  After  a  suitable  delay,  and  exhibition  of  reluctance, 
he  was  to  "  give  Alexander  away ; "  but  be  sure  and  do  this  either 
to  Harrington  or  Clarvoe,  the  chief  of  the  Washington  detec- 
tives, who  would  be  on  the  ground  to  make  the  arrest.  Hayes 
also  took  word  to  Bliss  and  Benton,  that  they  would  find  friends 
watching  in  the  building.  During  the  afternoon  Harrington  went 
to  John  O.  Evans's  office,  and  the  two  came  together  to  Harring- 
ton's office  with  some  of  Evans's  books,  which  were  placed  in  the 
safe  by  Harrington.  About  dusk  Hayes  called  at  Alexander's, 
introduced  Benton  as  the  man  who  would  bring  him  the  Evans 
books  that  night,  and  made  another  attempt  to  have  Alexander 
say  he  would  pay  money  for  them.  Failing  in  this,  he,  in  the 
presence  and  hearing  of  the  thief,  put  words  into  Alexander's 
mouth,  implying  a  previous  promise  to  pay  money,  and  left. 

It  seems  to  have  been  the  impression  that  the  job  could  be 
completed,  and  Alexander  and  all  who  were  consulting  with  him 
that  night  be  arrested  and  locked  up  before  midnight,  as  a  supper 
had  been  ordered  at  the  Washington  Club  House  by  Harrington, 
where  most  of  the  prominent  characters  of  the  District  Ring 
would  be,  doubtless  to  celebrate  the  downfall  of  the  memorialists. 
Early  in  the  evening  Harrington  had  a  consultation  with  Major 
Richards,  the  chief  of  Metropolitan  Police,  —  who,  without  doubt, 
was  in  utter  ignorance  of  the  plot  in  which  it  was  sought  to  have 
him  play  an  unsuspecting  part,  —  and  showed  him  the  anonymous 
letter  from  New  York.  He  told  Richards  that  the  safe  contained 
only  papers  without  Special  value,  and  he  was  convinced,  if  the 
effort  should  be  made  to  rob  it,  that  it  would  be  found  it  was 
done  in  the  hope  of  procuring  evidence  to  use  against  the  Board 
of  Public  Works.  Therefore,  he  did  not  want  the  robbers  inter- 
fered with  if  they  came,  but  desired  them  followed,  and  par^ 
ticularly  any  one  who  should  bring  out  a  bag  or  bundle.  He 
expressed  the  opinion  to  Richards  that  no  one  but  Columbus 
Alexander  would  put  up  such  a  job ;  and,  if  the  thief  should  take 
the  contents  of  the  safe  to  Alexander's  house,  he  wanted  those 
following  to  let  him  go  in,  and  if  he  came  out  without  his  bundle 
to  arrest  him,  and  also  go  in  and  arrest  all  who  might  be  in 
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the  house.  Harrington  further  insisted  that  the  watching  should 
be  confined  to  Richards,  Clarvoe  the  chief  of  city  detectives,  and 
himself,  explaining  this  by  saying,  that  if  the  affair  did  not  hap- 
pen, or  if  they  failed  to  connect  any  oije  of  prominence  with  it, 
there  would  be  every  reason  for  keeping  their  preparations  secret. 
To  all  this  Richards  agreed  ;  and  at  eight  o'clock  the  actors  in  the 
plot  were  in  the  vicinity  of  the  District  Attorney's  office. 

The  locality  deserves  a  passing  notice.  Mr.  Harrington's  office 
is  upon  a  broad  street-way  caused  by  the  intersection  of  two 
avenues  and  a  street,  in  a  thickly  populated  part  of  the  city.  It 
is  only  two  squares  from  the  most  crowded  intersection  upon  the 
principal  avenue  of  Washington.  The  City  Hall,  with  all  its 
public  offices,  stands  nearly  opposite.  The  general  head-quarters 
of  the  Metropolitan  Police  are  only  a  few  doors  to  the  left,  and 
street-cars  run  till  late  at  night  directly  in  front  of  the  door. 
Mr.  Harrington,  however,  \^as  favored  by  the  fact  that  he  had 
full  control  of  the  building  in  which  his  office  was  situated.  An 
alley  opening  in  three  directions  ran  in  the  rear,  and  through  this 
it  was  arranged  that  the  burglar  Bliss  should  escape,  while  Benton 
came  out  in  front  and  was  followed  to  Alexander's  house. 

Soon  after  dusk  the  play  began.  Harrington,  who  had  called 
Richards  and  Clarvoe  to  his  house  to  talk  the  matter  over,  started 
with  them  for  his  office  about  eight  o'clock.  The  moon  was  so 
bright  that  faces  could  readily  be  recognized  at  moderate  dis- 
tances. A  little  after  eight  Harrington  conducted  Richards  into 
a  small  room  at  the  end  of  the  main  lower  hall,  and  behind  the 
room  in  which  the  safe  stood.  Clarvoe  came  up  to  the  street- 
corner  nearest  the  office  and  stopped.  As  he  arrived,  two  men 
standing  there  separated.  Soon  after  they  reappeared:  one 
crossed  the  street  and  stood  opposite  the  District  Attorney's  office ; 
the  other  examined  the  outside  of  the  "building,  looked  into  the 
basement  to  see  if  it  was  really  closed,  and  entered  the  main  hall. 
He  came  out  almost  immediately,  and  crossing  the  street  "  con- 
nected "  with  his  companion.  The  one  who  entered  the  building 
was  undoubtedly  Benton,  the  thief ;  the  other,  as  certainly  Bliss, 
the  cracksman.  At  this  juncture  A.  B.  Williams,  who  had  been 
requested  by  Harrington  to  be  present,  appeared  and  joined 
Clarvoe.  The  same  men  came  twice  afterward  at  short  inter- 
vals, one  entering  the  building  each  time,  and  leaving  it  almost 
immediately. 
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Within,  Harrington  stood  just  inside  the  door  of  the  small 
room  where  he  and  Richards  had  concealed  themselves.  In  a 
short  time  some  one  entered  the  hall,  came  directly  to  the 
door  of  the  small  room,  took  hold  of  the  knob,  and  either  this 
man  or  Harrington  opened  the  door.  The  latter  said,  "  Is  that 
you,  Billy  ?  "  At  this  the  man  made  some  indistinct  exclamation, 
and  went  out.  Upon  Richards  expressing  surprise  at  this,  Har- 
rington went  out  and  soon  returned,  telling  Richards  it  was  a 
colored  man  looking  for  the  janitor.  In  half  an  hour  a  man  en- 
tered the  hall,  struck  a  match,  and  at  once  left.  At  eleven 
o'clock  another  person  entered,  walked  directly  back  to  the  door 
of  the  room,  and  took  hold  of  the  knob.  The  door  opened,  and 
Harrington  said  again,  "  Is  that  you,  Billy  ?  "  Richards  was  led 
to  suppose  that  the  person  thus  addressed  was  thought  by  Har- 
rington to  be  *'  Billy  "  Evans,  a  clerk  in  the  office.  Richards, 
knowing  that  if  these  men  were  burglars  they  would  not  return 
for  work  unless  the  building  were  empty,  insisted  that  it  was 
useless  to  remain  longer.  At  his  suggestion  Evans  was  despatched 
by  Harrington  to  tell  Parker,  the  janitor,  not  to  come  back  that 
night.  Evans  was  directed  to  the  club-house,  where  Parker  had 
been  ordered  to  wait  for  Harrington.  A  crowd  of  prominent  Ring 
officials,  and  a  lunch,  as  well  as  Parker,  were  also  waiting  there 
for  him.  Upon  leaving  the  building,  Harrington  suggested  that 
they  go  hurriedly.  This  was  probably  notice  to  the  operators 
outside  that  at  last  the  coast  was  clear,  as  the  waiting  inside  had 
doubtless  been  to  inform  them  that  the  building  was  in  the  posses- 
sion of  friends.  Clarvoe  and  Williams  had  observed  the  two  men 
who  first  approached  the  building  repass  it  twice,  and  one  enter  and 
leave  as  before.  As  Richards  and  Harrington  passed  out,  they 
went  quickly  across  the  wide  avenue  in  front  of  the  office,  towards 
two  large  bill-boards  standing  there  against  a  tree.  Upon  ap- 
proaching it  Richards  observed  a  man  evidently  watching  the  office. 
It  was  so  light  he  could  easily  distinguish  the  expression  of  his 
features.  As  Hanington  and  Richards  came  up,  he  started  directly 
across  to  the  office  they  had  left,  passed  it,  and  walked  down  to  the 
comer;  and  when  they  in  turn  took  up  their  position  behind  the 
bill-board  just  vacated  by  Bliss  the  burglar,  the  latter  reappeared 
with  Benton,  both  entered  the  office  without  hesitation,  and 
closed  the  hall-door.  In  two  or  three  minutes  the  watchers 
distinctly  heard  a  crash  as  of  the  breaking  of  an  inside  door, 
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and  soon  after  a  person  came  to  the  window  of  the  front  office, 
raised  the  sash  without  an  effort  to  do  it  quietly,  and  closed  the 
blinds.  Then  for  a  short  time  every  thing  was  still.  Clarvoe  and 
Williams  had  joined  Richards  and  Harrington,  and  a  brother  of 
Governor  Shepherd,  who,  coming  along  by  accident  soon,  after 
eleven  o'clock,  was  stopped  and  informed  of  what  was  going  on. 
After  a  little  while,  Richards  with  the  rest  crossed  and  stood 
directly  under  the  windows  of  the  office  where  the  burglars  were 
at  work.  The  noise  of  filing  iron  and  driving  wedges  could  be 
plainly  heard.  Richards  insisted  upon  going  in  to  arrest  them. 
Harrington  protested  stoutly,  said  he  did  not  care  for  the  safe,  — 
\^hich  was  not  stiange,  since  it  belonged  to  the  government,  —  but 
he  wanted  to  follow  these  men,  and  see  who  had  employed  them 
to  take  papers  from  his  safe.  Richards  was  surprised  to  find  from 
Harrington  that  no  means  had  been  taken  to  prevent  escape  from 
the  rear ;  and,  going  to  police  head-quarters,  a  few  doors  away,  he 
obtained  the  only  man  then  available,  armed  and  stationed  him 
there,  so  as  to  cut  off  escape.  Harrington  tried  to  persuade  Rich- 
ards that  this  was  not  necessary,  saying  that  an  old  man  having  a 
dog  slept  in  the  basement,  and  the  burglars  would  hardly  go  out 
that  way.  But  Richards  insisted,  and,  sending  after  more  men, 
placed  three  of  the  detective  force  in  the  alley  with  the  first,  with 
orders  to  watch  and  follow  whoever  might  come  out  that  way. 
As  Bliss  was  to  pass  off  by  the  rear  gate,  this  arrangement  bade 
fair  to  defeat  the  plan.  So  Harrington  slipped  quietly  away, 
and  personally  ordered  this  watch  to  a  point  beyond  where  the 
alley-way  divided  and  opened  out  on  the  two  adjacent  streets. 

A  few  minutes  after  one  o'clock  there  was  a  loud  explosion, 
followed  by  the  falling  boards  of  a  wooden  partition,  the  crashing 
of  glass,  and  the  fall  of  plaster.  Many  residents  in  the  vicinity 
were  aroused,  and  came  to  their  windows  to  ascertain  the  cause. 
Richards  again  insisted  upon  entering  and  arresting  the  burglars  ; 
but  Harrington  still  protested  so  earnestly  that  he  yielded,  and 
the  party  arranged  itself  to  follow  the  burglars.  Harrington  was 
particular  in  his  directions  to  watch  for  the  man  who  had  a  bt^ 
or  bundle,  and  follow  him  closely.  For  some  time  there  was  per- 
fect quiet  inside.  Bliss  may  have  been  determining  whether  he 
would  risk  the  party,  which  he  had  not  expected,  in  the  alley. 
At  half-past  one  the  two  men  came  out,  and  walked  directly 
across  toward  the  company  watching.     The  moon  being  low,  it 
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was  difficult  to  distinguish  a  person  clearly.  As  they  came  near 
the  bill-board,  it  could  be  seen  that  one  carried  a  satchel.  At  the 
comer  near  the  board  the  men  separated.  All  followed  Benton 
except  A.  B.  Williams,  who  seems  to  have  walked  along  close  to 
Bliss  for  a  square,  and,  having  seen  him  safely  off  into  the  dark- 
ness, turned  to  join  the  rest  of  the  party,  who  were  moving  on 
through  another  street  towards  Alexander's  with  Benton  a  few 
steps  in  advance. 

Williams  seems  to  have  had  no  trouble  in  finding  the  main 
party  after  he  had  disposed  of  Bliss  ;  for,  although  they  had  turned 
out  of  the  street  in  which  he  saw  them  last,  and  into  a  different 
one  from  that  be  took  after  leaving  Bliss,  he  moved  rapidly  up 
to  where  his  street  intersected  the  route  to  Alexander's,  over 
which  Hayes  bad  shown  the  thief  in  the  afternoon.  Benton, 
after  traversing  half  the  required  distance,  lost  his  way.  Richards 
testified  that  they  followed  with  ordinary  step  ;  that  Benton  from 
the  first  must  have  known  they  were  following  him ;  that  at  times 
the  thief  and  his  followers  wei'e  all  mingled  together ;  and  that 
after  a  time,  Benton,  evidently  seeing  he  had  lost  his  way,  turned, 
and  walking  deliberately  up  to  the  crowd  asked  the  direction  to 
P  Street,  —  this  being  the  one  on  which  Alexander  lived.  He 
was  informed  that  it  was  the  next  street  below.  All  then  started 
in  that  direction,  Benton  in  the  rear.  He  soon  repassed  those  in 
front,  and,  turning  into  F  Street,  walked  on  rapidly  towards  Alex- 
ander's, part  of  the  crowd  taking  one  side  of  the  street  and  part 
the  other,  A.  B.  Williams  kindly  walking  a  few  steps  in  advance 
of  Benton,  leading  him  directly  to  Alexander's  house,  and  then 
taking  up  his  watch  a  few  doors  beyond.  Benton  walked  up  the 
steps,  and  rang  the  door-bell  at  intervals  for  about  twenty  min- 
utes. Failing  to  arouse  any  one,  he  left  his  bag  on  the  steps, 
crossed  to  the  opposite  side,  where  Richards,  Hanington,  Shep-. 
herd,  and  Clarvoe  were,  and  asked  them  if  a  man  named  Colum- 
bus —  something  lived  over  there.  At  this  Harrington  broke  in, 
*'  Columbus  Alexander?  "  and  upon  Benton's  replying  "  Yes,  that 
is  it:  that  is  the  man  I  wanted  to  find,"  he  added,  that  such  a 
man  did  live  there.  With  this,  the  thief  walked  deliberately 
back,  rang  several  times  again,  then  went  down  to  the  basement 
and  rang  there,  the  sound  of  both  bells  being  distinctly  heard  by 
those  watching  at  the  extremities  of  the  block ;  Richards  and  his 
party  being  at  one  corner,  and  Williams  at  the  other.   Yet,  though 
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eleven  members  of  Mr.  Alexander's  family  were  at  home  that 
night,  no  one  in  the  house  was  awakened.  Referring  to  this  in 
his  closing  argument  on  the  trial,  Mr.  Riddle,  of  government  coun- 
sel, said,  ^^  Speak  of  Providence  I  it  was  as  if  the  angel  of  sleep 
held  his  benumbing  fingers  upon  the  pulses  of  all  the  inmates  of 
that  doomed  house." 

Thus,  through  this  unforeseen  and  most  unexpected  circum- 
stance, the  diabolical  plot  failed.  All  other  contingencies  seemed 
to  have  been  provided  for  by  the  conspirators,  but  the  possible 
inability  of  a  thief  to  ring  up  any  one  of  such  a  family  by  persist- 
ent effort  did  not  enter  into  their  calculations.  If  the  job  had 
been  completed  as  early  as  was  intended,  Benton  would  have 
found  several  of  the  memorialists  and  one  or  two  of  their  attor- 
neys with  Alexander,  a  consultation  having  ended  about  eleven 
o'clock.  Had  Harrington  with  his  posse  reached  the  house  in 
time,  all  these  would  have  been  arrested.  Seldom  outside  of 
fiction  do  such  escapes  as  this  occur. 

After  the  thief  failed  at  the  basement  door,  Richards,  who 
began  to  suspect  that  the  whole  affair  was  a  job  in  which  he 
was  playing  the  only  ignorant  part,  insisted  upon  arresting  the 
thief,  and  ordered  Clarvoe  to  take  him  into  custody.  Upon  this 
officer's  approaching  and  asking  Benton  what  he  was  doing,  the 
latter  said  he  had  an  appointment  with  the  gentleman  who  lived 
there.  As  Clarvoe  picked  up  the  bag,  the  thief  asked  him  to 
leave  that,  as  it  belonged  there.  He  was  then  marched  down  to 
police  head-quarters  and  locked  up. 

At  this  conclusion  of  the  affair,  Harrington  was  taken  sick,  and 
vomited  profusely.  It  was  too  late  for  the  supper  at  the  club- 
house ;  in  fact,  most  of  those  waiting  there  had  left.  After 
going  to  head-quarters,  Harrington  insisted  that  nothing  should  be 
said  about  the  affair;  and  the  party  separated. 

Such  are  the  salient  points  of  the  Washington  Safe  Burglary 
scheme,  up  to  the  morning  of  the  24th  of  April,  1874.  From 
that  moment  to  this,  a  wider  conspiracy,  embracing  many  more 
actors,  has  been  in  energetic  execution,  its  well-known  purpose 
being  to  shield  the  authors  and  the  managers  of  the  original 
plot. 

Every  effort  was  made  by  Harrington,  Williams,  and  Clarvoe 
to  keep  the  fact  of  watching  the  burglars,  and  following  one 
of  them  to  Alexander's  house,  from   the   public.      Harrington 
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visited  the  office  of  the  evening  newspaper  the  next  day,  and  re- 
vised an  account  of  the  safe-blowing,  making  it  appear  as  an 
actual  robbery,  and  the  arrest  as  taking  place  in  the  immediate 
vicinity  of  the  office.  Hayes  left  for  New  York  at  nine  o'clock 
the  same  night  the  plot  was  put  in  execution ;  Zirruth  had  also 
disappeared  ;  Whitley  and  Nettleship  were  about  their  usual  busi- 
ness ;  A.  B.  Williams,  under  Harrington's  permit,  had  interviews 
with  Benton  in  jail,  to  whom  he  explained  the  situation. 

But  Major  Richards  was  not  satisfied  to  let  the  matter  rest, 
feeling  that  his  official  and  personal  reputation  were  at  stake. 
The  facts  fixing  the  affair  as  a  job  in  which  he  was  made  to 
play  a  part  forced  themselves  upon  his  attention.  The  work  was 
that  of  a  skilled  burglar.  Such  men  do  not  come  into  the  imme- 
diate vicinity  of  police  head-quarters  at  an  early  hour  in  the 
evening,  enter  a  public  office  on  a  frequented  avenue,  find  it  oc- 
cupied, and  soon  after  return  boldly  knowing  they  are  watched, 
leave  no  outside  guard,  enter  and  proceed  deliberately  to  break 
down  a  door  with  a  loud  crash,  blow  open  a  safe  with  a  heavy 
charge  of  gunpowder,  walk  out  with  its  contents,  and  move 
directly  toward  the  only  group  of  persons  near,  —  the  one  having 
the  contents  of  the  safe  walking  over  eight  squares  with  the 
greatest  deliberation  and  in  the  midst  of  his  pursuers,  even  turning' 
to  ask  directions  of  them, — such  things,  ai-gued  Major  Richards, 
do  not  occur  without  a  full  understanding  between  the  burglars 
and  parties  who  can  protect  them.  Thus  reasoning,  he  made  a 
detailed  report  of  the  things  he  had  done  and  seen  the  night 
before,  and  filed  it  with  the  Board  of  Metropolitan  Police. 

The  Ring  succeeded  in  keeping  Richards's  report  from  the  pub- 
lic for  a  few  days,  and  began  to  comfort  itself  that  the  matter 
would  pass  without  inquiry  or  exposure. 

The  president  of  this  board  of  police  was  the  proprietor  of 
the  chief  Ring  organ,  himself  having  a  secret  part  in  contracts 
under  the  Ring  ;  that  is,  a  part  which  consisted  in  receiving  a  good 
share  of  the  profits,  without  any  investment  of  time  or  money. 

The  next  most  active  member  was  one  whose  relations  to  rings 
and  the  lobby  appear  from  the  fact  that  he  received  $7,500  of  the 
famous  Pacific  Mail  corruption  fund.  He  was  also  president  of 
the  Washington  Club.  The  other  members  were  easily  kept 
quiet.  But  suddenly  some  of  the  correspondents  who  were  active 
in  the  proceedings  against  the  Board  of  Public  Works  received 


Digitized  by  VjOOQIC 


THE   WASHINGTON    "SAFE   BURGLARY"   CONSPIRACY.  417 

a  hint  that  the  reported  safe  burglary  was  not  such,  but  only  a 
plot  against  the  memorialists,  and  that  Major  Richards  had  made 
a  report  of  the  facts  attending  its  perpetration.  They  soon 
dragged  this  central  feature  of  the  affair  to  light.  On  the  fourth 
of  May  several  of  them  gave  publicity  to  the  matter,  and  charged 
the  plot  on  the  District  Eing.  The  next  day  the  House  of  Rep* 
resentatives  took  notice  of  this  grave  accusation,  and  referred  the 
matter  of  the  alleged  safe  burglary  to  the  joint  committee  then 
inquiring  into  the  affairs  of  the  District,  with  orders  to  investi- 
gate it,  and  report. 

Meanwhile,  though  the  failure  to  connect  Alexander  with  the 
burglary  in  such  a  way  as  to  secure  his  arrest  was  a  sore  disap- 
pointment, both  the  original  purpose  and  present  self-protection 
seemed  to  demand  the  immediate  collection  of  sufl&cient  evidence 
to  justify  them  in  charging  the  matter  upon  him,  either  in  case  it 
became  public  through  Richards's  report,  or  if  at  any  time  it  should 
still  be  deemed  practicable  to  make  the  attempt. 

Immediately  after  the  blowing  of  the  safe  became  known,  a 
detective  named  George  Carter,  employed  on  the  Baltimore  and 
Ohio  Railroad,  went  to  Madge,  the  Supervising  Special  Agent  of 
the  Treasuiy  Department,  and  reported  that  be  had  heard  Alex- 
ander named  as  one  connected  with  the  affiair.  Madge  called  on 
Governor  Shepherd,  and  repeated  this ;  and  on  Sunday  afternoon, 
the  26th  of  April,  Shepherd  sent  for  Harrington,  and  went  with 
him  to  meet  Madge  at  the  Arlington  Hotel.  Harrington  then 
said  he  had  that  morning  visited  Benton  in  jail,  who  disclosed  the 
fact  that  Alexander  had  employed  him.  Harrington  also  said  he 
did  not  feel  warranted  in  having  Alexander  arrested  until  this 
statement  could  be  corroborated,  and  he  hoped  soon  to  secure  the 
missing  link.  During  the  following  week  Carter  came  again  to 
Washington,  and  this  time  reported  to  Madge  that  he  made 
a  mistake  before,  and  had  now  learned  that  the  affair  was  a  job  set 
up  on  Alexander  to  disgrace  him,  and  he  was  going  to  see  Alex- 
ander on  the  subject.  Madge  went  over  to  the  White  House,  re- 
ported this  statement  of  Carter's  to  General  Babcock,  and  returned 
to  the  Treasury.  Within  twenty  minutes  Harrington  hurriedly 
entered  Madge's  dffice,  asked  where  Carter  could  be  found,  said 
he  had  seen  Babcock,  and  they  wanted  Madge  to  put  Carter  on 
the  Treasury  rolls  at  once,  and  they  would  pay  him  so  that  it 
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should  not  cost  the  government  any  thing.  This  Madge  refused 
to  do,  though  it  was  persistently  urged  upon  him. 

Harrington  then  began  to  telegraph  for  Nettleship,  the  de- 
spatches being  sent  by  Shailer,  a  clerk  in  the  Treasury  Department, 
in  the  Secret  Service  Division.  Shailer  had  been  from  the  first 
the  means  of  communication  between  the  operators  in  Washing- 
ton and  Whitley's  force  in  New  York.  These  telegrams  came  to 
be  known  as  the  "  H."  series,  from  the  fact  that  in  them  this 
initial  was  always  used  instead  of  Harrington.  On  the  1st  and 
2d  of  May  these  telegrams  to  Nettleship  were  urgent ;  but  he 
replied  that  he  was  sick.  On  the  evening  of  the  2d  Clarvoe 
was  despatched  to  Baltimore,  to  ascertain,  if  possible,  what  Carter 
really  knew  about  the  matter,  and  how  he  knew  it. 

On  the  4th  Shailer  again  telegraphed  Nettleship,  that  Harring- 
ton was  very  anxious  to  see  him  the  next  morning ;  but  still 
Nettleship  could  not  come.  That  next  morning  Somerville,  the 
New  York  criminal  lawyer  before  mentioned,  arrived,  drove  at 
once  from  his  breakfast  table  to  Harrington's  house,  and  asked 
for  an  order  to  see  Benton,  In  two  hours  and  a  half  Somerville  had 
visited  Benton,  returned  to  Harrington  and  repeated  his  verbal 
statement,  made  an  agreement  to  take  it  in  writing,  and,  if  it  was 
coiToborated,  have  Benton  accepted  as  a  witness  and  dischai-ged 
on  bail,  had  reduced  the  long  statement  to  writing,  obtained 
Benton's  signature,  returned  it  to  Harrington,  and  at  one  o'clock 
was  on  his  way  back  to  New  York.  Harrington  sent  a  commis- 
sioner to  the  jail  to  procure  Benton's  oath  to  the  paper,  as  Som- 
erville had  omitted  to  have  Benton  make  oath  to  his  statement. 
This  was  on  the  5th  of  May.  On  the  6th  Somerville  telegraphed 
Harrington  that  he  would  meet  him  that  night  "at  the  Con- 
tinental ; "  and  though  no  city  was  named,  Harrington  at  once 
took  train  for  Philadelphia,  found  Somerville  and  Nettleship  there, 
and  also,  by  accident,  Hallett  Kilbourn,  the  manager  of  the  noted 
real-estate  pool  of  the  District  Ring.  It  was  not  until  a  year 
after,  during  the  trial  of  General  Babcock,  that  the  fact  came 
out  that  Nettleship  accompanied  Somerville  to  this  meeting. 
After  a  brief  interview  with  the  last  two,  Harrington  started  for 
Washington,  while  his  two  friends  returned  at  once  to  New  York. 

On  the  7th  Albert  Cunz  of  the  Secret  Service  force  went  to 
Hayes's  house  in  New  York,  and  sent  him  to  Nettleship,  who,  in 
turn,  after  saying  there  was  great  danger  of  an  arrest,  asked 
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Hayes  to  go  to  Somerville's  house,  make  an  affidavit,  implicating 
Alexander,  and  leave  for  Canada.  Somerville,  upon  his  arrival, 
had  an  affidavit  prepared,  which  Hayes  refused  to  sign  unless  cer- 
tain alterations  were  made.  Nettleship  then  sent  Cunz  to  pay 
him  $200,  when  Hayes  signed  the  paper,  after  an  assurance  from 
Somerville  that  the  changes  he  suggested  had  been  made.  Soon 
after  Hayes  left  for  Toronto,  reported  his  arrival  there  to  Nettle- 
ship,  and  sent  his  address. 

A  few  days  later  the  facts  developed  before  the  committee 
placed  Harrington  where  he  dared  not  allow  the  release  of  Ben- 
ton, rendered  the  manufactured  evidence  against  Alexander 
useless,  made  it  perfectly  clear  that  the  whole  affair  was  a  con- 
spiracy to  falsely  implicate  him,  and  showed  all  involved  that  it 
would  require  their  utmost  skill  to  save  themselves. 

The  investigation  ran  through  six  weeks,  the  committee  sitting 
to  examine  the  matter  at  such  times  as  witnesses  could  be  secured. 
Those  connected  with  the  plot  perjured  themselves  without  hesi- 
tation ;  but  on  cross-examination  each  threw  much  light  on  the 
matter.  Harrington  was  first  called.  He  went  over  the  ground 
of  the  anonymous  letter ;  of  his  theory,  that,  if  his  safe  was  to  be 
robbed,  it  would  be  in  the  interest  of  the  memorialists  ;  and  of 
his  determination,  if  the  burglars  came,  to  have  them  watched. 
While  disclaiming  the  belief  that  Alexander  was  implicated,  he 
still  took  pains  to  tell  the  committee  that  the  man  in  jail  so 
asserted.  He  stated  his  own  theories  to  be :  1.  That  some  of  the 
memorialists  wanted  papers,  but  as  to  Alexander,  he  thought  him 
too  shrewd  to  engage  in  such  a  plan.  2.  That  Alexander  knew 
this  scheme  was  on  foot,  and  concluded  to  let  it  run  on,  because 
its  successful  execution  would  bring  discredit  on  the  District 
authorities.  3.  That  thieves,  learning  Evans's  books  were  de- 
manded, thought  to  obtain  a  large  sum  for  them,  either  from  those 
who  wanted  them,  or  by  blackmail  from  Evans  and  his  friends.  On 
cross-examination  many  suspicious  facts  were  brought  out.  The 
duty  of  finding  the  escaped  burglar  had  been  committed  to 
Clarvoe.  Both  Harrington  and  Williams  had  held  interviews 
with  Benton  in  jail.  Harrington  had  telegraphed  to  Somei-ville, 
Benton's  counsel,  to  cope  over  the  day  before  the  examination 
began,  and  consulted  with  him  as  to  the  expediency  of  giving  the 
committee  Benton's  statement  implicating  Alexander. 

Governor  Shepherd's  interest  in  the  matter  appeared  in  his 
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sending  for  Harrington,  and  the  subsequent  Sunday  interview 
after  Benton  had  been  visited  in  jail.  Harrington's  examination 
created  strong  suspicions  that  he  was  deeply  concerned  in  the 
plot.  The  testimony  of  Richaixls  minutely  detailed  all  the 
occurrences  connected  with  the  blowing  open  of  the  safe,  and 
the  subsequent  movements  of  the  bui'glars.  He  stated  unhesi- 
tatingly that  the  whole  affair  was  unmistakably  a  job  ;  and  while 
he  would  not  swear  positively  that  he  thought  Harrington  knew 
it  and  was  a  party  to  it,  still  the  impression  that  this  was  so,  was 
evidently  strong  in  his  mind.  He  passed  all  the  suspicious  cii^ 
cumstances  of  the  case  in  review,  and  when  he  finished  there 
was  no  doubt  in  the  minds  of  the  committee  that  the  affair  was 
a  job  designed  to  implicate  falsely  the  representative  of  the  me- 
morialists. The  testimony  of  Somerville,  Clarvoe,  and  A.  B. 
Williams  not  only  deepened  this  belief,  but  created  a  strong  con- 
viction that  they  were  each  connected  with  it.  Somerville,  in 
playing  his  part  to  secure  the  release  of  his  client  Benton,  carried 
the  committee  a  step  in  advance,  and  disclosed  Hayes  as  the 
man  who,  under  the  name  of  Butler,  was  introduced  by  Zirruth 
to  Demaine,  and  subsequently  brought  Benton  to  Alexander. 
Somerville  produced  Hayes's  affidavit  corroborating  Benton's  in 
the  implication  of  Alexander,  thus  laying  the  foundation  for  the 
use  of  Benton  as  a  government  witness.  The  disclosure  of 
Hayes's  name  proved  the  key  to  the  mystery.  Clarvoe  was  asked 
if  he  knew  him,  and  said  no ;  but  added,  that  he  had  been  look- 
ing for  him,  and  desired  to  see  the  gentleman.  Upon  being  asked 
why,  he  said  he  had  heard  that  Hayes  was  in  connection  with  a 
man  named  Carter,  who  knew  considerable  about  the  affair ;  and, 
on  being  pressed  further,  said  he  learned  this  from  Madge,  a  special 
agent  of  the  Treasury  Department.  Here  Clarvoe  stumbled,  for 
the  two  names  he  had  given,  with  that  of  Hayes,  opened  the  way 
to  abundant  knowledge. 

The  story  of  Carter  is  by  no  means  the  least  sensational  portion 
of  the  dark  history.  He  was  a  detective  residing  in  Baltimore, 
and  in  the  employ  of  a  railroad  company.  A  former  detective, 
named  Downs,  also  resided  there,  and  both  had  previously  been 
engaged  with  Hayes  in  working  up  the.  Ku-Klux  cases  in  the 
South  for  Whitley.  All  had  been  discharged  from  Whitley's 
force,  and  Carter  and  Hayes  considered  themselves  badly  treated. 
After  Hayes  had  agreed  with  Whitley  to  undertake  the  safe 
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robbery,  he  conceived  the  idea  that  he  might  be  ill-treated  again, 
and,  if  it  became  necessary  in  case  of  discovery,  be  repudiated 
by  Whitley  and  Nettleship.  To  guard  against  this,  he  went  to 
Baltimore  and  told  his  friends.  Carter  and  Downs,  in  a  general 
way,  that  a  safe  was  to  be  "  cracked  "  under  the  direction  of  Whit- 
ley and  Nettleship,  in  the  interest  of  parties  concerned  in  some 
investigation,  and  the  crime  charged  on  an  innocent  person.  At 
Hayes's  request.  Carter  went  to  Washington  to  see  that  he  "  con- 
nected "  with  Nettleship.  Hayes  visited  his  Baltimore  friends 
several  times,  and  both  finaUy  decided  that  he  was  engaged  upon 
a  job  the  knowledge  of  which  might  prove  of  value  to  themselves. 
So  they  went  to  Washington  '*  prospecting."  There  the  Sanborn 
inquiry  was  in  progress  before  the  Committee  on  Ways  and  Means ; 
and,  securing  an  introduction  to  Mr.  Dawes  and  Mr.  Foster,  of 
that  committee,  they  stated  their  conviction  that  a  government 
safe  was  to  be  robbed,  impressing  these  gentlemen  so  much  that 
they  thought  it  proper  to  call  on  the  President,  and  warn  him 
that  some  plot  of  the  kind  was  on  foot.  The  idea  of  Carter 
and  Downs  seemed  to  be,  that  as  Solicitor  Banfield  was  at 
variance  with  Secretary  Richardson,  and  both  were  interested 
against  each  other  in  the  results  of  the  Sanborn  investigation, 
possibly  Banfield  was  using  the  Secret  Service  men  to  put  up  a 
job  on  the  Secretary.  Messrs.  Dawes  and  Foster,  though  they 
had  two  successive  appointments  with  the  President,  were  not 
received  on  account  of  the  sudden  indisposition  of  the  latter.  But 
for  this  sickness  General  Babcock  would  have  learned  through  the 
President,  that  outside  parties  were  watching  Hayes  and  Nettle- 
ship, and  had  clews  to  their  work,  in  which  case  the  plot  doubt- 
less would  have  been  abandoned.  Carter  and  his  friend  next 
tried  without  success  to  see  the  President  themselves,  and  then 
went  to  Secretary  Richardson,  who,  without  hearing  their  story 
through,  sent  them  to  Madge,  the  Supervising  Special  Agent  of 
the  Treasury.  Carter  told  Madge  that  Hayes  and  Nettleship,  of 
Whitley's  force,  were  planning  to  blow  open  a  government  safe  to 
secure  certain  papers  and  destroy  certain  others.  Madge  there- 
upon set  a  watch  on  the  Solicitor's  safe  and  some  others.  The  day 
before  the  burglary  Carter  reported  to  Madge  that  the  burglars 
were  coming  through  from  New  York  that  day.  The  second  day 
after  this,  Madge,  hearing  of  the  affair  at  Harrington's  office,  at 
once  concluded  it  was  the  operation  which  Carter  had  partially 
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traced.  On  Saturday  after  the  robbery  Carter  reported  again, 
this  time  that  Alexander  was  a  party  to  the  afiPair.  This  led 
Madge  to  repeat  the  whole  story  of  Carter  to  Governor  Shepherd, 
and  the  lively  time  already  described  followed  at  once  in  the 
camp  of  the  conspimtors. 

The  interview  with  General  Babcock,  and  Harrington's  appeal 
to  Madge  to  employ  Carter,  were  not  developed  before  the  commit- 
tee, and  did  nob  come  out  till  long  afterwards.  The  rest,  how- 
ever, was  made  known ;  and  the  Ring,  thus  placed  on  the  defensive, 
began  most  desperate  measures  to  save  itself.  Whitley  appeared 
before  the  committee,  and  perjured  himself  freely ;  said  he  had 
not  seen  Hayes  for  a  long  time,  and  had  held  no  communication 
with  him.  He  had  discharged  Hayes  and  Carter  from  his  employ 
for  cause,  and  Carter  was  on  bad  terms  with  Nettleship.  This 
latter  testimony  was  to  lay  the  foundation  for  a  defence,  based 
upon  the  theory  that  Hayes  and  Carter  had  arranged  this  job  to 
involve  falsely  the  Secret  Service  force.  This  seems  to  have  been 
concocted  by  the  Ring  immediately  upon  the  discovery  of  Carter's 
knowledge  of  the  affair,  and  it  was  stoutly  maintained  to  the  last. 

Nettleship  also  appeared,  and  swore  he  had  been  approached  by 
Hayes  in  Washington,  in  April,  with  the  story  that  he  was  in  a 
job  with  Carter,  and  wanted  to  borrow  mc«iey  till  it  was  worked 
up.  As  to  Harrington,  he  had  met  him  two  or  three  times,  but 
only  in  connection  with  some  criminal  cases. 

Dart,  who  first  approached  Hayes  in  New  York  with  the  mes- 
sage that  Colonel  Whitley  wanted  to  see  him,  swore  that  he  never 
had  dealings  of  any  kind  with  Hayes.  The  next  effort  of  the 
Secret  Service  force  was  directed  toward  inducing  Hayes  himself 
to  come  before  the  committee  and  testify,  or  send  an  affidavit 
declaring  that  none  of  the  force  were  involved  in  the  safe  blow- 
ing, but  that  he  had  been  engaged  in  it  with  Carter,  and  at  Car- 
ter's request.  On  the  18th  of  May  Mr.  Banfield  telegraphed 
Whitley  that  the  committee  was  anxious  to  find  Hayes,  and 
directing  him  to  look  him  up.  Whitley  replied  the  same  day  that 
he  would  do  his  best.  The  next  day  he  telegraphed  Banfield  for 
a  warrant  or  subpoena  for  Hayes,  and  the  same  day  despatched 
Nettleship  to  see  him  in  Toronto.  He  was,  if  possible,  to  obtain 
an  affidavit  from  Hayes,  exonerating  the  Secret  Service  force,  and 
implicating  Carter.  The  plan  was  to  enter  a  nolle  prosequi  in  the 
case  of  a  man  under  arrest  in  New  York,  on  condition  that  he 
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should  go  to  Washington,  and  swear  he  had  seen  Zirruth  and 
Carter  together,  while  an  ex-ofiBcer  of  the  force  would  swear  that 
Carter  tried  to  induce  him  to  undertake  the  job.  In  case  Nettle- 
ship  succeeded  with  Hayes,  he  was  to  telegraph  under  the  name 
of  Mr.  Johnson  to  a  detective  named  Applegate  on  the  force 
in  Boston,  where  Whitley  was  to  be,  "  Sex5urities  good.  Invest." 
On  the  receipt  of  this,  Newcomb,  Whitley's  confidential  man 
on  the  force,  was  to  visit  Hayes  at  Toronto,  and  complete  the 
arrangement  with  him.  To  Nettleship's  surprise,  Hayes  refused  to 
make  the  desired  affidavit ;  but  the  former,  evidently  thinking  it 
would  be  better  to  have  Newcomb  come  and  make  another  ef- 
fort, sent  the  telegram,  "  Securities  good.  Invest,"  to  Boston. 
This  misled  Whitley,  who  wrote  the  next  morning  to  Newcomb, 
in  New  York,  that  he  had  just  learned  Hayes  was  in  Toronto, 
directing  him  to  go  there,  and,  if  possible,  induce  Hayes  to  return 
to  Washington,  but  if  he  declined,  obtain  his  affidavit.  New- 
comb failed,  as  Nettleship  had  ;  but  upon  his  return  he  appeared 
before  the  committee,  and  swore  that,  acting  under  instructions 
from  Colonel  Whitley,  he  had  visited  Hayes  in  Canada,  and  had 
been  assured  by  him  that  no  one  in  the  Secret  Service  employ  had 
any  thing  to  do  with  the  safe  burglary  ;  that  Carter  had  planned 
it,  and  employed  Hayes  in  it.  Newcomb's  manufactured  version 
of  Nettleship's  story  embraced  nearly  all  the  points  that  had  come 
out  in  testimony,  and  represented  Hayes  as  giving  the  details  of 
the  meetings  .with  Zirruth,  Demaine,  and  Alexander.  The  mem- 
bers of  the  force  were  becoming  confident.  The  Carter  theory 
was  growing  upon  the  committee.  Zirruth  was  safely  out  of  the 
way,  and  there  seemed  no  probability  that  Hayes  would  dare  to 
come  before  the  committee.  A  few  days  more,  and  it  would  ad- 
journ, when  there  would  be  time  to  prepare  for  future  contin- 
gencies. But  just  here  those  terrible  Baltimore  friends  of  Hayes 
stepped  in  and  brought  general  dismay.  Downs,  working  under 
Alexander,  undertook  to  find  Hayes,  succeeded,  and  appeared  with 
him  quite  unexpectedly  one  morning  at  the  door  of  the  committee- 
room.  Hayes  was  at  once  examined,  and  told  his  story  in  full. 
He  was  identified  by  Alexander  and  Demaine  as  Butler.  To 
prove  that  he  was  in  communication  with  Whitley,  he  referred  to 
the  telegram  he  had  filed  the  day  of  his  arrival,  informing  Whit- 
ley that  he  could  not  find  Nettleship.  The  committee  sent  to  the 
designated  office,  and  found  the  despatch.    He  also  mentioned  the 
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despatch  he  had  sent  from  New  York  to  Nettleship,  when  he 
failed  to  induce  the  thief  Ferry  to  undertake  the  job.  This  also ' 
was  found.  He  produced  a  letter  in  Nettleship's  handwriting^ 
over  the  signature  of  "  Mrs.  Shaw,"  written  to  him  in  Toronto 
just  previous  to  Nettleship's  visit ;  one  from  Newcomb,  advising 
him  of  his  coming ;  and  an  envelope  from  Albert  Cunz,  a  man 
on  the  Secret  Service  force,  in  which  he  had  received  money  from 
Nettleship.  He  related  his  two  visits  to  Harrington's  oflSce,  at 
the  second  of  which  the  burglar  inspected  the  safe.  Harrington, 
upon  being  confronted  with  the  witness,  admitted  the  truth  of 
the  statement,  but  said  the  men  came  to  ask  about  counterfeiting 
cases.  Hayes  stated,  that  on  his  return  from  Canada  he  went  to 
Newark  at  the  suggestion  of  Cunz,  and  met  Nettleship,  who,  in 
the  presence  of  several  parties  then  gathering  to  attend  the  fu- 
neral of  Nettleship's  child,  paid  him  money,  and,  as  Hayes  swore, 
urged  him  to  go  away  again,  although  this  was  the  very  time 
Whitley  and  the  whole  force  were  pretending  to  the  committee 
that  every  effort  was  being  made  to  find  Hayes  and  bring  him  to 
Washington. 

Upon  being  recalled,  Whitley  swore  he  was  in  Boston  on  the 
day  Hayes  pretended  to  have  met  him  firet  in  New  York ;  that  he 
never  received  the  Hayes  telegram  of  the  next  day  from  Wash- 
ington ;  and  that  his  purported  signature  to  the  receipt-book, 
which  had  been  brought  from  New  York,  was  not  his  own,  but 
that  of  Albert  Cunz,  who  could  imitate  it  well.  Nettleship 
denied  his  letter  and  telegrams  to  Hayes,  and  Cunz  swore  he  had 
never  sent  him  money,  and  that  the  envelopes  which  Hayes  ex- 
hibited were  not  addressed  in  his  handwriting.  Experts,  however, 
agreed  that  Whitley's  signature,  and  the  telegrams  and  letters, 
were  what  Hayes  declared  them  to  be.  The  unexpected  appear- 
ance of  Hayes  with  his  testimony  was  a  terrible  blow,  and  steps 
were  immediately  taken  toward  counteracting  his  statements. 
Shortly  after,  the  telegraph  delivery-book  disappeared  from  the 
committee-room  and  could  not  be  found.  The  clerk,  one  Colby,  was 
suspected  of  concealing  it,  and,  in  fact,  the  book  was  last  traced  to 
his  hands.  Until  Hayes  returned,  he  was  supposed  to  be  the 
burglar  who  escaped  under  the  direction  of  A.  B.  Williams.  But 
his  testimony  disclosed  the  identity  of  Zirruth  and  Bliss,  and 
brought  out  the  leading  actors  in  the  conspiracy  so  clearly,  that 
the  committee,  after  examining  telegraph  men  and  experts  as  to 
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thue.  ^^istence  and  genuineness  of  the  documents,  and  some  other 
persons^  chiefly  of  the  Secret  Service  force,  upon  certain  points 
developed  by  Hayes,  closed  the  inquiry,  and  laid  the  results  of  its 
labors  before  the  House. 

Its  report  was  submitted  on  the  23d  of  June,  and  stated,  that 
while  the  "  testimony  satisfies  your  committee  that  one  of  the 
objects  of  the  burglary  was  to  falsely  implicate  Columbus  Alex- 
ander, one  of  the  memorialists,  still,  in  the  absence  of  a  number 
of  witnesses,  and  the  necessity  of  fuller  investigation,  it  was  im- 
proper to  express  an  opinion  upon  the  question,  *  Who  were  the 
conspirators  ?  ' "  The  committee,  therefore,  calling  special  atten- 
tion to  Hayes's  telegrams  to  Whitley  and  Nettleship,  and  to  the 
other  telegrams  and  letters  in  evidence,  unanimously  reported  a 
resolution  directing  the  clerk  of  the  House  to  send  copies  of  the 
evidence  taken  to  the  Secretary  of  the  Treasury  and  the  Attor- 
ney-General, for  their  information  and  guidance.  This  resolution 
was  adopted  by  the  House ;  and  the  further  investigation  of  the 
case  passed  into  the  hands  of  the  two  cabinet  officers  designated. 
Mr.  Richardson  had  given  place  to  Secretary  Bristow,  and  Mr. 
Williams  was  Attorney-Genei*al. 

The  resolution  of  the  House  reached  these  two  officials  the  last 
week  in  June.  During  the  first  week  in  July  the  Secretary  of 
the  Treasury  had  charged  Major  Bluford  Wilson,  who  had  just 
entered  upon  his  duties  as  Solicitor  of  that  department  in  place 
of  Mr.  Banfield,  to  investigate  fully  the  alleged  connection  of  the 
Secret  Service  Division  with  the  conspiracy.  At  the  same  time 
Attorney-General  Williams  commissioned  the  Hon.  Albert  G. 
Riddle,  one  of  the  ablest  and  most  promihent  lawyers  of  the  Wash- 
ington bar,  as.  Special  Assistant  Attorney-General,  and  directed, 
him  to  examine  the  whole  case,  with  the  view  of  securing  the  in- 
dictment and  punishment  of  the  guilty  parties. 

Solicitor  Wilson  began  work  in  New  York,  and  subjected  the 
records  and  the  operatives  of  the  Secret  Service  Division  to  close 
examination.  He  also  visited  Boston  to  learn  the  true  significance 
of  Nettleship's  telegram  from  Toronto  to  Applegate,  which 
Hayes  claimed  related  to  Nettleship's  business  with  him,  and 
which  Nettleship  and  Applegate  insisted  pertained  to  a  wholly 
different  matter.  Through  unlimited  falsehood  on  the  part  of  the 
members  of  the  force,  through  false  accounts  and  entries,  and 
by  earnest,  personal  representations  as  to  the  honesty  of  Whitley 
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from  General  Babcock,  and  an  ex-secretary  of  the  President,  who 
were  personal  friends  of  the  Solicitor,  and  in  whom  he  then  had 
implicit  confidence,  he  was  led  temporarily  to  believe  that  one 
object  of  the  conspiracy  had  been  falsely  to  implicate  in  it  the 
Secret  Service  force.  The  Associated  Press  despatches  from  New 
York,  and  afterwards  from  Boston,  were  used  to  declare  that  the 
Solicitor's  work  had  fully  exonerated  the  Division.  The  similarity 
of  the  telegrams  from  these  two  points  clearly  showed  them  to 
have  a  common  origin,  and  it  was  also  apparent  that  they  were 
prompted  by  Whitley. 

The  Ring  was  in  ecstasies  at  what  it  deemed  the  certain  pros- 
pect of  the  full  vindication  of  the  chief  managers  of  the  burglary  at 
the  hands  of  the  Secretary  of  the  Treasury. 

Meantime,  however,  Mr.  Riddle  had  made  rapid  progress  be- 
fore the  grand  jury ;  and,  in  order  to  render  his  efforts  the  more 
effective,  had  revived  a  good  practice  which  had  fallen  into  disuse 
in  Washington,  of  the  prosecuting  attorney  appearing  in  the 
grand-jury  room  and  conducting  in  person  the  examination  of  his 
witnesses.  Upon  the  return  of  Solicitor  Wilson,  he  had  an  in- 
terview with  Mr.  Riddle,  in  which  he  ascertained  certain  facts 
that  had  been  developed  by  the  latter.  The  knowledge  of  thege 
determined  him  to  return  at  once  to  New  York,  and  continue  his 
work.  In  a  short  time  he  swept  away  the  whole  fabric  of  deceit 
with  which  Whitley,  his  friends,  and  his  gang,  had  sought  to  mis- 
lead him,  and  returned  to  Secretary  Bristow  with  a  report  that 
immediately  decided  the  latter  to  demand  the  resignation  of 
Whitley  and  his  assistant,  and  the  removal  of  nearly  the  whole 
force.  Every  effort  was  made  to  shake  the  new  Secretary  in  his 
determination.  All  political  influence  which  Babcock  and  the  Dis- 
trict Ring  could  command  was  used,  as  far  as  they  dared  exercise 
it,  to  change  Mr.  Bristow's  purpose.  It  was  the  first  time  a  Sec- 
retary had  stood  immovable  and  unconcerned  before  this  army. 
But  for  a  reason  which  weighed  with  him  as  a  lawyer,  the  whole 
force  would  have  been  instantly  removed.  Their  cases  were 
before  the  grand  jury.  To  remove  them,  or  to  accept  their  resig- 
nation pending  this  inquiry,  might  unduly  prejudice  their  cases 
with  the  jury  ;  and  so  action  was  delayed  until  indictments  had 
been  found  against  them.  Then  a  whole  division,  and  one  that 
deemed  itself  impregnably  intrenched,  by  virtue  of  the  confidences 
it  possessed  and  the  work  it  had  performed,  was  virtually  thrust 


Digitized  by  VjOOQIC 


THE  WASHINGTON   "SAFE   BURGLARY"    CONSPIRACY.  427 

out  of  the  government  employ,  and  its  head-quarters  removed  from 
New  York  to  the  Treasury  Department,  where,  in  future,  the 
Secretary  could  have  it  under  his  eye.  Such  an  event  had  never 
happened  before  in  the  history  of  the  government,  and  it  marked 
the  beginning  of  that  bold,  brave  work  of  reform  which  Mr. 
Bristow  had  determined  upon. 

The  failure  of  the  attempts  to  mislead  and  deceive  Solicitor 
Wilson,  and  the  energy  with  which  Mr.  Riddle  pushed  the  inquiry 
before  the  grand  jury,  were  full  notice  to  the  Ring  that  the  most 
desperate  efforts  on  their  part  would  be  necessary  to  save  them- 
selves. It  will  be  interesting  to  look  at  some  of  the  means 
adopted. 

Hayes  had  been  arrested  by  Harrington  immediately  upon  leav- 
ing the  committee-room  at  the  close  of  his  testimony,  and  he  was 
then  in  jail.  Both  Solicitor  Wilson  and  Mr.  Riddle  had  interviews 
with  him,  obtained  from  him  much  valuable  information,  and  agreed 
to  use  him  as  a  government  witness,  and  he  was  admitted  to  bail 
about  the  commencement  of  the  trial.  During  the  last  week  in 
July  the  grand  jury  adjourned  until  the  close  of  August,  and  Mr. 
Riddle  started  on  a  summer  vacation.  He  had,  however,  left  a 
proposition  with  Benton,  that  if  he  would  tell  him  the  truth,  he 
would  use  him  also  as  a  witness.  Benton  had  become  exceedingly 
restive  under  the  unexpected  duration  of  his  imprisonment,  and 
sent  word  to  Harrington,  that,  unless  immediate  steps  were  taken 
to  secure  his  release,  he  would  accept  Mr.  Riddle's  proposition,  and 
make  full  confession  ;  whereupon  Somerville  went  on  to  Washing- 
ton from  New  York,  and  Harrington  returned  from  a  point  where 
he  was  spending  a  vacation ;  and  although  he  had  two  months 
before,  in  open  court,  surrendered  the  case  into  the  hands  of  Mr. 
Riddle,  both  went  to  the  Mar}'land  residence  of  Judge  Olin,  who 
knew  nothing  of  the  case  or  of  Mr.  Riddle's  connection  with  it, 
and  without  representing  to  him  the  gravity  of  the  matter,  or  the 
relations  which  Benton  sustained  to  it,  procured  an  order  for 
admitting  the  prisoner  to  bail.  Returning  to  the  city,  the  neces- 
sary papers  were  made  out,  not  in  the  usual  ofiBce  of  the  court, 
but  in  that  very  appropriate  place,  the  back  office  of  the  District 
Attorney,  where  stood  the  safe  which  had  been  sacrificed  in  the 
conspiracy. 

A  person  brought  from  New  York  for  the  purpose  by  Somer- 
ville was  accepted  as  Benton's  bail,  and  he  was  set  at  liberty. 
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From  that  day  to  this  the  government  has  been  unable  to  com- 
pass his  arrest.  The  security  turned  out  to  be  valueless ;  and,  as 
if  in  bitter  mockery  of  the  Washington  authorities,  the  man  who 
made  false  oath  as  to  his  financial  condition,  swearing  that  he  was 
worth  twelve  thousand  dollars,  was  some  time  afterwards  pros- 
ecuted for  perjury,  and  convicted  in  one  of  the  courts  of  New 
York  City,  Harrington,  at  the  time  Benton  was  admitted  to  bail, 
had  been  relieved  of  all  duty  as  government  prosecutor  in  con- 
nection with  this  case,  and  had  no  authority  of  any  kind  over  it ; 
yet  he  assumed  to  act,  and  did  not  even  inform  Mr.  Riddle,  or  any 
one  representing  the  interests  of  the  government,  of  the  con- 
templated movement  in  Benton's  behalf.  In  addition  to  this 
precaution,  late  Saturday  night  was  the  hour  chosen  for  consum- 
mating the  affaii*,  in  order  to  avoid  publicity  till  Benton  should 
be  well  out  of  the  way,  since  the  least  whispering  of  the  matter 
would  have  brought  a  telegraphic  order  from  Mr.  Riddle,  or  one 
from  the  Attorney-General,  for  his  re-arrest. 

Mr.  Riddle,  backed  by  the  entire  power  of  the  Department  of 
Justice,  and  armed  with  autograph  lettera  from  Attorney-General 
Williams  to  officere  of  his  department  in  New  York  and  New 
Jersey,  afterwards  exhausted  all  means  to  secure  the  re-arrest  of 
Benton.  Through  this  effort  the  startling  fact  became  evident 
that  the  United  States  government  was  absolutely  powerless  to 
reach  the  association  of  thieves  having  its  head-quarters  in  New 
York  City.  Mr.  Riddle  was  informed  that  Benton  belonged  to 
an  association  of  this  kind,  and  that  it  would  be  impossible  to 
secure  his  arrest  and  return  to  Washington.  It  mattered  not 
what  form  of  process  he  attempted  to  use,  or  through  what  com- 
bination of  government  officials  he  attempted  to  work,  he  was 
met  everywhere  by  the  fact,  that  in  advance  of  these  officers 
went  messengers  charged  with  warning  the  man  whose  arrest 
was  sought. 

Upon  Mr.  Riddle's  return  he  completed  his  investigation  before 
the  grand  jury,  and  indictments  were  returned  against  Harring- 
ton, Whitley,  Nettleship,  A.  B.  Williams,  Hayes,  Zirruth,  Bliss, 
and  Albert  Cunz. 

Thus  far  Nettleship  had  been  able  to  keep  Zirruth  entirely  out 
of  sight  of  the  authorities ;  and  arrangements  were  at  length  com- 
pleted for  sending  him  to  Europe,  under  a  promise  of  receiving  his 
passage,  a  thousand  dollars,  and  a  regular  payment  to  his  family 
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while  it  might  be  necessary  for  him  to  remain  abi'oad.  A  deputy- 
marshal  of  the  United  States,  named  Bailey,  purchased  his  ticket, 
and  superintended  his  departure  from  Jersey  City. 

In  the  first  stages  of  his  work,  Mr.  Riddle  found  he  could  secure 
no  success  through  the  aid  of  the  Washington  detective  force,  as 
most  of  the  men  composing  it  seemed  to  be  entirely  in  the  power 
of  the  Ring.  Downs  was  therefore  employed  to  look  up  Zirruth  ; 
and  he  had  succeeded  in  having  full  interviews  with  the  latter, 
while  the  negotiations  for  his  trip  to  Europe  were  pending. 
Downs  managed  the  matter  successfully;  and  Zirruth,  having 
been  taken  to  the  steamer  in  one  tug  by  the  marshal,  jumped 
on  board  another  leaving  for  the  shore  from  the  other  side  of 
the  vessel,  returned  to  Jersey  City,  waited  until  the  first  instal- 
ment of  $250  had  been  paid  to  his  wife,  and  then  went  to  Wash- 
ington in  company  with  Downs,  arriving  in  time  for  the  trial. 

Every  attempt  to  sg cure  Nettleship,  who  was  openly  present  at 
his  home  in  Newark,  also  proved  a  failure.  He  was  fully  pro- 
tected by  the-  police-oflScers  of  that  city,  while  the  District  At- 
torney, and  even  the  United  States  Commissioner  there,  acted  in 
full  collusion  with  the  police  to  prevent  any  arrest  which  would 
result  in  his  transfer  to  Washington.  Finally  an  officer  in  per- 
son made  known  the  difficulties  in  the  case  to  Mr.  Riddle.  It 
appeared  that  Nettleship  was  chairman  of  a  prominent  local  re- 
publican committee,  and  had  much  to  do  with  the  manipulations 
of  the  political  machine  in  that  section.  Through  prominent 
candidates  of  the  republican  party,  some  of  whom  were  planning 
for  congressional  honors,  and  others  seeking  the  governorship 
of  the  State,  the  chief  of  police  of  Newark  had  been  prevailed 
upon  to  undertake  the  job  of  preventing  Nettleship 's  return  to 
Washington. 

Attorney-General  Williams  wrote  in  person  to  United  States 
District  Attorney  Keasby,  at  Newark,  directing  him  to  use  his 
best  efforts  to  aid  in  the  arrest  of  Nettleship,  and  his  transfer  to 
Washington  for  trial.  Downs  was  despatched  to  Newark  with 
a  waiTant  for  Nettleship,  directed  to  the  United  States  District 
Judge  of  New  Jersey,  who  had  agreed  to  send  Nettleship  to 
Washington,  and  he  deputized  Downs  to  serve  it.  The  police 
authorities  thereupon  detailed  a  man  to  remain  constantly  in  the 
vicinity  of  Nettleship ;  and,  in  case  Downs  attempted  to  serve  the 
warrant,  Nettleship  was  to  resist,  both  were  to  be  arrested  and 
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brought  to  police  head-quarters,  where  Nettleship  was  to  be  dis- 
charged. When  Downs  appeared  in  Newark,  he  produced  a  let- 
ter from  Attorney-General  Williams  to  Keasby,  commanding  the 
latter's  assistance.  Keasby,^  upon  reading  this,  excused  himself 
for  a  few  moments,  and  ofi  his  return  said  they  would  go  to  the 
ofiSce  of  Mr.  Whitehead,  the  United  States  Commissioner.  Ar- 
riving there,  they  found  Nettleship  in  waiting.  Downs  was  there- 
fore obliged  to  arrest  him  in  this  office,  and  thus  Nettleship  was 
enabled  to  claim  the  right  to  give  bail  before  the  Commissioner. 
The  latter  was  an  intimate  associate  of  Nettleship's.  It  had  been 
Downs's  intention  to  take  him  before  the  United  States  District 
Judge  at  Trenton,  but  this  movement  on  the  part  of  Keasby  pre- 
vented his  so  doing. 

The  Commissioner  immediately  discharged  Nettleship  on  a 
thousand  dollai-s  bail,  although  Keasby  had  been  informed  offi- 
cially that  the  court  in  Washington  fixe^  the  bail  of  various 
parties  concerned  in  the  same  transactions  at  five  thousand  dol- 
lars, and  he  was  expected  to  require  the  same  amount  for  Nettle- 
ship.    The  latter  forfeited  this  bail,  and  did  not  appear  for  trial. 

It  will  be  remembered  that  two  days  before  the  blowing  open 
of  the  safe,  Harrington,  then  in  Washington,  had  telegraphed 
Williams,  then  in  New  York,  "  Come  home  to-night.  Ask  *  N.' 
to  come  with  you.  Keep  our  friends  on  the  lookout  for  Smith." 
This  was  one  of  the  awkward  pieces  of  testimony  which  it  was 
desirable  to  destroy.  Accordingly  Harrington  and  Williams 
visited  the  telegraph  office,  and  requested  permission  to  see  the 
despatches  which  they  had  sent  during  the  summer.  These, 
twenty  in  number,  were  selected  and  placed  in  the  office  at  their 
disposal  for  inspection.  Upon  their  departure,  a  recount  of  the 
messages  showed  this  one  to  be  missing.  The  manager  therefore 
telegraphed  to  New  Y(n*k,  secured  a  copy,  and  filed  it  in  place. 
The  original  being  in  Harrington's  possession,  the  way  was  open 
for  the  testimony  subsequently  offered  to  prove  that  "  N."  in  the 
despatch  did  not  stand  for  Nettleship,  but  had  been  incorrectly 
transcribed,  and  was  originally  written  "  G.,"  which  they  pre- 
tended represented  a  person  to  whom  Williams  was  to  make  ap- 
plication for  the  purpose  of  securing  the  witness  Kirtland,  then 
wanted  by  the  Committee  of  Investigation,  and  designated  in 
this  telegram  to  Williams  as  Smith.  Long  after  Williams  had 
been  on  trial  and  acquitted,  it  was  clearly  proved  that  "  N."  in 
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this  telegram  stood  for  Nettleship,  and  that  Smith  was  one  of  the 
men  first  employed  by  him  to  help  work  up  the  plot. 

As  the  trial  drew  near  the  prosecution  desired  the  testimony 
of  Colby,  the  clerk  of  the  Congressional  Committee,  under  whose 
manipulation  the  telegraph  receipt-book  had  disappeared  in  which 
was  Whitley's  signature  for  the  telegram  sent  by  Hayes  from 
Washington  on  the  7th  of  April.  This  book  had  subsequently 
been  recovered,  and  the  testimony  of  Colby  was  wanted  as  to  the 
suspicious  circumstances  attending  its  disappearance.  No  sooner 
was  this  discovered,  than  Colby  received  the  appointment  of 
United  States  Consul  to  Chin  Kiang,  China,  for  which  point  he 
departed  in  advance  of  a  mbpcena.  This  consular  post  was  as 
near  the  opposite  side  of  the  earth  from  Washington  as  any  then 
available  in  the  interior  of  .the  Chinese  Empire. 

The  case  came  on  for  trial  about  the  middle  of  October,  1874, 
in  the  Criminal  Court  of  the  District  of  Columbia,  Associate 
Justice  D.  C.  Humphreys  presiding.  There  were  in  attendance, 
as  the  standing  jury  for  tlie  term,  twenty-six  persons,  out  of 
whom  the  petty  jury  was  to  be  selected.  Upon  examining  these 
before  the  court,  eight  only  were  found  qualified  to  sit  and  were 
sworn  as  jurors.  The  court  then  directed  the  marshal  to  summon 
twenty-five  citizens,  from  whom  the  remaining  four  were  to  be 
chosen.  Here  the  most  effective  work  of  the  Ring  for  its  own 
protection  was  accomplished.  The  marshal  was  a  brother-in-law 
of  the  President,  and  his  relations  to  the  leading  spirits  of  the 
Ring  were  intimate.  For  the  first  time  in  his  official  career,  he 
took  the  matter  of  summoning  persons  for  the  jury-list  out  of  the 
hands  of  his  assistant,  and  directed  it  himself.  Of  the  twenty- 
five  citizens  thus  summoned,  several  were  intimate  friends  of 
Harrington,  and  excused  themselves  on  this  ground ;  one  was  an 
intimate  friend  of  A.  B.  Williams ;  one  the  attorney  of  a  bank  hav- 
ing extensive  dealings  with  the  Ring ;  three  were  members  of  the 
Washington  Club,  holding  close  relations  with  the  Ring  ;  three 
were  colored  men,  also  closely  allied  to  it ;  one  was  the  son  of  the 
ex-governor  of  the  District,  formerly  President  of  the  Board  of 
Public  Works ;  two  were  confidential  business  associates  of  the 
ex-governor ;  five  others  were  known  and  pronounced  friends  of 
the  Ring ;  and  one  was  a  heavy  contractor.  Fearing  that  a  jury 
selected  even  from  such  material  as  this  would  not  absolutely 
insure  a  disagreement  or  an  acquittal,  a  case  was  made  up  for  the 


Digitized  by  VjOOQIC 


482       .     THE  WASHINGTON   "SAFE  BUBOLABY '*   CONSPIRACY. 

purpose  of  disputing  the  legality  of  the  grand  jury  which  had 
returned  the  indictments.  An  attorney  in  a  minor  case  was  in- 
duced to  set  up  a  plea  that  the  grand  jury  was  illegal,  because 
one  of  its  members  was  over  sixty  years  of  age,  and  another  was 
not  a  taxpayer.  Upon  the  arraignment  of  Harrington,  Whitley, 
and  the  rest,  each  entered  a  plea  in  abatement,  which  called  in 
question  the  legality  of  the  grand  jury  ;  and  this  in  face  of  the 
fact  that  Harrington  himself,  previous  to  his  arrest,  and  while 
acting  as  prosecuting  officer  of  the  court,  had  tried  many  persons 
indicted  by  this  same  jury,  and  a  number  thus  tried  were  then 
serving  sentences  in  the  penitentiary.  During  the  trial,  which 
went  on  notwithstanding  these  pleas,  Hayes  and  Zirruth  were  used 
as  witnesses ;  and  all  the  main  facts  thus  far  stated  were  brought 
to  light,  except  such  as  tended  to  connect  General  Babcock  with 
the  conspii-acy.  Up  to  the  time  of  this  trial,  and  during  its  con- 
tinuance, nothing  had  been  elicited  which  served  to  involve  him 
in  the  matter.  The  afiEeiir  naturally  caused  great  excitement 
in  Washington ;  and  when  the  case  went  to  the  jury,  the  memo- 
rialists were  very  careful  to  have  all  approaches  to  the  jury-room 
watched.  At  one  time  signalling  was  discovered  between  this 
room  and  one  of  the  defendants.  On  another  occasion  Governor 
Shepherd  himself  was  found  locked  with  a  friend  in  that  part  of 
the  building  occupied  by  the  jury,  and  having  free  access  to  that 
portion  of  it  to  which  the  jurymen  retired  in  case  of  necessity. 

The  verdict  was,  acquittal  of  A.  B.  Williams,  and  a  disagree- 
ment as  to  all  the  rest.  At  a  subsequent  consultation  between  the 
Attorney-General  and  Mr.  Riddle,  it  was  agreed  that  new  in- 
dictments should  be  obtained  at  the  ensuing  term  of  the  Criminal 
Court,  at  the  hands  of  another  grand  jury,  against  which  no  ques- 
tions affecting  its  legality  could  arise. 

The  court  having  just  decided  that  the  other  indictments  were 
invalid  in  the  test  case  previously  set  up  by  the  ring,  the  Attor- 
ney-General directed  a  nolle  prosequi  to  be  entered  in  all  the  cases, 
leaving  them  open  to  new  indictments. 

Toward  the  close  of  the  first  trial  Whitley  had  made  several 
propositions  to  Mr.  Riddle  to  place  him  in  possession  of  all  the 
facts  in  the  case ;  and  after  it  was  over  the  subject  was  further 
discussed,  and  arrangements  nearly  completed  for  moving  in  the 
matter,  when  Mr.  Riddle  received  a  letter  from  the  Attorney- 
General,  not  merely  suspending  the  further  prosecution  of  the 
case,  but  dismissing  him  from  it. 
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At  the  ensuing  session  of  Congress  three  separate  attempts 
were  made  in  the  House  of  Representatives  to  secure  an  investi- 
gation of  the  means  used  to  defeat  the  prosecution  before  the 
Distiict  court ;  but  in  each  case  enough  republicans  were  found  to 
vote  against  it,  and  to  prevent  the  necessary  two-thirds  vote.  An 
effort  to  pass  a  law  authorizing  a  new  grand  jury  for  the  District 
to  be  drawn  at  once,  was  also  opposed  and  delayed  by  some  very 
prominent  republicans ;  but  they  were  easily  forced  to  withdraw 
their  opposition,  through  fear  of  threatened  exposure. 

Thus  the  matter  rested  until  the  assembling  of  the  forty- 
fourth  Congress,  when  a  new  investigation  was  ordered. 

To  return  to  the  trial  before  the  District  Court.  After  the  in- 
dictments had  been  obtained,  Attorney-General  Williams  assigned 
the  First  Assistant  Attorney-General,  Mr.  C.  H.  Hill,  to  assist  in 
the  prosecution  of  the  case.  In  this,  as  in  all  other  steps  taken  by 
Mr.  Williams,  he  manifested  a  purpose  to  secure  a  thorough  trial 
of  the  whole  matter.  Mr.  Hill  entered  upon  the  work  with  the 
energy,  ability,  and  conscientious  attention  to  duty  which  had 
marked  his  entire  career,  in  the  very  prominent  and  responsible 
position  he  held  in  the  Department  of  Justice.  His  presentation 
of  the  case  to  the  jury  fully  justified  his  selection. 

That  part  of  the  investigation  carried  on  at  the  same  time  by 
Solicitor  Wilson  was  rich  in  results,  and  furnished  some  of  the 
most  valuable  testimony  elicited  during  the  trial.  His  was  most 
courageous  work,  pushed  in  the  face  of  secret  political  and  social 
influences,  which  high  principle  and  whole-souled  devotion  to 
duty  alone  could  have  resisted ;  and  the  Ring  found  itself  power- 
less to  swerve  this  young  officer  by  so  much  as  a  hair's-breadth. 

The  general  character  of  the  protracted  trial  can  best  be  in- 
dicated by  a  recital  of  some  of  the  expedients  adopted  by  the 
defence ;  although  one  devised  by  the  Ring  about  this  time  is 
also  worthy  of  notice. 

Just  before  the  court  took  up  the  case,  a  plot  was  formed  to 
render  Hayes  unavailable  as  a  government  witness.  He  had  been 
accepted  as  such,  and  was  on  bail.  The  scheme  contemplated 
connecting  him  with  a  gang  of  counterfeiters,  some  of  whom 
were  to  be  seen  with  him  in  public  places  on  several  occasions, 
when  the  whole  party  were  to  be  arrested,  including  Hayes. 
With  this  as  a  basis,  followed  by  false  testimony,  it  was  expected 
that  Hayes  pould  be  disposed  of.   He  was  sharp  enough  to  penetrate 
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the  design,  and  sending  several  friends  to  the  place  appointed 
for  the  second  interview,  he  denounced  those  who  came  to  meet 
him  in  their  presence,  and  so  alarmed  them  that  the  plan  was 
abandoned. 

The  defence  was  conducted  by  the  Hon.  N.  B.  Smithers,  a 
leading  lawyer  of  Delaware,  and  Mr.  W.  D.  Davidge,  one  of  the 
most  prominent  lawyers  of  Washington,  for  Harrington  and  Wil- 
liams, and  by  Mr.  S.  S.  Henkle  for  Whitley.  Mr.  Han*ington 
made  the  closing  argument  in  his  own  behalf.  To  discredit  the 
testimony  of  Hayes  touching  the  interview  with  Whitley  at  the 
head-quarters  in  New  York  on  the  6th  of  April,  when  Hayes 
claimed  he  was  engaged  to  come  to  Washington  and  report  for 
duty  to  Nettleship,  Whitley  swore  out  a  warrant,  and  had  him 
arrested  for  perjury  at  the  close  of  his  testimony,  and  while  the  case 
was  before  the  jury.  The  afiSdavit  was  drawn  by  Judge  Fisher, 
the  nominal  district  attorney.  Hayes  was  promptly  discharged 
by  the  Criminal  Court,  on  the  ground  that  it  was  an  unwarranted 
and  flagitious  attempt  to  influence  the  trial  then  in  progress. 
The  defence  also  set  up  an  alibis  proved  that  Whitley  gave  a 
dinner-party  at  Cambridgeport,  near  Boston,  on  the  6th  of  April, 
and  attempted  to  show,  by  several  who  thought  they  had  seen 
him,  that  he  was  in  Boston  on  the  morning  of  the  6th.  This  vital 
part  of  the  alibi  failed,  the  prosecution  producing  two  telegrams 
dated  the  6th,  one  from  Solicitor  Banfield  in  Washington  to  Whit- 
ley in  New  York,  directing  him  to  report  in  Washington,  and  a  reply 
from  New  York  by  Whitley  the  same  day,  saying  he  was  not  well, 
and  that  he  would  start  the  next  day.  To  prop  up  the  tumbling 
structure,  Newcomb  testified  that  he  sent  this  despatch  to  deceive 
Mr.  Banfield  as  to  Whitley's  whereabouts,  and  both  Newcomb 
and  Applegate  swore  they  were  at  the  New  York  office  all 
day  on  the  6th,  and  neither  saw  Whitley,  and  that  both  went 
up  to  the  Boston  depot  that  night  to  welcome  him  home.  Dart, 
however,  who,  Hayes  swore,  came  to  his  house  on  the  morning  of 
the  6th,  telling  him  Whitley  wanted  to  see  him  at  the  office, 
though  sworn,  was  not  called  and  asked  about  this  feature  of  the 
affair,  for  the  good  reason  that  several  witnesses  were  present  to 
testify  that  they  saw  him  at  Hayes's  house  on  that  morning. 

As  to  Hayes's  telegram  from  Washington  to  Whitley  the  next 
forenoon  informing  the  chief  that  Nettleship  could  not  be  found, 
the  defence  attempted  to  prove  that  Whitley  did  not  write  the 
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receipt^  though  competent  experts  pronounced  the  handwriting 
his,  but  that  it  was  written  by  Albert  Cunz,  a  clerk  of  Whitley, 
who,  though  indicted  with  his  chief  and  the  rest,  managed  to  avoid 
appearing  through  delay  caused  by  a  writ  of  habeas  corpus  taken 
out  in  his  case  in  New  York.  The  defence,  however,  did  not 
prove  that  Whitley  failed  to  receive  this  telegram,  which  was  ad- 
mitted to  have  reached  the  hands  of  his  clerk.  The  prosecution 
had  a  witness  who  went  with  Hayes  to  see  Nettleship  when  the 
latter  sent  him  to  Somerville  to  sign  the  affidavit,  and  who  also 
accompanied  Hayes  to  Somerville's  house.  So  in  regard  to  this 
part  of  the  case  the  defence  contented  itself  with  resisting  the 
introduction  of  the  affidavit  which  Hayes  had  signed. 

It  became  necessary  to  show,  if  possible,  that  Whitley  did  not 
know  that  Hayes  was  in  Toronto  at  the  time  the  former  was 
ordered  by  Mr.  Banfield  to  find  him  for  the  committee.  This  in- 
volved proving  that  Nettleship,  who  had  gone  to  induce  Hayes  to 
make  upon  the  arrival  of  Newcomb  an  affidavit  exonerating  the 
Secret  Service  and  implicating  Carter,  was  in  Toronto  on  other 
business,  and  that  although  Hayes  had  produced  the  telegram  in 
Nettleship's  handwriting  to  Applegate  in  Boston,  it  did  not  relate 
in  any  way  to  dealings  with  himself.  This  telegram  read,  "  Se- 
curities good.  Invest,"  and  was  signed  "  M.  Johnson."  It  was 
to  notify  Whitley  that  Hayes  would  make  the  required  affidavit 
if  Newcomb  came  on.  To  explain  this,  Applegate  swore  that  he 
and  Nettleship  were  seeking  to  obtain  a  reward  in  a  case  of  which 
Whitley  knew  nothing.  A  criminal  in  Boston  named  Milledge 
Johnson,  had  ^^  jumped  bail "  and  was  in  Canada,  and  his  sure- 
ties had  offered  a  reward.  Nettleship  on  his  way  West  was  to 
stop  in  Toronto,  and  see  if  the  man  could  be  found.  Applegate 
was  to  visit  Boston,  and  ascertain  whether  the  sureties  were 
good,  and,  if  so,  advise  Nettleship  to  invest.  This  was  Apple- 
gate's  statement ;  but  he  was  stupid  aiid  frightened,  and  broke 
down  completely  on  cross-examination.  Nettleship  had  tele- 
graphed from  Canada  to  Boston  what  Applegate,  according  to 
his  own  explanation,  had  agreed  to  telegraph  from  Boston  to 
Nettleship.  He  had  visited  Boston,  where  the  sureties  lived, 
to  ascertain  whether  they  were  good,  and  report  to  Nettleship  in 
Canada ;  but,  instead  of  this,  Nettleship  telegraphed  Applegate 
from  Canada,  where  none  of  the  sureties  resided  and  where 
they  were  not  known,  that  they  were  good. 
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Next  it  became  necessary  to  show  how  Whitley  ascertained 
that  Hayes  was  in  Toronto,  so  that  he  could  send  Newcomb  to 
see  him.  Whitley  therefore  asserted  that  he  had  received  a  drop- 
letter,  and  Applegate  declared  he  had  seen  Whitley  take  it  out 
of  the  waste-basket  and  save  it.  Here  he  failed  again  ;  for,  after 
he  had  sworn  to  the  date  of  finding  this  letter,  it  was  necessary 
to  believe  that  this  basket,  which  received  all  the  waste  paper  of 
the  office,  had  not  been  full  enough  to  empty  in  two  months. 

As  to  Harrington,  the  defence  set  up  that  the  conspiracy  was 
aimed  at  Whitley  and  Nettleship  by  Carter  and  Hayes,  because 
of  their  discharge  by  Whitley,  and  the  subsequent  ill-treatment 
of  Carter  by  Nettleship.  Newcomb's  version  of  his  interview 
with  Hayes  at  Toronto  was  used  to  sustain  this  theory.  And  in 
support  of  Newcomb,  one  Bauer,  also  of  Whitley's  force,  swore 
that  Hayes,  on  appearing  in  New  York  from  Canada,  repeated 
the  story  of  Carter's  duplicity  to  him.  An  ex-detective  of  the 
force,  named  Reed,  also  testified  that  Hayes  had  asked  him  to 
take  part  in  such  a  job. 

It  was  next  maintained  that  Hayes  conceived  the  idea  of  involv- 
ing Harrington  for  revenge,  after  the  latter  had  caused  his  arrest 
as  he  came  from  the  committee-room.  Harrington's  other  theory 
was  also  broached ;  namely,  that  it  was  a  plan  of  thieves  to  secure 
Evans's  books,  and  then  obtain  money,  either  by  their  return,  or  by 
selling  them  to  Alexander.  Still  another  set  forth  that  Hayes  and 
Carter  conspired  to  falsely  implicate  Alexander,  and  afterwards 
levy  blackmail  upon  him  as  the  price  of  silence  regarding  Hayes's 
first  interview  with  him.  Mr.  Hill  punctured  this  thoroughly, 
by  asking  how  it  happened  that  these  men,  strangers  in  the  city, 
after  finding  Alexander  wanted  the  Evans  books,  thought  of  look- 
ing for  them  in  Harrington's  safe,  where  they  had  never  been 
till  the  very  afternoon  preceding  the  burglary. 

When  the  defence  attempted  to  discredit  Zirruth,  the  prosecu-  . 
tion  called  attention  to  the  fact  that  Guild,  Nettleship's  lawyer, 
who,  Zirruth  claimed,  had  paid  him  money  to  keep  away,  had  not 
been  called  as  a  witness,  and  also  that  the  same  inattention  had 
occurred  in  the  case  of  one  Corry,  who,  Zirruth  swore,  had  paid 
him  one  thousand  dollars  to  go  to  Europe,  obtained  a  ticket 
for  him  from  United  States  Deputy-Marshal  Bailey,  and  escorted 
him  to  the  steamer.  Instead  of  bringing  Corry  himself  to  impeach 
Zirruth  in  these  most  material  points,  it  appeared  that  he  had 
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been  engaged  in  hunting  up  witnesses  to  contradict  Zirruth  in 
other  matters,  and  also  to  impeach  his  veracity  as  a  witness. 

Concerning  the  "  H."  telegrams,  which  Shailer,  acting  for  Har- 
rington, had  sent  to  Nettleship,  it  was  claimed  they  were  upon 
business  which  the  force  was  doing  for  General  Howard ;  but  as 
the  most  awkward  one  of  all  represented  General  Howard  at  work 
with  detectives  on  Sunday,  when,  as  everybody  in  Washington 
knew,  he  was  always  engaged  in  very  different  work,  the  expla- 
nation had  little  force.  General  Howard,  at  the  time  of  the  trial, 
was  on  the  Pacific  coast ;  and  the  theory  was  a  safe  one.  Long 
afterwards,  when  he  was  reached,  it  appeared  that,  although  about 
this  time  he  had  some  dealings  with  the  Division,  the  telegrams 
in  which  the  letter  "  H."  was  used,  and  upon  which  the  prosecu- 
tion relied,  had  no  relation  whatever  to  his  case.  In  fact,  it  was 
proved  by  the  prosecution  that  they  bore  date  before  his  business 
was  undertaken.  Meantime  Shailer  had  been  dismissed  from  the 
Treasury  for  most  disreputable  conduct,  and  it  was  easy  to  obtain 
him  as  a  witness  to  swear  that  Solicitor  Wilson  dismissed  him 
because  he  would  not  agree  to  say  that  "  H."  in  his  telegmms 
stood  for  Harrington. 

In  the  midst  of  the  trial  one  of  those  remarkable  incidents  hap- 
pened which  so  often  have  placed  the  friends  of  General  Grant's 
administration  sorely  on  the  defensive.  Harrington  was  invited 
from  the  prisoner's  dock,  where  he  was  on  trial  for  a  black  oifence 
against  society,  to  a  card  reception  at  the  White  House.  The 
foreign  ministers  present  were  thunderstruck,  and  the  trial  had 
made  such  noise  in  the  town,  that  no  one  failed  to  notice  Harring- 
ton's presence.  It  was  purposely  made  most  conspicuous  by  the 
Ring,  and  the  next  morning  care  was  taken  that  the  jury  should 
hear  all  about  the  President's  faith  in  Harrington.  The  excuse 
given  for  the  President  was,  that  Babcock  had  sent  the  card  with- 
out his  knowledge. 

Throughout  the  trial  the  situation  of  ajBFairs  about  the  office  of 
Judge  Fisher,  United  States  Attorney  for  the  District,  was  a 
standing  scandal.  It  was  the  head-quarters  of  the  defence.  Here 
the  defendants  and  their  friends  gathered  to  consult  before  each 
day's  session  of  the  court,  and  here  they  reassembled  upon  ad- 
journment. The  disreputable  witnesses  who  were  brought  from 
New  York  by  the  Secret  Service,  those  whom  Somerville  deemed 
useful  in  the  common  cause,  crowded  here  daily,  together  with 
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the  prominent  officials,  contractors,  and  operators  of  the  District 
Ring,  under  the  very  eyes  of  the  Department  of  Justice  and  of 
Congress. 

After  A.  B.  Williams,  on  the  night  of  the  burglary,  followed 
Bliss  the  burglar  a  few  steps,  then  lost  or  left  him,  and  hastened 
to  intercept  Benton  on  his  way  to  Alexander's,  no  trace  was  dis- 
covered of  Bliss  till  about  two  weeks  after,  when  the  trains  were 
no  longer  watched.  Then,  as  was  proved  on  the  trial,  one  dark ' 
rainy  night  Williams  drove  in  a  close  carriage  to  one  of  the  trains 
for  New  York,  and  stopped  on  the  other  side  of  the  street  from 
the  entrance  to  the  depot.  Williams  came  over  to  ask  the  time, 
and  walked  about  so  uneasily  as  to  attract  the  attention  of  an 
officer.  When  the  gong  sounded  for  the  train  to  start,  a  man, 
who,  by  the  testimony  of  this  officer,  a  railroad  employ^,  and  a 
third  person,  fully  answered  the  description  of  Bliss,  jumped  out 
of  Williams's  carriage,  hastily  crossed  the  street,  rushed  through 
the  depot,  and  caught  the  train  as  it  was  moving  off.  To  meet 
this,  the  defence  produced  a  man  who  had  close  relations  with 
Williams's  friends  to  swear  that  Williams  took  him  to  the  depot 
that  night.  But  he  admitted  that  he  had  no  reason  for  leaving 
the  city  hurriedly ;  and  he  failed  to  explain  why,  when  it  was  rain- 
ing hard,  they  stopped  on  the  other  side  of  the  street ;  and  when 
the  policeman,  the  railroad  hand,  and  one  other  witness  who  saw 
the  occupant  of  Williams's  carriage  that  night,  were  called,  they 
agreed  that  the  witness  bore  no  resemblance  in  size  or  general 
appearance  to  the  friend  whom  Williams  had  escorted  to  the  train. 
The  defence  did  not  account  for  the  stolen  telegram  which  showed 
Williams's  communication  with  Nettleship  in  New  York,  nor  was 
any  explanation  offered  why  Williams,  who  alone  followed  Bliss 
that  night,  lost  sight  of  him  before  he  reached  the  next  corner, 
although  it  was  as  easy  to  track  him  as  it  proved  to  be  to  follow 
Benton. 

After  the  case  for  the  defence  was  in,  there  came  a  play  of  bluff. 
So  great  was  the  confidence  w;hich  this  side  had  in  its  jury,  and 
in  the  effect  of  the  mass  of  perjured  testimony  upon  it,  that  a 
proposition  was  made  to  the  government,  in  a  manner  befitting 
such  an  offer,  to  submit  the  case  without  argument.  The  re- 
marks which  accompanied  this  were  so  evidently  designed  for 
effect,  that  the  judge  administered  a  pointed  rebuke,  and  ordered 
the  case  to  proceed.     Here,  it  should  be  said,  that  notwithstand- 
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log  the  unfaithfulness  of  several  officers  of  the  court,  and  the  aid 
which  they  constantly  gave  the  defence  in  the  various  stages  of 
this  cause,  the  members  of  the  court  itself  performed  their  duty 
throughout  without  fear  or  favor. 

One  of  the  most  impressive  episodes  of  the  trial  was  the  argu- 
ment of  Harrington  in  his  own  defence.  His  circumstances,  his 
popularity,  and  his  considerable  oratorical  powers  all  operated  to 
bring  together  a  great  audience,  and  he  spoke  in  the  presence  of 
nearly  the  whole  bar  of  the  District.  The  argument  contained 
few  new  points,  and  only  aroused  interest  because  he  was  making 
it ;  still  his  appeals  were  eloquent,  and  their  solemn  character 
made  them  eifective.  Speaking  of  the  blight  which  the  charges 
brought  upon  him,  and  their  falsity,  he  said :  — 

"  I  seemed  to  stand  almost  alone  in  the  dreary  forest-land  of  my  life, 
while  under  chilling  doubts  and  suspicions  my  hopes  seemed  to  flutter,  leaf 
by  leaf,  silently  to  the  earth,  and  all  around  me,  stark  and  bare,  stood  the 
ghosts  of  my  ambitions;  but  out  of  the  distance,  away  from  the  gaze  of  men, 
came  the  wondrous  and  beautiful  words  that  he  who  gave  me  life  loved  so 
much  to  hear :  — 

**  *  God  moves  in  a  mysterious  way, 
His  wonders  to  perform: 
He  plants  his  footsteps  in  the  sea, 

And  rides  upon  the  storm. 
£Us  purposes  will  ripen  fast, 

Unfolding  every  hour; 
The  bud  may  have  a  bitter  taste, 
But  sweet  will  be  the  flower. ' 

Then  I  knew  the  chilling  fingers  of  doubt  would  be  taken  from  me ;  that 
my  heart  might  bound  and  my  pulse  might  leap  with  hopes  to  be  realized, 
and  ambitions  to  be  fulfilled ;  that,  led  by  the  hand  of  Him  who  doeth  all 
things  well,  I  should  still  have  purposes  to  be  accomplished  and  aims  to  be 
realized.  I  shall  not  fail.  To  my  friends  whose  faith  has  been  taxed,  to 
my  enemies  who  hoped  herein  to  see  me  fall,  I  say  I  shall  not  fail.  In  this 
court-room,  where  1  have  won  some  success,  I  shall  pursue  the  profession 
I  love,  erect  and  manly,  as  I  have  heretofore  been  in  the  full  stature  that 
God  gave  me,  turning  aside  for  no  man's  opinion,  following  the  path  of 
duty,  as  he  gives  me  to  see  that  duty,  and  by  a  pure  life  wipe  out  even  the 
shadow  of  your  case.  I  shall  not  fail.  .  .  .  And  as,  gentlemen  of  the  jury, 
I  leave  you  this  case,  I  leave  with  you  more  than  the  personal  matters 
which  may  come  to  me,  I  leave  to  you  more  than  my  life,  —  I  leave  to  you 
my  reputation ;  and  1  say  to  you,  I  say  to  this  court,  I  say  to  the  world, 
that  during  the  whole  of  these  proceedings  I  have  not  sullied  the  personal 
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dignity  of  my  character,  nor  tarnished  my  professional  reputation,  so  help 
me  God." 

Mr.  Riddle's  closing  argument  occupied  three  days.  It  re- 
viewed the  case  from  the  first,  passing  every  feature  of  it  before 
the  minds  of  the  jury  with  great  clearness.  It  pointed  out  how 
completely  the  testimony  of  Hayes  and  Zirruth  had  been  corrobo- 
rated, and  emphasized  the  admission  of  guilt  involved  in  the 
various  attempts  of  the  actors  to  destroy  testimony  and  secrete 
witnesses.  Perhaps  no  case  presenting  so  wide  a  field,  and  in- 
volving such  a  variety  of  facts,  complicated  by  rarely  surpassed 
inventive  villany,  was  ever  more  thoroughly  mastered.  As  a 
forensic  effort,  it  was  singularly  unambitious ;  in  the  language 
of  the  advocate,  "  beginning  without  exordium  and  ending  with- 
out peroration." 

But  no  keenness  of  analysis,  no  force  of  presentation,  no  power 
of  logic,  no  demonstration  of  guilt,  could  have  secured  conviction 
at  the  hands  of  a  jury  so  shamelessly  packed.  It  was  not  through 
any  lack  of  the  positive  proofs  of  guilt,  nor  any  want  of  legal 
skill  on  the  part  of  the  prosecution  in  presenting  them,  that  the 
Ring  escaped ;  but  its  triumph  came  through  the  simple  matters  of 
perjury  and  jury-packing. 

Only  Williams,  the  least  prominent  partner  in  the  conspiracy, 
had  been  acquitted.  The  rest,  though'  temporarily  safe,  were 
still  amenable  to  a  second  trial.  As  soon  as  Mr.  Riddle's  pur- 
pose to  secure  new  indictments  became  known  to  the  Ring,  its 
desperate  efforts  at  self-defence  were  renewed.  By  means  as  yet 
unknown,  the  Attorney-General,  who  thus  far  had  shown  only  a 
purpose  to  push  the  case  energetically,  was  induced,  as  has  been 
already  stated,  to  terminate  Mr.  Riddle's  connection  with  it ;  and 
for  the  time  all  steps  looking  to  a  new  tiial  were  abandoned. 
Efforts  were  at  once  begun  to  compass  the  removal  of  Mr.  Hill 
and  Solicitor  Wilson.  Of  course  the  Ring  did  not  approach  the 
President  and  ask  these  removals  because  of  the  energy  with 
which  they  had  discharged  their  duties  in  the  late  trial ;  but,  by 
ways  in  which  they  were  skilled,  they  poisoned  him  against  these 
faithful  officers,  and  he  finally  asked  the  Attorney-General  for 
the  resignation  of  Mr.  Hill,  and  the  Secretary  of  the  Treasury 
for  that  of  Solicitor  Wilson.  Mr.  Williams  yielded,  and  com- 
municated the  wish  of  the  President  to  Mr.  Hill,  assuring  him, 
however,  that  he  had  the  full  confidence  of  the  Attorney-General, 
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and  that  no  objection  could  lie  against  him  for  any  want  of  ability, 
efficiency,  or  faithfulness. 

Mr.  Bristow  was  less  easily  moved.  He  said  plainly  to  the  Presi- 
dent that  he  regarded  the  opposition  to  Solicitor  Wilson  as  spring- 
ing solely  from  those  who  objected  to  the  fidelity  with  which  he 
had  discharged  his  duties  in  connection  with  the  safe  burglary 
investigation,  and,  as  Major  Wilson  was  acting  under  his  orders 
as  Secretary,  he  did  not  propose  to  desert  him  ;  and,  therefore,  if 
the  President,  upon  reflection,  should  decide  to  insist  upon  Wil- 
son's resignation,  he  should  be  obliged  to  ask  the  President  to 
accept  his  own  as  Secretary. 

Thus  the  public  lost  the  services  of  Mr.  Hill  by  the  dictation 
of  a  powerful  Ring  of  corruptionists,  and  thus  Solicitor  Wilson 
was  saved  in  defiance  of  the  same  Ring,  to  accomplish  still  greater 
results  in  the  famous  war  of  Secretary  Bristow  on  the  whiskey 
thieves. 

The  Ring,  though  thankful  for  present  relief,  and  the  prospect 
of  a  considerable  season  of  quiet  in  which  to  perfect  plans  to 
insure  final  escape,  was  sorely  disappointed  at  the  result  of  the 
trial.  When  such  a  jury  as  had  been  obtained  could  not  be  per- 
suaded to  acquit,  the  prospect  began  to  look  discouraging.  At 
the  following  short  session  of  Congress,  as  has  been  stated,  the 
Ring  was  able  to  defeat  every  attempt  to  secure  further  investi- 
gation. 

During  the  long  recess  which  preceded  the  assembling  of  the 
forty-fourth  Congress,  but  one  threatening  event  occurred.  A 
dry-goods  store  in  the  city  wais  robbed  of  several  thousand  dol- 
lars' worth  of  silk  by  some  thieves  from  Baltimore.  After  the 
arrest  of  one  of  them  named  Snyder,  he  informed  Harrington  that 
he  knew  too  much  about  the  safe  burglary  to  be  kept  there  long. 
Harrington  sent  *'  Billy  "  Evans  to  the  thief;  and  the  former  soon 
made  arrangements  to  have  him  released  on  spurious  bail. 
Charles  Fisher,  a  son  of  the  District  Attorney  and  an  assistant 
in  his  father's  office,  with  Evans,  dressed  up  a  man  named  Green, 
from  Baltimore,  to  personate  a  wealthy  citizen  of  Georgetown, 
named  Edes.  This  man  was  accepted  as  surety  for  Snyder ;  and 
the  latter  was  released  on  $3,000  bail.  Fisher,  Evans,  and  a  clerk 
of  the  police  court  were  subsequently  indicted  in  connection  with 
this  case.  Green  was  arrested,  but  failed  of  conviction  through  a 
disagreement  of  the  jury  obtained  by  false  testimony  as  to  his  iden- 
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tity.  When  the  forty-fourth  Congress  met,  the  House  promptly 
passed  a  resolution  of  inquiry.  Nettleship,  who  had  become  tired 
of  the  position  which  he  occupied  as  a  fugitive  from  justice, 
made  overtures  both  to  the  committee  and  the  District  Attor- 
ney to  appear  and  testify  fully  if  the  government  would  use  him 
as  a  witness.  The  knowledge  of  this  offer  brought  Whitley  from 
Colorado  to  save  himself.  He  had  been  keeping  out  of  the  reach 
of  the  District  authorities  at  the  instance  of  leading  members  of 
the  Ring,  and  the  latter  were  displeased  and  disturbed  at  his 
return.  He  sought  immunity  both  at  the  hands  of  the  District 
Attorney  .and  the  Attorney-General,  but  without  success.  He  then 
offered  to  tell  the  committee  all  he  knew  in  case  they  would  procure 
immunity  for  him  from  the  Attomey-GeneraL  To  this  the  commit- 
tee agreed  ;  and  Mr.  Pierrepont  gave  him  the  required  protection, 
conditioned  upon  his  satisfying  the  committee  that  he  told  the  truth. 

The  Ring  plainly  saw  that  when  these  two  prominent  actors  in 
the  plot  should  tell  their  story,  the  new  District  Attorney  would 
be  obliged  to  put  the  whole  matter  before  the  grand  jury.  In 
fact,  the  moment  the  democratic  house  *  began  to  investigate  in 
earnest,  it  seemed  safest  for  the  Ring  to  have  a  new  trial  while 
their  hold  upon  the  political  machinery  of  the  District  lasted. 
Before  another  Congress  met,  there  would  be  a  change  of  admin- 
istration. So  it  was  decided  to  brave  the  thing  through.  The 
chances  of  running  the  rapids  safely  were  at  least  considerably  in 
their  favor,  and  the  long  journey  had  been  a  desperate  one  in  all 
its  stages  from  the  moment  Hamngton  turned  unsuccessful  from 
Alexander's  door. 

Nettleship  and  Whitley  appeared  before  the  Judiciary  Commit- 
tee, and  confessed  the  details  of  the  conspiracy.  Among  the  few 
new  facts  brought  out  was  a  statement  of  such  disbursements  of 
the  Ring  as  had  come  to  the  knowledge  of  Nettleship.  These  had 
been  for  paying  Bliss,  Benton,  Somerville,  and  other  operators, 
keeping  witnesses  out  of  the  way,  and  discharging  the  expenses 
incurred  in  procuring  attorneys  and  witnesses  for  the  first  trial. 
So  far  as  Nettleship  could  account  for  these  various  disbursements, 
they  exceeded  twenty-two  thousand  dollars. 

Babcock  was  called,  and  swore,  that,  in  the  interviews  described 
by  Whitley,  he  had  only  employed  him  to  engage  men  to  watch 
certain  Washington  correspondents,  who,  he  claimed,  were  pub- 
lishing false  charges  against  him,  and  see  who  furnished  them 
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with  their  information  about  the  Ring,  and  try  to  arrange  some 
plan  for  thwarting  their  efforts  and  rendering  them  powerless. 

When  the  case  was  next  taken  before  the  grand  jury  in  April, 
1876,  Babcock,  Harrington,  Whitley,  Nettleship,  Somerville,  Bliss, 
and  Benton  were  indicted.  When  the  court  opened  in  June, 
Harrington  fled.  Bliss  had  entered  upon  a  term  of  fourteen  years' 
imprisonment  in  state-prison  in  Vermont,  for  complicity  in  a 
bank  burglary,  and  Benton  was  still  at  large.  .  Babcock  and 
Somerville  were  arrested  and  gave  bail ;  and  the  case,  instead  of 
being  called  for  trial,  was  postponed  till  the  middle  of  September, 
when  Congress  would  be  away,  and  the  attention  of  the  country 
would  be  turned  from  Washington  and  fixed  upon  the  presi- 
dential campaign.  Another  advantage  gained  arose  from  the 
fact  that  the  jury  out  of  which  the  panel  to  try  the  case  would  be 
taken  was  summoned  to  court  in  June,  and  so  became  known  to 
the  Ring  ;  and  such  members  as  could  be  approached  were  open 
to  persuasion  until  the  middle  of  September.  The  case  was  to 
be  prepared  for  trial  by  the  new  District  Attorney,  who  could 
not  be  expected  to  understand  it  very  well,  however  anxious 
he  might  be  to  try  it  thoroughly. 

The  Ring  did  not  fail  to  see  that  general  criticism  would  be 
evoked  by  not  again  employing  Mr.  Riddle,  who  was  the  only 
available  prosecutor  in  Washington  having  a  complete  inside 
knowledge  of  the  case,  as  Mr.  Hill  and  Solicitor  Wilson  had  been 
forced  out  of  the  public  service  for  handling  distinguished  scoun- 
drels too  inconsiderately.  But  the  Ring  was  equal  to  dealing  with 
this  dilemma.  When  the  case  was  prepared  for  trial,  and  on  the 
afternoon  of  the  day  before  it  was  to  be  called,  Mr.  Riddle  was 
invited  to  assist  and  agreed  to  do  so,  as  he  could  not  decline 
without  seeming  to  have  voluntarily  abandoned  a  prosecution  in 
which  he  had  been  so  prominent.  The  knowledge  he  had  of  the 
case  was  the  property  of  the  public,  and  he  could  not  allow  any 
pei'sonal  consideration  to  prevent  its  being  made  available. 

That  the  same  delicate  care  bestowed  upon  the  composition  of 
the  jury  for  the  first  trial  had  been  exercised  anew,  was  made 
apparent  by  the  appearance  in  the  jury-box  of  the  steward  of  the 
Washington  Club  House,  who  prepared  the  lunch  for  Harrington 
and  those  prominent  worthies  of  the  Ring,  who  so  long  before  had 
arranged  with  him  to  celebrate  the  arrest  of  Alexander,  and  the 
downfall  of  the  memorialists. 
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Babcock's  defence  was  conducted  by  Judge  FuUerton,  of  New 
York.  Somerville's  appearance  in  the  trial  excited  little  atten- 
tion, except  from  the  fact  that  the  President's  private  secretary 
and  such  a  man  were  co-defendants  in  a  criminal  case.  Whitley 
and  Nettleship  were  accepted  as  witnesses,  and  a  nolle  prosequi 
entered  for  each.  The  defence  introduced  witnesses  to  character, 
and  a  few  to  conversations  with  Whitley  tending  to  prove  that 
General  Babcock  was  not  involved  in  the  conspii*acy.  But  the  chief 
reliance  of  the  defence  was,  after  all,  upon  the  main  government 
witnesses,  Whitley  and  Nettleship.  While  these  had  agreed  be- 
fore the  committee  regarding  Babcock's  guilt,  Nettleship  swore 
at  the  trial  that  Whitley  always  claimed  to  him  that  Babcock 
knew  nothing  of  the  matter,  and  Whitley  broke  down  badly, 
doubtless  with  purpose,  upon  cross-examination.  In  fact,  so 
suspicious  was  the  course  of  each  upon  the  stand,  as  to  cause  a 
general  belief  that  the  whole  affair  was  a  shrewdly  managed 
game,  in  which  the  first  move  had  been  to  procure  immunity  for 
Whitley  and  Nettleship,  and  then,  by  pre-arranged  admissions 
and  contradictions  on  their  part,  to  insure  the  escape  of  Babcock. 
The  various  contradictory  stories  these  witnesses  had  related 
under  oath  before  both  committees  of  Congress,  and  upon  the 
previous  trial,  were  used  with  great  power  to  discredit  them  with 
the  jury.  The  theory  that  Babcock  originally  sent  for  Whitley 
to  do  quite  another  thing  was  skilfully  presented,  and  supported 
by  Whitley's  admission,  on  cross-examination,  that  Babcock  never 
spoke  the  words  "  safe  burglary "  to  him,  and  that  they  never 
conversed  about  the  plot  in  any  open  and  direct  way. 

Though  Mr.  Riddle  had,  by  design,  been  called  into  the  case 
at  an  hour  which  made  it  impossible  to  study  its  new  features 
fully,  still  his  argument,  though  destined  to  fail  before  this  petty 
jury,  carried  conviction  to  the  public,  —  that  jury  of  last  resort  in 
such  a  case.  Only  a  few  of  its  main  points  can  briefly  be  sum- 
marized here :  — 

There  was  abundant  motive  for  the  crime  in  the  great  peiil  of 
the  Board  of  Public  Works,  as  vast  sums  of  money,  the  very  ex- 
istence of  the  District  government,  and  the  reputation  of  its  mem- 
bers, were  involved  in  the  attack  of  the  memorialists. 

Whitley  did  not  live  in  the  District.  He  was  a  stranger  to 
both  sides  and  to  Harrington.  It  was  absurd  to  suppose  he  would 
conspire  with  Harrington,  except  to  please  superiors.  .  Of  those 
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against  whom  chaises  had  been  preferred  to  the  committee,  he 
knew  Babcock  ah)ne. 

It  needed  a  man  in  high  position  to  command  the  brains  and 
the  energy  of  a  powerful  division  of  the  government  service  for 
such  nefarious  work. 

It  was  not  denied  by  the  defence  that  Babcock  had  Whitley 
ordered  to  Washington,  and  sent  him  at  once  to  Hamngton,  as 
the  manager  of  the  work  he  had  in  mind.  It  had  been  argued 
that  Babcock  had  only  legitimate  work  in  view,  and  that  he 
should  not  be  held  responsible  if  Whitley  and  Harrington,  with- 
out his  knowledge,  set  about  a  plot  of  which  he  knew  nothing. 
But  no  evidence  was  offered  to  show  that  either  of  these  men 
did  any  thing  else  for  Babcock,  attempted  any  thing  else,  or  that 
Babcock  called  them  to  account  for  neglecting  his  business. 

The  evidence  of  Madge  had  been  passed  over  in  silence  by  the 
defence.  There  was  no  attempt  to  deny  that  Madge  reported  to 
General  Babcock  at  the  White  House  that  Carter  had  just  called 
at  the  Treasury,  and  declared  the  whole  affair  a  job  set  up  on 
Alexander.  There  was  no  effort  to  deny  that  in  less  than  half 
an  hour  afterwards  Harrington  came  running  in  Upon  Madge, 
saying  he  had  seen  Babcock,  asking  after  Carter,  and  telling 
Madge  they  were  exceedingly  anxious  that  he  should  give  Carter 
employment  at  once,  and  that  they  would  see  that  it  cost  the 
government  nothing. 

The  case  was  one  where  Congress  was  investigating  the  con- 
duct of  an  oflBcer  who  had  immediately  called  the  whole  Secret 
Service  Division  of  the  government  to  aid  in  his  defence.  When 
the  plot  failed,  Babcock,  who  knew  the  actors  in  it  better  than 
any  one  else,  instead  of  denouncing  the  crime,  and  moving  to 
secure  the  punishment  of  its  perpetrators,  contented  himself  with 
telling  Whitley  he  thought  that  Harrington  and  he  were  too 
smart  to  manage  so  badly. 

Mr.  Riddle  claimed  the  corrobo5ration  of  Whitley  to  be  com- 
plete. The  flight  of  Harrington  was  proof  that  he  dared  not  face 
the  testimony  of  his  main  accomplices.  The  defence  itself  relied 
more  strongly  than  upon  any  other  evidence,  on  Whitley's  dec- 
lai-ation  that  Babcock  at  no  time  mentioned  the  safe  burglary  in 
terms,  yet  in  all  that  did  not  suit  their  purpose  they  denounced 
him  as  utterly  unworthy  of  belief. 

In  spite  of  Mr.  Riddle's  convincing  argument,  a  verdict  of  ac- 
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quittal  for  Babcock  and  Somerville  was  rendered  by  the  jury, 
after  less  than  an  hour's  consultation. 

Of  the  known  conspirators,  Harrington  and  Benton  alone  re- 
main untried.  There  is  still  a  hope,  that  through  the  confession 
or  the  trial  of  the  former,  some  of  the  prominent  actors  in  the 
plot,  never  yet  arraigned,  may  at  least  be  discovered,  even  if  they 
are  not  brought  to  punishment. 

This  recital  of  known  facts  has  consumed  so  much  space,  as  to 
exclude  comment.  But  this  seems  wholly  unnecessary  to  those 
who  will  recall  the  persons  and  positions  of  the  known  and  sus- 
pected actors  in  the  conspiracy,  and  the  place,  time,  and  presence 
in  which  it  was  executed. 

H.    V.    BOYNTON. 
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THE  RIGHT  OF  EXPATRIATION. 

Can  a  citizen  of  the  United  States  absolve  himself  from  his 
allegiance  thereto,  without  some  law  of  the  United  States  per- 
mitting him  so  to  do  ? 

At  the  outbreak  of  the  Revolution,  the  colonists  were  British 
subjects,  to  whom  the  doctrine  of  allegiance  as  laid  down  by 
Blackstone  ^  applied  :  — 

"  Allegiance  is  the  tie,  or  ligament  which  binds  the  subject  to  the  kiog^ 
in  return  for  that  protection  which  the  king  affords  the  subjecL" 

*^  Au  Euglishman  who  removes  to  France,  or  to  China,  owes  the  same 
allegiance  to  the  King  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  now.  For  it  is  a  principle  of  universal  law,  that  the 
natural-born  subject  of  one  prince  cannot,  by  any  act  of  his  own,  —  no,  not 
by  swearing  allegiance  to  another,  —  put  off  or  discharge  his  natural  alle- 
giance to  the  former ;  for  this  natural  allegiance  was  intrinsic  and  primitive, 
and  antecedent  to  the  other,  and  cannot  be  devested  without  the  concurrent 
act  of  that  prince  to  whom  it  was  first  due." 

What  act  upon  the  part  of  the  sovereign,  co-operating  with  a 
desire  upon  the  part  of  the  subject,  would  work  an  absolution  of 
the  latter  from  his  allegiance  to  the  former,  the  commentator 
does  not  inform  us ;  but  the  Revolution  of  1688  supplies  that 
hiatus.  The  doctrine  was  then  incorporated  into  English  law, 
that  government  is  a  compact  between  ruler  and  ruled,  and  that 
when  the  sovereign  departs  from  his  side  of  the  bargain,  the  sub- 
ject is  released  from  his.  **  For,  in  a  full  assembly  of  the  Lords 
and  Commons,  met  in  convention,  both  Houses  (Feb.  7,  1688^ 
came  to  this  resolution :  '  That  King  James  the  Second,  having 
endeavored  to  subvert  the  Constitution  of  the  kingdom,  by  break- 
ing the  original  contract  between  king  and  people,  and,  by  the 
advice  of  Jesuits  and  other  wicked  persons,  having  violated  the 
fundamental  laws,  and  having  withdrawn  himself  out  of  this 
kingdom,  has  abdicated  the  government,  and  that  the  throne  is 
thereby  vacant.'  "  ^    Hallam's  comment  is :    "  The   convention 

»  1  Com.  867  et  seq.  2  1  Bla.  Com.  212. 
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pronounced,  under  the  slight  disguise  of  a  word  unusual  in  the 
language  of  English  law,  that  the  actual  sovereign  had  forfeited 
his  right  to  the  nation's  allegiance  ; ''  ^  and  it  is  to  be  noted  that 
this  was  the  precise  view  of  Lord  Soraers  in  sustaining  the  word 
'"  abdicated,"  on  behalf  of  the  Commons,  as  against  the  word 
"  deserted,"  which  the  Lords  proposed  in  lieu:  "By  avowing  to 
govern  according  to  a  despotic  power  unknown  to  the  Constitu- 
tion, and  inconsistent  therewith,  he  hath  renounced  to  be  a  king 
according  to  the  law,  —  such  a  king  as  he  swore  to  be  at  the  cor- 
onation, —  such  a  king  to  whom  the  allegiance  of  an  English  sub- 
ject is  due  ;  and  hath  set  up  another  kind  of  dominion,  which  is 
to  all  intents  an  abdication^  or  abandoning,  of  his  legal  title,  as 
fully  as  if  it  had  been  done  by  express  words." 

The  doctrine  of  allegiance,  then,  as  in  vogue  at  the  outbreak 
of  the  American  Revolution,  was,  first,  that  the  subject  owed  an 
allegiance  to  his  sovereign,  from  which  no  act  of  his  own  could 
absolve  him ;  and,  secondly,  that  the  sovereign  might,  by  a  gross 
infraction  of  the  original  contract  between  king  and  people, 
"forefault"  —  as  the  Scotch  convention  of  1688  put  it*  —  the 
allegiance  of  the  subject. 

It  is  upon  this  ground  that  the  separation  of  the  Colonies  from 
the  parent  State  is  justified  in  the  Declaration  of  Independence. 
"He" — say  the  colonists,  referring  to  their  sovereign  —  "has 
abdicated  government  here  by  declaring  us  out  of  his  protection, 
and  waging  war  against  us  ; "  therefore  we  "  are  absolved  from 
all  allegiance  to  the  British  crown."  The  reference  here  is  to 
the  act  of  Parliament  of  Dec.  21,  1775,  which  declared  the  col- 
onists to  be  in  a  state  of  rebellion,  put  them  upon  the  footing  of 
enemies,  and  authorized  hostilities  against  them  by  land  and  sea. 
Dr.  Ramsay,  the  contemporary  historian  of  the  Revolution,  says 
of  this  statute,  "  It  was  considered,  from  New  Hampshire  to 
Georgia,  as  a  legal  discharge  from  allegiance  to  their  native  sov- 
ereign ;  "  *  and  again :  "  Though  new  weight  was  daily  thrown 
into  the  scale  in  which  the  advantages  of  independence  were 
weighed,  yet  it  did  not  preponderate  till  about  that  time  in  1776 
when  intelligence  reached  the  colonists  of  the  act  of  Parliament 
passed  in  December,  1775,  for  throwing  them  out  of  British  pro- 
tection. It  was  said  *  that  protection  and  allegiance  were  recip- 
rocal, and  that  the  refusal  of  the  first  was  a  legal  ground  for 

1  8  Const  Hist  126.  >  Tjndal,  71.  '  2  Hist  U.  S.  102. 
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withholding  the  last.'  They  considered  themselves  to  be  thereby 
discharged  from  their  allegiance,  and  that  to  declare  themselves 
independent  was  no  more  than  to  announce  to  the  world  the  real 
political  state  in  which  Great  Britain  h&d  placed  them.  This  act 
proved  that  the  colonists  might  constitutionally  declare  them- 
selves independent."  ^  To  the  same  effect  are  a  number  of  the 
early  laws  and  constitutions  of  the  States.  In  May,  1776,  the 
Rhode  Island  Assembly  passed  "An  Act  for  repealing  an  act 
entitled  •  An  Act  for  the  more  eflfectually  securing  to  His  Majesty 
the  allegiance  of  his  subjects  in  this  his  colony  and  dominions  of 
Rhode  Island  and  Providence  Plantations,'  and  altering  the  forms 
of  commissions,  of  all  writs  and  processes  in  the  courts,  and  of 
the  oaths  prescribed  by  law,' '  which  has  this  preamble :  — 

"  Whereas,  in  all  States  existing  by  compact,  protection  and  allegiance 
are  reciprocal,  the  latter  being  due  only  in  consequence  of  the  former ;  and 
whereas,  George  the  Third,  King  of  Great  Britain,  forgetting  his  dignity, 
regardless  of  the  compact  most  solemnly  entered  into,  ratified,  and  con- 
firmed to  this  Colony  by  his  illustrious  ancestors,  and  till  of  late  recognized 
by  him,  and  entirely  departing  from  the  dirties  and  character  of  a  good 
king,  instead  of  protecting,  is  endeavoring  to  destroy,  the  good  people  of 
this  Colony,  and  of  all  the  United  Colonies,  by  sending  fleets  and  armies 
to  America,  to  confiscate  our  property,  and  spread  fire,  sword,  and  desola- 
tion throughout  our  country,  in  order  to  compel  us  to  submit  to  the  most 
debasing  and  detestable  tyranny,  whereby  we  are  obliged  by  necessity,  and 
it  becomes  our  highest  duty,  to  use  every  means  with  which  God  and 
nature  have  furnished  us  in  support  of  our  invaluable  rights  and  privi- 
leges, to  oppose  that  power,  which  is  exerted  only  for  our  destruction."  * 

The  New  Jersey  Constitution  of  July  2, '1776,  has  this  pre- 
amble :  — 

''  Whereas,  all  the  constitutional  authority  ever  possessed  by  the  kings 
of  Great  Britain  over  these  Colonies  or  their  other  dominions  was  by  com- 
pact derived  from  the  people,  and  held  of  them  for  the  common  interest  of 
the  whole  society,  allegiance  and  protection  are,  in  the  nature  of  things, 
reciprocal  ties,  each  equally  depending  upon  the  other,  and  liable  to  be 
dissolved  by  the  other's  being  refused  or  withdrawn  :  and  whereas,  George, 
the  Third,  King  of  Great  Britain,  has  refused  protection  to  the  good  people 
of  these  Colonies ;  and,  by  assenting  to  sundry  acts  of  the  British  Parlia- 
ment, attempted  to  subject  them  to  the  absolute  dominion  of  that  body ; 

1  2  Hist.  U.  S.  153. 

*  Rhode  Island  in  the  Continental  Congress,  &c.  (Providence,  1870),  p.  66. 

VOL.  XI.  80 
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and  has  also  made  war  upon  them  in  the  most  cruel  and  unnatural  manner, 
for  no  other  cause  than  asserting  their  just  rights,  —  all  civil  authority  under 
him  is  necessarily  at  an  end,  and  a  dissolution  of  government  in  each  Col- 
ony has  consequently  taken  place."  * 

*  The  Pennsylvania  Constitution  of  Sept.  28, 1776,  has  this  preamble :  "  Whereas, 
the  inhabitants  of  this  Commonwealth  have,  in  consideration  of  protection  only, 
heretofore  acknowledged  allegiance  to  the  King  of  Great  Britain;  and  the  said 
king  has  not  only  withdrawn  that  protection,  but  commenced,  and  still  continues  to 
carry  on  with  unabated  vengeance,  a  most  cruel  and  unjust  war  against  them,  em- 
ploying not  only  the  troops  of  Great  Britain,  but  foreign  mercenaries,  savages,  and 
•laves,  for  the  avowed  purpose  of  reducing  them  to  a  total  and  abject  submission  to 
the  despotic  domination  of  the  British  Parliament,  with  many  other  acts  of  tyranny 
(more  fully  set  forth  in  the  Declaration  of  Congress),  whereby  all  allegiance  and 
fealty  tu  the  said  king  and  his  successors  are  dissolved,  and  all  power  and  authority 
derived  from  him  ceased  in  these  Colonies." 

The  North  Carolina  Constitution  of  Dea  18,  1776,  hat  an  analogous  preamble, 
thus ;  — 

"  Whereas,  allegiance  and  protection  are,  in  their  nature,  reciprocal,  and  the  one 
should  of  right  be  refused  when  the  other  is  withdrawn ;  and  whereas,  George  the 
Third,  king  of  Great  Britain,  and  late  sovereign  of  the  British  American  Colonies, 
hath  not  only  withdrawn  from  them  his  protection,  but,  by  an  act  of  the  British 
Legislature,  declared  the  inhabitants  of  these  States  out  of  the  protecti<»n  of  the 
British  crown,  and  all  their  propefty  found  upon  the  high  seas  liable  to  be  seized 
and  confiscated  to  the  uses  mentioned  in  the  said  act ;  and  the  said  George  the  Third 
has  also  sent  fleets  and  armies  to  prosecute  a  cruel  war  against  them,  for  the  purpose 
of  reducing  the  inhabitants  of  the  said  Colonies  to  a  state  of  abject  slavery :  in  con- 
sequence whereof,  all  government  under  the  said  king,  within  the  said  Colonies, 
hath  ceased,  and  a  total  dissolution  of  government  in  many  of  them  hath  taken 
place." 

An  act  of  the  Massachusetts  Legislature,  passed  in  1777,  "for  prescribing  and 
establishing  an  oath  of  fidelity  and  allegiance,"  opens  with  a  preamble  expressive 
of  the  same  idea :  — 

"  Wliereas,  the  King  of  Great  Britain  hath  abdicated  the  government  of  this  and 
the  other  United  States  of.  America,  by  putting  them  out  of  his  protection,  and  un- 
justly levying  war  against  them."  Ancient  Charters  and  Laws  of  Massachusetts, 
Bay  (Boston,  1814),  p.  700. 

An  act  of  the  General  Assembly  of  Georgia,  of  March  1,  1778,  is  to  like  effect, 
though  making  the  absolving  act  of  the  British  sovereign  date  at  Lexington,  saying 
in  its  preamble :  — 

"  Whereas,  the  King  of  Great  Britain  did,  on  the  nineteenth  day  of  April,  which 
was  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy-five,  com- 
mence a  cruel  and  unjust  war  against  the  good  people  of  America,  with  intent  to 
reduce  them  under  subjection  to  a  state  of  lawless  sway  and  absolute  despotism,  in 
violation  of  the  ancient  constitution,  and  utterly  subversive  of  the  same;  and 
whereas,  the  said  king,  in  order  to  carry  the  said  flagitious  and  destructive  system 
of  government  into  full  effect,  did  send  a  body  of  his  troops,  on  the  aforesaid  day 
and  year,  which  troops  did  wantonly  attack  and  murder  the  peaceable  inhabitants 
of  America,  whereby  the  said  king  did  forfeit  and  forefault  every  right  and  title  to 
the  allegiance  of  the  said  people."    Marb.  &  Crawf.  Dig.  62. 

The  Vermont  Constitution  of  Dec.  25, 1777,  under  which  that  State  was  admitted 
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There  is  likewise  extant  a  charge  of  Chief  Justice  Drayton,  of 
South  Carolina,  in  April,  1776,  wherein  the  grand  jury  are  in- 
structed as  to  the  law  of  allegiance  as  it  then  stood.  After  learn- 
edly going  over  the  proceedings  had  and  the  law  as  settled  in 
the  matter  of  the  abdication  of  James  II.,  and  arguing  that  the 
case  of  George  III.  was  parallel,  the  Chief  Justice  proceeds: 
"  And  thus,  as  I  have,  upon  the  foot  of  the  best  authorities,  made 
it  evident  that  George  III.,  king  of  Great  Britain,  has  endeav- 
ored to  subvert  the  constitution  of  this  country,  by  breaking  the 
original  contract  between  king  and  people ;  by  the  advice  of 
wicked  persons  has  violated  the  fundamental  laws  ;  and  has  with- 
drawn himself,  by  withdrawing  the  constitutional  benefits  of  the 
kingly  oflSce  and  his  protection  out  of  this  country :  from  such  a 
result  of  injuries,  from  such  a  conjuncture  of  circumstances,  the 
law  of  the  land  authorizes  me  to  declare,  and  it  is  my  duty  boldly 
to  declare,  the  law, — that  George  III.,  king  of  Great  Britain, 
has  abdicated  the  government,  and  that  the  throne  is  thereby 
vacant ;  that  is,  he  has  no  authority  over  us^  and  we  owe  no  obedi- 
ence to  him,'*'  ^ 

From  all  this  it  appears  that  the  colonists  justified  their  sepa- 
ration from  the  crown  upon  the  law  as  it  then  stood,  and  were 
particular  to  have  it  known  that  the  sovereign  had  absolved  his 
subjects  from  their  allegiance,  and  not  that  tlie  subjects  had  ab- 
solved themselves. 

Upon  the  Declaration  of  Independence,  the  States,  in  right  of 
the  sovereignty  thereby  assumed,  demanded  from  their  inhabit- 
ants the  allegiance  theretofore   rendered   to  the   Crown.     The 

in  1701,  has  a  preamble  in  tottdem  verbis  yrhh  that  of  the  first  constitution  of  Penn- 
sylvania, ut  sup.,  reciting  that  Greorge  the  Third  has  not  only  withdrawn  his  protection 
from,  but  levied  war  against,  the  colonists,  *'  whereby  all  allegiance  and  fealty  to  the 
said  king  and  his  successors  are  dissolved  and  at  an  end/* 

Connecticut  framed  no  State  constitution  proper  upon  the  assumption  of  inde- 
pendence continuing  under  the  royal  charter,  mutatis  mutandis ;  but  in  the  **  Account 
of  the  Constitution  of  Connecticut,"  published  by  order  of  the  Continental  Con- 
gress of  Dec.  29,  1780,  we  read :  "  There  used  to  be  one  king's  attorney  in  each 
county  ;  but  since  the  king  has  abdicated  the  government,  they  are  now  attomies 
to  the  Governor  and  Company." 

By  resolutions  of  May  81,  1776,  the  New  York  Congress  set  out,  as  among  the 
reasons  why  a  convention  should  be  had  to  frame  a  constitution  for  that  State,  "  the 
dissolution  of  the  former  government,  by  the  abdication  of  the  late  governor,  and 
the  exclusion  of  this  Colony  from  the  protection  of  the  King  of  Great  Britain." 
Debs.  N.  Y.  Conv.  1821,  App.  691. 

1  1  Pitk.  Hist.  U.  8.  491. 


Digitized  by  VjOOQIC 


452  THE  BIGHT  OF  EXPATRIATION. 

Georgia  act  of  1778,  above  cited,  after  setting  out  that,  by  his 
use  of  military  force  against  the  colonists  at  Lexington,  on  the 
19th  of  April,  1775,  the  king  had  made  a  breach  "  in  the  original 
contract  which  subsisted  between  him  and  the  people,"  **  whereby 
the  said  king  did  forfeit  and  forefault  every  right  and  title  to  the 
allegiance  of  said  people,"  proceeds- to  say:  **  It  is  both  just  and 
constitutional  that  all  and  every  allegiance  and  other  duty  which 
was  due  from  the  good  people  of  America  on  the  said  day 
should  be  immediately  transferred,  and  accordingly  were,  by 
means  of  the  said  breach,  transferred,  from  the  said  king  to  the 
powers  which  assumed  the  rights  and  exercise  of  government  in 
this  State;"  and  the  idea  of  this  statute  maybe  said  to  have 
generally  prevailed.  Strictly  speaking,  some  of  the  States 
afforded  those  dwelling  within  their  borders  on  the  4th  of 
July,  1776,  a  reasonable  time  wherein  to  choose  whether  they 
would  remain  subjects  of  the  crown,  or  become  citizens  of 
the  State,  —  which  is  the  Revolutionary  right  of  election ;  ^ 
but,  for  all  practical  purposes,  the  rule  was,  as  stated  by  Mr. 
Justice  Johnson,  in  Shanks  v.  Dupontj^  that  "  those  who  owed 
allegiance  to  the  king,  as  of  his  province  of  South  Carolina, 
thenceforward  owed  allegiance  to  South  Carolina."  One  of  the 
first  cares  of  the  new  sovereignties  was  to  enforce  this  obligation. 
The  Pennsylvania  Constitution  of  Sept.  28,  1776,  provided 
(chap.  2,  sect.  40)  :  ''  Every  oflScer,  whether  judicial,  executive,  . 
or  military,  in  authority  under  this  Commonwealth,  shall  take 
the  following  oath  or  affirmation  of  allegiance  before  he  enter  on 
the  execution  of  his  office:  The  oath  or  affirmation  of  alle- 
giance.    '  I, ,  do  swear  (or  affirm)  that  I  will  be  true  and 

faithful  to  the  Commonwealth  of  Pennsylvania;  and  that  I  will 
not,  directly  or  indirectly,  do  any  act  or  thing  prejudicial  or  inju- 
rious to  the  constitution  or  government  thereof,  as  established  by 
the  convention."  ^  In  the  same  State,  an  act  of  Jan.  28,  1777, 
provided :  "  That  so  much  of  every  law  or  act  of  the  General 

1  See  InglU  v.  Trustees  of  Sailors*  Snug  Harbor,  3  Pet.  160 ;  Stringer  r.  Phillis, 
2  Hayw.  (N.  C.)  158;  1  South  Carolina  Stats.,  Congtitutlonal,  185,  147;  1  Lava  of 
Maryland  (Maxcy'a  ed.),  404;  Hebron  v.  Colchester ,  5  Day,  169;  Martin  v.  Common^ 
wealth,  1  Mass.  847,  897;  Gardner  y.  Ward,  2  id.  286;  Kilham  v.  Ward,  id.  244; 
Palmer  v.  Downer,  id.  179;  Mcllvaine  v.  Coxe,  2  Cr.  280;  8.  o.  4  Cr.  209;  Phipps's 
Case,  2  Pick.  894;  Bespublica  r.  Chapman,  1  Dall.  58 ;  and  Jackson  v.  White,  20  Johns. 
818. 

a  8  Pet.  225.  '  6  Pa.  Laws  (ed.  1808),  App.  79. 
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Assembly  of  the  Province  as  orders  the  taking  or  subscribing  any 
oath,  affirmation,  or  declaration  of  allegiance  or  fidelity  to  the 
King  of  Great  Britain  or  his  successors,  shall  be,  and  is  hereby, 
declared  of  no  force  or  effect."  ^  An  act  of  Feb.  11, 1777,  provided  : 
"  That  all  and  every  person  and  persons  (except  prisoners  of  war) 
now  inhabiting,  residing,  or  sojourning  within  the  limits  of  the 
State  of  Pennsylvania,  or  that  shall  voluntarily  come  into  the  same 
hereafter,  to  inhabit,  reside,  or  sojourn,  do  owe  and  shall  pay  alle- 
giance to  the  State  of  Pennsylvania ;" ^  and  "An  Act  obliging 
the  white  male  inhabitants  of  this  State  to  give  assurances  of 
allegiance  to  the  same,"  passed  June  13,  1777,  prescribes  this 

oath :  "  I, ,  do  swear  (or  aflfirm)  that  I  renounce  and  refuse 

all  allegiance  to  George  the  Third,  king  of  Great  Britain,  his 
heirs,  and  successors;  and  that  I  will  be  faithful,  and  bear  true 
allegiance,  to  the  Commonwealth  of  Pennsylvania,  as  a  free  and 
independent  State."  ^ 

The  Delaware  Constitution  of  Sept.  11,  1776,  art.  22,*  pre- 
scribed this  oath  or  affirmation  for  members  of  the  legislature, 
and  all  officers :  "  I,  A.  B.,  will  bear  true  allegiance  to  the  Dela- 
ware State,  submit  to  its  constitution  and  laws,  and  do  no  act 
wittingly  whereby  the  freedom  thereof  may  be  prejudiced." 

1  1  Pa.  Laws  (ed.  1803),  App.  141.  «  Id.  146. 

»  Penn.  State  Laws.  62. 

*  The  Maryland  Constitution  of  Aug.  14, 1776,  provided  that  aU  officers  should 
take  tins  oath  :  "  I,  A.  B.,  do  swear  that  I  do  not  hold  myself  bound  in  allegiance  to 
the  King  of  Great  Britain,  and  that  I  will  be  faithful  and  bear  true  allegiance  to 
the  State  of  Maryland."    Art.  66. 

The  Georgia  Constitution  of  Feb.  6, 1777,  required  every  voter  to  take  this  oath 
or  affirmation  :  "  I,  A.  B.,  do  voluntarily  and  solemnly  swear  (or  affirm,  as  the  case 
may  be)  that  I  do  owe  true  allegiance  to  this  State,  and  will  support  the  constitu- 
tion thereof;  so  help  me,  God."    Art.  14. 

By  *'  An  Act  for  prescribing  and  establishing  an  oath  of  fidelity  and  allegiance,'' 
passed  in  1777,  Massachusetts  provided  the  following:  "I,  A.  B.,  do  swear  (or 
affirm)  that  I  will  bear  true  faith  and  allegiance  to  the  State  of  Massachusetts  Bay, 
and  will  faithfully  support  and  maintain  and  defend  the  same  against  George  the 
Third,  king  of  Great  Britain,  his  abettors,  and  all  other  enemies  and  opposers  what- 
•oever,"  &c.  "  Ancient  Laws  and  Charters  of  Massachusetts  Bay,"  700.  And  in  the 
Massachusetts  Constitution  of  March  2,  1780,  it  was  provided,  that  members  of  the 
General  Court,  or  Legislature,  and  all  officers,  should  acknowledge  the  independence 
and  sovereignty  of  the  State,  and  take  this  oath :  "  I  do  swear  that  I  will  bear  true 
faith  and  allegiance  to  the  said  Commonwealth,  and  that  I  will  defend  the  same 
against  traitorous  conspiracies,  and  all  hostile  attempts  whatsoever ;  and  that  I  do 
renounce  and  abjure  all  allegiance,  subjection,  and  obedience  to  the  king,  queen, 
or  government  of  Great  Britain,  as  the  case  may  be,  and  every  other  foreign  power 
whatsoever,"  Ac.    Part  2,  chap.  6,  art.  1. 

In  May,  1777,  the  General  Assembly  of  Virginia  passed  "An  Act  to  oblige  the 
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Before  leaving  this  branch  of  the  subject,  it  may  be  remarked, 
that  Washington  strongly  favored  the  requiring  of  an  oath  of 

free  male  inhabitants  of  tbia  ^tate  above  a  certain  age  to  gire  assurances  of  alle- 
giance to  the  same/'  which  reads :  **  Whereas,  allegiance  and  protection  are  recip- 
rocal, and  those  who  will  not  bear  the  former  are  not  entitled  to  the  benefits  of  the 
latter,  therefore,  Be  it  enacted  by  the  General  A»»enMy,  that  all  free-born  male  in- 
habitants of  this  State  above  the  age  of  sixteen  years,  except  imported  servants," 
&C.,  shall  take  this  oath :  "  I  do  swear  (or  affirm)  that  I  renounce  and  refuse  all  alle- 
giance to  George  the  Third,  king  of  Great  Britain,  his  heirs  and  successors ;  and  that 
I  will  be  faithful,  and  bear  true  allegiance,  to  the  Commonwealth  of  Virginia,  as  a 
free  and  independent  State."    0  Hen.  Stat.  281. 

Feb.  13,  1777,  the  General  Assembly  of  South  Carolina  adopted  "  An  Ordinance 
for  establishing  an  oath  of  abjuration  and  allegiance,"  to  be  tendered  to  all  king's 
officers  or  suspects  in  the  State,  who,  in  default  of  taking  the  same,  should  be  ban- 
ished, and,  on  return,  put  to  death  ;  the  oath  being :  "  I,  A.  B.,  do  acknowledge  the 
State  of  South  Carolina  is,  and  of  right  ought  to  be,  a  free,  sovereign,  and  inde- 
pendent State,  and  that  the  people  thereof  owe  no  allegiance  or  obedience  to  George 
the  Third,  king  of  Great  Britain,  and  I  do  renounce,  refuse,  and  abjure  any  alle- 
giance or  obedience  to  him ;  and  I  do  swear  (or  affirm,  as  the  case  may  be) 
that  I  will,  to  the  utmost  of  my  power,  support,  maintain,  and  defend  the  said  State 
against  the  said  King  George  the  Third,  and  his  heirs  and  successors,  and  his  or  their 
abettors,  assistants,  and  adherents.  And  I  do  further  swear,  that  I  will  bear  faith 
and  true  allegiance  to  the  said  State,  and,  to  the  utmost  of  my  power,  will  support, 
maintain,  and  defend  the  freedom  and  independence  thereof."  1  S.  C.  Stats.  Const 
135.  March  28, 1778,  the  same  General  Assembly  passed  "  An  Act  to  oblige  every 
free  male  inhabitant  of  this  State  above  a  certain  age  to  give  assurance  of  fidelity 
and  allegiance  to  the  same,"  which  provides,  "That  every  free  male  person  within 
this  State  above  the  age  of  sixteen  years  shall  take  and  subscribe  the  following 
oath  or  affirmation :  '  I,  A.  B.,  do  swear  (or  affirm,  as  the  case  may  be)  that  I  will 
bear  faith  and  allegiance  to  the  State  of  South  Carolina,  and  will  faithfully  support, 
maintain,  and  defend  the  same  against  George  the  Third,  king  of  Great  Britain,  his 
successors,  abettors,  and  all  other  enemies  and  opposers  whatsoever ;  and  will,  with- 
out delay,  discover  to  the  executive  authority,  or  some  one  justice  of  the  peace  in 
this  State,  all  plots  and  conspiracies  that  shall  come  to  my  knowledge  against  the 
said  State,  or  any  other  of  the  United  States  of  America.  So  help  me,  God.' " 
Id.  147. 

By  resolutions  of  July  16, 1776,  the  New  York  Congress  declared  **  That  all  per- 
sons abiding  within  the  State  of  New  York,  and  deriving  protection  fh>m  the  laws 
of  the  same,  owe  allegiance  to  the  said  laws,  and  are  members  of  the  State."  Inglis 
V.  Trustees  of  Sailors'  Snug  Harbor,  8  Pet.  99,  and  the  State  Constitution  of  April 
20,  1777,  abrogates  (art  85),  "  such  parts  of  the  common  law  of  England,  and  of  the 
statute  law  of  England  and  Great  Britain,  and  of  the  acts  of  the  legislature  of  the 
Colony  of  New  York,  as  together  did  form  the  law  of  the  said  Colony  on  the  nine- 
teenth day  of  April,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-five, ...  as  concern  the  allegiance  heretofore  yielded  to,  and  the  supremacy, 
sovereignty,  government,  or  prerogatives  claimed  or  exercised  by,  the  King  of  Great 
Britain  and  his  predecessors  over  the  Colony  of  New  York  and  its  inhabitants ; "  and 
empowers  (art.  42)  the  legislature  to  naturalize  such  foreigners  as  settle  in,  and 
"  shall  take  an  oath  of  allegiance  to,  this  State." 

The  North  Carolina  Constitution  of  Dec.  18,  1776,  provides  (art.  40),  "  That  every 
foreigner  who  comes  to  settle  in  this  State,  having  first  taken  an  oath  of  allegiance 
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allegiance,  as  witness  his  proclamation  of  Jan.  25,  1777,  prescrib- 
ing such  obligation  within  his  sphere  of  command,^  and  his  letter 
to  Congress  of  Feb.  5,  1777,  saying :  **  I  should  strongly  recom- 
mend to  every  State  to  fix  upon  some  oath  or  affirmation  of  al- 
legiance to  be  tendered  to  all  the  inhabitants  without  exception, 
and  to  outlaw  those  that  refuse  it ;  "  ^  and  in  the  course  of  some 
controversy  as  to  the  oath  of  allegiance  to  the  United  States, 
proposed  in  the  proclamation,  Abraham  Clark,  of  New  Jersey, 
one  of  the  signers  of  the  Declaration  of  Independence,  says: 
*'*'  Such  an  oath  is  absurd  before  our  confedenition  takes  place. 
Each  State  requires  an  oath  to  that  particular  State."  * 

Upon  the  Declaration,  then,  the  allegiance  of  the  colonist  was 
simply  transferred,  not  changed.  There  was  an  alteration  in  the 
direction,  but  none  in  the  nature,  of  the  obligation  ;  the  only  dif- 
ference recognized  being,  that,  whereas  he  had  been  a  British, 
he  was  now  an  American,  Bubject;  and,  accordingly,  that  word 
was  freely  used. 

The  Massachusetts  Constitution  of  March  2,  1780,  speaks  of 
*'  moneys  "  paid  by  the  8vJ)ject  to  the  support  of  public  worship,"  * 
and  declares  that  "  every  denomination  of  Christians,  demeaning 
themselves  peaceably,  and  as  good  avijects  of  the  Commonwealth, 
shall  be  equally  under  the  protection  of  the  law ; "  *  and  that 
**  every  subject  of  the  Commonwealth  "  shall  have  legal  redress  of 
wrongs;*  and  "no  Buhject  ought,  in  any  case,  or  in  any  time,  to 
be  declared  guilty  of  treason  or  felony  by  the  legislature."  ^    The 

io  the  same,  may  parchase,  or  by  other  juBt  means  acquire,  hold,  and  transfer,  land 
or  other  real  estate ;  and,  after  one  year's  residence,  shall  he  deemed  a  free  citizen." 

A  New  Jersey  act  of  Dec.  11, 1778,  attainting  sundry  refugee  inhabitants  of  that 
State,  speaks  of  their  failure  to  profess  "  allegiance  to  the  present  goreniment  by 
taking  the  oaths  or  affirmations  prescribed/'  N.  J.  Laws,  1800,  p.  41.  The  Rhode 
Island  act,  abore  mentioned, "  for  repealing  an  act  entitled '  An  Act  for  the  more  efiFeo- . 
tually  securing  to  His  Majesty  the  allegiance  of  his  subjects  in  this  his  Colony  and 
Dominions  of  Rhode  Island  and  Providence  Plantations,' "  requires  an  oath  of  each 
inhabitant,  "to  be  true  and  faithful  unto  this  Colony  ;  "  and  it  is  to  this,  no  doubt, 
the  Congressional  Collection  of  Constitutions  of  1780,  above  mentioned,  refers, 
when  saying,  under  the  head  of  Rhode  Island,  that  the  royal  charter  remained  the 
organic  law  of  that  State,  but  that  **  the  oaths  of  allegiance  and  of  office  are  made 
conformable  to  the  principles  of  the  Revolution."  Id.  46.  The  same  compilation,  in 
speaking  of  the  Constitution  of  Connecticut,  says,  one  otherwise  qualified  "  is  ad- 
iiJtted  a  freeman  on  his  taking  an  oath  of  fidelity  to  the  State."    Id.  48. 

1  4  Writings  of  Washington,  297.  <  Id.  812.  >  Id.  209. 

«  Pan  1,  art.  8.  »  Id.  •  Id.  art.  11. 

7  Id.  art.  25. 


Digitized  by  VjOOQIC 


466  THE  RIGHT  OP  EXPATRIATION. 

New  York  Constitution  of  April  20, 1777,  provided  "  that  it  shall 
be  in  the  discretion  of  the  legislature  to  naturalize  all  such  per- 
sons ...  as  shall  come  to  settle  in  and  become  subjectB  of  this 
State ; "  ^  and  sundry  resolutions  of  that  body,  of  Nov.  19,  1781, 
in  reference  to  the  then  vexed  question  of  the  New  Hampshire 
Grants,  speak  of  "  the  loss  of  life  of  one  of  the  BubjecU  of  this 
State,  in  the  execution  of  his  lawful  duty,"  at  the  hands  of  **  the 
revolted  suhjeets  of  this  State,"  i.  «.,  the  Vermonters ;  ^  and  in  the 
constitution  framed  Dec.  25,  1777,  Chap.  2,  art.  36,  by  these 
revolted  subjects  of  New  York,  and  under  which  Vermont  was 
admitted  as  a  State  in  1791,  it  is  provided  that  a  foreigner 
naturalized  in  Vermont  "  shall  be  entitled  to  all  the  rights  of 

a  natural-born  subject  of  this  State."  ^ 

* 

1  Art.  42. 

2  4  Joum.  Cong.  (Way  &  Gideon  ed.)  6. 

*  It  is  also  to  be  remarked,  that  when  the  New  York  Constitution  of  1777  was 
framing,  and  a  clause  granting  "  to  all  mankind  the  free  exercise  of  religious  profes- 
sion and  worship  ''  was  under  consideration,  Jolin  Jay,  afterwards  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  proposed  to  except  Roman  Catholics,  unless 
they  would  make  oath  "  that  they  verily  believe  in  their  consciences  that  no  pope, 
priest,  or  foreign  authority  on  earth,  has  power  to  absolve  the  subjects  of  this  State 
from  their  allegiance  to  the  same."  Spark's  "  Life  of  Gouverneur  Morris,"  vol.  i. 
p.  124. 

A  New  Jersey  act  of  Dec.  11, 1778,  provides  for  the  attaint  of  every  inhabitant 
who  had  left  that  State  after  April  10,  1776,  and  before  Oct.  4,  1776,  "  and  who 
hath  not  since  returned  and  become  a  subject  in  allegiance  to  the  present  government 
by  taking  the  oaths  or  affirmations  required."  N.  J.  Laws  (ed.  1800),  p.  41 ;  and 
see  Mcllmine  v.  Coxe*s  Lessee,  2  Cr.  280 ;  s.  c.  4  Cr.  209.  A  Pennsylvania  act  of 
March  6, 1778,  **  for  the  attainder  of  divers  traitors,  if  they  render  not  themselves  by 
a  day  certain,  and  for  vesting  their  estates  in  this  Commonwealth,"  &c.,  pro- 
vides that,  "  Whereas,  Joseph  Galloway,  &c.,  being  all  subjects  and  inhabitants  of 
the  State  of  Pennsylvania,  have  most  traitorously,  and  wickedly,  and  contrary  to 
the  allegiance  they  owe  the  State,  joined  and  adhered  to,  and  still  do  adhere  to  and 
knowingly  aid  and  assist,  the  army  of  the  Kingi  of  Great  Britain,  now  enemies  at 
open  war  against  this  State  and  the  United  States  of  America,"  they  are  to  be 
attaint  of  high  treason  if  they  render  not  themselves ;  also,  '*  That  all  and  every 
person  and  persons,  being  subjects  or  inhabitants  of  this  State,"  assisting  the  enemy, 
shall  be  guilty  of  high  treason ;  also,  *'  That  all  and  every  the  suitjeds  or  inhabitants 
of  this  State,"  serving  the  enemy  in  military  or  civil  office,  are  similarly  guilty ;  and 
''  the  estates,  real  and  personal,  of  the  subjects  or  inhabitants  of  this  State,"  so  guilty, 
are  forfeit.    2  Laws,  Penn.  (ed.  1803),  p.  165. 

A  Delaware  act  of  June  11,  1788,  after  setting  out  that  further  provision  should 
be  made  touching  aliens,  "  for  enabling  them  to  ei^joy  the  rights  and  privileges  of 
natural-bom  subjects  of  this  State,"  proceeds  to  enact  that  any  foreigner  then  resi- 
dent,  or  thereafter  coming  to  reside,  in  Delaware,  shall,  on  taking  the  oatli  of  alle- 
giance, ut  sup.,  be  "a  natural-born  subject  of  this  State,  and  shall  be  thenceforth 
entitled  to  all  the  immunities,  rights,  and  privileges,  of  a  natural-born  subject  of  this 
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The  i^me  term  was  freely  used  in  the  operations  of  the  gen- 
eral government.     Washington  justified  his  proclamation,  above 

State,"  saving  an  exclusion  from  ofSce  for  two  years.  2  Laws  of  Delaware,  920. 
A  Maryland  statute  of  February,  1777,  "  to  punish  certain  crimes  and  misde- 
meanors, and  to  prevent  the  growth  of  toryism,"  is  particularly  express.  After 
beginning,  **  Whereas,  the  clemency  of  this  State  towards  such  of  its  subjects  and  in- 
habitants as  are  inimical  to  its  freedom  and  independence  has  not  had  the  desired 
effect,"  it  proceeds  to  give  a  long  catalogue  of  crimes,  as  treason,  misprision  of  trea- 
son, &c.,  and  afSx  punishments  thereto,  *'  if  any  subject  or  inhabitant  of  this  State  " 
commit  the  same;  and  provides  for  the  arrest  of  any  person  travelling  through 
Maryland  without  a  safe-conduct  from  "  the  State  of  which  he  is  a  subject  or  resi- 
dent." 1  Laws  of  Maryland  (Maxcy's  ed.),  338.  Another  act  of  October,  1777, 
provides,  *'  That  if  any  subject  or  inliabitant  of  this  State  shall  destroy  any  maga- 
zine, &c.,  or  destroy  or  carry  off  any  vessel,  belonging  to  the  United  States,  or  to 
tins  or  any  other  of  the  United  States,  or  to  any  saltject  of  this  or  any  other  of  the 
United  States,"  he  shall  suffer  death.  Id.  343.  So,  an  **  Act  for  Naturalization," 
passed  in  July,  17-79,  provides  that"  Whereas,  aliens  might  come  in  and  settle  in  this 
State  if  tliey  were  made  partakers  of  the  advantages  and  privileges  which  the  nat- 
ural-born subjects  of  this  State  do  enjoy,"  such  persons,  on  taking  this  oath, "  I, 
A.  B.,  do  swear,  or  affirm,  that  I  will  hereafter  become  a  subject  of  the  State  of 
Maryland,  and  will  be  faithful,  and  bear  true  allegiance,  to  the  said  State,  and  that 
I  do  not  hold  myself  bound  to  yield  any  allegiance  or  obedience  to  any  king  op 
prince,  or  any  other  State  or  government,"  '*  shall  thereupon  and  thereafter  be 
deemed,  adjudged,  and  taken  to  be,  a  natural-born  subject  of  this  State,  and  shall 
be  thenceforth  entitled  to  all  the  immunities,  rights,  and  privileges,  of  a  natural- 
bom  subject  of  this  StAte  ;j>rovidedt  that  no  person  who  shall  become  a  natural-bom 
subject  of  this  State  by  virtue  of  this  act "  shall  hold  office  until  seven  years  after 
naturalization.  Id.  362.  An  act  of  October,  1780,  attributes  to  British  perfidy 
"  any  damage  or  injury  sustained  by  any  of  the  subjects  of  this  State,  by  the  war ; " 
ordains  that  **  no  subject  of  this  State  shall  remit  to  his  British  creditor ; "  also,  "  That 
the  subjects  of  this  State  who  are  creditors  of  British  subjects  shall  be  indemnified 
out  of  the  effects  of  their  individual  debtors  ; "  declares  that  persons  leaving  Mary- 
land before  April  30,  1775,  if  returning  by  March  1, 1782,  and  taking  the  oath  of 
allegiance,  may  thereby  entitle  themselves  "  to  the  benefit  of  r  subject  from  the  time 
of  the  Revolution,  which  took  place  on  the  fourth  day  of  July,  seventeen  hundred 
and  seventy -8ix."  Id.  404.  Still  another  act,  of  May,  1781,  confiscates  "all  the 
property  of  tlie  persons  commonly  called  by  the  name  of  the  Principio  Company, 
except  the  part  or  share  or  interest  of  Thomas  Russell,  a  subject  of  this  State,  and 
one  of  said  company,  and  except  also  the  part,  share,  or  interest,  of  any  other  sub- 
ject of  this,  or  subject  of  any  other  of  the  United  States ;  and  provides  that,  "  It 
being  represented  to  this  General  Assembly  that  a  certain  Mr.  Washington,  a  sub- 
ject of  the  State  of  Virginia,  is  entitled  to  one  undivided  twelfth  part  thereof,"  in- 
quiry shall  be  made  as  to  the  claims  of  "  the  said  Mr.  Washington,  or  any  other 
subject  of  this  or  any  other  of  the  United  States."  Id.  413.  A  North  Carolina  act 
of  this  general  era,  provides,  "  That  if  it  shall  appear  to  any  county  court  that  any 
person,  being  a  subject  of  this  State,  or  of  any  of  the  United  States,  has,  or 
pretends  to  liave,"  a  claim  upon  sequestrated  property,  he  shall  have  the  same 
inquired  into;  "  That  all  persons,  being  subjects  of  this  State,  or  of  any  of  the 
United  States,"  establishing  such  claims,  are  to  liave  the  same  satisfied  out  of  such 
property ;  aud  "  That,  if  any  subject  of  this  State,  or  of  any  of  ^he  United  States," 


Digitized  by  VjOOQIC 


458  THE  BIGHT  OF  EXPATRIATION. 

referred  to,  requiring  an  oath  of  allegiance  to  the  United  States, 
on  this  ground,  among  others,  "that  every  man  who  receives 
protection  from,  and  as  a  guiject  of,  any  State,  not  being  consci- 
entiously scrupulous  against  bearing  arms,  should  stand  ready  to 
defend  the  same  against  hostile  invasion ;  '*  ^  and  it  may  be  added, 
that,  in  acknowledging,  in  December,  1789,  the  congratulations 
of  the  Catholic  clergy  and  laity  on  his  "  being  called,  by  a 
unanimous  vote,  to  the  first  station  of  a  country  in  which  that 
unanimity  could  not  have  been  obtained  without  the  previous 
merit  of  unexampled  services,  of  eminent  wisdom,  and  unblem- 
ished virtue,"  President  Washington  closed  his  reply  "  to  the 
Roman  Catholics  in  the  United  States  of  America,"  by  saying, 
"  And  may  the  members  of  your  society  in  America,  animated 
alone  by  the  pure  spirit  of  Christianity,  and  still  conducting 
youreelves  as  the  faithful  sub^'ects  of  our  free  government,  enjoy 
every  temporal  and  spiritual  felicity."  *  In  1778,  Congress,  upon 
a  representation  that  cei-tain  persons  "  are  well  attached  to  the 
cause  and  rights  of  America,  and  willing  and  desirous  to  become 
BubjecU  of  the  United  States,"  directed  the  issual  of  passports,  in 
the  form  following :  — 

*^  To  all  to  whom  these  presenti  shall  come : 

^  We,  the  Congress  of  the  United  States  of  America,  send  greeting : 
Know  ye  that  we,  being  well  satisfied  of  the  fidelity  and  attachment  of 

,  now  an  inhabitant  of  the  Island  of  New  Providence,  and  being 

notified  of  his  design  to  remove  from  the  said  island  to  some  place 
within  the  jurisdiction  and  authority  of  the  said  States,  with  intent  to  be- 
come subject  to  the  same :  Now,  therefore,  by  these  presents,  we  do  advise, 
request,  and  require,  all  captaius  and  commanders  of  ships  and  vessels  of 
war,  whether  public  or  private,  holding  commissions  under  us,  and  all 
other  persons  whom  it  may  concern,  whether  subjects  of  said  States,  or  of 

any  of  them,  or  of  princes  their  allies,  to   permit  the  said r-,  hb 

family  and  property,  safely  to  pass,''  &c.     1  Sec.  Joum.  87.' 

cannot  in  such  case  be  satisfied  out  of  the  rpertonalty,  then  the  realtj  shall  be  sold. 
1  N.  C.  Laws  (ed.  1821),  p.  87.  A  South  Carolina  act  of  Feb.  ^,  1782,  speaks  of 
"  all  persons,  tubjects  of  this  or  any  other  of  the  United  States  "  (Grimke't  S.  C. 
Laws,  810) ;  and  as  late  as  the  end  of  the  first  presidential  term  we  read,  in  Mie 
Vermont  Constitution  of  July  0, 1798,  that  an  alien,  upon  residing  there  one  year, 
and  professing  allegiance,  shall  be  "  entitled  to  all  rights  of  a  natundbom  subject  of 
this  State." 

1  4  Writings  of  Washington,  297.  >  12  id.  179. 

*  In  1780  Congress  enjoins    the   pseudo-govemment  of  the  New  Hampshirt 
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Judging,  then,  from  these  enunciations,  the  Declaration  of 
Independence  was  not  understood  by  the  statesmen  and  lawyers 
of  the  Revolutionary  era  as  working  any  change  in  the  doctrine 
of  allegiance  as  laid  down  in  Blackstone.  The  subject  was  still 
a  subject,  and  still  bound  to  his  sovereign  in  an  allegiance  which 
no  act  of  his  own  could  dissolve.  As,  however,  there  have  been 
some  judicial  expressions  to  the  effect  that  there  is  something  in 
the  nature  of  republican  government  repugnant  to  the  rule  nemo 
potest  exuere  patriam^  and  as  certain  early  legislation  of  some  of 
the  States  is  occasionally  referred  to  in  support  of  this  view,  we 
may  properly  enough  consider  this  branch  of  the  subject  before 
proceeding. 

The  Constitution  of  Pennsylvania,  of  Sept.  2,  1790,  has  this 
provision:  '"That  emigration  from  the  State  shall  not  be  pro- 
hibited." And  in  Lynch  v.  Clark  ^  and  Jackson  v.  Bums^  the 
court  seems  inclined  to  consider  the  word  emigration  as  synony- 

Grants  to  "  abstain  from  all  acts  of  authority,  civil  or  military,  over  the  inhabitants 
of  any  town  or  district  who  hold  themselves  to  be  subjects  of,  and  to  owe  allegiance 
to,  any  of  the  States  claiming  the  jurisdiction  of  the  said  territory,"  —  i.e.,  Massa- 
chusetts, New  Hampshire,  and  New  York  (3  Journ.  463) ;  and  repeats  the  admoni- 
tion in  1782,  as  to  "  sundry  inhabitants  of  the  said  district  professing  to  be  subjects 
of,  and  to  owe  allegiance  to,  the  State  of  New  York  "  (4  Journ.  112) ;  and  resolves, 
"That  the  supreme  executives  of  the  States  of  New  Hampshire,  Massachusetts, 
Connecticut,  and  New  York,  be  furnished  with  a  copy  of  Christopher  Osgood's  dec- 
laration, in  order  that  they  may  have  due  information  of  the  treasonable  practices 
with  which  some  of  their  subjects  are  charged  "  (1  Sec.  Journ.  245) ;  and  in  proclaim- 
ing, in  1783,  the  armistice  preceding  the  peace,  says:  "  We  hereby  strictly  charge 
and  command  all  our  officers,  both  by  sea  and  land,  and  other  suitjects  of  these 
United  States,  to  forbear  all  acts  of  hostility,  either  by  sea  or  land,  against  hit 
Britannic  Majesty  or  his  subjects."  4  Journ.  187.  The  treaty  of  Feb.  6,  1778,  with 
France,  provides  (art.  80),  that  "  The  more  to  favor  and  facilitate  the  commerce 
which  the  subjects  of  the  United  States  may  have  with  France,"  the  king  will  ope*h 
new  free  ports,  and  **  continue  to  the  subjects  of  the  said  States  "  the  ports  then 
open,  "  of  all  which  free  ports  the  said  subjects  of  the  United  States  shall  enjoy  the 
use,"  &c.  (U.  S.  Rev.  Stats.,  Treaties,  204) ;  and  in  the  original  eleventh  article,  the 
exportation  of  molasses  from  the  French  Antilles  "  by  the  subjects  of  any  of 
the  United  States."  was  regulated.  Id.  206.  The  treaty  of  Oct.  8,  1782,  with  the 
Netherlands,  provides  that  "  The  subjects  and  inhabitants  of  the  said  United  States  of 
America "  are  only  to  pay  the  tolls  of  the  most  favored  nation ;  "  nor  shall  any 
subject  or  inhabitant  of  the  said  United  States  of  America,  or  of  any  of  them,"  pri- 
vateer against  their  High  Mightinesses  or  their  subjects.  Id.  538.  The  armistice 
of  Jan.  20,  1783,  between  Great  Britain  and  the  United  States,  consequent  on  that 
of  the  same  day  between  £ngland,  France, 'and  Spain,  declares  ''that  the  said 
United  States  of  North  America,  their  subjects  and  their  possessions,  shall  be  com- 
prehended in  the  above-mdntioned  suspension  of  arms."  Id.  264. 
i  1  Sandf.  Ch.  638.  «  3  Binney,  75. 


Digitized  by  VjOOQIC 


460  THE  BIGHT  OP  EXPATRIATION. 

mous  with  expatriation.  It  is,  however,  to  be  noted  tliat  the  Con- 
stitution of  Kentucky  of  Aug.  17,  1799,  had  a  like  provision : "  ^ 
"  That  emigration  from  this  State  shall  not  be  prohibited  ; "  and 
that  in  deciding,  in  Ahberry  v.  Hawkins?  that  a  citizen  of  Ken- 
tucky had  become  a  citizen  of  the  Republic  of  Texas,  the  court  did 
not  put  his  right  to  expatriate  himself  on  this  ground.  Moreover, 
the  original  of  the  provision  is  to  be  found  in  the  Pennsylvania 
Constitution  of  Sept.  28, 1776,  which  reads :  "  That  all  men  have 
a  natural,  inherent  right  to  emigrate  from  one  State  to  another 
that  will  receive  them,  or  to  form  a  new  State  in  vacant  coun- 
tries, or  in  such  countries  as  they  can  purchase,  whenever  they 
think  that  thereby  they  may  promote  their  own  happiness;"' 
and  that  this  was  not  contemporaneously  understood  as  meaning 
that  the  citizen  of  Pennsylvania  might  make  himself  an  alien 
to  Pennsylvania  at  will,  is  apparent  from  Respvhlica  v.  Chap- 
man.^ In  that  case,  it  was  shown  that  Chapman,  a  native  Penn- 
sylvanian,  had,  in  December,  1776,  withdrawn  himself  from 
the  State,  and  adhered  to  the  British ;  and  upon  this  the  At- 
torney-General moved  his  attaint,  as  one  of  the  persons  named 
in  the  act  of  March  6,  1778,  vt  sup.^  declaring  guilty  of  high 
treason  sundry  subjects  of  Pennsylvania  who  had,  "  conti-ary  to 
the  allegiance  they  owe  the  State,"  gone  over  to  the  enemy. 
For  the  defence  it  was  not  urged  that  the  constitutional  provision 
just  cited  authorized  the  prisoner  to  absolve  himself  from  his 
allegiance  to  the  State  at  pleasure ;  but,  on  the  contrary,  counsel 
admitted  the  rule  nemo  potest  exuere  patriam^  and  placed  his  re- 
liance on  the  ground  that  Chapman  never  had  been  a  subject  of 
Pennsylvania,  and  bound  in  allegiance  thereto,  having  left  the 
State  in  December,  1776,  prior  to  the  act  of  Feb.  11,  1777,  lU  s\vp.^ 
—  which  ground  the  court  sustained.  It  seems  to  have  been  con- 
ceded on  all  sides,  that,  if  Chapman  had  departed  after  Feb.  11, 
1777,  and  then  refused  to  render  himself,  as  required  by  the 
act  of  March  6,  1778,  he  could  indubitably  have  been  attainted 
as  having  sought  to  transfer  his  fealty  to  the  crown,  "  contrary 
to  the  allegiance  he  owed  the  State."  Further  than  this,  in 
Beavers  v.  Smith^^  it  is  either  denied  or  doubted  that  emigration 

\  Art  10,  sect  27.  «  9  Dana,  178. 

«  Chap.  1,  art.  16.  *  1  Dall.  58. 

s  11  Ala.  N.  B.  20;  Duer'g  Lect  802;  Bawle  on  the  Constitutioii,  chap.  0;  and  2 
Kent  Com.  44. 
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in  this  connection  means  expatriation;  and  S6e  Ra\^le*s  argu- 
ment on  the  first  hearing  of  Mcllvaine  v.  Cozens  Lessee^  in  2  Cr. 
280,  which  appears  to  have  had  weight  with  the  court  in  pro- 
nouncing judgment  in  4  Cr.  209. 

The  indications  are  that  this  peculiar  provision  of  the  early- 
constitutions  of  Pennsylvania  never  was  intended  to  have  any 
reference  to  the  matter  of  expatriation,  but  owes  its  origin  to  the 
anxious  desire  of  the  statesmen  of  the  Revolutionary  era,  that 
there  should  be  a  free  intercoui'se  between  the  people  of  the 
several  States.  Under  the  common  law  the  sovereign  could,  at 
pleasure,  forbid  the  subject  to  depart  from  out  his  jurisdiction ;  ^ 
and  it  seems  to  have  been  felt  that  no  true  union  of  the  thirteen 
States  was  possible,  if  each  State  could  inhibit  its  citizens  from 
going  into  any  other  State,  or  allow  them  to  go  into  some,  but 
not  into  others.  Hence,  no  doubt;  the  provision  in  the  Pennsyl- 
vania Constitution  of  1776,  prohibiting  the  government  of  that 
Stiite  from  preventing  the  inhabitant  of  Pennsylvania  from  emi- 
grating at  pleasure.  Two  years  later,  the  Articles  of  Con- 
federation applied  the  same  restriction  to  all  the  States,  and 
said,  in  terms,  that  the  object  was  to  facilitate  free  intercourse 
between  the  people  of  the  several  States,  the  sixth  article  read- 
ing thus :  — 

"  The  better  to  secure  and  perpetuate  mutual  friendship  and  intercourse 
among  the  people  of  the  diflTerent  States  of  this  Union,  the  free  inhabitants 
of  eacli  of  these  States,  paupers,  vagabonds,  and  fugitives  from  justice 
excepted,  shall  be  entitled  to  all  privileges  and  immunities  of  free  citizens 
in  the  several  States  ;  and  the  people  of  each  State  shall  have  free  ingress 
and  regress  to  and  from  every  other  State." 

When  the  Constitution  of  the  United  States  was  adopted,  this 
latter  clause  was  omitted,  that  instrument  simply  saying:  "  The 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States,"  ^  without  further  pro- 
viding, as  did  the  articles,  that  *'  the  people  of  each  State  shall 
have  free  ingress  and  regress  to  and  from  every  other  State  " 
(f.e.,  that  no  State  shall  pass  any  law  prohibiting  emigration)  ; 
and  while  this  omission  is  in  no  way  material,  — for  surely,  if  a 
citizen  of  one  State  is  entitled  to  the  privileges  of  citizenship  in 

1  1  BU.  Com.  13S,  266.  s  Art.  4,  sect.  2. 
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any  other  State,  his  own  State  cannot  negative  that  right  by  a 
standing  ne  exeat^  —  the  people  of  Pennsylvania  saw  fit,  in  fram- 
ing their  State  constitution  of  Sept.  2, 1790,  to  provide,  "  that  emi- 
gration from  the  State  shall  not  be  prohibited ;  "^  and  from  this 
original  the  provision  found  its  way  into  a  number  of  other  State 
constitutions.^  In  the  Mississippi  Constitution,  the  provision  is, 
that  ^^  Emigration  from  this  State  shall  not  be  prohibited,  nor  shall 
any  white  citizen  of  this  State  ever  be  exiled,  under  any  pretence 
whatever ; "  and  in  the  Alabama  Constitution :  "  Emigration  from 
this  State  shall  not  be  prohibited,  nor  shall  any  citizen  be  exiled," 
—  which  provisions  clearly  relate  to  personal  liberty,  or  the  right  of 
locomotion,  alone,  and  have  no  reference  to  the  tie  of  allegiance 
or  the  nature  of  national  character.  "This  personal  liberty," 
says  Blackstone,*  "  consists  in  the  power  of  locomotion,  of  chang- 
ing situation,  or  removing  one'd  person  to  whatsoever  place  one's 
own  inclination  may  direct,  without  imprisonment  or  restraint, 
unless  by  due  course  of  law ; "  and  he  then  proceeds  to  show  that, 
according  to  law,  the  subject  may,  as  a  punishment  for  crime,  be 
sent  out  of  the  realm ;  ^  or,  by  a  sort  of  corporeal  eminent  do- 
main, be  kept  in  the  realm,*  without  his  consent.  To  abi'ogate 
these  qualifications,  and  restore  the  old  common-law  right  of 
personal  liberty,  whereby  the  subject  might  remain  in  or  depart 
out  the  realm  at  his  pleasure,  was  no  doubt  the  sole  aim  of  all  these 
provisions  touching  emigration  and  exile  to  be  found  in  Ameri- 
can constitutions.  "  By  the  common  law,  every  man  may  go  out 
of  the  realm,  for  whatever  cause  he  pleaseth,  without  obtaining 
the  king's  leave,  provided  he  is  under  no  injunction  of  stajang  at 
home."  ^  But  it  was  never  supposed  this  right  of  emigration  or 
locomotion  touched  the  allegiance  of  the  emigrant :  to  the  con- 
trary, "  Qui  ahjurat  regnum^  amittat  regnum^  sed  non  regem ; 
amittat  patriam^  aed  non  patrem  patrice ;  for,  notwithstanding 
the  abjuration,  he  oweth  the  king  his  allegiance,  and  he  re- 
maineth  within  the  king's  protection ;  for  the  king  may  pardon 

1  And  see  Crandall  ▼.  Nevada,  6  Wall.  159. 

«  Art.  9.  sect.  26. 

»  As  that  of  Vermont  of  July  9, 1798  (chap.  1,  art.  19) ;  Kentucky,  Aug.  7,  1799 
(art.  10,  sect.  27) ;  I^uisiana,  Jan.  22, 1812  (art.  6,  sect.  22) ;  Indiana,  June  29, 1816 
(art.  1,  sect.  23);  Mississippi,  Aug.  15,1817  (art.  I,  sect.  27) ;  Ahibama,  Aug.  2, 
1819  (art  1,  sect  27) ;  and  Missouri,  June  12,  1820  (art.  18,  sect  21). 

♦  1  Com.  135.  »  Id.  138. 

«  Id.  265.  ^  Id.  265. 
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and  restore  him  to  his  country  again.  Allegiance  is  a  quality  of 
the  mind,  and  not  confined  to  any  place.*'  ^ 

Another  instance  commonly  cited  as  showing  that,  upon  the 
Revolution,  a  new  conception  of  allegiance  obtained  is  the  ex- 
patriation act  of  Virginia,  referred  to  in  Talbot  v.  Janson^^  Als- 
berry  v.  HawkinSy^  Lynch  v.  Clark^^  Murray  v.  McCarty^  and 
possibly  other  cases.  The  act,  which  is  entitled  "  An  Act  de- 
claring who  shall  be  deemed  citizens  of  this  Commonwealth,*' 
and  was  passed  in  1779,^  reads  thus :  — 

^  In  order  to  preserve  to  the  citizens  of  this  Commonwealth  that  natural 
right  which  all  men  have  of  relinquishing  the  country  in  which  birth  or 
other  accident  may  have  thrown  them,  and  seeking  subsistence  and  happi- 
ness wheresoever  they  may  be  able  or  may  hope  to  find  them,  and  to  de- 
clare unequivocally  what  circumstances  shall  be  deemed  evidence  of  an 
intention  in  any  citizen  to  exercise  that  right, 

^  It  is  enacted  and  declared^  That  whensoever  any  citizen  of  thb  Com- 
monwealth shall  by  word  of  mouth,  in  the  presence  of  the  court  of  the 
coanty  wherein  he  resides,  or  of  the  general  court,  or  by  deed  in  writing 
under  his  hand  and  seal,  executed  in  the  presence  of  three  witnesses,  and 
by  them  proved  in  either  of  the  said  courts,  openly  declare  to  the  same 
court  that  he  relinquishes  the  character  of  a  citizen,  and  shall  depart  the 
Commonwealth,  such  person  shall  be  considered  as  having  exercised  his 
natural  right  of  expatriating  himself  and  shall  be  deemed  no  citizen  of  this 
Commonwealth  from  the  time  of  his  departure." 

And,  per  contra^  of  course,  until  he  shall  make  such  declara- 
tion and  so  depart,  he  shall  still  be  deemed  a  citizen.  While, 
therefore,  this  act  speaks  of  a  natural  right  of  expatriation,  it  is 
in  reality  simply  a  standing  license  upon  the  part  of  the  sovereign 
that  the  subject  may  absolve  himself  from  his  allegiance  thereto 
on  compliance  with  the  terms  set  out  in  the  license ;  and  this,  in 
turn,  is  but  the  common-law  doctrine,  that,  while  the  subject 
cannot  of  his  own  act  absolve  himself  from  his  allegiance,  with 
the  concurrent  act  of  his  sovereign  he  may.  And  accordingly, 
in  Murray  v.  McCarty^  Judges  Roane  and  Iredell  concurred 
that  a  Vii-ginian  could  only  expatriate  himself  according  to  the 
Virginia  law  ;  Cabell,  J.,  conira* 

»  Caloin'i  Case,  7  Rep.  7.  «  8  Dall.  138. 

«  9  Dana,  17a  *  1  Sandf .  Ch.  638. 

ft  2  Mumf.  398.  •  10  Hen.  Sut.  129. 
f  2  Mumf.  893. 
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Lastly,  we  may  remark  that,  in  Lynch  v.  Clark}  it  is  said, 
"  The  right  to  expatriate  was  recognized  in  Pennsylvania  and 
Virginia  while  they  were  colonies ;  *'  but  we  have  never  been 
able  to  find  authority  for  this  statement,  and  must  consider 
it  ill-advised.  Surely  it  never  was  law  that  the  colonial  as- 
semblies could  absolve  the  inhabit^ints  of  those  provinces  from 
their  allegiance  to  the  crown;  and  that  no  right  of  absolu- 
tion existed  in  the  colonists  themselves  seems  equally  clear.  In 
1704  the  Attorney-General  Northey  certified  his  opinion  in  the 
case  of  one  Gillingham,  a  natural-born  subject  of  Queen  Anne, 
who  had  settled  in  St.  Thomas,  and  there  taken  an  oath  of  alle- 
giance to  the  King  of  Denmark,  that  "  his  being  naturalized 
without  the  license  of  Her  Majesty  will  not  discharge  him  from 
the  natural  allegiance  he  owes  Her  Majesty  ; "  ^  and  some  forty 
yeara  later,  the  rule  nemo  potest  exuere  patriam^  though  roughly 
questioned  at  bar,  was  sustained  in  JEhuaa  McDonald's  Case^^ 
as  universally  applicable. 

Resuming  now  the  thread  of  our  narration,  it  does  not  appear 
that  the  Articles  of  Confederation  made  any  change  in  the  com- 
mon-law'doctrine  of  allegiance,  though  it  maybe  noted,  —  and 
in  some  future  paper  the  author  of  this  sketch  may  touch  more  at 
large  upon  this  interesting  subject,  —  that  while  this  form  of  gov- 
ernment existed,  the  idea  of  a  citizenship  of  the  United  States  as 
distinct  from  a  citizenship  of  some  one  particular  State  began  to 
assume  consistency.  It  need  only  be  remarked,  before  passing 
from  the  Confederation  era,  that  the  word  "  citizen "  began 
about  this  time  to  supplant  the  word  "  subject "  in  the  legisla- 
tion of  the  States  ;  but,  lest  it  may  be  thought  that  this  change 
in  phraseology  imports  some  corresponding  alteration  in  the  then 
current  conception  of  allegiance,  we  may  refer  to  the  language 
of  the  Supreme  Court  of  the  United  Suites  in  speaking  of  mem- 
bership of  a  nation  in  Minor  v.  Happersett :  *  — 

^  For  convenience,  it  has  been  found  necessary  to  give  a  name  to  this 
membership.  The  object  is  to  designate,  by  a  title,  the  person,  and  the 
relation  he  bears  to  the  nation.  For  this  purpose,  the  words  *  subject,* 
'  inhabitant,'  and  *  citizen,'  have  been  used ;  and  the  choice  between  them  is 
sometimes  made  to  depend  on  the  form  of  the  government  *  Citizen '  is  now 
more  commonly  employed,  however ;  and,  as  it  has  been  considered  better 

1  1  Sandf.  Ch.  588.  »  Chalm.  Colonial  Op.  645. 

«  Fc8t.  184.  *  21  Wall.  166. 
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suited  to  the  descriptioD  of  one  living  under  a  republican  government,  it  was 
adopted  by  nearly  all  of  the  States  upon  their  separation  £ix>m  Great  Britain, 
and  was  afterwards  adopted  in  the  Articles  of  Confederation,  and  in  the 
Constitution  of  the  United  States.  When  used  in  this  sense,  it  is  under- 
stood as  conveying  the  idea  of  membership  of  a  nation,  and  nothing  more." 

Coming  now  to  the  Constitution  of  the  United  States,  we  find 
the  distinction  between  a  citizen  of  a  State  and  a  citizen  of  the 
United  States  recognized  in  that  instrument  in  terms ;  ^  and 
while  it  was  in  some  doubt,  up  to  the  adoption  of  the  Fourteenth 
Amendment,  whether  one  could  be  a  citizen  of  the  United  States 
except  as  he  was  a  citizen  of  one  of  the  States  composing  the 
Union,^  the  distinction  between  the  two  citizenships,  so  far  as 
respects  expatriation,  was  recognized  at  an  early  day;  and  in 
Talbot  V.  Janson^^  it  was  held,  that,  whatever  might?  be  the  force 
of  the  Virginia  expatriation  act,  vt  sup.^  as  respects  citizenship 
of  Virginia,  it  could  in  no  wise  affect  the  Federal  citizenship  of 
the  Virginian.  He  was  still  a  citizen  of  the  United  States,  though, 
possibly,  no  longer  a  citizen  of  the  State  of  Virginia ;  and  to  this 
doctrine  Roane,  J.,  said,  in  Murray  v.  McCarty^  where  this  act 
again  came  under  consideration,  that  he  entirely  subscribed.  In 
State  V.  M'Meekin^  and  StaU  v.  McCready^  it  was  held  that  the 
citizen  of  a  State,  being  also  a  citizen  of  the  United  States,  owes 
allegiance  to  the  United  States  as  well  as  to  the  State ;  and  the 
existence  of  this  bi-fold  allegiance  was  reiterated  in  the  Slaughter- 
House  Cases^^  and  in  the  Louisiana  Enforcement  Act  Case,  decided 
by  the  Supreme  Court  of  the  United  States  October  Term,  1875. 
In  a  consideration,  therefore,  of  the  matter  of  expatriation,  we 
are  brought  face  to  face,  in  the  course  of  our  historical  survey, 
with  the  fact  that  the  citizen  of  a  State  owes  allegiance  to  the 
United  States  as  well  as  to  the  State ;  and  it  might,  therefore, 
be  considered  that  the  scope  of  the  question  propounded  at  the 
head  of  this  paper  is  too  narrow,  the  query  being  confined  simply 
to  Federal  citizenship.  But  the  fact  is,  that,  since  the  adoption 
of  the  Fourteenth  Amendment,  the  Constitution  of  the  United 
States  disposes  of  the  matter  of  expatriation  as  respects  citizen- 

1  Art.  1,  sect.  2,  cl.  2 ;  Id.  sect.  8,  cl.  8 ;  art.  2,  sect.  1,  cl.  5 ;  art.  8,  sect.  2,  d.  1 ; 
art  4,  sect.  2,  cl.  1, — Eleventh  Amendment. 

s  SUuighter-Hotue  Cases,  16  WaU.  86.  >  3  Dall.  133  (1795). 

*  2  Mumf.  898.  »  2  Hill  (S.  C),  1. 

•  16  Wall.  74. 
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ship  of  a  State.  We  have  seen  that  the  constitutional  provision* 
that  *'*'  the  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States,"  inferentially 
forbids  any  State  from  prohibiting  the  departure  therefrom  of  its 
citizens  into  other  States,  —  since  of  what  avail  to  give  the  New- 
Yorker  in  Georgia  the  privileges  and  immunities  of  a  Georgian, 
if  New  York  may  forbid  his  departure  into  Georgia,  —  but,  while 
this  gives  the  New  Yorker  the  right  to  remove  to  and  reside  in 
Georgia,  it  does  not,  propria  vigore^  work  any  change  in  his  State 
citizenship.  He  is  still  a  citizen  of  New  York,  and,  as  New  York 
(while  the  question  was.  open)  recognized  no  right  of  expatria- 
tion,^ could  not  become,  qtu>ad  New  York  at  least,  a  citizen  of 
Georgia,  despite  his  residence  in  that  State.  As  respects  capacity 
to  sue  in  the  Federal  courts,  such  a  removal  and  residence  would 
make  him  a  citizen  of  Georgia ;  *  but  as  regards  any  matter  of 
State  jurisdiction  proper  to  New  York,  he  would  still  be  a  citizen 
of  New  York.^ 

Now,  however,  the  Constitution  of  the  United  States  provides 
that  '*  All  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they  reside,"  —  the  words  *'  and 
subject  to  the  jurisdiction  thereof  "  having  been  inserted  in  the 
amendment  "to  exclude  from  its  operations  children  of  minis- 
ters, consuls,  and  citizens  or  subjects  of  foreign  States,  bom 
within  the  United  States,*  —  and,  in  the  case  we  have  supposed, 
the  New  Yorker,  by  virtue  of  his  residence  in  Georgia,  ceases  to 
be  a  citizen  of  New  York,  and  becomes  a  citizen  of  Georgia ;  or, 
in  other  words,  the  Fourteenth  Amendment  amounts,  if  our  view 
be  correct,  to  a  standing  license  on  the  part  of  each  State,  that 
the  citizen  thereof  may  expatriate  himself  therefrom,  or  absolve 
himself  from  his  allegiance  thereto,  by  an  actual  departure  there- 
from, and  the  establishment  of  a  residence  in  some  other  State. 
In  this  view  it  is  more  of  historical  interest  than  present  legal 
value  to  note  the  position  formerly  occupied  by  the  States  in 

1  LwOam  v.  Lvdlam,  35  N.  Y.  866. 

«  Cooper  V.  Galbraith,  8  Wash.  C.  C.  646 ;  Case  v.  Clark,  6  Mason,  70 ;  Gardner  r. 
Sharp,  4  Wash.  C.  C.  609 ;  Read  v.  Bertrand,  id.  514 ;  BvtUr  v.  Famsworth,  id.  101 ; 
Prentiss  v.  Barton,  1  Brock.  889 ;  Evans  v.  Davenport,  4  McL.  574. 

s  See  Roane,  J.,  in  Murray  v.  McCarty,  2  Mumf.  405,  and  Cnshing's  remarks, 
8  Op.  139. 

«  Slaughter-House  Cases,  16  WaU.  74. 
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the  matter  of  expatriation,  and  we  need  do  no  more  than  refer 
to  the  cases.^  In  Massachusetts,  Connecticut,  New  Jersey,  and 
New  York,  the  rule  nemo  potest  exuere  patriam  was  upheld ;  in 
Pennsylvania  a  constitutional,  and  in  Virginia  a  statutory,  right 
of  expatriation  was  recognized.  In  South  Carolina,  a  right  of 
expatriation,  independent  of  legislation,  was  intimated,^  and  de- 
clared in  Kentucky.  In  North  Carolina  and  Mississippi  the  in- 
clination was  contrary  to,  and  in  Alabama  in  favor  of,  a  right  of 
expatriation. 

The  Federal  cases  are  uniform  and  instructive.  In  Talbot  v. 
Janson^^  the  case  was  this :  Ballard,  a  native  of  Virginia, 
who  had  renounced  his  citizenship  of  that  State,  in  conformity 
to  its  expatriation  act,  ut  mp.^  and  Talbot,  another  Virgin- 
ian, who  had  gone  to  the  French  Antilles,  and  there  taken  an 
oath  of  allegiance  to  France,  captured,  under  a  French  commis- 
sion, a  Dutch  brigantine;  and  Janson,  master,  prayed  restitution, 
on  the  ground  that  Talbot  and  Janson  were  both  citizens  of  the 
United  States,  and  so  incapable  of  making  good  prize ;  and  it  was 
so  adjudged.  As  to  Ballard,  it  was  said,  that,  whatever  might  be 
the  operation  of  the  Virginia  expatriation  act,  it  was  confined 
simply  to  citizenship  of  that  State,  and  in  no  manner  divested 
him  of  his  original  character  as  a  citizen  of  the  United  States ; 
ai^d  as  to  Talbot,  that  he  did  not  cease  to  be  a  citizen  of  the 
United  States  because  ^'  he  went  to  the  West  Indies  and  took  an 
oath  to  the  French  Republic,  and  became  a  citizen  there." 

In  United  States  v.  WilUams^^  the  case  was  this :  Isaac  Wil- 
liams was  indicted  in  two  cases  for  having,  contrary  to  his 
obligations  as  a  citizen  of  the  United  States  imder  the  Anglo- 
American  treaty  of  1794,  cruised,  under  a  French  commission, 

1  Namely,  as  to  Massachusetts  {Ainslu  t.  Martin,  6  Mass.  460);  Connecticut 
(Isaac  Williams's  Case,  4  Hall's  Am.  L.  J.  460;  s.  c  2  Cr.  82,  n. ;  1  Tuck.  Bla.  Com. 
pt.  2,  p.  870,  n.);   New  York  {Fish  v.  Stoughton,  2  Johns.  407;  Lynch  v.  Clark, 

I  Sandf.  Ch.  688;  Ludlam  v.  Ludlam,  86  N.  Y.  866) ;  *New  Jersey  (Mcllvaine  ▼. 
Coze's  Lessee,  2  Cr.  280;  s.  o.  4  Cr.  209) ;  Pennsylvania  {Jackson  v.  Bums,  8  Binney, 
76);  Virginia  {Murray  v.  MeCarty,  2  Mumf.  898;  Talhoty.  Janson,  8  Dall.  188); 
North  CaroUna  {Stringer  v.  Phillis,  2  Hayw.  168;  State  y.  Manuel,  8  Dot.  &  Bat. 
24,26);  South  Carolina  {Allegiance  Cases,  2  HiU,  1);  Alabama  (Beavers  y.  Smith, 

II  Ala.  K.  8.  20);  Kentucky  (Shearer  v.  Clay,  1  Litt.  261,^  s.  c.  8  A.  K.  Marshall, 
646;  Alsberry  y.  Hawkins,  9  Dana,  177);  and  Mississippi  (WocHdridge  y.  WiUcins, 
Z  How.  860). 

«  Per  (VNeall,  J.,  1  HiU,  201.  »  8  Dall.  138  (1796). 

4  4  HaU's  Am.  L.  J.  460 ;  8.  o.  2  Cr.  82,  n.  (1799). 
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against  British  commerce.  Admitting  the  acts  charged,  he 
offered  to  prove  that  in  1792  he  was  naturalized  in  France, 
"  renouncing  his  allegiance  to  all  other  countries,  particularly  to 
America,  and  taking  an  oath  of  allegiance  to  the  Republic  of 
France,  all  according  to  the  laws  of  said  republic ;  that,  imme- 
diately after  said  naturalization,  he  was  duly  commissioned,  by  the 
Republic  of  France  appointing  him  a  second  lieutenant  on  board 
a  French  frigate  called  the  Charent;  and  that,  before  the  ratifi- 
cation of  the  treaty  of  amity  and  commerce  between  the  United 
States  and  Great  Britain,  he  was  duly  commissioned  by  the 
French  Republic  a  second  lieutenant  on  board  a  seventy-four 
gun  ship  in  the  service  of  the  said  French  Republic ;  and  that 
he  has  ever  continued  under  the  government  of  the  French  Re- 
public down  to  the  present  time,  and  most  of  the  said  time 
actually  resident  in  the  dominions  of  the  French  Republic ;  that 
during  said  period  he  was  not  resident  in  the  United  States 
more  than  six  months,  which  was  in  the  year  1796,  when  he 
came  to  this  country  for  the  purpose  merely  of  visiting  his  rela- 
tions and  friends ;  that  for  about  three  years  past  he  has  been 
domiciled  in  the  Island  cff  Guadaloupe,  within  the  dominion  of 
the  French  Republic,  and  has  made  that  place  his  fixed  habita- 
tion, without  any  design  of  again  returning  to  the  United  States 
for  permanent  residence."  The  United  States  District-Attorney 
conceded  the  correctness  of  this  statement,  but  objected  that  it 
"  could  have  no  operation  in  law  to  justify  the  prisoner  for  com- 
mitting the  acts  alleged  against  him  in  the  indictment.'*  Law, 
J.,  "  expressed  doubts  as  to  the  legal  operation  of  the  evidence," 
and  Ellsworth,  Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  said :  — 

'<  The  common  law  of  this  country  remains  the  same  as  it  was  before  the 
Revolution.  The  present  question  is  to  be  decided  by  two  great  princi- 
ples :  one  is,  that  all  the  members  of  civil  community  are  bound  to  each 
other  by  compact ;  the  other  is,  that  one  of  the  parties  to  this  compact  can- 
not dissolve  it  by  his  own  act.  The  compact  between  our  community  and 
its  members  b,  that  the  community  shall  protect  its  members ;  and,  on  the 
part  of  the  members,  that  they  will  at  all  times  be  obedient  to  the  laws  of 
the  coDununity,  and  fiEtithfnl  in  its  defence.  This  compact  distinguishes 
our  government  from  those  which  are  founded  in  violence  or  fraud.  It 
necessarily  results  that  the  member  cannot  dissolve  this  compact  without 
the  consent  or  default  of  the  community.     Default  is  not  pretended.  .  .  . 
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Consent  has  been  argued  from  the  acts  of  our  government  permitting  the 
naturalization  of  foreigners.  When  a  foreigner  presents  himself  here,  and 
proves  himself  to  be  of  a  good  moral  character,  well  affected  to  the  Consti- 
tution and  government  of  the  United  States,  and  a  friend  to  the  good  order 
and  happiness  of  civil  society,  if  he  has  resided  here  the  time  prescribed 
by  law,  we  grant  him  the  privileges  of  a  citizen.  We  do  not  inquire  what 
his  relation  is  to  his  own  country  ;  we  have  not  the  means  of  knowing,  and 
the  inquiry  would  be  indelicate.  We  leave  him  to  judge  of  that.  If  he 
embarrasses  himself  by  contracting  contradictory  obligations,  the  fault  and 
the  folly  are  his  own.  But  this  implies  no  consent  of  the  government  that 
our  own  citizens  should  expatriate  themselves.  Therefore,  it  is  my  opinion 
that  these  facts  which  the  prisoner  offers  to  prove  in  his  defence  are  totally 
'  irrelevant ;  they  can  have  no  operation  in  law." 

The  jury  found  the  prisoner  guilty;  and  the  court  there- 
upon sentenced  him  to  pay  a  fine  of  $1,000,  and  undergo  four 
months'  imprisonment.  To  the  second  indictment  Williams 
pleaded  guilty,  having  no  defence  but  the  right  of  expatriation, 
and  received  a  like  sentence. 

In  Murray  v.  Schooner  Charming  BeUey^^  the  case  was  this : 
By  act  of  Feb.  27,  1800,  Congress  prohibited  all  commercial  in- 
tercourse between  "  any  person  or  persons  resident  within  the 
United  States,  or  under  their  protection,"  and  France  or  its  de- 
pendencies, and  made  liable  to  seizure  and  condemnation  any 
vessel  employed  in  such  intercourse  "  by  any  person  or  persons 
resident  within  the  United  States,  or  any  citizen  or  citizens 
thereof  resident  elsewhere ; "  and  Captain  Murray,  of  the  frigate 
Constellation^  having  captured  the  Charming  Betsey^  as  having 
cleared  for  a  French  port  while  owned  by  a  citizen  of  the  United 
States,  a  question  arose  as  to  the  legality  of  the  capture  under 
the  act.  For  the  captora  it  was  insisted  that  Jared  Shattuck, 
owner  of  the  schooner,  was  a  citizen  of  the  United  States,  having 
been  bom  therein,  and  not  having  expatriated  himself  in  any 
form  prescribed  by  law.  For  the  claimant  it  was  urged  that, 
while  bom  in  the  United  States,  Shattuck  had  removed  in 
infancy  to  St.  Thomas,  had  thenceforward  constantly  resided 
there,  and  taken  an  oath  of  allegiance  to  the  crown  of  Den- 
mark, and  was  thus  a  Danish  burgher  at  the  time  of  the  cap- 
ture. In  delivering  the  opinion  of  the  court,  Marshall,  C.  J., 
said:  — 

1  2  Cr.  64  (1804). 
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^  Jared  Shattuck,  having  been  bom  within  the  United  States,  and  not 
being  proved  to  have  expatriated  himself  according  to  any  form  prescribed 
by  law,  is  said  to  remain  a  citizen,  entitled  to  the  benefit  and  subject  to  the 
disabilities  imposed  upon  American  citizens;  and  therefore  to  come  ex- 
pressly within  the  description  of  the  act  which  comprehends  American  cit- 
izens residing  elsewhere.  Whether  a  person  bom  within  the  United  States, 
or  becoming  a  citizen  according  to  the  established  laws  of  the  country,  can 
divest  himself  absolutely  of  that  character  otherwise  than  in  such  manner 
as  may  be  prescribed  by  law,  is  a  question  which  it  is  not  at  present  neces- 
sary to  decide.  The  cases  cited  at  bar,  and  the  arguments  drawn  from  the 
general  conduct  of  the  United  States,  on  this  interesting  subject,  seem  com- 
pletely to  establish  the  principle  that  an  American  citizen  may  acquire  in  a 
foreign  country  the  commercial  privileges  attached  to  his  domicile,  and  be^ 
exempted  from  the  operation  of  an  act  expressed  in  such  general  terms  as 
that  now  under  consideration." 

In  Mcllvaine  v.  Coxe^%  Le%%ee^  the  case  was  this :  Coxe  was 
born  in  New  Jersey  prior  to  July  4,  1776,  and  continued  to  re- 
side there  until  some  time  in  1777,  when  he  joined  the  British 
army,  and  ever  after  proclaimed  himself  a  British  subject,  the 
laws  of  New  Jersey  at  the  time  of  his  departure  declaring  all 
persons  abiding  therein  on  the  4th  of  October,  1776,  citizens 
thereof,  and  still  subjects  of  the  State,  though  seduced  by  the 
enemy  from  their  allegiance;  and  on  this  the  question  arose, 
whether  Coxe  was,  in  1783,  an  alien  or  no.  It  was  held  "  that 
he  continued  to  owe  allegiance  to  the  State,  notwithstanding  all 
his  attempts  to  throw  it  off." 

In  United  States  v.  CHlliei^  the  case  was  this :  By  act  of  Con- 
gress of  1792,  only  a  citizen  of  the  United  States  could  command 
a  registered  vessel  of  the  United  States ;  and  the  question  was, 
whether  Shaw,  master,  was  such  citizen,  he  having  been  born  in 
the  United  States,  but  resident  for  years  in  England.  It  was 
held  that  he  was  still  a  citizen  of  the  United  States,  Washington^ 
J.,  saymg:  — 
^  I  am  yet  to  learn  that  an  American  citizen  forfeits  that  character,  or 
the  privileges  attached  to  it,  by  residing  and  marrying  in  a  foreign  country, 
though  during  a  part  of  the  time  war  should  intervene  between  that  and 
his  native  country,  he  taking  no  part  therein;  unless  such  character  or 
privileges  should  be  impaired  by  some  law  of  his  own  country.  I  do  not 
mean  to  moot  the  question  of  expatriation,  founded  on  the  self-will  of  the 

1  4  Cr.  209  (1808).  «  1  Pet.  C.  C.  169  (1816). 
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citizeD ;  because  it  la  entirely  beside  the  case  before  the  court  It  may  suf- 
fice for  the  present  to  say,  that  I  must  be  more  enlightened  upon  this 
subject  than  I  have  yet  been,  before  I  can  admit  that  a  citizen  of  the  United 
States  can  throw  off  his  allegiance  to  his  country  without  some  law  author- 
izing him  to  do  so.  It  is  true  that  a  man  may  obtain  a  foreign  domicile 
which  will  impress  upon  him  a  national  character  for  commercial  purposes, 
and  may  expose  his  property  found  upon  the  ocean  to  all  the  consequences 
of  bis  new  character,  in  like  manner  as  if  he  were  in  fact  a  subject  of  the 
government  under  which  he  resides  ;  but  he  does  not,  on  this  account,  lose 
his  original  character,  or  cease  to  be  a  subject  or  citizen  of  the  country 
where  he  was  born,  And  to  which  his  perpetual  allegiance  b  due." 

The  case  of  The  Santissima  Trinidad^  somewhat  resembles 
Talbot  v.  Janson.  In  1817,  the  Spanish  ship  Santissima  Trinidad 
was  captured  by  James  Chaytor,  sailing  under  a  Buenos  Ayres 
commission ;  and  restitution  was  sought,  on  the  ground  that  Chay- 
tor was  a  citizen  of  the  United  States,  and  so  incapable  of  making 
good  prize.  Chaytor  admitted  that  he  was  a  native-born  citizen 
of  the  United  States,  and  that  his  wife  and  family  constantly  re- 
sided therein ;  but  alleged  that  in  1816  he  had  accepted  a  com- 
mission from  the  government  of  Buenos  Ajrres,  expatriating 
himself  at  the  time  by  the  only  means  in  his  power,  —  namely,  a 
formal  notification  of  the  fact  to  the  United  States  consul  at 
Buenos  Ayres.  Restitution  was  decreed ;  and  Story,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said :  — 

« Assuming,  for  the  purposes  of  argument,  that  an  American  citizen 
may,  independently  of  any  legislative  act  to  this  effect,  throw  off  his  own 
allegiance  to  his  native  country,  as  to  which  we  give  no  opinion,  it  is  per- 
fectly dear  that  this  cannot  be  done  without  a  bona  Jide  change  of  dom- 
icile under  circumstances  of  good  &ith.  It  can  never  be  asserted  as  a 
cover  for  fraud,  or  as  a  justification  for  the  commission  of  a  crime  against 
the  country  or  a  violation  of  its  laws,  when  this  appears  to  be  the  intention 
of  the  act." 

In  Inglis  v.  Trustees  of  Sailors^  Snug  Harbor^  the  case  was 
this  :  July  4, 1776,  New  York  became  an  independent  State,  and 
on  the  16th  of  the  same  month  declared  '^  that  all  persons  abid- 
ing within  the  State  of  New  York,  and  deriving  protection  from 
the  laws  of  the  same,  owe  allegiance  to  the  said  laws,  and  are 
members  of  the  State."     Sept.  16,  1776,  the  British  captured  the 

1  7  Wh.  283  (1822).  «  3  Pet  99  (1830). 
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city  of  New  York,  and  remained  in  possession  of  it  up  to  Novem- 
ber, 1783.  Between  the  4th  of  July  and  the  15th  of  September, 
1776,  John  Inglis  was  bom  in  the  city.  His  father,  Charles  In- 
glis,  a  devoted  adherent  of  the  royal  cause,  resided  in  the  city  con- 
stantly from  July  4,  1776,  to  November,  1783,  when  he  departed 
with  the  British,  taking  his  son  ;  and  thereafter  neither  ever  re- 
turned to  the  United  States.  Was  John  Inglis  an  alien  or  no  ? 
It  was  held  that  Charles,  the  father,  by  his  residence  in  New 
York  at  the  time  of  the  resolutions  of  July  16,  1776,  became  a 
citizen  cff  New  York,  and  John,  the  son,  followed  that  nation- 
ality ;  but  that  the  treaty  of  1783  considered  those  then  adhering 
to  the  crown  British  subjects,  and  those  adhering  to  the  United 
States  American  citizens  ;  and  as  Charles  Inglis  was  in  the  former 
category,  he  was  an  alien,  as  also  his  son,  as  a  minor  sui  potentate 
patris.  It  was  considered  that  New  York,  by  acceding  to  the 
treaty,  had  consented  to  Charles  Inglis  changing  his  nationality. 
Thomson,  J.,  delivering  the  opinion,  saying :  "  It  cannot,  I  pre- 
sume, be  denied  but  that  allegiance  may  be  dissolved  by  the 
mutual  consent  of  the  government  and  its  citizens  or  subjects. 
The  government  may  release  the  governed  from  their  allegiance." 
In  Shank%  v.  Duponty^  the  case  was  this :  In  1781,  Ann  Scott, 
a  citizen  of  South  Carolina,  married  a  British  officer  in  that  State, 
and  in  1782  accompanied  him  to  England,  where  she  ever  after 
remained.  Was  she,  on  the  treaty  of  peace  of  1783,  a  British 
subject  or  an  American  citizen  ?  The  court,  Story,  J.,  deliver- 
ing the  opinion,  first  considered  whether  her  marriage  to  an  alien 
worked  a  transferral  of  her  allegiance  from  South  Carolina  to 
Great  Britain ;  and  held  that  it  did  not,  ^'  because  marriage  with 
an  alien,  whether  a  friend  or  an  enemy,  produces  no  dissolution 
of  the  native  allegiance  of  the  wife.  It  may  change  her  civil 
rights,  but  it  does  not  affect  her  political  rights  or  privileges. 
The  general  doctrine  is,  that  no  person  can,  by  any  act  of  their 
own,  without  the  consent  of  the  government,  put  off  their  alle- 
giance and  become  aliens."  It  is  next  considered  whether  her 
removal  to  and  residence  in  England  operated  a  dissolution  of  her 
allegiance  to  South  Carolina ;  and  held  that,  by  virtue  of  the  treaty 
of  1783,  they  .did.  That  treaty  the  court  deems  an  act  of  reciprocal 
absolution  from  allegiance  by  the  high  contracting  parties.  All 
citizens  of  the  United  States  actually  adhering,  at  the  date  of  the 

1  8  Pet.  242  (1830). 
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treaty,  to  the  British  crowD,  were  absolved  by  the  United  States 
from  their  American  allegiance ;  and,  vice  versa^  Great  Britain 
absolved  from  their  British  allegiance  all  subjects  of  the  crown 
then  actually  adhering  to  the  United  States.  Or,  in  other  words, 
Ann  Scott  became  absolved  from  her  allegiance  to  South  Caro- 
lina, not  by  her  own  act,  but  by  the  consent  of  that  State,  as 
manifested  in  the  treaty.  In  the  first  edition  of  his  commen- 
taries, brought  out  before  this  decision,  Kent  says :  "  The  better 
opinion  would  seem  to  be,  that  a  citizen  cannot  renounce  his  alle- 
giance to  the  United  States  without  the  permission  of  govern- 
ment, to  be  declared  by  law;  and  that,  as  there  is  no  existing 
legislative  regulation  on  the  case,  the  rule  of  the  English  common 
law  remains  unaltered ; "  and  in  a  note  to  this,  brought  out  after 
the  decision,  he  says  :  ^'  This  rule  was  admitted  in  Inglis  v.  The 
TrusteeB  of  the  Sailors*  Snug  Harbor^  3  Pet.  99,  and  expressly  de- 
clared in  Shanks  v.  Dupont,  id.  242."  ^  In  his  Commentaries  on 
the  Constitution,  Story,  in  speaking  of  naturalization,  says :  — 

^'  A  question  is  often  discussed  under  thb  head,  bow  far  a  person  has  a 
right  to  throw  off  his  national  allegiance  and  to  become  the  subject  of  an- 
other country,  without  the  consent  of  his  native  country.  This  is  usually 
denominated  the  right  of  expatriation.  It  is  beyond  the  purpose  of  these 
commentaries  to  enter  into  any  consideration  of  this  subject,  as  it  does  not 
properly  belong  to  any  constitutional  inquiry.  It  may  be  stated,  however, 
that  there  is  no  authority  which  has  affirmatively  maintained  the  right 
(unless  provided  for  by  the  laws  of  the  particular  country),  and  there  is  a 
very  strong  current  of  reason  on  the  other  side,  independent  of  the  known 
practice  and  claims  of  the  nations  of  modem  Europe."  ^ 

In  a  note  to  Wheaton's  International  Law,^  Lawrence  says : 
**  The  Supreme  Court,  while  recognizing,  in  common  with  the 
admiralty  tribunals  of  England,  a  change  of  domicile  for  com- 
mercial purposes,  have  not  admitted  the  distinct  right  of  expa- 
triation independently  of  an  act  of  Congress  to  authorize  it." 

Opposed  to  this  bulk  of  authority  is  the  case  of  Stoughton  v. 
Taylor,^  Taylor  was  born  a  British  subject ;  then  became  by 
naturalization  a  citizen  of  the  United  States ;  then  reverted  to 
his  original  ^British  nationality;  then  became  by  naturalization  a 
citizen  of  the  United  Provinces  of  South  America  ;  and,  under  a 
commission  from  this  power,  preyed  upon  Spanish  commerce ; 

1  2  Com.  49.  «  Sect.  1104.  »  App.  688. 
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a  man  without  any  country  at  all  ?  The  act,  however,  explains 
itself,  though  in  a  shambling  sort  of  way.  It  first  defines  the 
right  of  expatriation  as  ^^a  natural  and  inherent  right  of  all 
people,"  and  then  proceeds  to  say,  that  "  in  the  recognition  of 
this  principle  this  government  has  freely  received  emigrants  from 
all  nations,  and  invested  them  with  the  rights  of  citizenship.'' 
The  use  of  the  word  "  freely  "  might  seem  to  imply  that  the 
emigrant's  natural  and  inherent  right  of  expatriation  has  been 
recognized  at  his  mere  volition;  whereas,  in  truth,  no  alien 
reaching  these  shores  has  any  right  of  expatriation,  so  far  as  the 
United  States  are  concerned,  save  a  purely  statutory  right.  Our 
law  says  :  "  An  alien  may  be  admitted  to  bedome  a  citizen  of  the 
United  States  in  the  following  manner,  and  not  otherwise ;  "  ^  and 
then  prescribes  the  conditions  wherewith  the  emigrant  must 
comply  before  this  government  will  recognize  any  right  of  expa- 
triation in  him,  or  regard  him  as  otherwise  than  an  alien  bound  in 
allegiance -to  some  foreign  power.  He  may  live  here  fifty  years, 
marry,  rear  a  family,  forget  his  native  tongue,  and  yet  his  natural 
and  inherent  right  of  expatriation  is  a  mere  dead  letter,  until  the 
statute,  breathing  upon  it,  brings  it  into  life.  There  is  no  natu- 
ralization by  implication  in  the  United  States,  though  **  the  right 
of  expatriation  is  a  natural  and  inherent  right  of  all  people,  in- 
dispensable to  the  enjojrment  of  the  rights  of  life,  liberty,  and 
the  pursuit  of  happiness ;  "  and,  e  converso^  notwithstanding  the 
same  weighty  considerations,  there  is  no  denationalization  from 
the  United  States  by  inference.  The  citizen  of  the  United 
States  may,  it  is  true,  renounce  his  allegiance  thereto,  and  become 
a  citizen  or  subject  of  Austria,  Sweden,  Baden,  Bavaria,  Hesse, 
Wiirtemberg,  Germany,  Belgium,  Denmark,  Mexico,  or  Great 
Britain  ;  but  this  is  not  by  virtue  of  any  natural  and  inherent  right 
which  he  possesses  so  to  do,  but  because,  in  treaties  with  those 
powers,  the  United  States  have  authorized  such  a  transfer  of  his 
allegiance,  and  marked  out  the  manner  in  which  it  may  be  made. 
The  act  of  1868,  taking  it  to  be,  in  the  portions  quoted,  an  act  at 
all,  is  a  legislative  expression  of  opinion  to  the  effect  that  the  cit- 
izen of  the  United  States  ought  to  be  allowed  to  absolve  himself 
from  his  allegiance  thereto,  but  in  no  wise  gives  this  sentiment  a 
practical  operation ;  and  such,  accordingly,  is  the  view  taken  by 
the  President  in  his  Message  of  Dec.  7,  1875,  thus :  "  Congress 

1  Rev.  Stats,  sect  2166. 
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has  declared  the  right  of  expatriation  to  be  a  natural  and  inher- 
ent right  of  all  people ;  but  while  many  other  nations  have 
enacted  laws  providing  what  formalities  shall  be  necessary  to 
work  a  change  of  allegiance,  the  United  States  has  enacted  no 
provisions  of  law,  and  has  in  no  respect  marked  out  how  and 
when  expatriation  may  be  accomplished  by  its  citizens.  ...  No 
doubt  should  exist  on  such  questions,  and  Congress  should  deter- 
mine by  enactment  of  law  how  expatriation  may  be  accomplished 
and  change  of  citizenship  be  established.*'  This  is  almost  the 
precise  language  of  Mr.  Justice  Paterson,  in  Talbot  v.  Janseriy^ 
decided  in  1795,  just  eighty  years  before:  "A. statute  of  the 
United  States  relative  to  expatriation  is  much  wanted.  .  .  .  As- 
certaining by  positive  law  the  manner  in  which  expatriation  may  * 
be  efiPected,  would  obviate  doubts,  render  the  subject  notorious 
and  easy  of  apprehension,  and  furnish  the  rule  of  civil  conduct 
on  a  very  interesting  point ; "  and  the  coincidence  is  a  striking 
evidence  of  how  stationary  our  law  has  remained  on  this  subject 
since  the  inception  of  the  government  of  the  United  States. 
We  may  conclude,  then,  — 

I.  That  the  citizen  of  the  United  States,  if  also  a  citizen  of  a 
State,  —  for  while  every  citizen  of  a  State  is  ipso  facto  a  citizen 
of  the  United  States,  it  by  no  means  follows  that  every  citi- 
zen of  the  United  States  is  necessarily  also  a  citizen  of  a  State,^ 
—  may  absolve  himself  from  his  allegiance  to  that  State  and 
become  a  citizen  of  any  other  State,  by  ceasing  to  reside 
in  the  former  and  establishing  a  residence  in  the  latter.  And 
possibly  this  right  of  expatriation  extends  so  far,  that,  by 
establishing  a  residence  in  a  Territory,  or  in  the  District  of  Co- 
lumbia,  he  may  cease  to  be  a  citizen  of  any  State,  and  remain 
simply  a  citizen  of  the  United  States.  The  right  itself  exists  by 
positive  law,  the  citizen  discharging  his  primal  allegiance  to  his 
State  not  by  virtue  of  any  act  of  his  own,  but  by  reason  of  the 
concurrent  act  of  the  State. 

II.  That  the  citizen  of  the  United  States  cannot  absolve  him- 
self from  his  allegiance  thereto,  —  save  in  the  treaty  cases  above 
mentioned,  —  there  being,  with  the  exception  of  those  conven- 
tions, no  law  of  the  United  States  permitting  him  so  to  do. 

It  remains  to  add,  that,  in  1869,  a  royal  commission,  consisting 
of  the  Earl  of  Clarendon,  Mr.  Cardwell,  Sir  Robert  J.  Philimore, 

1  3  DaU.  188.  ^  Slaughter-Houae  Ca»e»,  16  WaU.  36. 
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Baron  Bramwell,  Sir  John  Karslake,  Sir  Travers  Twiss,  Sir  Roun- 
dell  Palmer,  Mr.  Forster,  Mr.  Vernon  Harcourt,  and  Mr.  Montague 
Bernard,  recommended  that  ^^  Any  British  subject,  who,  being 
resident  in  a  foreign  country,  shall  be  naturalized  therein,  and 
shall  undertake,  according  to  its  laws,  the  duty  of  allegiance  to 
the  foreign  State,  as  a  subject  or  citizen  thereof,  should,  upon 
such  naturalization,  cease  to  be  a  British  subject ; "  and  such  is 
now  the  rule  of  English  law.  The  sovereign  licenses  the  subject 
to  discharge  himself  of  his  allegiance  whenever  any  other  sover- 
eign is  willing  to  accept  his  fealty.  It  is  not  improbable  that 
this  will,  in  tipue,  become  the  rule  also  of  American  law.  The 
tendency  seems  toward  a  liberal  extension  of  the  right  of  dena- 
'  tionalization ;  and  the  writer  may  here  refer  to  one  curious  in- 
stance, which  he  is  not  aware  has  ever  been  mentioned,  except 
by  himself  in  some  prior  papers  on  this  general  subject  of  expa- 
triation. On  withdrawing  fix)m  the  Union,  and  before  entering 
into  the  Southern  Confederacy,  the  seceding  States  considered 
themselves  as  occupying  the  same  position  as  the  original  States 
upon  the  Declaration  of  Independence,  —  namely,  that  each  State 
was  independent  of  the  former  general  government  and  of  every 
other  State  (the  Florida  ordinance  of  secession  expressing  the 
idea  thus :  "  That  the  State  of  Florida  hereby  withdraws,"  &c., 
*'  and  is  hereby  declared  a  sovereign  and  independent  nation  "  ^), 
. —  and,  in  right  of  this  autonomy,  claimed  or  exercised  sovereign 
powers.  Virginia  entered  into  a  convention  with  the  provisional 
government  of  the  Confederate  States  touching  the  control  by 
the  latter  of  the  former's  military  power  pending  the  accession 
of  the  State  to  the  Confederacy ;  ^  North  Carolina  mooted  an 
embargo  ;  ^  and  Sodth  Carolina,  letters  of  marque  and  reprisal ;  * 
not  to  speak  of  creating  a  Secretary  of  War,  a  Secretary  of  the 
Treasury,  a  Secretary  of  the  Interior,  and  a  head  of  the  Post- 
Office  Department  and  Customs  Bureau ;  ^  Georgia  ordained  an 
army  and  navy ;  *  Alabama  regulated  customs,'^  vested  admiralty 
jurisdiction  in  its  courts,®  and  fixed  the  value  of  "  gold  and 
silver  coin  of  the  United  States,  of  England,  France,  Spain,  Mex- 
ico, and  the  Southern  Republics;"^   and  Louisiana  created  a 

1  Journ.  Fla.  Conv.  1861,  p.  99. 

s  Joorn.  Va.  Cony.  1861,  app.  sec.  seas.  p.  81. 

3  Journ.  N.  C.  Conv.  1861-62,  p.  86.  *  Joum.  S.  C.  Conv.  1860-62,  p.  142. 

»  Id.  p.  618  et  seq.  •  Journ.  Ga.  Conv.  1861,  p.  879. 

'  Ala,  Ord«.  1861,  p.  19.  »  Id.  p.  22.  »  Id.  p.  20. 
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**  standing  army/'  ^  and  adopted  ^'  a  national  flag  for  the  State  of 
Louisiana ;  "  ^  and  in  particular,  South  Carolina,^  Georgia,*  Ala- 
bama,^ and  Louisiana,^  legislated  in  their  several  conventions  on 
the  subjects  of  allegiance  and  citizenship.  The  oath  of  allegiance 
prescribed  was  the  same  in  each :  "  I  do  swear  (or  affirm)  that  I 

will  be  faithful,  and  true  allegiance  bear,  to  the  State  of ,  8o 

lo7ig  as  I  may  continue  a  citizen  thereof. ^^  The  South  Carolina, 
Georgia,  and  Alabama  ordinances  further  provided,  that  every  per- 
son then  a  citizen,  according  to  the  rules  laid  down,  should  remain 
such  citizen,  "  unless  a  foreign  residence  shall  be  established  by 
such  person  with  the  intention  of  expatriation ; "  and  while  the 
right  of  expatriation  thus  conceded  was  in  terms  confined  to  those 
who  were  citizens  at  the  date  of  secession,  it  is  inferable,  from  the 
wording  of  the  oath  of  allegiance,  that  it  was  the  legislative  in- 
tent to  extend  that  right  generally  to  all  citizens.  The  fii-st 
actual  legislation,  therefore,  among  English-speaking  people, 
since  the  expatriation  statute  of  Virginia  of  1779,  looking  to  the 
abandonment  of  the  rule,  once  a  subject,  always  a  subject,  may 
be  attributed  to  the  Southern  conventions  of  1861.  The  test, 
however,  adopted  in  that  legislation,  —  namely,  the  establishment 
of  a  foreign  residence  with  the  intention  of  expatriation,  —  is  a 
crude  one ;  for,  as  well  observed  by  Mr.  Vernon  Harcourt,  of 
the  British  nationality  commission  of  1868,  **  Of  all  questions  of 
law,  those  which  concern  domicile  are  the  most  complicated  and 
obscure,  because  they  ultimately  depend  upon  intention,  which 
is,  necessarily,  of  all  things  the  most  difficult  to  determine." 
The  better  principle  is  that  of  the  English  statute,  which  regards 
the  subject  as  still  a  subject,  whatever  his  residence  or  intention, 
until  the  overt  and  easily  provable  act  of  a  foreign  naturaliza- 
tion. Thenceforward  he  is  an  alien,  except  that  *'  he  shall  not 
thereby  be  discharged  from  any  liability  in  respect  of  any  acts 
done  before  the  date  of  his  so  becoming  an  alien." 

[NoTB.  — In  addition  to  the  authorities  above  given,  the  reader  may  consult  8  Op. 
Id9,  9  Op.  62,  and  opinions  of  the  principal  officers  of  the  executive  departments, 
and  other  papers  relating  to  expatriation,  naturalization,  and  change  of  allegiance. 
Washington :  Government  Printing  Office.    1873.] 

Salbm  Dutchbb. 
Augusta,  Ga. 

1  Joum.  La.  Conv.  1861,  p.  247.  «  Id.  p.  257. 

»  Joum.  p.  764.  *  Joum.  pp.  879,  886. 

*  Ords.  p.  61.  •  Joum.  p.  249. 
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NOTES    ON    CORONERS. 

The  office  of  coroner  is  of  very  ancient  institution,  —  so  remote, 
indeed,  that  its  origin  is  not  clearly  known.  It  is  certain  that 
coroners  existed  in  the  time  of  Alfred,  for  that  king  caused  to  be 
executed  a  judge  who  sentenced  a  prisoner  to  death  upon  the 
coroner's  record,  without  allowing  him  to  traverse.^  The  office 
could  formerly  be  held  in  England  only  by  men  of  high  dignity, 
and  a  statute  passed  in  the  reign  of  Edward  I.  provided  that  none 
but  lawful  and  discreet  knights  should  be  chosen.  Coke  calls  the 
chief  justice  of  the  King's  Bench  the  chief  coroner  of  the  kingdom. 
As  his  name  indicates,  the  coroner  was  originally  an  officer  repre- 
senting the  Crown.  His  functions  wtfre  those  of  a  conservator  ' 
of  the  peace,  and  in  other  respects  of  a  ministerial  deputy  of  the 
Crown.  In  the  absence  or  incapacity  of  the  Bcyre-^erefa^  or  shire- 
reeve  (our  present  sheriff),  who  was  the  deputy  of  an  earl,  the 
coroner  took  his  place.  He  once  had  the  custody  of  the  rolls  of 
the  pleas  of  the  crown,  from  which  he  was  called  custos  placitorum 
coTonce;  and  in  the  reign  of  Henry  II.  his  title  was  serviens  regis. 

Part  of  his  duties  were  fiscal,  to  "  inquire  of  wrecks  and  royal 
fishes,  such  as  whales,  sturgeon,  and  the  like."  The  statute* 
''De  officio  coronatoris"  commanded  him  to  assay  all  weights 
and  measures  according  to  established  standards.  The  statute 
continues :  "  Also  it  is  our  pleasure,  that  as  soon  as  any  felony 
or  misadventure  do  happen,  or  treasure  be  found  unlawfully  hid 
in  the  earth ;  or  of  the  rape  of  women,  of  the  breaking  of  prison, 
or  man  dangerously  wounded,  or  of  other  accident  happening,  — 
the  coroner  immediately,  upon  notice,  issue  his  mandate  "  to  sum- 
mon a  jury.  From  which  it  will  be  seen  that  his  functions  were 
somewhat  various. 

An  important  branch  of  his  duties  as  a  fiscal  officer  was  the 
forfeiture  of  deodands.  Omnia  quoe  movent  ad  mortem  9unt  deo- 
danda  ;  all  personal  chattels,  such  as  horses,  wagons,  cattle,  ships, 
&c.,  which  contributed  to  the  death  of  any  person,  were  sedu- 
lously pronounced  "  accursed  things,"  and  by  a  pious  fraud  of 

1  6  Vin.  Abr.  242.  «  4  Edw.  I. 
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the  church  were  forfeited  to  be  distributed  in  pios  usus^ — usually 
paid  for  masses  for  the  benefit  of  the  deceased's  soul.  Infants 
being  deemed  incapable  of  sin,  no  deodand  was  necessary  to 
purchase  propitiation,  provided  the  thing  were  at  rest  and  the 
infant  fell  from  it ;  but  if  the  thing  moved  to  his  death,  then 
it  was  a  deodand.  Some  curious  distinctions  arose  in  course  of 
time  in  the  construction  of  the  law  upon  this  portion  of  the  king's 
royal  revenue.  When  a  moving  carriage  caused  the  death,  both 
horses  and  carriage  were  forfeited  ;  but  if  the  deceased  fell  from 
a  wheel  when  not  in  motion,  the  wbeel  only  was  a  deodand.  If 
a  man  in  watering  his  horse  were  drowned,  it  being  the  fault 
of  the  animal,  the  horse  was  forfeited ;  but  if  the  man  were 
drowned  by  the  violence  of  the  stream,  the  horse  would  not  be  a 
deodand.  Where  a  man  fell  from  a  ship  in  salt  water  and  was 
drowned,  no  deodand  was  due ;  but  if  he  fell  from  a  ship  or  boat 
in  fresh  water,  the  vessel  was  forfeited.^ 

Juries  soon  learned,  however,  that  when  a  husband  and  father 
was  killed  in  falling  from  his  cart,  it  was  something  of  a  hard- 
ship for  his  family,  already  deprived  of  their  support,  to  forfeit 
the  horses  and  cart  in  addition  to  their  other  loss,  and  therefore 
it  became  the  custom  to  find  that  only  some  small  portion,  as  the 
left  fore-wheel  of  the  cart,  contributed  to  the  death.^  When  a 
person  was  drowned  in  a  well,  the  well  was  to  be  filled  up. 

In  cases  of  felo  de  «e,  forfeitures  included  all  goods  and  chat- 
tels of  the  suicide,  and  consequently  became  of  serious  impor- 
tance to  the  surviving  family.  And  it  is  in  allusion  to  the  tortuous 
devices  resorted  to  by  claimants  to  save  the  forfeiture  that  Shake- 
speare puts  into  the  mouth  of  the  grave-digger  the  sapient  speech 
about  Ophelia's  being  drowned,  not  by  herself,  but  by  the  water. 
The  curious  student  may  discover  the  original  of  this  "  crowner's 
quest  law  "  in  Hales  v.  Petit^^  where  it  is  solemnly  argued  on  one 
side  that  Sir  James  Hales  in  drowning  himself  had  committed  an 
act  of  felony  during  his  lifetime,  and,  per  contra^  that  the  felony 
not  being  complete  until  death  consummate,  he  committed  none 
while  alive,  and  therefore  no  forfeiture  was  due.*  Finally,  the 
coroner's  duty  was  to  take  cognizance  of  certain  pleas  of  the 
crown,  and  to  make  inquiry  in  cases  where  "  any  be  slain  or 
suddenly  dead  or  wounded."     He  held,  as  it  were,  the  court  of 

I  1  Hawk.  P.  C.  c.  26,  §  6.  «  Jervis,  Cor.  204. 

«  Plowd.  260.  *  WaUace,  Reporters,  103. 

VOL.  XI.  32 
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first  instance ;  for  formerly,  in  England,  the  coroner's  jury  per- 
formed the  function  of  our  grand  jury :  their  investigation  was 
the  preliminary  hearing  of  the  case,  and  when  their  verdict  accused 
any  one,  the  ^^  inquisition  "  was  the  indictment  upon  which  the  ac- 
cused was  tried  ;  and  accordingly  the  old  reports  contain  instances 
of  arraignment  on  inquisitions,  traversing,  and  quashing.  They 
were  worded  as  carefully  as  indictments  now  are,  and  were  in  all 
respects  treated  as  such. 

These  consequences  now  no  longer  result  from  the  inquest. 
While  the  coroner  in  England  still  binds  over  a  person  incul- 
pated by  the  verdict  to  appear  at  the  next  assizes,  there  is  never- 
less  instituted  at  the  same  time  a  parallel  proceeding  in  the  courts, 
and  if  an  indictment  is  there  found,  the  accused  is  tried  on  that 
alone.  If  the  courts  fail  to  return  an  indictment,  however,  he  is 
still  obliged  to  appear  at  the  assizes,  and  there  be  discharged. 
In  this  country,  the  coroner's  inquest  has  no  such  consequences ; 
indeed,  it  has  no  consequences  at  all.  No  prosecution  is  ever 
based  upon  it ;  it  is  not  used  or  referred  to  at  the  subsequent 
trial.  And  although  a  coroner  is  by  statute  authorized  to  cause 
the  arrest  of  one  accused  ,by  the  verdict,  it  is  only  to  bring  him 
before  some  magistrate  for  examination.  Practically,  however, 
this  power  is  very  rarely  invoked,  as  the  suspected  person  is 
almost  always  in  custody  before  the  coroner  has  any  knowledge 
of  the  case. 

The  coroner's  jury  is  as  ancient  as  the  coroner  himself.  But 
formerly  its  members  were  the  accusers  or  witnesses  rather  than 
the  judges,  and  were  summoned  from  the  neighborhood  as  persons 
likely  to  be  acquainted  with  the  facts.  They  might  formerly, 
from  their  own  knowledge,  and  without  having  any  evidence 
brought  before  them,  return  a  verdict.  Though  still  sworn  to 
return  a  true  inquisition  according  to  their  knowledge  and  such 
evidence  as  shall  be  laid  before  them,  they  are  no  longer  wit- 
nesses ;  nor,  indeed,  ought  a  juror  to  communicate  facts  within  his 
knowledge  to  his  fellow-jurors,  unless  he  testifies  under  oath ; 
and  the  better  practice  in  such  a  case  is  to  inform  the  coroner 
before  the  impanelling  of  the  jury  that  he  desires  to  testify, 
and  not  to  serve  as  a  juror.  If  the  phrase  "  your  knowledge  " 
in  the  oath  has  any  meaning  at  all  now,  it  probably  has  reference 
to  such  information  as  the  jurors  shall  obtain  from  ocular  inspec- 
tion of  the  body,  the  premises,  the  instruments  used,  or  other 
things  brought  to  their  attention. 
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Sudden  deaths,  not  accompanied  by  suspicions  circumstances, 
it  was  not  within  the  coroner's  province  to  inquire  of.  "  The 
dying  suddenly,"  says  Jervis,  "  is  not  to  be  understood  of  a 
fever,  apoplexy,  or  other  visitation  of  God ;  and  coroners  ought 
not  in  such  cases,  nor  indeed  in  any  case,  to  obtrude  them- 
selves into  private  families  for  the  purpose  of  instituting  inquiry, 
but  should  wait  until  they  are  sent  for  by  the  peace  officers  of 
the  place,  to  whom  it  is  the  duty  of  those  in  whose  houses  violent 
or  unnatural  deaths  occur  to  make  immediate  communication. 
But  under  whatever  circumstances,  this  authority  must  be  exer- 
cised within  the  linjits  of  a  sound  discretion ;  and  unless  there  be 
reasonable  ground  of  suspicion  that  the  party  came  to  his  death 
by  violent  and  unnatural  means,  there  is  no  occasion  for  the  in- 
terference of  the  coroner."  The  Court  of  King's  Bench  have 
repeatedly  censured  coroners  for  holding  frequent  and  unneces- 
sary inquests  for  the  sake  of  enhancing  their  fees,  where  there  was 
no  reasonable  probability  or  suspicion  that  the  deaths  occurred 
from  violence  or  unnatural  causes,  as  where  bodies  were  washed 
ashore,  evidently  drowned  by  the  ordinary  perils  of  the  sea.  In 
one  case,  where  a  woman  died  of  a  fever  resulting  from  ampu- 
tation, and  a  coroner  threatened  to  hold  an  inquest  and  extorted 
money  for  abstaining  from  it,  for  which  offence  he  was  sentenced 
to  pay  a  fine  of  £100  and  to  imprisonment  for  six  months,  Mr. 
Justice  Grose,  in  passing  sentence,  said  that  the  coroner,  under 
these  circumstances,  had  no  pretence  or  authority  for  taking  any 
inquest  at  all ;  but,  if  the  case  warranted  his  so  doing,  he  was 
equally  criminal  in  having  extorted  money  to  refrain  from  doing 
his  office.^  And  Lord  Ellenborough,  in  Rex  v.  Justices  of  Kent^ 
observed  that  there  were  many  instances  of  coroners  having  exer- 
cised their  office  in  the  most  vexatious  and  oppressive  manner,  by 
obtruding  themselves  into  private  families,  to  their  great  annoyance 
and  discomfort,  without  any  pretence  that  the  deceased  had  died 
otherwise  than  by  a  natural  death,  which  was  highly  illegal.^ 

If  this  is  the  construction  of  the  English  statute,  whose  words 
are  that  the  coroner  is  to  make  inquiry  upon  such  as  "  be  slain  or 
suddenly  dead  or  wounded,"  a  fortiori^  would  it  apply  in  this 
country,  where,  as  in  Massachusetts,  the  statute  authorizes  in- 
quests ^^  upon  dead  bodies  of  such  persons  only  as  shall  be  sup- 
posed to  have  come  to  their  death  by  violence ;  "  ^  and  the  Revised 

1  1  East,  P.  C.  382.  2  11  East,  229.  »  Mass.  G.  S.  175,  §  1. 
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Statutes,  from  which  this  provision  is  copied,  stated  further,  "  and 
not  when  the  death  is  believed  to  have  been  occasioned  by- 
casualty.*'  ^ 

It  is  well  known  that  coroners  now  frequently  hold  inquests 
when  the  death  can  by  no  possible  construction  be  brought  within 
the  terms  of  the  statute.  But  this  attempt  at  enlarging  their 
office  and  fees  is  by  no  means  a  new  or  recent  device  on  their 
part.  So  long  ago  as  the  reign  of  Henry  VIII.  the  endeavor 
to  extend  the  statutes  to  cases  of  palpable  misadventure,  as  well 
as  of  homicide,  caused  the  legislature  to  enact  that  if  a  coroner 
should  take  fees  for  holding  inquests  in  cases  of  accident,  he 
should  suffer  a  penalty  of  forty  shillings  for  every  person  dead 
by  misadventure.^ 

It  is  amusing  to  read  now-a-days  that  anciently  the  office  was 
of  such  great  dignity  that  no  coroner  wduld  condescend  to  be 
paid  for  serving  his  country ;  indeed,  the  Statute  of  Westminster 
1,  c.  10,  which  is  an  affirmance  of  the  common  law,  enacted  that 
a  coroner  demanding  remuneration  to  do  his  duties  should  suffer 
a  great  forfeiture  to  the  king ;  ®  and  for  not  having  lands  and  ten- 
ements sufficient  in  the  county  to  maintain  the  state  and  dignity 
of  his  office,*  and  for  being  communis  mercator^^  coroners  were  in 
those  days  removed. 

Ever  since  the  days  of  Shakespeare,  coroners  and  their  pro- 
ceedings have  been  a  butt  and  laughing-stock.  Umfreville,  who 
wrote  with  devout  sobriety,  and  was  himself  a  coroner,  is 
obliged  to  warn  coroners  that  notice  of  a  violent  death  should  be 
received  regularly -from  the  peace  officer,  and  to  plead  that  it 
should  not  be  secured  "  meanly  by  himself  or  emissaries  to  run 
or  hunt  after  the  dead,  as  I  fear  is  too  commonly  the  practice." 
And  elsewhere  he  is  forced  sorrowfully  to  acknowledge  that  "  the 
office  itself  is  in  despise."  He  wrote  over  a  century  ago  ;  but  it 
may  be  questioned  whether  his  good  advice  has  been  followed.  That 
this  ridicule  is  only  too  well  earned,  countless  anecdotes  of  coroners 
and  their  juries  attest.  One  of  the  latest  is  the  following  from 
England,  taken  from  a  recent  number  of  the  Medical  and  Surgi- 
cal Journal :  — 

"  A  drunken  man  struck  a  furious  blow  at  his  brother,  and  fell  dead,  the 
blow  not  being  returned.     A  post-mortem  examination  was  ordered,  and 

1  Rev.  Stat.  c.  140,  §  1.  «  1  Hen.  8,  c.  7.  «  2  Inst.  176,  210. 

♦  2  Inst.  132.  *  2  Inst.  82. 
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the  Burgeon  was  able  to  give  positive  evidence  that  the  man  died  of 
apoplexy,  without  a  sign  of  personal  injary.  In  spite  of  this  evidence  the 
coroner  directed  the  jury  to  find  a  verdict  of  *  manslaughter,'  and  then  de- 
livered himself  as  follows :  <  E.  R,  these  twelve  gentlemen  have  made  a 
very  careful  inquiry  into  the  death  of  your  brother,  and,  considering  the 
provocation  you  received,  have  thought  it  their  duty  to  bring  in  a  verdict 
of  manslaughter  instead  of  murder,  and  it  is  therefore  my  duty  to  com- 
mit you  to  prison  on  that  charge;  but  I  wish  you  to  remember,  that 
although  you  may  escape  the  punishment  of  death,  yet  I  have  no  doubt 
that  in  the  sight  of  Grod  a  man  who  kills  his  brother  is  more  guilty  than 
one  who  does  not.' " 

These  well-authenticated  eases  call  for  our  pity  no  less  than 
our  wonder  that  such  proceedings  are  allowed  to  continue.  It  is 
as  if  a  demented  harlequin  robed  in  motley  rags  sat  in  state  with  a 
tinsel  crown  and  sham  sceptre,  and  issued  his  mandates  of  pon- 
derous import  to  his  imaginary  subjects.  Few  only  laugh  at 
them,  no  one  ever  heeds  them. 

One  of  the  most  marvellous  features  about  this  whole  matter  is 
the  good-natured  forbearance  and  indolence  with  which  the  office 
and  its  abuses  have  been  tolerated,  without  any  serious  attempt 
at  their  reformation  or  total  extinction.  It  had  been  apparent  for 
centuries  that  the  office  was  practically  of  no  use ;  that  its  func- 
tions had  in  courae  of  time  been  absorbed  by  courts  of  justice  and 
other  agencies  better  fitted  for  their  discharge,  and  that  their  con- 
tinuance in  the  coroner  was  of  no  service  to  the  community; 
that  the  grossest  ignorance  paraded  itself  in  the  anciently  honored 
and  important  office ;  that  it  had  grown  to  be  a  prolific  source  of 
corruption  and  abuse :  and  yet  it  was  not  until  last  year  that  the 
outrageous  proceedings  in  two  cases  in  Great  Britain,  and  several 
others  in  this  country,  awakened  public  attention  to  the  need  and 
importance  of  a  change.  Once  thoroughly  aroused,  men  see  the 
great  peril  and  scandalous  reproach  to  the  administration  of  law 
which  exist  under  the  present  system,  and  are,  at  last,  fairly  pre- 
pared to  lay  the  axe  at  the  root  of  the  evil  once  and  for  all  time. 

The  two  cases  in  Great  Britain  well  illustrate  two  opposite 
kinds  of  abuse  which  flourish  under  the  present  law,  the  first  due 
to  the  gross  ignorance  and  incapacity  of  the  average  coroner  as  a 
judicial  investigator,  the  other  to  the  officious  zeal  which  under 
the  claim  of  duty  obtrudes  itself  upon  the  privacy  of  a  mourn- 
ing household,  without  cause  or  justification. 
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Charles  Turner  Bravo  was  a  young  barrister,  of  strong  consti- 
tution and  sound  health,  who  had  recently  been  married  to  a 
widow  possessed  of  a  handsome  income.  One  day  after  dinner 
he  was  taken  suddenly  and  violently  ill,  and  showed  all  the  symp- 
toms of  metallic  poisoning.  To  the  physicians  who  were  called 
he  resolutely  denied  having  taken  such  a  poison,  though  Mrs. 
Cox,  a  companion  of  his  wife,  afterwards  told  them  that  he  had 
confessed  to  her  that  he  had  taken  it,  and  implored  her  not  to  tell 
his  wife.  In  the  course  of  the  next  day  he  died.  Chemical  analysis 
of  the  vomited  food  and  of  the  contents  of  the  intestines  con- 
clusively proved  it  to  be  a  case  of  poisoning  by  tartar  emetic. 
At  his  last  meal  Mr.  Bravo  had  partaken  of  all  the  food  in  com- 
mon with  his  wife  and  Mrs.  Cox.  The  only  thing  which  he  alone 
had  used  was  a  bottle  of  Burgundy. 

The  resolute  denial  of  the  deceased  in  extremis  to  his  physicians 
that  he  had  taken  poison,  although  informed  in  the  most  solemn 
terms  by  Sir  William  Gull  that  the  consequences  of  his  denial 
might  be  to  throw  suspicion  on  some  one  else,  and  the  apparent 
absence  of  motive  for  an  act  of  self-destruction,  occasioned  doubt 
as  to  his  having  committed  suicide.  The  coroner,  however, 
adopting  from  the  first  the  theoiy  of  suicide,  heard  only  a  por- 
tion of  the  testimony.  No  examination  was  suggested  of  the 
wine  remaining  in  the  bottle,  nor  was  it  accounted  for ;  no  in- 
quiry was  made  as  to  where  the  tartar  emetic  was  procured ;  the 
wife  of  the  deceased  was  not  examined ;  and  the  coroner  positively 
declined  to  examine  one  of  the  physicians  who  had  been  in 
attendance,  and  who  offered  to  testify. 

The  necessary  result  of  this  perfunctory  proceeding  was  a  ver- 
dict that  the  deceased  died  from  the  effects  of  antimonial  poison, 
but  how  or  by  whom  the  poison  was  administered  there  was  no 
evidence  to  show.  In  other  words,  the  only  fact  found  by  the 
verdict  was  that  which  the  medical  inquiry  satisfactorily  estab- 
lished, that  the  death  had  resulted  from  poison ;  and  the  only 
purpose  for  which  an  inquest  is  ever  justifiable,  —  to  ascertain 
whether  a  crime  had  been  committed  or  not,  was  left  wholly  out 
of  sight. 

Certain  suspicious  circumstances  in  the  case  and  the  position 
taken  by  the  medical  gentlemen  in  attendance  on  the  deceased 
caused  the  whole  matter  to  become  notorious ;  and  such  was  the 
public  indignation  aroused  by  this  palpable  farce  and  miscarriage 
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of  justice,  that  the  attention  of  the  government  was  drawn  to  tb« 
ease.  The  Attorney-General  moved  the  Court  of  Queen's  Bench 
to  quash  the  inquisition,  and  have  a  special  commission  appointed 
to  hold  another  inquest.  The  Solicitors  of  the  Treasury  were 
set  at  work  upon  the  case,  and  after  many  weeks  of  a  most  search- 
ing and  careful  investigation,  during  which  all  manner  of  collat- 
eral inquiry  was  indulged  in,  attended  on  both  sides  by  eminent 
counsel,  the  second  verdict  was  returned  to  the  effect  that  Mr. 
Bravo  did  not  commit  suicide ;  that  he  did  not  die  by  misadven- 
ture ;  that  he  was  wilfully  murdered  by  having  tartar  emetic 
administered  to  him,  but  that  there  was  not  sufficient  evidence  to 
fix  the  guilt  upon  any  person  or  persons.  If  a  crime  was  here 
committed,  the  failure  of  the  coroner  to  inquire  into  facts  clearly 
connected  with  the  death  —  such  as  examining  the  contents  of 
the  bottle  from  which  Mr.  Bravo  alone  had  partaken  at  his  last 
meal  —  probably  defeated  the  ends  of  justice ;  if  it  was  not  a  case 
of  crime,  but  of  suicide  or  accident,  the  hurried  and  slip-shod 
manner  in  which  the  first  inquiry  was  conducted  aroused  a  painful 
suspicion,  and  occasioned  a  long  and  expensive,  and,  as  it  proved, 
fruitless  investigation.  In  either  view  of  the  matter,  proper  care 
and  a  decent  regard  for  the  important  interests  involved  would 
have  insured  the  utmost  care  at  the  first  hearing,  and  obviated 
the  needless  and  scandalous  second  inquest. 

Sir  Charles  Lyell,  the  eminent  geologist,  died  after  a  lingering 
illness,  resulting  mainly  from  his  advanced  age.  Some  time 
previous  to  his  death  he  had  stiunbled  on  the  staircase,  and 
lallen  in  such  a  manner  as  to  inflict  some  injury,  which  probably, 
in  his  already  weak  state,  hastened  his  decease.  He  had  been 
attended  by  eminent  physicians,  who  regularly  certified  the 
cause  of  his  death.  The  body,  encased  in  a  leaden  coffin  and 
an  oaken  box  surrounding  it,  was  lying  in  his  house  ready  for 
interment.  At  this  moment  Coroner  Hardwicke,  stimulated  by 
an  over-zealous  officiousness,  obtained  admittance  to  the  house, 
and  declared  his  intention  to  hold  an  inquest.  Though  remon- 
strated with,  and  fully  informed  that  there  was  nothing  in  the 
facts  calling  for  such  a  proceeding,  he  insisted  upon  holding  the 
inquest,  and,  it  is  said,  with  his  own  hands  aided  in  tearing  open 
the  oaken  box  and  the  leaden  casket,  and  thereupon  proceeded 
to  view  the  body.  This  was  too  much  for  even  tradition-lov- 
ing England,  and  such  a  storm  arose  in  consequence  of  this 
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outrage,  that  even  the  previous  good  character  and  entirely  blame- 
less life  of  Dr.  Hardwicke  did  not  save  him  from  most  severe 
condemnation.  Unless  verbal  changes  have  occurred  in  the 
statutes  on  the  subject,  it  will  be  seen  that  this  case  comes  di- 
rectly within  the  principle  laid  down  in  the  case  above  cited.^ 

In  Prussia,  Austria,  France,  and  other  countries  of  Europe,  the 
coroner  is  unknown.  In  France  the  Procureur,  the  prosecuting 
oflBcer,  proceeds  to  the  place  where  a  crime  has  been  committed, 
and  makes  the  investigation.  He  has  the  power  to  summon  wit- 
nesses and  take  their  testimony  in  writing,  which  is  read  to  and 
signed  by  them ;  to  prevent  egress  from  the  house  or  departure 
from  the  neighborhood,  when  he  deems  it  necessary ;  and  to  seize 
all  papers  and  other  articles  supposed  to  be  connected  with  the 
crime.  He  is  authorized  to  take  with  him  to  the  place  of  the 
crime  one  or  two  persons  deemed  by  their  art  or  profession  capa- 
ble of  appreciating  the  nature  and  circumstances  of  the  crime, 
and,  where  a  violent  or  suspicious  death  is  the  subject  of  inquiry, 
he  is  aided  by  one  or  two  health  officers,  always  physicians,  who 
are  to  report  on  the  causes  of  death  and  the  condition  of  the 
body.  He  is  the  person  subsequently  charged  with  the  prosecu- 
tion of  the  criminal.*  In  Austria  this  function  likewise  devolves 
upon  the  public  prosecutor. 

In  Prussia  the  judge  of  first  instance,  assisted  by  a  surgeon,  an 
actuary,  and  two  officers  of  the  court,  makes  the  investigation. 
The  procedure  there  is  as  well  by  hearing  testimony  for  and 
against  the  accused  as  by  repeatedly  questioning  the  accused  with 
a  view  to  obtaining  a  confession.^  In  Scotland,  though  the  name 
of  "  crowner  "  is  still  known,  a  Procurator  Fiscal,  corresponding 
to  the  Procureur  of  France,  performs  the  duties  of  the  first  in- 
vestigation. None  of  these  countries  have  a  jury  on  the  pre- 
liminary examination. 

Cogent  reasons  in  favor  of  these  systems  exist,  and  in  some  of 
the  late  discussions  in  England  the  Scoteh  method  has  been  strongly 
advocated.  Certainly  the  practice  in  these  countries  is  more  logi- 
cal and  reasonable  than  that  of  England  and  our  country.  Laying 
aside  for  a  moment  the  traditional  and  historical  associations  of  the 
office,  in  our  day  the  sole  purpose  of  the  coroner's  office  is  the  detec- 
tion of  crime.    That  is  a  subject-matter  for  legal  inquiry.     But 

»  1  East,  P.  C.  3S2.  «  Teulet,  Lea  Codes  1860. 

•  Mittermayer's  Feuerbach's  Lehrbuch. 
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a  portion  of  that  inquiry,  where  a  dead  body  is  found,  is  neces- 
sarily, first,  to  determine  whether  a  homicide  has  been  committed 
at  all,  or  whether  the  death  is  in  the  ordinary  course  of  nature. 
This  feature  is  clearly  matter  for  medical  science,  to  be  decided 
upon  an  inspection  and  examination  of  the  body.  The  fact  that 
a  homicide  has  been  committed  being  established,  the  only  remain- 
ing question  is,  how  and  by  whom  was  it  done.  This  involves  the 
testimony  of  witnesses  to  external  facts,  and  the  taking  of  testi- 
mony is  a  judicial  duty.  Until  crime  is  suspected,  the  question  is 
medical ;  the  moment  crime  is  suspected,  it  is  wholly  legal.  What 
the  crime  is  under  the  law ;  whether  the  manner  and  circum- 
stances of  its  commission  constitute  one  degree  or  another ;  what 
testimony  is  admissible  and  properly  bears  upon  the  issue, — 
these  are  all  legal  questions,  unmixed  with  medicine.  Nothing 
can  be  more  logical  than  to  impose  the  duty  of  making  this  in- 
quiry upon  the  ordinarjr  agencies  intrusted  with  the  discharge 
of  judicial  functions.  In  England  and  our  own  country  we  do 
intrust  all  subsequent  steps  in  the  conduct  of  the  criminal  cause 
to  the  judicial  tribunals.  Indeed,  we  employ  the  tribunal  of  last 
resort  and  the  highest  law  officer  of  the  State  to  conduct  it. 
We  guard  with  the  utmost  care  the  rights  of  the  accused,  by 
allowing  him  the  right  of  challenge,  the  assistance  of  counsel, 
and  the  process  of  the  State  to  compel  the  attendance  of  wit- 
nesses. In  these  later  stages  we  are  duly  conscious  of  the  grave 
trust  committed  to  our  charge.  But  in  the  earliest  and  often 
most  important  part  of  the  inquiry,  when  the  deed  and  its 
traces  are  fresh,  we  commit  the  care  of  the  case  involving  the 
life  of  a  fellow-being  and  the  welfare  of  the  State,  to  an  officer 
not  attached  to  the  courts,  and  forming  no  part  of  the  judicial 
system,  generally  not  even  a  lawyer,  much  less  skilled  in  the 
delicate  and  intricate  questions  that  may  and  must  arise  in  every 
such  inquiry.  And  this  is  done  in  England  and  here,  not  upon 
any  logical  ground  or  for  any  valid  reason,  but  from  a  blind 
reverence  for  tradition  and  antiquity,  and  in  spite  of  all  reason, 
logic,  and  common  prudence.  No  one  of  us  would  think  of 
committing  his  private  affttirs  to  a  person  wholly  unskilled ;  and 
yet,  as  States,  we  lazily  follow  the  old  beaten  track,  suitable 
enough  for  a  time  when  a  single  officer  was  intrusted  with  the 
greatest  variety  and  diversity  of  duties,  and  for  an  age  when  a 
verdict  of  "  died  by  the  visitation  of  God  "  was  all-sufficient  to 
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account  for  what  want  of  perseverance  and  skill  failed  to  dis- 
cover. 

The  most  potent  word  as  yet  spoken  on  this  subject  in  Great 
Britain  is  the  admirable  address  of  Mr.  Herschell,  before  the 
Social  Science  Congress  at  Liverpool,  in  which  he  shows  clearly 
the  folly  and  danger  of  the  present  system,  and  advocates  the 
establishment  of  a  mixed  tribunal,  consisting  of  one  medical  man 
and  one  or  two  lawyers,  to  conduct  these  preliminary  examinations. 

The  coroner's  jury,  it  is  agreed  on  both  sides  of  the  water,  is  a 
wholly  useless  and  somewhat  objectionable  body.  In  the  first 
place,  the  manner  of  their  selection  in  this  country  by  a  constable 
is  not  calculated  to  produce  good  material ;  and,  in  fact,  the  igno- 
rance and  worthlessness  of  this  body  in  point  of  character  and 
intellect  are  proverbial.  But  when,  in  addition,  it  is  remembered 
that  they  add  nothing  to  the  value  or  efficacy  of  the  proceed- 
ing; that  any  intelligent  professional  man  can  reach  a  correct 
result  more  easily  and  much  sooner  unimpeded  by  twelve  or  six 
uninformed  men  than  with  them  ;  that,  so  far  as  any  results  flow 
from  their  work,  it  is  altogether  useless,  nothing  whatever  being 
done  with  a  verdict  after  it  is  found,  as  it  is  neither  the  basis 
of,  nor  any  assistance  in,  any  later  proceeding,  and  the  criminal 
courts  proceed  wholly  without  respect  or  reference  to  it ;  that  it 
protects  no  one,  as  there  is  at  that  stage  no  one  accused ;  that, 
therefore,  it  is  no  safeguard,  and  that  in  the  slow,  cumbersome 
process  before  it  much  precious  time  is  lost,  often  to  the  detri- 
ment of  justice  ;  when,  finally,  it  is  considered  that  the  publicity 
of  the  proceedings,  the  loose  and  vague  manner  of  conducting 
them,  and  the  vast  mass  of  irrelevant  and  often  highly  improper 
matter  which  the  coroner,  ignorant  of  the  rules  governing  the 
admission  of  valid  evidence,  suffers  to  be  dragged  into  the  case, 
tend  directly  to  thwart  justice,  and,  in  our  age  of  eager  reporting, 
manifestly  to  demoralize  and  corrupt  the  public  mind,  —  it  is  not 
apparent  what  benefits  we  derive  from  a  further  retention  of  the 
jury.  They  aid  in  nothing,  they  retard  and  endanger  much, 
and  are  a  great  expense. 

In  England,  and  in  New  York  and  several  other  of  the  United 
States,  coroners  are  elected.  In  Massachusetts  they  are  appointed 
by  the  governor  and  council.  In  Connecticut  the  office  does  not 
exist,  a  constable  performing  its  duties. 

The  grave  and  responsible  powers  lodged  in  the  hands  of  an 
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oflQcer,  combining  in  his  pei'son  the  function  of  a  medical  expert, 
a  witness,  and  a  judge,  are  sufficiently  apparent  to  make  us  watch- 
ful of  their  further  abuse.  The  uselessness  of  their  present  pro- 
cedure, compared  with  the  truly  valuable  results  to  the  cause  of 
public  health  and  safety  which  would  follow  a  scientific  distribu- 
tion of  their  incongruous  functions,  is  a  sufficient  warrant  for 
abolishing  the  office  as  at  present  constituted,  and  dividing  its 
duties  between  the  professions  respectively  fitted  for  their  dis- 
charge. 

The  coroner  now  exercises  his  choice  in  calling  in  a  medical 
man  to  make  the  examination  and  autopsy.  In  the  absence 
of  sufficient  legislation  to  prevent  untrained  persons  from  prac- 
tising medicine,  this  method  of  carrying  on  the  examination  is  no 
guarantee  of  special  fitness,  and  is  calculated  to  inspire  distrust. 

The  medical  officer  should  be  a  permanent  appointed  official, 
of  high  character  and  standing,  whose  duty  it  should  be  to  make 
the  preliminary  examination  of  a  dead  body,  and  decide  whether 
the  death  was  violent  or  natural.  In  the  former  case,  he  should 
at  once  notify  a  judicial  officer,  who  should  thenceforth  take 
charge  of  the  examination,  leaving  for  the  physician  no  other 
duty  than  that  of  testifying  at  the  subsequent  trial.  The  vast 
excess  of  inquests  held  over  all  reported  statistics  of  crime  is  a 
strong  indication  that  the  existing  coroners  are  very  deficient  in 
medical  knowledge.  In  Boston,  during  the  last  fiscal  year  there 
were  held  four  hundred  and  twenty-three  views  and  one  hundred 
and  ten  inquests.  In  Manchester,  during  the  years  1863-1873 
there  were  three  thousand  five  hundred  and  five  inquests  held,  in 
which  the  jury  found  that  the  parties  had  died  *'  from  natural 
causes."  This  monstrous  number  of  apparently  needless  inquests 
caused  the  Watch  Committee  to  report  the  fact  to  the  City  Coun- 
cil. Not  only  would  this  abuse  be  prevented  by  the  appointment 
of  competent  and  reputable  medical  men,  who,  by  an  intelligent 
examination,  would  in  most  cases  be  able  to  decide  at  once  that 
the  death  was  natural,  and  no  further  investigation  needful,  but 
their  records  would  furnish  a  valuable  contribution  to  the  litera- 
ture of  medico-legal  science. 

On  whom  the  remaining  duty  of  taking  the  testimony  and  de- 
termining the  law  should  devolve,  is  a  question  upon  which  there 
may  be  different  opinions.  Should  the  district  attorney  who 
has  charge  of  the  later  conduct  of  the  case  officiate  ?    Should  it 
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be  a  justice  of  some  court  ?  In  favor  of  the  first  proposition,  it 
may  be  said  that  since  it  is  merely  an  inquiry  into  the  facts  and 
not  a  trial,  and  since  the  distiict  attorney  is  the  person  who 
most  needs  the  information  subsequently,  we  may  in  that  respect 
adopt  the  prevailing  practice  of  continental  states  in  Europe. 
.  Moreover,  as  an  accusation  is  often  as  ruinous  to  a  reputation  as 
actual  proof  of  guilt,  there  is  this  advantage  also  in  the  Scotch 
system,  that  the  inquiry  is  carried  on  quietly  until  some  ground 
for  open  action  exists.  A  case  which  illustrates  the  benefits  of 
this  system  is  that  of  a  Scotch  physician,  who,  being  annoyed  by 
the  settlement  and  popularity  of  a  quack  near  him,  instituted 
proceedings  against  him  under  the  Medical  Practitioners'  Act. 
The  quack  thereupon  notified  the  Procurator  Fiscal  that  a  patient 
of  the  doctor's  had  died  in  consequence  of  malpractice.  The  re- 
mains were  disinterred,  and  furnished  positive  proof  that  the 
charge  was  false.  A  public  inquest,  whether  inculpating  or  ex- 
onerating the  physician,  would  certainly  have  proved  his  ruin, 
especially  if,  as  might  have  been  the  case  in  Massachusetts,  the 
quack  himself  had  been  the  coroner  who  instituted  and  conducted 
it.  The  same  advantage  would  be  secured,  however,  in  a  pro- 
ceeding before  a  justice  of  some  court  where  only  material 
evidence  would  be  admitted,  and  the  mass  of  incompetent  and 
pernicious  matter  that  is  always  brought  out  before  a  coroner 
would  be  wholly  excluded. 

But  one  consideration  seems  to  be  decisive  against  this  propo- 
sition :  our  system  of  criminal  prosecution  is  at  variance  with 
that  of  the  countries  where  this  practice  prevails,  and  the  very 
fact  that  with  us  a  neutral  body  intervenes  between  the  prose- 
cutor and  the  accused,  which,  by  a  perfectly  well-established  law 
of  human  action,  necessarily  heightens  the  zeal  of  the  prosecutor, 
must  for  ever  prevent  us  from  uniting  the  prosecutor  and  judge 
in  one  person.  Every  person  familiar  with  the  administration  of 
criminal  law  knows  the  tendency  of  a  prosecutor  to  consider 
every  accused  person  guilty.  Our  judiciary  wisely  recognize  this 
in  assigning  the  various  justices  by  turn  to  preside  over  criminal 
trials,  instead  of  appointing  one  permanent  criminal  judge. 

Judicial  functions  must  not  be  intrusted  to  a  partisan;  and 
a  public  prosecuting  attorney  represents  the  State,  which  is  a 
party.  A  judge  must  be  the  unbiassed  guardian  of  the  interest's 
of  both  parties,  —  of  the  accused  no  less  than  the  State.     The 
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danger  just  pointed  out  was  forcibly  illustrated  at  the  second  in- 
quest in  the  Bravo  case,  where  Mr.  Serjeant  Parry  felt  compelled 
to  remonstrate  against  the  evident  purpose  of  the  Crown  counsel 
to  fasten  guilt  upon  three  certain  persons. 

On  the  other  hand,  there  seems  to  be  no  good  reason  why  the 
preliminary  processes  of  a  criminal  investigation  should  not  be  , 
intrusted  to  the  agencies  charged  with  its  subsequent  conduct. 
As  previously  mentioned,  the  criminal  courts  of  first  instance, 
before  binding  over  a  suspected  person,  are  obliged  to  hear  the 
whole  testimony  de  novo^  unless  the  prisoner  chooses  to  waive  the 
examination.  And  the  only  difference  between  this  examination 
and  that  carried  on  before  a  coroner  is,  that  in  the  court  there 
is  an  accusation,  whereas  before  the  coroner  there  is  as  yet  none. 
The  coroner's  proceeding,  therefore,  has  the  one  advantage  over 
the  court's,  that  witnesses  can  be  summoned  and  compelled  to 
testify  before  any  prosecution  is  instituted.  But  nothing  can  be 
simpler  than  to  transfer  this  right  also  to  the  courts.  As  the 
hearings  before  the  coroner  are,  after  the  view,  held  out  of  sight 
of  the  body  and  remote  from  the  place  of  the  crime,  the  evidence 
being  brought  together  by  police-officers  mainly,  it  seems  equally 
feasible  to  conduct  the  hearing  in  a  court-room,  especially  as  the 
proposed  change,  giving  the  physical  examination  wholly  into 
the  hands  of  responsible  medical  men,  makes  it  unnecessary  for 
the  judge  to  view  the  body. 

The  district  attorney,  being  the  public  prosecutor,  should 
have  charge  of  the  search  for  the  facts,  and,  when  gathered, 
should  lay  them  before  the  magistrate,  who,  without  a  jury, 
should  make  a  report  of  his  finding,  and,  if  he  finds  cause  there- 
for, should  thereupon  institute  the  prosecution. 

The  proposed  changes,  therefore,  are  :  — 

1.  The  abolition  of  the  coroner's  jury. 

2.  The  abolition  of  the  office  of  coroner  as  at  present  consti- 
tuted, and  the  division  of  the  coroner's  functions  between  — 

a.  Medical  officers  to  make  the  physical  examination  and  tes- 
tify to  its  results. 

6.  Judicial  officers  to  hear  the  testimony  and  apply  the  law. 

3.  The  appointment  of  permanent  medical  officers  of  high 
character  and  standing  for  the  former  duty. 

4.  The  transfer  of  the  latter  duty  .to  the  courts  of  first  instance 
or  the  committing  magistrates. 

Theodore  H.  Tyndale. 
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DIGEST    OF    THE    ENGLISH    LAW    REPORTS    FOR    NO- 
VEMBER AND   DECEMBER,   1876,  AND  JANUARY,   1877. 

Acceleration.  —  See  Remainder,  1. 

Accommodation  Bill.  —  See  Bills  and  Notes,  3,  4. 

Accumulation.  —  See  Devise,  2. 

Act  of  God. 
The  defendant  owned  land  upon  which  had  been  built  embankments  for  the 
purpose  of  damming  up  a  natural  stream  which  ran  through  the  land,  thereby 
forming  large  pools.  A  storm  occurred,  accompanied  with  rain,  heavier  than 
ever  known  to  have  taken  place  there  previously ;  and  in  consequence  the  stream 
was  so  swelled  that  it  carried  away  the  plaintiff's  bridges.  The  jury  found 
that  there  was  no  negligence  in  the  construction  or  maintenance  of  the  em- 
bankments, and  that  the  storm  was  of  such  violence  as  to  constitute  the  cause  of 
the  accident  vis  major.  Held,  that  the  defendant  was  not  liable  for  the  dam- 
age.—iVicAo^  V.  Marsland,  2  Ex.  D.  1;  s.  c.  L.  R.  10  Ex.  255;  10  Am. 
Law  Rev.  286. 

Ademption.  —  See  Settlement,  3. 

Advowson.  —  See  Trust,  1. 

Amalgamation. 
D.  purchased  an  annuity  in  the  R.  company,  which  was  empowered  by  its 
deed  of  settlement  to  make  over  its  business  to  another  company.  By  the 
policy,  the  stocks  and  funds  of  the  company  were  during  the  life  of  D.  to  be 
subject  and  liable  to  pay  D.  said  annuity;  but  no  reference  was  made  to  said 
deed  of  settlement  or  to  the  company's  power  to  transfer  its  business  as  afore- 
said. Said  company  transferred  its  business  to  the  E.  company,  and  both 
companies  were  subsequently  wound  up.  Held,  that  D.  could  only  prove 
against  the  E.  company.  —  Dowsers  Case,  3  Ch.  D.  384. 

Ancient  Lights.  —  See  Prescription. 

Annuity. 
1.  A  testator  bequeathed  his  residuary  estate  to  trustees  in  trust  to  pur- 
chase thereout  from  government  an  annuity  for  M.  for  life;  and  he  directed 
that  M.  should  not  be  entitled  to  elect  to  receive  the  price  or  value  of  said 
annuity  in  lieu  of  it,  and  he  declared  that  the  annuity  was  given  for  the  sole 
and  separate  benefit  and  disposal  of  M.,  and  that  if  M.  should  at  any  time 
sell,  alien,  assign,  transfer,  incumber,  or  in  any  wise  dispose  of  or  anticipate 
the  annuity,  it  should  thereupon  cease,  be  void,  and  sink  into  the  residue  of 
the  testator's  estate.  Held,  that  M.  was  not  entitled  to  such  sum  as  would 
purchase  said  annuity;  but  that  said  trustees  should  purchase  an  annuity 
for  M.  to  be  paid  to  her  for  life  or  until  she  should  alien  it.  —  Hatton  v.  May, 
3  Ch.  D.  148. 
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2.  A  testator  gave  an  annuity  to  E.  for  life,  and  after  her  death  to  her 
children  during  their  lives,  and  after  the  decease  of  the  survivor  to  the  testa- 
tor's nephew  and  two  nieces,  equally  between  them.  E.  died  without  having 
had  children.  Held,  that  the  gift  to  the  nephew  and  nieces  was  not  void  for 
remoteness;  and  that  the  nephew  and  nieces  were  absolutely  entitled  to  a 
principal  sum  which  would  produce  said  annuity. — Evans  v.  Walker,  3  Ch. 

D.  211. 

3.  A  testatrix  bequeathed  stock  to  trustees  to  be  laid  out  in  an  annuity  for 
H.  for  life,  and  she  directed  that  H.  should  not  be  entitled  to  have  the  value 
of  his  annuity  in  lieu  thereof,  and  that  if  he  should  sell,  mortgage,  pledge,  or 
anticipate  his  annuity,  the  same  should  cease  and  form  part  of  the  testatrix's 
residuary  estate.  Held,  that  H.  was  absolutely  entitled  to  the  annuity  and 
could  sell  it.  —  HutU-Foulston  v.  Furber,  3  Ch.  D.  285. 

See  Amalgamation;  Priority,  2. 

Appointment. 

1.  By  marriage  settlement,  personal  property  was  assigned  to  trustees  upon 
trust  to  pay  the  income  to  the  wife  to  her  separate  use  for  life;  and  after  her 
decease,  in  case  the  husband  should  survive,  to  pay  him  so  much  of  the  income* 
as  the  wife  should  by  deed  or  will  appoint  for  his  life;  and  subject  thereto 
the  trustees  to  hold  the  property  for  children  of  the  marriage;  and  in  case 
there  should  be  no  children  (which  event  happened)  to  trustees  to  hold  the 
property  in  trust,  in  case  the  wife  should  survive  the  husband,  for  the  wife, 
her  executors,  administrators,  and  assigns,  absolutely,  for  her  sole  and  separate 
use.  The  wife  executed  a  will  during  her  husband's  lifetime,  in  which  she 
exercised  her  power  of  appointment;  and  she  survived  her  husband  without 
having  had  children.  Held,  that  the  will  was  a  valid  exercise  of  her  power « 
of  appointment.  Under  the  settlement  the  wife  had  the  whole  estate  in  the 
property  to  her  separate  use,  and  could  therefore  dispose  of  the  property  by  her 
will;  and  her  will  made  during  coverture  did  not  require  re-execution  after 
the  husband's  death.  —  Bishop  v.  Wall,  3  Ch.  D.  194. 

2.  Under  a  marriage  settlement,  E.  had  a  power  of  appointment  among  his 
children  over  certain  funds  in  the  hands  of  trustees.  The  trustees  lent  said 
funds,  amounting  to  £6,000,  to  E.,  upon  mortgage  of  E.'s  farm.  Many  years 
later,  E.  in  order  to  dispose  of  his  property  in  favor  of  his  two  sons,  executed 
three  deeds  of  even  date.     By  the  first,  to  which  both  his  sons  were  parties, 

E.  settled  said  farm  on  his  elder  son  for  life,  remainder  to  such  son's  children 
as  he  should  appoint,  and  in  default  of  appointment  to  all  such  son's  children 
as  tenants  in  common,  remainder  in  default  of  such  children  to  E.  and  his 
heirs.  By  the  second  deed,  E.  appointed  said  £6,000  to  his  elder  son  absolutely ; 
and  E.  and  said  son  and  the  trustees  released  said  farm,  freed  from  the  mort- 
gage, to  a  trustee  to  the  uses  of  said  first  deed.  By  the  third  deed,  E.  gave 
the  residue  of  his  property  to  his  second  son.  By  his  will,  bearing  the  same 
date,  E.  confirmed  said  deeds;  and  referring  to  the  contingency  upon  which, 
under  said  first  deed,  said  farm  was  limited  to  himself  and  his  heirs,  he  de- 
clared that  upon  the  happening  of  such  contingency  said  farm  should  be 
charged  with  £3,000  in  favor  of  his  daughter,  and  subject  thereto  should 
belong  to  his  second  son.     E.  died,  and  his  daughter  filed  a  bill  against  her 
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two  brothers,  alleging  that  E's  appointment  was  made,  not  for  the  benefit  of 
his  elder  son,  but  with  the  object  of  relieving  his  farm  from  the  payment  of 
said  £6,000,  and  was  therefore  fraudulent  and  void;  and  that  she  was  entitled 
to  one-third  of  said  £6,000.  Held^  that  it  did  not  appear  that  £.  had  made  said 
deeds  with  corrupt  or  improper  intention ;  that  his  disposition  of  said  £6,000 
under  his  power  was  not  so  improper  as  to  be  void  if  there  were  no  fraudulent 
intent;  and  that  although  £.,  if  he  had  not  become  a  party  to  said  deed,  might 
have  claimed  the  benefit  of  the  appointment  in  his  favor,  free  from  the  condi- 
tion that  he  should  release  said  farm  from  said  charge,  yet  having  signed  the 
deeds  he  was  bound  by  the  condition.  —  Roach  v.  Troody  8  Ch.  D.  429. 

3.  M.  had  the  power  of  appointment  over  a  fund  among  her  children, 
and  in  default  of  appointment  the  fund  was  to  go  to  her  children  in  equal 
shares.  M.  appointed  that  trustees  should  stand  possessed  of  the  whole  of 
said  fund  in  trust  to  pay  the  income  of  £1,200,  part  of  the  fund,  to  M's  son  J. 
for  life,  and  after  his  death  in  trust  for  all  the  children  of  J.  equally.  And  in 
case  J.  should  die  without  children,  then  said  £1,200  "  to  be  added  to  and  form 
part  of  the  residue  "  of  her  trust  estate.  The  residue  of  said  fund  M.  ap- 
pointed upon  certain  trusts  for  her  daughters.  J.  died,  leaving  children.  It 
was  admitted  that  the  appointment  to  J.  's  children  was  beyond  M.  *s  power 
and  void.*  Held^  that  upon  J.'s  death  said  £1,200  fell  into  the  residue  of 
M.  's  estate,  and  was  included  in  the  appointment  in  trust  for  M's  daughters.  — 
In  re  Meredith's  Trusts,  3  Ch.  D.  757. 

4.  Legacy  to  V.,  the  testatrix's  daughter  for  life,  and  after  her  death  **  to 
and  amongst  my  other  children  or  their  issue  in  such  parts,  shares,  and  pro- 
portions, manner  and  form,  as  V.  shall  by  deed  or  will  appoint.  * '  The  testatrix 
left  thi'ee  children  besides  V.     Held,  that  V.  had  the  right  to  appoint  in  favor 

'  of  one  of  the  testatrix's  other  children,  and  that  said  power  was  exclusive.  — 
In  re  Veale's  Trusts,  4  Ch.  D.  61. 
See  Settlement,  1,  7. 

Appropriation  op  Payments.  —  See  Bill  of  Lading  ;  Bills  and 
Notes,  1;  Estoppel,  1. 
Attorney's  Lien.  —  See  Lien,  1. 
Bank.  —  See  Bills  and  Notes,  5;  Partnership. 
Bankruptcy.  —  See  Hotel-Keeper;  Partnership;  Settlement,  6. 
Bequest.  —  See  Annuity,  1,2;  Appointment,  3;  Charity;  Contingent 
Remainder;  Divorce;  Election;  Illegitimate  Children;  Legacy; 
Partnership;   Priority,  2;   Remainder;   Settlement,  3;  Trust,  3; 
Wlll. 

Bill  of  Lading. 
Li  order  to  enable  L.  to  purchase  produce  to  be  shipped  to  the  plaintiiF» 
the  plaintiff  agreed  to  allow  L.  to  draw  upon  him,  upon  L's  agreeing  to  hypoth- 
ecate the  documents  of  title  in  the  cargo  to  the  plaintiff,  so  as  to  enable 
him  to  obtain  funds  to  meet  the  bills.  L.  accordingly  drew  upon  the  plaintiff, 
and  purchased  a  cargo,  which  he  shipped  Upon  a  vessel  chartered  by  the  plain- 
tiff's vendees.  A  bill  of  lading  was  signed  and  handed  to  L.,  who  on  the  next 
day  became  bankrupt.     The  liquidator  sent  the  bill  of  lading  to  the  defend- 
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ants  witii  instmctionB  not  to  part  with  it  until  the  value  of  the  cargo  was 
paid  to  them.    Held,  that  the  plaintiff  had  an  equitable  right  to  the  bill  of 
lading,  and  to  sue  the  defendants  for  improperly  withholding  it.  —  Lutscher 
V.  The  Comptoir  d'Escompte  de  Paris,  1  Q.  B.  D.  709. 
See  Bills  and  Notes,  1. 

Bills  and  Notes. 

1.  E.  in  London  ordered  cotton  of  A.  in  Bombay,  and  A.  accordingly  sent  the 
cotton  with  bill  of  lading  to  his  correspondent  in  London,  together  with  a  bill 
of  exchange  drawn  on  E,  containing  the  direction  that  the  amount  of  the  bill 
should  be  placed  to  '^  account  cotton  shipments  as  advised."  £.  accepted  the 
bill,  received  the  bill  of  lading,  and  raised  money  upon  it  from  C,  who  subse^ 
quently  sold  the  cotton.  E.  failed.  A.  claimed  the  proceeds  of  the  cotton  as 
having  been  specifically  appropriated  to  the  payment  of  the  bill  of  exchange. 
Heldy  that  there  was  no  such  specific  appropriation.  —  In  re  Enttcistle,  Ex  parte 
Arfmthnot,  3  Ch.  D.  477. 

2.  By  agreement  between  brewers  and  an  ale  merchant,  the  latter  was  to 
be  allowed  20  per  cent  discount  on  the  invoice  price  of  ale  sold  to  him  on 
payment  in  cash  within  one  month.  The  merchant,  on  purchasing  ale  of  the 
brewers,  gave  them  certain  bills  of  exchange  drawn  by  the  brewers  upon  the 
merchant  and  accepted  by  him.  The  bills  were  not  paid  at  maturity.  Held, 
that  the  bills  were  not  payment,  as  they  were  dishonored  at  maturity,  and  that 
the  merchant  was  not  entitled  to  said  discount.  —  In  re  Cumberland.  Ex  parte 
Worthington,  3  Ch.  D.  803. 

3.  Action  on  a  bill  of  exchange  by  an  indorsee  against  an  indorser.  De- 
fence, want  of  notice  of  dishonor.  Reply,  that  neither  drawer,  acceptor,  nor 
any  indorser  prior  to  the  defendant  had  at  any  time  any  effects  of  the  defend- 
ant in  his  hands;  and  that  the  bill  was  drawn,  accepted,  and  indorsed  by  the 
defendant  and  prior  indorsers,  for  the  purpose  of  raising  money  for  the  de- 
fendant, the  drawer,  and  the  acceptor,  and  the  persons  who  indorsed  before 
the  defendant,  jointly;  and  the  defendant  was  in  no  way  damnified,  even  if 
there  was  no  notice  of  dishonor.  Demurrer  sustained.  —  Foster  v.  Parker,  2 
C.  P.  D.  18. 

4.  In  an  action  against  an  indorser  of  a  bill  of  exchange,  the  indorser  set 
forth  in  his  defence  that  the  bill  was  an  accommodation  bill,  drawn,  accepted, 
and  indorsed  to  enable  another  indorser  to  raise  money  upon  it,  and  that  such 
other  indorser  had  promised  to  meet  the  bill,  but  had  failed  to  do  so,  and  that 
the  said  indorser,  the  defendant,  had  never  received  notice  of  the  dishonor  of 
the  bill.  Held,  that  the  defendant  was  entitled  to  notice  of  dishonor  of  said 
bill.  —  Turner  v.  Samson,  2  Q.  B.  D.  23. 

5.  M.  bought  on  Feb.  11  from  L.  drafts  by  L.  upon  a  Cadiz  merchant.  By 
custom  of  the  London  money  market  such  bills  are  paid  for  upon  the  first  post- 
day  after  their  purchase,  which  in  this  case  was  Feb.  14.  On  Feb.  12,  L.  was 
pressed  by  his  bankers  to  reduce  thetdebt  he  owed  them,  and  accordingly  on 
Feb.  14  gave  them  an  order  requesting  M.  to  pay  them  the  amount  of  said  drafts 
On  Feb.  14,  M.  gave  said  bankers  his  check  for  the  amount  of  said  drafts,  and 
the  bankers  delivered  to  M.  the  said  order  of  L.  on  M.  On  the  same  day,  L. 
failed,  whereupon  M.  stopped  payment  of  the  check  he  had  given  to  said 
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bankers.     Held^  that  the  bankers  were  entitled  to  reooyerfrom  M.  the  amount 
of  his  check.  —  Misa  v.  Currie,  1  App.  Cas.  554. 

Broker.  —  See  Insurance,  2. 
Calls.  —  See  Will,  2. 
Carrier.  —  See  Estoppel. 

Charity. 
A  testator  directed  that  certain  funds,  over  which  he  had  power  of  appoints 
ment,  should,  unless  otherwise  specifically  disposed  of  by  a  codicil  to  his 
will,  become  part  of  his  residuary  estate.  By  a  codicil,  the  testator  gave  lega- 
cies out  of  said  funds  to  certain  societies,  and  the  residue  he  directed  to  be 
given  to  such  charitable  institutions  as  he  should  by  any  future  codicil  direct, 
and,  in  default  thereof,  to  be  distributed  by  his  executors  at  their  discretion. 
The  testator  made  no  further  codicil.  Heldy  that  the  gift  of  the  residue  was 
to  be  distributed  among  charitable  institutions  as  the  executor  should  direct. 
--Pocock  V.  Attomey-Generaly  3  Ch.  D.  342. 

Charge.  —  See  Priority,  2. 

Charterparty. 

1.  Ship-owners  at  Copenhagen  shipped  a  cargo  of  timber  to  Liverpool, 
**for  discharging  the  whole  cargo  at  Liverpool,  five  days."  The  vessel  ar- 
rived at  Liverpool  Sept.  12,  and  got  into  the  dock  to  which  she  was  ordered 
on  the  13th,  but  by  reason  of  the  crowded  state  of  the  dock  could  not  get  a 
berth  at  the  quay,  where  the  unloading  was  by  the  regulations  of  the  dock 
to  take  place,  until  the  17th ;  and  she  began  unloading  on  the  18th,  and  finished 
on  the  23d.  The  plaintiff  offered  to  show  that,  by  the  custom  of  Liverpool  in 
the  case  of  timber  ships,  the  lay-days  began  only  from  the  mooring  of  the 
vessel  at  the  quay,  where  alone  she  was  allowed  to  discharge,  and  not  from  the 
time  of  her  entering  the  dock.  Held,  that  the  evidence  of  said  custom  was  ad- 
missible, although  one  of  the  parties  to  the  contract  of  shipment  was  a  for- 
eigner: it  had  not  the  effect  of  varying  the  terms  of  a  charterparty.  —  Norden 
Steam  Co.  v.  Dempsey,  1  C.  P.  D.  654. 

2.  Under  a  charterparty,  a  vessel  was  to  carry  a  cargo  to  a  good  and  safe 
port  in  the  United  Kingdom,  calling  at  Queenstown  for  orders  which  were  to 
be  forwarded  in  forty-eight  hours,  specifying  such  port.  It  was  agreed  that 
the  liability  of  the  charterers  should  cease  as  soon  as  the  cargo  was  on  board; 
provided  the  same  was  worth  the  freight  at  the  port  of  discharge,  but  the 
owners  to  have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage.  The  owners  brought  an  action  on  the  charterparty,  alleging  that 
the  charterers,  the  defendants,  failed  to  give  orders  as  to  said  vessePs  port  of 
discharge ;  and  also  that  the  charterers  gave  orders  for  discharge  at  a  port  which 
was  not  good  and  safe  within  the  meani^^g  of  said  charterparty.  Demurrer. 
Heldy  that,  under  the  charter,  the  charterers  were  absolved  from  liability  on 
account  of  the  alleged  breaches  of  the  charter,  whether  a  lien  for  damages 
wajB  caused  thereby  or  not.  — French  v.  Gerher^  1  C.  P.  D.  737. 

Check.  —  See  Bills  and  Notes,  5. 
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Child  bn  Ventrb  ba  Mere.  —  See  Legacy,  1. 

Class.  —  See  Legacy,  1,  8;  Perpetuity. 

Codicil.  —  See  Will,  1. 

Colonies,  English.  —  See  Limitations,  Statute  of. 

Common  Carrier.  —  See  Carrier. 

Company. 
A  single  shareholder  cannot  constitute  a  **  meeting'*  of  a  company  under 
82  and  83  Vict.  c.  19,  §  4.  —  Sharp  v.  Dawes,  2  Q.  B.  D.  26. 

See  Amalgamation;  Judgment;  Will,  2. 
Condition. —  See   Annuity,  1;    Appointment,  2;    Vendor    and    Pub- 
chaser,  1. 
Confirmation.  —  See  Settlement,  1. 
Construction.  —  See  Annuity;    Appointment;    Charity;     Charter- 
.  party;  Contingent  Remainder;   Devise;   Illegitimate  Children; 
Insurance,  2,  3;  Legacy;   Mortgage,  1;   Perpetuity;  Remainder; 
Settlement,  4,  6;  Statute;  Trust;  Will,  2. 

Contingent  Remainder. 

A  testator  devised  one  moiety  of  his  real  estate  to  two  trustees  and  their 
heirs,  **  to  the  several  uses  and  upon  the  several  trusts,  and  for  the  several  ends, 
intents,  and  purposes  thereinafter  declared,"  for  the  term  of  one  hundred  and 
twenty  years  next  after  his  decease,  if  S.  should  so  long  live,  and  after  the 
expiration  of  said  term,  and  in  the  mean  time  subject  thereto  to  the  use  of  J. , 
the  husband  of  S. ,  for  life,  with  remainder  to  the  use  of  said  trustees  during  the 
life  of  J.,  to  preserve  contingent  remainders,  remainder  to  the  use  of  all 
the  children  of  S.  living  at  her  decease,  as  J.  and  S.  should  appoint,  and  in 
default  of  appointment  to  the  use  of  all  the  children  of  S.  living  at  the  de- 
cease of  the  survivor  of  J.  and  S.,  and  the  issue  of  such  of  them  as  should  be 
then  dead,  leaving  issue  then  living,  such  issue  to  take  their  parent's  share  as 
tenants  in  common,  with  divers  remainders  over.  The  trustees  were  authorized 
to  **  convey  in  exchange  "  the  devised  property,  and  to  convey  **  in  fee-simple 
upon  partition  "  any  of  the  testator's  undivided  shares  in  property,  and  for  such 
purposes  to  revoke  the  aforesaid  trusts,  and  to  grant  and  convey  the  premises 
whereof  the  uses  should  be  revoked  to  such  person  and  to  such  uses  as  should 
be  necessary,  or  to  declare  such  uses,  estates,  or  trusts  of  the  premises  as  should 
be  necessary.  The  other  moiety  was  devised  upon  like  trusts  for  other  parties. 
J.  died,  leaving  his  wife  S.  surviving;  and  two  years  later  S.  died,  leaving 
children.  Held,  that  there  was  no  legal  estate  in  the  trustees  to  support  the  con- 
tingent remainder  in  the  children  of  S.  during  the  period  between  the  death 
of  J.  and  the  death  of  S.  —  Cunliffe  v.  Braucker,  3  Ch.  D.  393. 

See  Remainder,  2 ;  Settlement,  5. 

Contract.  — See  Bill  of  Lading;  Bills  ai«>  Notes,  2;  Charterparty; 
Frauds,  Statute  of;  Insurance;  Principal  and  Surety. 

Covenant. 
The  vendee  of  a  piece  of  land  adjoining  other  land  of  the  vendor,  covenanted 
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to  erect  a  pump  and  reservoir,  and  supply  water  from  a  well  on  the  vendee's 
land  to  houses  on  the  vendor's  land.  Held,  that  a  purchaser  of  said  land  from 
said  vendee,  with  notice  of  said  covenant,  was  bound  by  it;  and  that  the  court 
would  enforce  the  performance  of  the  covenant  indirectly  by  making  such  an 
order  that  the  purchaser  of  said  land  would  be  guilty  of  contempt  if  he  did 
not  supply  water  according  to  said  covenant.  —  Cooke  \.  Chilcott,  8  Ch.  D.  694. 
See  Mortgage,  1;  Settlement,  5. 

Cumulative  Legacy.  —  See  Will,  1. 
Custom. — See  Charterpakty,  1;   Insurance,  2;  Negotiable  Instru- 
ment. 
Cy-Pr^s.  —  See  Charity. 
Damages.  —  See  Release  of  Damages. 
Debenture.  —  See  Judgment;  Priority,  1. 
Deed.  —  See  Release  of  Damages. 
Demurrage.  —  See  Charterparty,  1. 

Devise. 

1.  A  testator  devised  **my  property  which  is  not  under  settlement  as 
follows;"  and  after  specific  pecuniary  legacies  gave  "the  rest  and  resi- 
due of  my  unsettled  property  "  to  A.  The  testator  held  certain  copyholds  as 
trustee.  Held,  that  the  copyholds  passed  under  the  devise.  — In  re  Brovm  and 
Sibly'8  Contract^  3  Ch.  D.  156. 

2.  A  testator  gave  his  real  and  personal  estate  to  trustees  upon  trust  to 
accumulate  rents  for  twenty-one  years,  and,  at  the  expiration  thereof,  in  trust 
for  tiie  second  and  every  other  yoimger  son  successively  of  W.  in  tail  male, 
and,  failing  such  issue,  in  trust  for  the  first  and  every  other  son  of  H.,  in  tail 
male;  limitations  over.  At  the  expiration  of  said  term,  H.  and  W.  were  both 
living,  and  each  had  one  son  only.  Held,  that  imtil  it  should  be  ascertained 
whether  W.  would  have  a  second  son,  the  rents  of  the  real  estate  went  to  the 
heir-at-law,  and  the  income  of  the  personal  estate  went  to  the  next  of  kin.  — 
Wade-Gerry  v.  Handley,  3  Ch.  D.  374. 

3.  Devise  to  £.  and  her  heirs;  but,  if  £.  should  die  without  leaving 
issue  living  at  her  death,  then  upon  £.'8  death  to  '*  the  nine  children  of  A., 
to  be  equally  divided  among  them."  The  residuary  estate  was  devised  to  F. 
£.  died  without  leaving  issue;  and  only  one  of  said  nine  children  survived  E. 
Held,  that  the  surviving  child  of  A.  took  a  tenancy  for  life  only,  subject  to 
which  the  estate  passed  to  E.  and  her  heirs.  —  Gatenby  v.  Morgan,  1  Q.  B.  D. 
685. 

See  Annuity,  1,  2;  Appointment,  3;  Charity;  Contingent  Rkmain- 
'der;  Election;  Illegitimate  Children;  Legacy;  Perpetuity;  Prior- 
ity, 2;  Remainder;  Settlement,  1,  3;  Trust,  3;  Will. 

Discovery. 
Ship-owners  who  had  shipped  goods  bearing  counterfeits  of  the  plaintiff's 
trade-mark  were  ordered  to  discover  the  name  of  the  consignor,  in  aid  of  pro- 
ceedings to  be  taken  against  such  consignor.  —  Orr  v.  Diaper,  4  Ch.  D.  92. 
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Domicile. 
'*  A  man  having  acquired  a  domicile  of  choice  may  abandon  it,  without  it 
being  incumbent  on  him  to  acquire  a  new  domicile  of  choice ;  that  is  to  say,  he 
may  abandon  his  domicile  of  choice  without  acquiring,  in  strictness,  any  new 
domicile;  because  his  domicile  of  origin  reverts."  Jessel,  M.  R.,  in  King  v. 
Foxwdly  3  Ch.  D.  518. 

Dower.  —  See  Priority,  2. 
Easement.  —  See  Grant;  Prescription. 

Election. 
A  testator  who  was  entitled  imder  a  settlement  to  a  life-estate  in  certain 
cottages  devised  all  his  real  estate  to  his  wife  for  life,  and  after  her  death  he 
devised  said  cottages  to  R.  in  fee.  On  the  testator's  death,  his  wife  who  sur- 
vived him  became  absolutely  entitled  to  said  cottages  under  said  settlement. 
R.,  in  ignorance  of  said  settlement,  sold  his  supposed  reversionaiy  interest  to 
the  plaintiff.  After  the  wife's  death,  the  plaintiff  first  ascertained  that  the 
wife  had  sold  the  cottages  to  a  purchaser  without  notice  of  said  devise  in  the 
testator's  will;  and  the  plaintiff  claimed  compensation  from  her  estate.  Held, 
that  the  wife  had  elected  to  take  said  cottages  against  said  will,  and  must 
make  compensation  to  the  plaintiff  for  the  loss  he  had  sustained  by  not  getting 
possession  of  said  cottages  at  the  death  of  the  widow,'  to  the  extent  of  the 
benefit  she,  the  wife,  received  under  said  will.  —  Rogers  v.  Jones,  3  Ch.  D.  688. 

En  Ventre  sa  Mere.  —  See  Legacy,  1. 

Equity.  —  See    Bill    of    Lading;    Discovery;    Grant;    Jurisdiction; 

Law,  Mistake  of;  Release  of  Damages. 

Estoppel. 

1.  W.,  who  had  intrusted  £7,700  to  P.  for  investment,  was  informed  by 
P.'s  clerk  that  P.  proposed  to  lend  the  money  upon  security  of  leaseholds  at 
Camden.  P.  subsequently  wrote  to  W.,  stating  that  said  sum  had  been  put 
on  mortgage  as  arranged  by  his  clerk  with  W.  P.  died;  and  it  was  found  that 
no  mortgage  existed  in  favor  of  W. ,  but  that  leaseholds  at  Camden  were  mort- 
gaged to  P.  to  secure  £100,000.  Heldy  that  P.  and  those  claiming  under  him 
were  estopped  from  denying  that  said  £7,700  formed  part  of  said  £100,000, 
and  that  it  must  be  paid  to  W.  from  the  larger  sum.  —  Middleton  v.  Pollock, 
Ex  parte  WetheraU,  4  Ch.  D.  49. 

2.  A  railway  company  carried  certain  pictures  to  a  station  where  they 
were  loaded  in  a  van  to  be  forwarded  to  their  destination.  There  a  man, 
falsely  representing  himself  as  in  the  employ  of  M.  who  carried  for  the  com- 
pany, obtained  from  the  company's  delivery  clerk  a  pass  enabling  him  to 
drive  the  van  from  the  company's  yard  and  steal  the  pictures.  Held,  that  the 
company  was  not  estopped  from  denying  that  the  thief  was  their  servant.  — 
Way  V.  Great  Eastern  Railway  Co,,  1  Q.  B.  D.  692. 

Evidence. 
1.  The  defendant  was  licensed  by  the  plaintiff  to  make  certain  machines  of 
which  the  plaintiff  held  the  patent.     The  defendant  made  machines,  but  con- 
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tended  that  they  were  not  within  said  patent,  on  the  ground  that  if  the  patent 
were  construed  so  as  to  cover  the  machines  he  had  made,  it  would  be  void  for 
want  of  novelty;  and  in  proof  of  this  he  offered  in  evidence  certain  specifica- 
tions of  American  patents  which  were  to  be  found  in  the  English  Patent  Office 
Library,  but  which  were  not  known  of  by  the  plaintiff.  Held,  that  the  evi- 
dence was  inadmissible.  — Adie  v.  Clark,  3  Ch.  D.  134. 

2.  In  the  private  account-book  of  a  deceased  person,  entries  were  found,  in 
the  writing  of  the  deceased,  of  payment  of  interest  from  W.,  together  with 
another  entry  to  the  effect  that  W.  had  on  a  certain  day  **  acknowledged  a 
loan  to  this  date.''  Held,  that  these  entries  were  admissible  in  evidence, 
although  the  effect  might  be  to  show  that  W.  was  indebted  to  the  deceased.  — 
Taylor  v.  Witham,  3  Ch.  D.  605. 

See  Will,  1. 

Exchange.  —  See  Partition. 

Executors  and  Administrators. 

A  creditor  of  a  testator  filed  a  bill  stating  that  A.  and  B.  were  appointed 
executors  by  the  testator,  but  that  they  had  not  proved  the  will ;  that  they  had 
taken  possession  of  part  of  the  personal  estate  and  had  paid  therefrom  certain 
legacies,  but  had  not  paid  the  testator's  debts .  The  creditor  further  alleged  that 
other  defendants,  C.  and  D. ,  had  obtained  possession  of  part  of  the  testator's  per- 
sonal estate,  and  threatened  to  dispose  of  it  without  paying  the  testator's 
debts;  and  he  set  forth  his  own  debt  and  prayed  for  administration  of  the 
testator's  personal  estate,  payment  of  his  debts,  and  an  injunction  restrain- 
ing all  said  defendants  from  parting  with  said  estate  in  their  hands.  Demur- 
rer, on  the  grounds  that  the  executors  had  not  yet  proved  the  will,  and  that 
there  could  not  be  a  suit  for  administration  without  a  properly  constituted  legal 
representative  before  the  Court;  and  that  persons  could  not  be  sued  for  mis- 
appropriating a  testator's  assets  without  joining  the  legal  representative  and 
alleging  fraud  or  collusion  between  them.  Demurrer  overruled.  —  In  re  Lou^. 
Ambler  v.  Lindsay,  3  Ch.  D.  198;  s.  c.  L.  R.  10  Ex.  76,  337.  "^ 

See  Law,  Mistake  of;  Legacy,  9. 

Executory  Advice.  —  See  Settlement,  1. 

Fixtures. 
A  tenant  became  bankrupt  and  his  trustee  sold  the  tenant's  fixtures  in  the 
leased  premises  to  the  plaintiff,  who  sold  them  to  the  defendant,  the  landlord, 
but  no  memorandimi  of  the  sale  was  signed  by  the  defendant.  Held,  that  the 
sale  of  the  fixtures  during  the  tenancy  was  neither  the  sale  of  an  interest  in 
land  within  §  4,  nor  a  sale  of  goods  and  chattels  within  §  17,  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  §  4,  17.     Lee  v.  Gaskell,  I  Q.  B.  D.  700. 

Foreign  Government.  —  See  Negotiable  Instrument. 
Fraud.  —  See  Appointment,  2;  Release  of  Damages;  Settlement,  6. 

Frauds,  Statute  of. 
K.  informed  his  daughter  and  her  intended  husband  that  he  had  bought  a 
house  which  should  in  the  event  of  the  marriage  be  his  wedding  present  to  his 
daughter.     After  the  marriage  the  daughter  and  her  husband  entered  into 


Digitized  by  VjOOQIC 


DIGEST  OF  THE  ENGUSH  LAW  REPORTS.  603 

possession  of  said  house,  a  lease  of  which  K.  had  bought  subject  to  payment 
of  certain  instahnents.  K.  paid  all  instalments  which  fell  due  in  his  lifetime, 
and  died  leaving  a  sum  of  £110  still  to  be  paid,  which  fell  due  after  his  death. 
Heldy  that  possession  following  K.'s  promise  took  the  promise  out  of  the 
Statute  of  Frauds;  and  that  K.'s  agreement  was  to  give  a  house  free  from  in- 
cumbrances, and  that  therefore  said  £110  must  be  paid  out  of  E's  estate.  — ' 
Ungley  v.  Ungley,  4  Ch.  D.  73. 

See  Fixtures;  Vendor  and  Purchaser,  2. 

Freight.  —  See  Mortgage,  2. 

Grant. 

A  piece  of  land  was  conveyed  to  a  grantee  who  covenanted  to  build  a  cot- 
ton-mill thereon;  but  the  right  was  reserved  to  the  grantor  to  work  all  mines 
and  minerals  under  the  land,  making  compensation  for  damage.  The  mill 
was  built  and  the  defendants  who  claimed  under  said  grantor  began  to  work 
the  mines,  thereby  causing  damage  to  the  mill.  The  plaintiff  prayed  an  in- 
junction restraining  the  defendants  from  so  working  the  mines  as  to  cause 
injury  to  the  plaintiff.  Injunction  refused.  There  was  a  remedy  at  law.  — 
Aspden  v.  Seddon,  1  Ex.  D.  496;  s.  c.  L.  R.  10  Ch.  394;  10  Am.  Law  Rev.  115. 

See  Prescription. 

Guaranty.  —  See  Principal  and  Surety,  2. 

Hotel-Keeper. 
A  professional  nurse  kept  a  house  for  the  reception  of  invalids,  whom  she 
supplied  with  provisions  on  which  she  made  a  profit,  and  she  also  superintended 
the  nursing  of  the  invalids.  Held,  that  she  was  a  *^  keeper  of  a  hotel,"  and, 
therefore,  a  "  trader  '*  within  the  Bankruptcy  Act,  1869.  —  Ex  parte  Thome. 
In  re  Jones,  d  Ch.D,  457. 

Illegitimate  Children. 
A  testator  made  a  bequest  in  trust  for  the  child  or  children  of  his  daughter 
M.  the  wife  of  J.,  as  M.  should  appoint.  M.  was  the  sister  of  the  deceased 
wife  of  J.,  and  therefore  their  marriage  was  illegal.  M.  appointed  in  favor 
of  two  children  bom  before  the  date  of  said  testator's  will,  and  also  in  favor 
of  a  child  of  which  she  was  enceinte  at  said  date,  and  of  another  child  begot- 
ten and  bom  after  the  testator's  death.  The  House  of  Lords  decided  that  the 
first  two  children  could  take  under  said  bequest  although  they  were  illegiti- 
mate. Held,  that  the  child  en  ventre  sa  mere  could  also  ta^e  under  said  bequest 
and  appointment,  but  not  the  child  begotten  after  the  testator's  death.  —  Crook 
V.  HUl,  3  Ch.  D.  773;  see  6  H.  L.  265;  L.  R.  6  Ch.  311. 

Income.  —  See  Lease. 
Injunction. — See  Covenant;  Grant. 

Insurance. 
1 .  M.  insured  his  life  in  the  B.  association,  which  subsequently,  without  con- 
sultation with  its  policy-holders,  amalgamated  with  the  £.  Society  and  ceased 
to  carry  on  business.    Two  years  afterward  the  E.  society  by  its  directors 
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Held,  that  the  bequests  to  E.  and  A.  were  not  to  be  taken  in  satisfaction  of 
the  sums  held  by  the  testator  in  trust  for  said  legatees.  —  Fairer  y.  Park^  3 
Ch.  D.  309. 

5.  A  testatrix  directed  her  debts  and  funeral  and  testamentary  expenses 
and  the  legacies  thereby  bequeathed,  to  be  paid  by  her  executors;  and  after 
bequeathing  certain  pecuniary  legacies  and  specific  articles,  she  made  a  specific 
devise,  and  then  gave  her  residuary  real  and  personal  estate  to  A.  and  B.  upon 
certain  trusts,  and  appointed  A.  and  C.  her  executors.  Held,  that  the  resid- 
uary real  estate  was  charged  with  the  legacies,  although  the  executors,  who 
were  not  the  trustees  of  the  will,  were  directed  to  pay  such  legacies.  —  In  re 
Brooke.     Brooke  v.  Rooke,  3  Ch.  D.  630. 

6.  A  testator  gave  his  real  and  personal  property  to  his  wife  for  life,  and 
directed  the  principal  to  be  equally  divided  after  his  wife's  death  '*  amongst 
all  my  family  that  shall  be  then  living,  when  they  shall  attain  the  age  of 
twenty-one  years.'*  At  the  date  of  the  will,  the  testator's  wife  and  seven 
children  were  living,  some  twenty-one,  some  under  that  age,  and  one  married 
and  having  children.  At  the  death  of  the  wife,  three  children  were  surviving; 
two  had  died  unmarried ;  one  had  died  leaving  a  widow ;  and  one  had  died 
leaving  a  widow  and  children.  Held^  that  the  testator's  children  could  alone 
take  under  the  words  *'  my  family."  —  Pigg  v.  Clarke,  3  Ch.  D.  672. 

7.  A  testator  directed  that  his  debts  and  funeral  expenses  should  be  paid 
by  his  executors  *'  from  money  or  promissory  notes,  or  bills  due  at  the  time  of 
my  decease  at  the  bank  and  elsewhere,  the  remainder  to  be  equally  divided  to 
my  surviving  children."  There  were  previous  gifts  in  the  will  of  various  por- 
tions of  the  testator's  property.  Held^  that  the  above  gift  of  the  remainder 
only  included  the  remainder  of  said  money  notes  and  bills,  and  was  not  a 
general  residuary  gift.  —  Jull  v.  Jacobs,  3  Ch.  D.  708. 

8.  A  testatrix  bequeathed  to  each  of  the  three  children  of  **  Mrs.  W.,  widow 
of  the  late  W.,"  £100.  At  the  date  of  the  will  the  said  Mrs.  W.  had  been 
married  for  fifteen  years  to  a  second  husband,  Mb  the  testatrix's  knowledge, 
and  had  had  by  him  six  children.  By  her  first  husband  she  had  had  five 
children  of  whom  two  were  living  at  the  date  of  said  will.  Held,  that  said 
two  children  by  the  first  husband  were  alone  entitled  to  the  legacy.  —  Newman 
v.  Piercey,  4  Ch.  D.  41. 

9.  Legacy  from  B.  to  **  the  executors  or  executrix  of  C,  the  sum  of  £100." 
At  the  date  of  B.'s  will  C.  was  dead,  and  in  his  will  had  appointed  an  execu- 
tor and  two  executrixes,  all  of  whom  predeceased  B.  It  was  contended  that 
B.  had  made  a  gift  to  personas  designate,  and  that  by  their  death  the  legacy 
lapsed.  Held,  that  the  legacy  was  given  to  the  legal  personal  representatives 
of  C.  and  did  not  lapse.  —  Trethewy  v.  Helyar,  4  Ch.  D.  53. 

10.  A  bequest  of  *'  foreign  bonds  "  by  an  Englishwoman,  was  held  not  to 
include  bonds  issued  by  the  colony  of  New  South  Wales.  —  Hull  v.  HiU,  4  Ch. 
D.  97. 

See   Annuity,  1;   Appointment,  3;  Charity;   Contingent  Rehaik- 

der;  Devise;  Election;  Illegitimate  Children;  Law,  Mistake  of; 

Perpetuity;    Priority,    2;    Remainder;    Settlement,    3;    Trust,    3; 

Will. 

License.  —  See  Eyidbnce,  1. 
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Lien. 

1.  C,  a  solicitor,  was  instructed  to  prepare  a  mortgage,  and  the  mortgagor 
deposited  with  him  the  title-deeds  of  the  property  for  that  purpose.  C.  also 
acted  as  solicitor  of  the  mortgagees,  and  after  the  mortgage  was  completed, 
held  the  deeds  on  their  behalf.  The  mortgagor  became  bankrupt,  and  his 
trustee  directed  C.  to  sell  the  equity  of  redemption,  and  it  was  accordingly 
sold  and  the  money  paid  to  C,  who  claimed  a  lien  on  the  deeds  as  against  the 
mortgagor  for  the  amount  of  his  costs  due  from  the  mortgagor.  Held^  that 
the  solicitor  was  entitled  to  such  lien  and  to  retain  his  costs  from  said  money 
in  his  hands.  —  In  re  Messenger,    Ex  parte  Calvert,  3  Ch.  D.  317. 

2.  S.,  who  was  a  timber  merchant,  agreed  to  carry  on  business  as  the 
agent  of  a  firm,  but  in  his  own  name  as  before,  and  the  firm  agreed  to  remu- 
nerate S.  for  his  services  by  a  share  in  the  profits  in  the  business.  No  notice 
of  this  arrangement  was  given  to  outside  creditors.  Timber  was  forwarded 
by  the  firm  to  S.  for  sale,  and  dealt  with  by  him  as  absolute  owner.  The 
firm  drew  bills  on  S. ,  which  were  accepted  by  him  on  the  firm's  undertaking 
to  protect  such  acceptances,  according  to  a  term  of  the  agreement  between 
S.  and  the  firm.  The  firm  and  subsequently  S.  went  into  liquidation.  S. 
claimed  a  lien  on  timber  in  his  hands,  which  had  been  sent  to  him  by  the  firm  as 
above,  to  the  extent  of  certain  bills  accepted  by  him  as  aforesaid  and  of  a  fur- 
ther sum  due  him  from  said  firm  as  his  share  of  profits  in  the  business.  Held, 
that  S.  was  entitled  to  such  lien.  —  In  re  Fawcus,  Ex  parte  Buck,  3  Ch.  . 
D.  795. 

See  Charterparty,  2;  Partnership. 

Light  and  Air.  —  See  Prescription. 
Limitation.  —  See  Annuity,  1. 

The  English  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  does  not  apply  - 
to  the  island  of  Jamaica,  because  the  island  is  not  referred  to  in  the  English 
statute.  -^Pitt  v.  Lord  Dacre,  3  Ch.  D.  295. 

Marriage.  —  See  Frauds,  Statute  of. 

Marriage  Settlement.  —  See  Appointment,  1. 

Married  Women.  —  See  Appointment,  1. 

Marshalling  Assets.  —  See  Priority,  1. 

Master  and  Servant.  —  See  Estoppel,  2. 

Mine.  —  See  Grant. 

Mortgage. 
1.  A  power  of  sale  mortgage  contained  a  proviso  that,  upon  any  sale  pur- 
porting to  be  made  in  pursuance  of  said  power,  the  purchaser  should  not  be 
bound  to  see  as  to  whether  there  had  been  default  in  payment  of  principal  or 
interest  by  the  mortgagor,  and  that  notwithstanding  any  impropriety  or  irregu- 
larity in  said  sale  the  same  should,  so  far  as  regarded  the  safety  and  protec* 
tion  of  the  purchaser,  be  deemed  to  be  within  said  power  and  to  be  valid  and 
effectual  accordingly;  and  that  the  mortgagor's  remedy  should  be  in  damages 
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only.  The  mortgagee  conveyed  the  mortgaged  property  under  said  power  to 
the  defendant  for  valuable  consideration.  The  plaintiff  who  was  an  incum- 
brancer of  said  mortgagor  subsequent  to  said  mortgagee,  filed  a  bill  to  establish 
his  priority  over  the  defendant,  alleging  that  if  the  accounts  were  examined 
it  would  appear  that  the  prior  mortgagee's  debt  was  satisfied,  and  that  the  sale 
under  said  power  was  therefore  invalid.  Held,  that  said  sale  was  valid, 
although  the  mortgage  debt  might  have  been  paid. — Dicker  v.  Angerstein, 
3  Ch.  D.  600. 

2.  On  Dec.  1,  1874,  M.,  the  owner  of  a  vessel,  mortgaged  it  to  the  plain- 
tilb  for  £7,500.  On  Jan.  4,  1875,  the  defendants,  in  ignorance  of  said  mort- 
gage, advanced  M.  £3,000  on  security  of  a  cargo  shipped  by  M.  on  nominal  freight 
of  one  shilling  a  ton.  Feb.  2,  1875,  M.  again  mortgaged  said  vessel  to  the 
plaintiffs  for  £4,000.  February  19,  M.  and  the  defendants  sold  said  cargo  to 
J.  on  terms  of  freight  being  paid  at  fifty-five  shillings  a  ton.  On  February  22, 
the  defendants  advanced  £9,000  further  to  M.  On  February  26,  M.  assigned 
to  the  defendants  said  freight  at  fifty-five  shillings  per  ton  as  security  for 
their  advances.  On  March  6,  the  plaintiffs  registered  their  mortgage,  and  on 
the  vessel's  arrival  took  possession.  The  defendants  acquired  J.  's  rights.  Held, 
that  the  plaintiffs  were  entitled  to  said  freight  of  fifty-five  shillings  per  ton  as 
against  the  defendants.  — -  Keith  v.  Burrows,  1  C.  P.  D.  722. 

See  Estoppel,  1;  Lien,  1;  Priority,  1;  Trust,  3. 

Naturalization.  —  See  Domicile. 
Negligence.  —  See  Act  of  God. 

Negotiable  Instrument. 
The  Russian  Government  issued  scrip  which  upon  its  face  undertook  to 
give  the  bearer  a  bond  for  a  certain  sum  when  all  instalments  due  on  the 
scrip  had  been  paid.  By  the  custom  of  the  English  and  Foreign  Stock  Ex- 
changes, such  scrip  was  treated  as  a  negotiable  instrument  transferable  by  de- 
livery.    The  plaintiff  purchased  some  of  said  scrip  and  left  it  in  the  hands  of 

C,  who  raised  money  upon  it  by  pledging  it  as  security  with  the  defendants, 
and  absconded.  Held,  that  the  defendants  were  as  against  the  plaintiff  en- 
titled to  said  scrip  and  its  proceeds.  —  Goodwin  v.  Robarts,  1  App.  Cas.  476. 

Notice  of  Dishonor.  —  See  Bills  and  Notes,  3,  4;  Priority,  3. 

Novation.  —  See  Insurance,  1. 

Partition. 
Trustees  of  one  undivided  moiety  of  an  estate  were  authorized  to  make  a 
partition;  other  trustees  of  the  second  moiety  were  authorized  to  sell,  dispose 
of,  convey,  and  assign,  by  way  of  sale  for  money  or  of  exchange  for  an  equiv- 
alent or  recompense  in  lands.  The  two  sets  of  trustees  executed  a  partition 
deed.     Held,  that  said  partition  was  valid.  —  In  re  Frith  and  Osborne,  3  Ch. 

D.  6i8. 

Partnership.     , 
Shares  in  a  certain  bank  were  subject  to  a  lien  in  favor  of  the  bank  for  all 
moneys  due  from  the  shareholder  alone  or  jointly.     Certain  of  such  shares 
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stood  in  the  name  of  A.,  one  of  the  firm,  which  became  bankrupt  owing  mondy 
to  the  bank.  The  shares  were  originally  the  property  of  A.,  but  after  tbe 
formation  of  said  partnership  were  entered  upon  books  of  the  firm  as  its  prop- 
erty. Of  this  the  bank  was  ignorant,  and  it  had  no  knowledge  that  the  firm 
claimed  any  interest  in  the  shares  until  after  the  bankruptcy  proceedings  were 
begun ;  but  the  whole  of  said  debt  to  the  bank  was  contracted  after  said  shares 
became  partnership  property.  The  bank  contended  that  it  was  entitled  to 
treat  the  shares  standing  in  A's  name  as  his  separate  property.  Held,  that 
said  shares  were  the  joint  property  of  the  firm,  and  that  the  bank  could  only 
prove  in  the  bankruptcy  proceedings  for  the  balance  of  their  debt  after  giving 
credit  for  the  value  of  the  shares.  — In  re  Collie,  Ex  parte  Manchester  and 
County  Bank,  3  Ch.  D.  481. 

Patent. 

1.  In  a  question  of  validity  of  a  patent  granted  in  England,  it  appeared 
that  an  American  work  containing  a  *^  claim/'  together  with  a  short  and  im- 
perfect description  of  the  invention  was  sent  to  the  Patent  OflSce  in  Liondon 
two  years  before  the  English  patent  was  granted,  and  a  book  of  illustrations 
containing  a  drawing  of  the  invention  five  weeks  before  the  English  patent. 
Held,  that  the  invention  had  not  been  so  published  as  to  deprive  the  English 
patent  of  novelty.  Consideration  of  the  sufficiency  of  a  specification  and 
description,  and  the  requisite  amount  of  novelty  of  a  patent. — Plimpton  v. 
Malcolmson,  3  Ch.  D.  531. 

2.  If  there  is  a  patent  for  a  combination,  the  combination  itself  is  ex 
necessitate,  the  novelty;  and  the  combination  is  also  the  merit,  if  it  be  a  merit, 
which  remains  to  be  proved  by  evidence.  By  Lord  Chancellor  Cairns ;  and 
see  the  remarks  of  the  Lords  on  new  combinations,  in  Harrison  v.  Anderston 
Foundry  Co»,  1  App.  Cas.  574. 

See  Evidence,  1;  Trade-Mark. 

Payment.  —  See  Bills  and  Notes,  2. 

Perpetuity. 

A  testator  devised  his  real  and  personal  estate  to  trustees,  upon  trust  to 
pay  the  income  to  his  wife  until  her  death  or  second  marriage,  remainder  upon 
trust  for  all  the  testator's  children  living  at  such  death  or  second  marriage  and 
the  issue  of  any  child  then  dead,  such  issue  to  take  their  parent's  share  in 
equal  proportions ;  the  shares  of  such  of  the  testator's  children  or  grandchildren 
as  should  be  sons,  to  become  vested  in  and  payable  to  them  when  they  respec- 
tively attained  the  age  of  twenty-four  years,  and  the  shares  of  the  testator's 
(laughters  or  the  female  issue  of  any  deceased  child  to  be  settled  upon  certain 
trusts.  Held,  that  all  the  gifts  after  the  death  or  second  maniage  of  the  te^ 
tator's  wife  were  void  for  remoteness.  —  Hale  v.  Hale,  3  Ch.  D.  643. 

See  Annuity,  2. 

Plan.  —  See  Vendor  and  Purchaser,  2. 

Pleading. 
The  plain tifE  and  defendant  exchanged  benefices  under  an  agreement  ac- 
cording to  which  no  payment  was  to  be  made  by  either  for  dilapidations.     The 
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plaintiff  sued  the  defendant  for  the  cost  of  repairs  which  had  to  be  made  on 
the  building  of  the  benefice  which  he  received  from  the  defendant,  and  the 
defendant  pleaded  said  agreement.  The  plaintiff  replied  that  at  the  time  of 
making  said  agreement  and  exchange  the  defendant  stated  to  the  plaintiff 
that  the  repairs  of  the  buildings  of  his  benefice  were  merely  nominal  or  equal 
in  amount  to  the  repairs  of  the  plaintiff's  benefice,  whereas  in  fact  the  defend- 
ant **  knew  or  ought  to  have  known  "  that  the  repairs  of  his  benefice  greatly 
exceeded  in  amount  those  of  the  plaintiff's  benefice.  Held^  that  the  plaintiff's 
replication  was  bad  as  it  did  not  allege  that  said  inequality  in  the  amount  of  the 
respective  dilapidations  was  known  to  the  defendant  at  the  time  of  said  agree- 
ment— Wright  v.  Davies,  1  C.  P.  D.  638. 

Power.  —  See  Appointment;  Mortgage,  1;  Partition;  Settle- 
ment, 1,  7. 

Prescription. 
The  plaintiff  purchased  houses  more  than  twenty  years  old  abutting  at  the 
rear  upon  a  private  way.  Subsequently  and  by  a  different  title  he  acquired 
other  houses  in  the  rear  of  the  first  houses,  and  abutting  at  their  rear  on  said 
way.  The  plaintiff  sold  the  latter  houses  to  the  defendants  together  with  the 
land  up  to  the  back  wall  of  the  first  houses,  and  including  the  land  over  which 
said  way  ran;  and  no  easement  was  reserved  to  the  plaintiff.  The  defendants 
pulled  down  their  houses,  and  erected  partly  on  their  site  and  partly  on  the 
site  of  said  way,  a  large  bxiilding  which  obstructed  the  plaintiff's  light.  Held^ 
that  the  defendants  had  a  right  to  obstruct  the  plaintiff's  light.  —  EIHb  v. 
Manchester  Carriage  Co,,  2  C.  P.  D.  13. 

Principal  and  Agent.  —  See  Estoppel,  2. 

Principal  and  Surety. 
1.  D.  contracted  to  purchase  tar  from  a  gas  company  and  to  pay  within 
fourteen  days  from  the  monthly  making  up  of  accounts,  unless  the  company 
should  allow  a  longer  time  for  payment.  The  defendant  was  a  surety  on 
a  bond  given  by  D.  for  the  due  performance  of  said  contract.  One  of 
said  accounts  was  made  up  on  August  third,  and  on  the  twenty-first  of  the 
month  the  secretary  sent  D.  a  note  for  the  amount  due  and  which  had  not 
been  paid,  with  the  request  that  D.  would  sign  and  return  the  note;  which  D. 
did.  Heldy  that  if  taking  the  note  was  giving  time  by  the  company,  such 
time  was  given  after  the  fourteen  days  had  expired  and  the  liability  of  the 
surety  had  attached ;  and  that  he  was  therefore  absolved  from  his  agreement 
altogether.  —  Croydon  Gas  Co.  v.  Dickinson,  1  C.  P.  D.  707. 

•  2.  N.,  who  was  a  creditor  of  the  plaintiffs,  agreed  among  other  things  to 
transfer  to  them  certain  shares  in  a  company,  and  redeem  them  before  Jan.  1, 
1874,  and  that  his  book  debts  should  be  collected,  and  one-half  applied  toward 
the  redemption  of  the  shares ;  and,  whenever  the  par  value  of  one  or  more  of 
said  shares  was  received  by  the  plaintiffs,  they  were  to  deliver  to  N.  the  shares 
so  redeemed.  The  defendant  guaranteed  N's  performance  of  his  part  of  said 
agreement.  Subsequently,  in  consideration  of  certain  of  said  shares  and  a  sum 
in  cash,  the  plaintiffs  released  their  interest  in  said  book-debts.     Held,  that  the 
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defendant's  rights  were  so  varied  by  the  new  agreement  between  N.  and  the 
plaintiffs,  that  the  defendant  was  discharged.  —  Po/aik  v.  Everett,  1  Q.  B.  D. 
669. 

Priority. 

1.  A  company  purchased  iron  works  of  G. ,  and  subsequently  raised  money 
upon  its  debentures  secured  by  mortgage  of  sQl  its  funds,  property,  and  effects. 
A  year  afterwards  the  company  borrowed  money  of  G.  under  an  agreement 
according  to  which  G.  was  to  carry  on  the  company's  business  and  receive  all 
mone3r8  due  the  company,  and  apply  them  with  his  own  loan  in  taking  up  ac- 
ceptances of  the  company,  and  in  paying  the  wages  of  its  servants,  and  running 
expenses ;  and  out  of  the  remainder  repay  himself  his  loan  with  interest.  The 
company  was  ordered  to  be  wound  up  under  the  supervision  of  the  Court, 
with  whose  sanction  further  advances  were  made  by  G.  upon  the  same  terms 
as  before.  Subsequently  the  property  was  sold  by  order  of  Court.  Held,  the 
claims  of  the  debenture  holders  were  to  be  paid  in  priority  to  the  running  ex- 
penses and  the  sums  due  G.  —  In  re  RegenVs  Canal  Irontoorks  Co.  Ex  parte 
GrisseU,  3  Ch.  D.  411. 

2.  A  testator  bequeathed  an  annuity  to  his  wife  in  lieu  of  dower,  and  gave 
other  annuities  to  his  children,  and  he  gave  certain  other  legacies.  The  testa- 
tor gaVe  a  right  of  distress  and  entry  to  said  annuitants,  and  charged  his  real 
estate  with  all  his  bequests.  The  only  real  estate  which  the  testator  owned 
had  been  conveyed  to  him  with  declarations  against  dower,  which  was  thereby 
barred  by  virtue  of  the  6th  section  of  the  Dower  Act.  Held,  that  the  testator's 
widow  was  not  entitled  to  priority  in  respect  of  her  annuity ;  and  that  said 
annuitants  were  not  entitled  to  priority  over  the  other  legatees.  —  Roper  v. 
Roper,  3  Ch.  D.  714. 

3.  It  is  not  the  duty  of  a  trustee  of  a  fund,  who  has  himself  a  charge  upon 
it  created  by  the  cestui  que  trust,  to  communicate  the  charge  to  a  person  who 
gives  him  notice  of  a  subsequent  charge.  —  In  re  Lewer.  Ex  parte  Wilkes , 
4  Ch.  D.  101. 

Protest.  —  See  Bills  and  Notes,  3,  4. 
Proviso.  —  See  Annuity,  3;  Mortgage,  1. 
Railway.  —  See  Estoppel,  2. 

Release  of  Damages. 
Declaration  to  the  effect  that  the  plaintiff  was  injured  by  a  collision  upon 
the  defendants'  railway  caused  by  the  defendants'  negligence.  Answer,  that 
the  defendants  paid  the  plaintiff  a  certain  sum  on  account  of  his  injuries  and 
that  the  plaintiff  gave  a  deed  of  release.  Reply,  that  the  defendants  procured 
the  plaintiff  to  execute  said  deed  by  fraudulently  representing  that  said  in- 
juries were  of  a  trivial  and  temporary  nature,  and  that  if  they  should  after- 
wards turn  out  to  be  more  serious  than  the  plaintiff  anticipated,  he  would  still, 
even  though  he  had  executed  the  deed,  be  in  a  position  to  obtain  and  would 
obtain  further  compensation  from  the  defendants  in  respect  thereof:  also  that 
said  injuries  proved  more  serious  than  the  plaintiff  anticipated  when  he  exe- 
cuted said  deed.  Demurrer.  Held,  that  the  plaintiff's  reply  was  good  on  the 
ground  that  it  stated  that  the  deed  was  executed  in  consequence  of  the  def  end- 
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ant'8  misrepresentations  as  to  the  nature  of  said  injuries.  Semble^  that  fraud-* 
ulent  misrepresentation  as  to  the  effect  of  a  deed  can  be  relied  upon  as  a  def enoa 
to  an  action  upon  the  deed.  —  Hirschfeld  v.  London^  Brighton,  and  South  Coaat 
Railway  Co,,  2  Q.  B.  D.  1. 

Remainder. 

1.  A  testator  devised  real  and  personal  property  to  his  daughter  for  life» 
**  and  after  her  decease  the  property  to  be  equally  divided  between  her  children 
on  their  becoming  of  age.''  The  daughter  was  one  of  the  witnesses  to  the 
will,  and  the  gift  to  her  was  consequently  void  omder  the  15th  section  of  the 
Wills  Act.  The  daughter  had  children  living  at  the  decease  of  the  testator. 
Heldy  that  there  was  a  vested  remainder  in  said  daughter's  children  which  they 
were  to  receive  upon  the  determination  of  said  daughter's  life-estate,  whether 
terminated  by  death  or  forfeiture ;  and  that  the  forfeiture  of  said  life-estate 
under  said  act,  accelerated  the  remainder  so  that  it  took  effect  upon  the  death 
of  the  testator.  —Jull  v.  Jacobs,  3  Ch.  D.  703. 

2.  A  testator  devised  his  real  estate  to  his  two  grandsons  for  life,  remain- 
der to  their  sons  in  tail,  remainder  in  case  said  grandsons  died  without  issue, 
to  the  testator's  three  granddaughters  as  tenants  in  common  in  tail  with  benefit 
of  survivorship;  and  in  case  all  said  granddaughters  should  die  without  issue, 
leaving  their  father  and  mother  or  either  of  them  surviving,  then  the  testator 
gave  said  real  estate  to  said  father  and  mother  and  the  survivor  of  them  for 
life,  and  after  the  decease  of  such  survivor  to  P.  in  fee.  One  of  said  grand- 
sons survived  the  testator  and  all  said  granddaughters,  but  died  without  issue. 
One  of  said  granddaughters  survived  both  her  parents.  Held,  that  the  re- 
mainder to  said  father  and  mother  was  vested,  not  contingent,  and  that  P. 
therefore  was  entitled  to  said  estate  in  fee  upon  the  death  of  said  surviving 
grandson.  — Leadheater  v.  Cross,  2  Q.  B.  D.  18. 

See  Contingent  Remainder. 

Remoteness.  — See  Annuity,  2;  Perpetuity;  Settlement,  1. 

Rent-Charoe. 
A  rent-charge  charged  upon  a  reversion  in  fee  expectant  on  the  determina- 
tion of  certain  outstanding  terms  is  a  **  free  land  or  tenement "  within  8  Hen. 
6,  c.  7.  —  Dawson  v.  Robins,  2  C.  P.  D.  38. 

Reservation. — See  Grant;  Prescription. 

Residuary  Gift.  —  See  Appointment,  3;  Legacy,  7. 

Restriction.  —  See  Annuity,  3. 

Reversionary  Interest.  —  See  Settlement,  5. 

Sale.  —  See    Bills    and    Notes,  1;    Fixtures;   Jurisdiction;   Mort- 
gage, 1;  Partition. 

Satisfaction.  —  See  Legacy,  4;  Settlement,  3. 

Scrip.  —  See  Negotiable  Instrument. 

Settlement. 
1.  By  marriage  settlement  freehold  property  was  conveyed  to  trustees  to 
the  use  of  M.  for  life,  remainder  to  the  use  of  all  or  any  one  or  more  exclur 
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rively  of  the  children,  grandchildren,  or  other  issue  of  M.,  to  be  bom  before 
the  appointment  as  M.  should  by  deed  or  will  appoint.  M.  by  will  appointed 
to  the  use  of  his  son  in  fee,  but  in  case  he  should  have  no  child  who  should 
attain  twenty-one,  then  after  the  decease  of  said  son  to  the  use  of  M.'s  grand- 
son, B.  Held^  that  the  executory  devise  to  B.,  the  grandson,  was  void  for 
remoteness;  and  that  M.'s  son  had  an  absolute  fee-simple  in  the  estate.  —  In 
re  Brown  and  Sibly's  Contract,  3  Ch.  D.  156. 

2.  H.  by  voluntary  settlement  assigned  certain  consols,  mortgage  debts, 
shares  in  a  company,  and  furniture  to  trustees  upon  trust  to  pay  her  the 
dividends  and  allow  her  to  use  the  furniture  during  her  life ;  and  after  her 
death  to  invest  and  pay  certain  sums  of  money,  part  of  the  trust  fund,  in  trust 
for  certain  specified  cestuis  que  trusty  and  pay  th^  residue  of  the  trust  moneys 
and  deliver  said  furniture  to  F.  By  her  will  dated  ten  years  after  said  settle-, 
ment  H.  confirmed  the  settlement.  F.  died  before  H.  H.  retained  possession 
of  the  securities  for  the  mortgage  debts,  and  part  of  such  debts  were  received 
by  her  in  her  lifetime,  and  the  remainder  were  received  by  the  trustees.  No 
legal  transfer  of  said  shares  was  made  to  said  trustees  by  H.  Held,  that  the 
will  perfected  the  settlement  as  being  a  testamentary  settlement  so  far  as  re- 
garded the  shares,  but  not  so  far  as  regarded  the  mortgage  debts  received  by 
H.,  and  that  the  c^tuis  que  trust  who  predeceased  the  testator  could  not  take, 
and  their  shares  went  to  the  residuary  legatee  under  H.'s  will. — Bizzey  v. 
Flight,  3  Ch.  D.  269. 

3.  Personal  property  was  settled  in  trust  for  such  persons  as  W.  should 
during  coverture  appoint,  and  subject  thereto  in  trust  for  W.  for  life,  and  in 
case  she  survived  her  husband  (which  event  happened)  in  trust  for  W.  abso- 
lutely after  the  decease  of  her  husband.  Subsequently  upon  the  marriage  of 
her  daughter,  W.  covenanted  that  £1,000  should  be  paid  to  the  trustees  of  her 
daughter's  settlement  upon  trust  for  the  daughter  for  life,  and  after  her  decease 
in  trust  for  her  daughter's  husband  for  life,  with  certain  further  trusts  for 
children.  W.  by  her  will,  which  was  expressed  to  be  made  in  exercise  of  her 
above-mentioned  power  of  appointment,  bequeatlied  £1,000  upon  trusts  similar 
to  those  of  the  sum  settled  upon  her  daughter  omitting  the  husband's  life- 
interest.  Held,  that  said  personal  property  settled  on  the  above  trusts  for  W. 
was  bound  by  her  general  engagements,  and  therefore  by  her  covenant  upon 
the  marriage  of  her  daughter;  but  that  said  bequest  of  £1,000  amounted  to  a 
satisfaction  of  said  covenant. 

W.  received  after  her  husband's  death  certain  dividends,  and  railway  stock, 
which  she  had  purchased  from  the  proceeds  of  a  portion  of  said  personal  prop- 
erty. Held,  that  said  dividends  and  stock  did  not  pass  under  a  bequest  of 
residuary  estate  in  W.'s  said  will.  — Mayd  v.  Field,  3  Ch.  D.  587. 

4.  A  fund  was  settled  on  trustees  upon  trust  to  pay  the  income  to  A.  for 
life,  and  after  her  death  to  her  husband  B.  for  life,  and  after  the  death  of  A. 
and  B.  upon  trust  to  transfer  the  principal  sum  together  with  all  dividends 
and  interest  which  might  be  then*  due  thereon  unto  and  amongst  all  the  chil- 
dren of  A.  and  the  issue  of  such  children,  in  equal  proportions,  to  be  paid  or 
transferred  to  such  children  as  should  be  sons,  at  the  age  of  twenty-one  years, 
and  to  such  children  as  should  be  daughters,  at  the  age  of  twenty-one  years 
or  day  of  marriage  whichever  should  first  happen,  the  issue  of  any  child  whose 
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parent  should  die  before  his  or  her  share  should  become  payable  to  be  entitled 
to  the  share  which  his  or  her  parent  would  have  been  entitled  to  if  living.  A. 
died  leaving  two  children  who  had  attained  twenty-one,  and  a  grandchild,  the 
plaintiff,  who  was  the  son  of  a  deceased  child  of  A.,  who  had  attained  twenty- 
one  in  A.'s  lifetime.  Held,  that  the  plaintiff  was  entitled  to  one-third  of  said 
fund.  — /)ay  v.  Radcliffe,  3  Ch.  D.  654. 

5.  Upon  the  marriage  settlement  of  A.  and  B.  they  covenanted  that  any 
real  or  personal  estate  to  which  A.  (the  wife)  then  was,  or  during  the  coverture 
should  become,  entitled,  should  be  settled  upon  the  trusts  of  the  settlement. 
At  the  date  of  the  settlement  A.  was  entitled  upon  her  death  without  issue  to 
one  moiety  of  a  trust  fund  subject  to  a  life-estate  of  B.  Held,  that  A.'s  con- 
tingent reversionary  interest  in  said  trust  fund  was  bound  by  said  covenant 
and  did  not  pass  to  B.,  her  husband.  —  Comwell  v.  Keithy  4  Ch.  D.  767. 

6.  P.  being  free  from  debts  and  liabilities  settled,  in  1858,  £1,000  in  trust 
to  pay  the  income  to  himself  until  he  should  assign,  charge,  or  otherwise 
dispose  of  the  same  by  anticipation,  or  until  he  should  be  found  or  declared  a 
bankrupt,  and  then  upon  trust  to  pay  the  income  to  his  wife  for  life;  remain- 
der upon  trusts  for  children  with  ultimate  remainder  in  P.  In  1873,  P.  en- 
tered into  business,  and  in  1875  was  adjudged  a  bankrupt.  Held,  that  said 
settlement  was  void  in  toto  as  against  creditors.  —  In  re  Pearson.  Ex  parte 
Stephens,  3  Ch.  D.  807. 

7.  Real  estate  was  devised  to  a  woman  with  an  expression  of  wish  that  in 
case  the  woman  should  marry,  she  should  before  marrying  settle  the  estate  for 
her  own  use  for  life,  and  to  such  uses  as  she  should  by  wiU,  and  notwithstand- 
ing coverture,  appoint.  The  woman  married  and  had  a  child,  and  subse- 
quently joined  with  her  husband  in  a  deed  purporting  to  be  in  execution  of 
said  wish,  whereby  said  estate  was  settled  upon  certain  trusts  for  the  wife,  her 
husband,  and  their  children.  Subsequently  the  husband  and  wife  mortgaged 
the  estate  without  informing  the  mortgagee  of  the  settlement.  Held,  that  the 
settlement  was  for  good  consideration  and  was  not  void  against  the  mortgagee 
under  27  Eliz.  c.  4.  —  TeasdaleY.  Brakhwaite,  4  Ch.  D.  85. 

See  Appointment. 

Shareholder.  —  See  Partnership;  Wills,  2. 
Ship.  —  See   Bill  of  Lading;   Charterparty ;  Insurance,  3;  Mort- 

OAOE,  2. 
Solicitor's  Lien.  —  See  Lien,  1. 
^       Specific  Appropriation.  —  See  Bill  of  Lading;   Bills  and  Notes,  1; 

Estoppel. 

Specific  Bequest.  —  See  Legacy,  3,  5. 

Specific  Performance.  —  See  Covenant;  Vendor  and  Purchaser,  1. 

Statute. 

By  statute  any  person  who  should  **  wilfully  throw  "  rubbish  into  certain 

rivers,  or  **any  drains,  trenches,  or  watercourses  thereunto  belonging,"  was 

subjected  to  a  fine.     A  tanner  discharged  his  rubbish  at  a  distance  of  four 

miles  from  one  of  said  rivers,  into  a  small  natural  stream  which  ran  into  such 
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river.  Held  J  that  said  **  drains,  trenches,  or  watercourses,"  comprised  only 
artificial  watercourses  made  by  man;  and  that  refuse  thrown  into  the  stream 
by  the  tanner  in  the  course  of  his  trade  was  not  thrown  in  **  wilfully  "  within 
the  meaning  of  the  statute;  and  that  the  tanner  was  not  therefore  subject  to  a 
fine.  —  Smith  v.  Bamham,  1  Ex.  D.  419.* 

See  Hotel-Keeper;  Limitations,  Statute  of;  Trade-Mark,  2. 

Statute  op  Frauds.  —  See  Fixtures;  Frauds,  Statute  of;  Vendor 

AND  Purchaser,  2. 

Statute  of  Limitations.  —  See  Limitations,  Statute  of. 

Stock  Exchanoe.  —  See  Negotiable  Instrument. 

Surety.  —  See  Principal  and  Surety. 

Tenant  for  Life.  —  See  Devise,  3 ;  Lease. 

Tenement.  —  See  Rent-Charge. 

Title.  —  See  Partition. 

Trade-Mark. 

1.  H.,  a  cigar-dealer  in  London,  had  a  correspondent  G.  in  Havannah, 
of  whom  he  bought  cigars.  H.  employed  an  artist  to  design  a  label  haying  a 
picture  and  motto  upon  it,  and  H.  registered  the  label  at  Stationers'  Hall.  H. 
then  wrote  to  6.  requesting  him  to  put  this  label  upon  the  boxes  of  cigars  he 
consigned  to  H.,  which  G.  accordingly  did,  adding  the  words  **G.,  manu- 
facturer of  cigars,  Havannah."  G.  subsequently  sent  boxes  of  cigars  with 
said  label  upon  them  to  his  agents  in  England,  and  H.  prayed  an  injunction 
restraining  said  agents  from  selling  cigars  with  said  label  affixed.  Li junction 
refused.  There  was  no  contract  by  G.  that  he  would  furnish  any  cigars  to 
H. ,  or  that  he  would  not  furnish  any  cigars  with  said  label  to  any  one  other 
than  H. ;  and,  as  H.  did  not  allege  that  he  had  any  stock  of  said  cigars  on  hand, 
it  did  not  appear  that  he  would  be  injured  by  G.'s  selling  cigars  with  said 
label  to  others.  Moreover  the  label  represented  that  said  cigars  were  manu- 
factured by  G.,  as  in  fact  they  were;  so  that  the  public  was  not  deceived  nor 
H.  injured.  — Hirsch  v.  Jonas,  3  Ch.  D.  584. 

2.  A  wonj  or  combination  of  letters  is  not  **  a  distinctive  device,  mark,  or 
heading,''  within  the  Trade-Marks  Registration  Act,  1875,  and  cannot  be 
registered  as  a  trade-mark.  —  Ex  parte  Stephens,  3  Ch.  D.  659. 

Trader.  —  See  Hotel-Keeper. 

Trust. 
1.  A  testator  bequeathed  £12,000  to  two  trustees  upon  trust  to  invest  the 
whole,  or  such  part  as  they  thought  proper,  in  the  purchase  of  an  advowson ; 
and  until  J.,  the  testator's  son,  should  be  presented  to  some  benefice  which 
should  produce  an  annual  income  of  £1,000  at  least,  or  should  die,  upon  trust 
to  present  some  fit  person  to  the  benefice  of  which  they  should  have  purchased 
said  advowBon,  and  subject  as  aforesaid  to  hold  said  advowson  in  trust  for  J. 
and  his  heirs.  And  until  said  trustees  made  said  investment,  they  were 
directed  to  invest  and  accumulate  said  sum  for  a  period  of  twenty-one  years 
from  the  testator's  death,  after  which  the  income  of  said  sum  and  its  accumu- 
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lations  was  to  belong  to  J.  And  in  case  J.  should  die  or  be  presented  to  a 
benefice  as  aforesaid  before  said  trustees  had  purchased  said  advowson,  said 
sum  and  its  accumulations  were  to  belong  to  J.,  his  executors  and  administra- 
tors. Twelve  years  after  the  testator's  death  the  trustees  held  said  sum  and 
its  accumulations  and  had  purchased  no  benefice.  J.  claimed  to  be  entitled 
to  the  entire  fund  on  the  ground  that  he  was  the  exclusive  object  of  the  trust. 
Held,  that  J.  was  not  absolutely  entitled  to  said  fund.  —  Gott  v.  Naime, 
3  Ch.  D.  278. 

2.  A  trustee  who  had  a  life-interest  in  the  trust  estate  committed  breaches 
of  trust  by  selling  portions  of  the  estate  and  applying  the  proceeds  to  his  own 
uses,  and  subsequently  went  into  bankruptcy.  Held,  that  trustee's  estate  for 
life  could  not  be  appropriated  to  repairing  the  loss  occasioned  by  said  breach 
of  trust  as  against  the  assignee  in  bankruptcy,  who  would  take  the  trustee's 
legal  estate  as  assets  of  the  bankrupt.  —  Fox  v.  Buckley,  3  Ch.  D.  508. 

3.  A  testator,  who  held  a  trust  fund  secured  by  mortgage,  devised  his  real 
and  personal  estate  to  his  wife  and  her  executors,  administrators,  and  assigns, 
upon  trust  to  leave  the  same  in  existing  investments,  or  to  sell  and  convert  into 
money,  and  out  of  the  proceeds  pay  his  debts  and  funeral  expenses  and  certain 
legacies,  and  retain  the  income  of  the  residue  during  her  life ;  and  subject  as 
aforesaid,  the  remainder  in  trust  for  C.  There  was  no  express  devise  of  trust 
estates.  Held,  that  the  mortgaged  trust  estate  did  not  pass  under  the  will.  — 
In  re  Smith's  Estate,  4  Ch.  D.  70. 

See  Annuity,  3;  Contingent  Remainder;  Lease;  Legacy,  4;  Pri- 
ority, 3;  Settlement.  4. 

Vendor  and  Purchaser. 

1.  The  plaintiff  agreed  to  sell,  and  the  defendant  to  purchase,  certain  free- 
holds and  leaseholds,  and  by  the  terms  of  the  agreement  the  defendant  was 
not  to  investigate  or  make  any  objection  in  respect  of  the  title  to  said  freeholds 
prior  to  the  year  1841.  It  was  discovered  before  completion  of  the  agreement 
that  the  defendant  owned  said  freeholds  subject  to  a  leasehold  interest  in  the 
plaintiff,  and  that  part  of  the  leaseholds  belonged  to  the  plaintiff  in  fee.  The 
plaintiff  filed  a  bill  for  specific  performance  of  said  agreement.  Held,  that 
said  condition  did  not  preclude  the  defendant  from  refusing  to  complete  said 
agreement,  as  the  parties  had  contracted  under  a  mutual  mistake  as  to  their 
respective  rights.  —  Jones  v.  Clifford,  3  Ch.  D.  779. 

2.  D.  agreed  to  purchase  certain  property  specified  in  a  written  contract 
which  did  not  contain  any  plan  of  the  property;  and  at  the  same  time  D. 
signed  a  memorandum  written  on  the  back  of  a  plan,  as  follows:  **  Plan  of 
property  sold  to  and  purchased  by  D.,  23d  Oct.,  1874.  N.  B.  —  The  property 
included  in  the  purchase  is  edged  with  red  colour."  Held,  that  said  memo- 
randum was  sufficient  to  incorporate  the  plan  in  the  contract,  and  that  the 
description  in  the  contract  was  controlled  by  the  plan.  —  Nene  Valley  Drainage 
Commissioners  v.  Duncley,  4  Ch.  D.  1. 

See  Bills  and  Notes,  1;  Covenant;  Partition. 

Vested  Remainder.  —  See  Remainder,  2. 
Vis  Major.  —  See  Act  of  (xOd. 
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Water.  —  See  Act  of  God. 
Watercourse.  —  See  Statute. 

Will. 

1.  A  testator  executed  a  will  and  subsequently  a  codicil  in  duplicate,  but  the 
codicils  bore  different  dates.  One  copy  of  the  "will  and  codicil  was  left  by  the 
testator  at  his  banker's,  and  one  copy  he  retained.  Probate  was  granted  of 
both  wills  and  codicils,  described  as  duplicates.  Held,  that  evidence  was  ad- 
missible to  show  that  the  two  codicils  were  not  two  distinct  instruments,  so  as 
to  give  the  legatee  therein  named  cumulative  legacies.  —  Hubbard  v.  Alexander, 
3  Ch.  D.  738. 

2.  A  testator  owning  certain  shares  in  different  companies  declared  that 
the  calls,  if  any,  which  might  be  or  become  due  in  respect  of  any  shares  con- 
stituting part  of  his  personal  estate,  should  be  paid  by  the  trustees  of  his  will 
out  of  the  income  and  not  out  of  the  principal  of  his  estate.  The  testator 
owned  shares  upon  which  calls  were  at  the  time  of  his  death  due,  though  not 
payable.  Held,  that  such  calls  must  be  paid  from  income.  After  the  testator's 
death  new  shares  in  a  company  were  allotted  to  and  accepted  by  the  executors 
in  respect  of  shares  owned  by  the  testator  in  such  company.  Held,  that  calls 
upon  such  shares  were  payable  out  of  the  principal.  —  Bevan  v.  Waterhouse, 
3  Ch.  D.  752. 

See  Annuity,  1,  2;  Appointment,  1,  3,  4;  Charity;  Contingent  Re- 
mainder; Devise;  Election;  Illegitimate  Children;  Legacy;  Per- 
petuity; Priority,  2:  Remainder;  Settlement,  2,  3;  Trust,  3. 

Words. 

**  Device,  mark,  or  heading,**  —  See  Trade-Mark. 

**  Drains,  trenches,  or  watercourses,**  —  See  Statute. 

**jPam%."  — See  Legacy,  6. 

**  Foreign  Bonds.**  —  See  Legacy,  10. 

**  Free  land  or  tenement,**  —  See  Rent-Charge. 

**  Hotel-keeper,**  —  See  Hotel-Keeper. 

** Meeting,**  —  See  Company. 

**  Payable,**  —  See  Settlement,  4. 

**H^i(/u//^."  — See  Statute. 
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SELECTED   DIGEST  OF   STATE   REPORTS. 

[For  the  present  number  of  the  Digest,  selections  have  been  made  from 
the  following  volumes  of  State  Reports:  29  Arkansas;  11  Bush  (Kentucky); 
55  Georgia;  52  Indiana;  16  Kansas;  65  Maine;  48  Maryland;  119  Massachu- 
setts; 33  Michigan;  50  Mississippi;  63  New  York;  79  Pennsylvania  State; 
44  Texas;  48  Vermont;  and  8  West  Virginia;  also  from  92  United  States.] 

Abandonment.  —  See  Insurance  (Marine). 

Act  of  God. 
A  prisoner  gave  bond  with  surety,  conditioned  for  his  appearance  at  court 
on  a  future  day;  on  that  day  he  was  prevented  by  sickness  from  appearing,  and 
did  appear  a  few  days  after  when  he  was  well  enough.  In  an  action  on  the 
bond  against  the  surety,  held,  that  he  had  a  good  defence.  —  Sctdly  v.  Ktrkpat- 
rick,  79  Penn.  St.  324. 

Action. 

1.  Defendant  had  by  contract  the  right  to  float  logs  through  plaintiff's  dam, 
and  was  bound  by  the  same  contract  to  repair  and  pay  for  all  damage  done  by 
him.  Held^  that  he  was  also  liable  in  an  action  of  tort  for  damage  n^ligently 
done  by  him.  —  Dean  v.  McLean,  48  Vt.  412. 

2.  No  action  lies  in  the  Court  of  Claims  against  the  United  States,  on  a 
contract  for  secret  services  during  the  war,  made  between  the  plaintiff  and  the 
President;  for  though  such  contract  was  lawful,  and  the  President  had  au- 
thority to  make  it,  it  is  against  public  policy  that  its  nature  or  circumstances 
should  be  disclosed.  —  ToUen  v.  United  States,  92  U.  S.  105. 

See  Attachment,  2;  Judgment,  1;  Lord's  Day,  3;  Municipal  Cor- 
poration, 1;  Negligence;  Officer;  Parent;  Receiver;  Ship;  Vendor 
AND  Purchaser. 

Administration.  —  See  Executor. 
Admission.  —  See  Limitations,  Statute  op,  1. 

Adoption. 
By  statute,  a  father  may  adopt  his  illegitimate  child,  which  *^  shall  there- 
after be  considered,  as  respects  such  father,  legitimate,  and  capable  of  inherit- 
ing; and  the  same  rights  and  duties  shall  exist  between  such  father  and  child 
as  if  the  child  were  bom  in  lawful  wedlock."  Held,  that  a  bastard  adopted 
under  the  statute  could  not,  as  the  representative  of  his  deceased  father,  share 
in  the  distribution  of  the  estate  of  a  more  remote  ancestor.  —  Safford  v.  Hough' 
ton,  48  Vt.  236. 

Affidavit.  —  See  Jury. 

Agent. 
The  agent  of  a  life-insurance  company  accepted  articles  of  personal  prop- 
erty instead  of  money  in  payment  of  a  premium  on  a  policy  to  be  issued  by 
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the  company.  Hdd,  that  he  exceeded  his  authorityf  and  that  the  company 
was  not  bound  by  the  policy.  —  Hoffman  v.  John  Hancock  Mut,  L,  Ins.  Co,^ 
92  U.  S.  161. 

Alien.  —  See  Presumption. 

Allocutus.  —  See  Trial,  2. 

Alteration  of  Instruments.  —  See  Evidence,  5. 

Amendment.  —  See  Jury. 

Amicus  CuRiiE.  —  See  Appeal. 

Appeal. 

One  who  has  been  heard  in  a  cause  merely  as  amicus  curias^  has  no  right  to 
prosecute  an  appeal,  writ  of  error,  or  other  proceeding  to  revise  the  judgment 
of  the  court.  —  Martin  v.  Tapley,  119  Mass.  117. 

See  Attachment,  1;  Constitutional  Law,  State;  Contempt. 

Arbitration. 
At  the  hearing  before  arbitrators,  to  whom  an  action  had  been  referred 
under  rule  of  court,  the  defendants  put  in  evidence  of  set-off  and  payment, 
not  having  pleaded  either  matter  in  bar  of  the  action.  Held,  that  tlie  evidence 
was  inadmissible,  that  the  arbitrators  were  wrong  in  receiving  it,  and  that  their 
award  in  favor  of  the  defendants  must  be  set  aside,  as  embracing  matters  not 
submitted.  -^Austin  v.  Clark,  8  W.  Va.  236. 

Assault. 
Two  persons  who  by  consent  fight  with  their  fists,  though  there  is  no  anger 
or  mutual  ill-will,  are  indictable  for  assault  and  battery  on  each  other.  —  Com- 
montoealih  v.  Collberg,  119  Mass.  350. 
See  Evidence,  2. 

Assignment.  —  See  Foreign  Judgment. 
Assumpsit.  —  See  Damages,  2;  Insurance  (Fire),  1;  Party- Wall. 

Attachment. 

1.  Where  a  judgment  for  the  defendant  in  a  suit  begun  by  attachment  of 
land  is  reversed  on  error,  the  lien  of  the  attachment  is  preserved,  at  least  as 
between  the  parties.  —  Harrison  v.  Trader,  29  Ark.  85. 

2.  An  attachment  of  real  estate  was  made  by  lodging  a  copy  of  the  writ 
with  the  town  clerk,  who  failed  to  record  it,  by  reason  of  which  the  land  was 
afterwards  sold  to  a  bona  fide  purchaser.  Held,  that  the  attachment  was  lost, 
and  that  the  attaching  creditor  had  good  cause  of  action  against  the  town 
clerk.— 5urcAar</  v.  Fair  Haven,  48  Vt.  327. 

See  Foreign  Judgment;  Judgment,  1;  Name,  2. 

Attorney. 

1.  The  mayor  of  a  city  was  employed  as  attorney  to  defend  an  action 
brought  against  the  city.  Held,  that  he  was  entitled  to  recover  of  the  city  the 
value  of  his  services  as  attorney.  — Niles  v.  Muzzy,  33  Mich.  61. 

2.  An  attorney  who  had  been  retained  under  a  special  contract  to  conduct 
a  case,  afterward  took  a  partner.     Held,  that  they  could  not  sue  jointly  for 
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fetB  iindeT  the  contract,  without  proof  that  the  partner  was  admitted  as  a  party 
to  the  contract;  and  that  evidence  that  the  client  consulted  or  talked  to  him 
about  the  case,  was  not  sufficient  proof  of  this.  —  Carr  v.  WUkins^  44  Tex.  424. 
See  Bail. 

Autrefois  Aci^uiT.  —  See  New  Trial;  Trial,  1. 
Award.  —  See  Arbitration. 

Bail. 
A  statute  forbade  the  taking  of  attorneys  as  bail.     Heldy  that  a  bail-bond 
executed  by  an  attorney  was  nevertheless  valid.  —  Holandswarth  v.  Common- 
toealth,  11  Bush,  618. 
See  Lord's  Day,  1. 

Bank.  —  See  Check. 

Bankruptcy. 
The  jurisdiction  of  a  State  court  to  enforce  a  vendor's  lien  is  not  ousted  by 
the  vendee's  bankruptcy  and  discharge.     (Overruling  former  decisions.)  — 
EUiott  V.  Boothy  44  Tex.  180;  Booiie  v.  Revis,  ib.  384. 

Bastard.  —  See  Adoption. 
Battery.  —  See  Assault. 

Bigamy. 

In  a  prosecution  for  bigamy  it  is  not  necessary  to  prove  an  actual  marriage, 
but  proof  that  the  prisoner  has  declared  himself  and  been  reputed  to  be  mar- 
ried, vrill  support  a  conviction.  —  Commonwealth  v.  Jackson,  11  Bush,  679. 

Bills  and  Notes. 
A  written  promise  to  pay  a  certain  sum  at  four  months  from  date,  with 
legal  interest,  and  also  **  a  reasonable  attorney's  fee  if  this  bill  shall  be  sued 
on,"  held,  negotiable  and  not  usurious.  — Gaar  v.  Louisville  Banking  Co., 
11  Bush,  180. 

See  Check;  Evidence,  5;  Indorser;  Limitations,  Statute  of,  2; 
Mortgage. 

Bona  Fide  Purchaser.  —  See  Attachment,  2;  Mortgage;  Municipal 

Corporation,  2. 

Bond.  —  See  Act  op  God  ;  Municipal  Corporation,  2. 

Burden  of  Proof.  —  See  Evidence,  1,  2,  4,  5,  6,  8. 

Burglary. 
By  statute,  it  is  burglary  to  break  into  **  a  place  of  business,"  with  intent 
to  steal.  On  an  indictment  charging  the  prisoner  with  breaking  and  entering 
a  mill-house,  with  intent  to  steal  corn  therefrom,  held,  that  it  did  not  appear 
that  the  mill-house  was  a  place  of  business,  and  that  the  prisoner  could  not  be 
convicted  of  burglary.  (Jackson,  J.,  dissenting.)  —  McElreath  v.  2^e  St€Ue^ 
56Ga.  562. 

By-Law. 
A  city  empowered  by  its  charter  to  tax  itinerant  traders  cannot  make  a 
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valid  ordinance  taxing  only  such  itinerant  traders  as  are  non-residents  of  the 
cify.  —  Gould  V,  Mayor,  J-c,  of  Atlanta,  55  Ga.  678. 
See  £yiDEKCE,  6;  Injunction,  2. 

Carbier.  —  See  Damages,  1 ;  Railroad. 

Charity. 

1.  A  gift  to  certain  persons  named,  ^*  and  to  such  as  they  shall  associate  to 
themselves,  their  heirs  and  successors  for  ever,  for  the  erecting  of  a  house  for 
their  assembling  themselves  together  publicly  to  worship  God,"  held,  not  a 
public  charity.  —  Old  South  Society  v.  Crocker,  119  Mass.  1. 

2.  Property  was  bequeathed  by  a  testator  in  Massachusetts  in  trust  for 
charitable  uses,  to  a  town  in  New  York,  which  was  incapable,  by  the  law  of 
that  State,  of  taking  the  trust.  Held,  that  the  bequest  was  not  void,  but  might 
be  paid  to  the  town  upon  the  latter  being  enabled,  by  special  statute  of  New 
.York,  to  take  the  trust  and  administer  it  according  to  the  will.  —  Fellows  v. 
Miner,  119  Mass.  541. 

Charter.  —  See  Corporation,  1,  3. 

Check. 
A  creditor  received,  on  account  of  his  debt,  at  his  own  dwelling,  late  in  the 
evening  of  Wednesday,  his  debtor's  check  on  a  bank  in  a  town  fifteen  miles 
away.  The  mail  to  that  town  on  the  next  day  was  closed  at  the  post-office 
nearest  to,  and  three  or  four  miles  from,  the  creditor's  dwelling,  at  7.30  a.m.  ; 
and  the  next  mail  closed  on  Saturday  at  the  same  hour.  The  check  was  not 
sent  by  either  mail ;  the  bank  on  which  it  was  drawn  stopped  payment  at  noon 
on  Saturday.  The  mail  arrived  regularly  between  11  a.m.  and  noon.  Held, 
that  there  was  no  laches  in  not  sending  the  check  on  Thursday;  nor  on  Sat- 
urday, because,  if  the  creditor  had  then  sent  it  to  his  agent,  the  latter  would 
have  had  at  least  all  that  day  in  which  to  present  it;  and  therefore  that  the 
debtor  was  not  discharged.  —  Cox  v.  Boone,  8  W.  Va.  500. 

Church.  —  See  Charity,  1;  Trust,  1. 

Citizen.  —  See  Constitutional  Law,  4. 

Commerce.  —  See  Constitutional  Law,  7. 

Common  Carrier.  —  See  Carrier. 

Confession.  —  See  Bigamy. 

Confiscation.  —  See  Forfeiture. 

Conflict  of  Federal  and  State  Authority.  —  See  Jurisdiction,  1. 

Conflict  of  Laws. 

A  creditor  of  an  insolvent  estate,  resident  in  another  of  the  United  St-ates, 
is  entitled  to  share  in  the  distribution  of  the  estate  pari  passu  with  creditors  of 
the  same  degree  who  are  residents  of  the  State  where  the  distribution  is  made, 
in  the, absence  of  evidence  that  he  has  received  any  thing  from  assets  elsewhere. 
—  Tyler  v.  Thompson,  44  Tex.  497. 

See  Foreign  Judgment;  Lex  Fori. 

Consideration.  —  See  Insurance  (Fire),  1. 
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CONSPIBACY. 


Contracts  for  certain  public  supplies  were  required  by  statute  to  be  awarded 
to  the  lowest  bidder.  The  commissioners  whose  duty  it  was  to  procure  the 
supplies  agreed  to  buy  them,  and  did  buy  them,  without  advertising  for  bids, 
being  ignorant  of  the  statute  requiring  them  to  do  so.  Heldy  that,  as  they  had 
no  corrupt  intent,  they  were  not  guilty  of  a  criminal  conspiracy.  —  People  ▼. 
Powell,  63  N.  Y.  88. 

See  Constitutional  Law,  6;  Indictment,  2. 

Constitutional  Law. 

1.  The  decree  of  a  court  in  Texas  during  the  war  is  within  the  constitu- 
tional requirement  that  full  faith  and  credit  shall  be  given  in  each  State  to  the 
judicial  proceedings  of  every  other  State.  —  Hendry  v.  Cline,  29  Ark.  414. 

2.  A  State  statute  provided  for  the  inspection  of  illuminating  oils,  and  for- 
bade the  sale  within  the  State  of  any  that  would  not  stand  a  certain  test. 
Held,  that  the  prohibition  was  constitutional  as  applied  to  oils  patented  under 
the  laws  of  the  United  States,  as  well  as  in  other  cases.  —  Patterson  v.  The 
Commonwealth,  11  Bush,  311. 

3.  A  State  statute  authorizing  two  overseers  of  the  poor  in  any  town,  by 
writing  under  their  hands,  to  commit  vagrants  to  the  work-house,  held,  to  vio- 
late the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States.  — 
Pordand  v.  Bangor,  65  Me.  120. 

4.  Trial  by  jury  in  a  common-law  suit  in  a  State  court  is  not  a  privilege  of 
national  citizenship  which  the  States  are  forbidden  by  the  Fourteenth  Amend- 
ment of  the  national  Constitution  to  abridge.  (Clifford  and  Field,  JJ., 
dissenting.)— Walker  v.  Sauvinet,  92  U.  S.  90. 

5.  Congress  has  no  power  to  regulate  State  elections,  except  so  far  as  to 
secure  the  right  to  vote  of  persons  otherwise  qualified,  irrespective  of  race, 
color,  or  previous  condition  of  servitude;  and  therefore  an  act  of  Congress  im- 
posing a  penalty  for  obstructing  the  exercise  of  the  right  of  suffrage  at  State 
elections,  not  confined  by  its  terms  to  obstructions  on  account  of  race,  color,  or 
servitude,  is  unconstitutional,  and  an  indictment  on  it  cannot  be  sustained. 
(Hunt,  J.,  dissenting.)  —  United  States  v.  Reese,  92  U.  S.  214. 

6.  A  conspiracy  to  deprive  any  person  of  life  or  liberty  without  due  process 
of  law,  is  an  offence  only  against  State  authority,  and  Congress  cannot  make 
it  punishable  in  the  United  States  Courts.  —  United  States  v.  Cruikshank,  92 
U.  S.  542. 

So  of  a  conspiracy  to  deprive  citizens  of  the  right  to  bear  arms.  —  Ih. 

So  of  a  conspiracy  to  prevent  citizens  from  peaceably  assembling  for  lawful 
purposes;  unless  such  assembly  be  for  the  purpose  of  petitioning  Congress,  in 
which  case  any  interference  with  it  is  an  offence  against  the  United  States.  —  lb. 

So  of  a  conspiracy  to  obstruct  the  right  of  suffrage  at  State  elections;  unless 
such  obstruction  is  on  account  of  the  race,  color,  or  previous  condition  of  ser- 
vitude of  the  obstructed  voters.  —  lb. 

7.  A  State  statute  required  the  owner  of  every  vessel  arriving  from  a  for- 
eign port,  to  give,  for  every  passenger  landed  from  the  vessel,  a  bond  in  9300, 
with  two  sureties,  residents  and  freeholders  of  the  State,  conditioned  that  the 
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passenger  should  not  for  four  years  become  a  public  charge  within  the  State; 
or  else,  in  lieu  of  such  bond,  to  pay  fl.50  for  each  passenger.  Held,  uncon- 
stitutional as  a  regulation  of  commerce.  —  Henderson  v.  Mayor  of  New  York, 
92  U.  S.  269. 

So  of  a  similar  State  statute,  limited  in  its  operation  to  ^*  lunatics,  paupers, 
convicted  criminals,  lewd  women,"  and  certain  other  specified  classes  of  pas- 
sengers; the  decision  of  a  commissioner,  as  to  whether  a  passenger  belongs  to 
either  class,  being  final.  —  Chy  Lung  v.  Freeman,  92  U.  S.  275. 

See  Corporation,  1,  3;  Indictment,  2. 

Constitutional  Law,  State. 

A  statute  providing  that  the  judgment  of  an  inferior  court  should  be  final 
on  motions  to  quash  an  indictment  for  defects  in  the  grand  jury  which  found 
it,  held  unconstitutional. — Palmore  v.  The  State,  29  Ark.  248. 

See  New  Trial;  Officer;  School;  Witness. 

Contempt. 
An  appeal  lies  from  a  sentence  for  contempt.  —  Dobbs  v.  The  State,  56  Gra. 
272.     Contra,  Shattuck  v.  The  State,  50  Miss.  50. 

Contract. 

The  liability  of  one  of  two  joint  purchasers  of  land  on  the  contract  for  the 
purchase-money,  is  not  affected  by  the  fact  that  the  other  purchaser  is  a  mar- 
ried woman,  who  is  incapable  of  contracting.  — Robinson  v.  Robinson,  11  Bush, 
174. 

See  Action,  1,  2;  Attorney,  2;  Bail;  Bills  and  Notes;  Corpora- 
tion, 2;  Damages,  2;  Evidence,  7;  Guaranty;  Illegal  Contract; 
Indorser;  Insurance;  Limitations,  Statute  of,  2;  Lord's  Day,  1,  2; 
Mortgage;  Parent;  Partnership;  Party- Wall;  Ship;  Trust,  2;  Ul- 
tra Vires;  Vendor  and  Purchaser. 

Contribution.  —  See  Partnership. 
Conversion.  —  See  Damages,  3. 

Corporation. 

1.  Ptovisions  of  a  charter  of  incorporation,  as  to  service  of  process  on  the 
corporation,  relate  only  to  the  remedy,  and  may  constitutionally  be  repealed, 
and  are  repealed  by  a  subsequent  general  law  making  other  provision  for  ser- 
vice of  process  on  corporations.  —  Cairo  Sf  Fulton  R.R.  Co.  v.  Hecht,  29  Ark. 

eei. 

2.  The  directors  of  a  railroad  company,  in  consideration  that  a  county  would 
take  stock  in  the  company  and  pay  for  it  with  county  bonds,  agreed  that  the  com- 
pany should  pay  interest  on  the  stock  to  the  holders  of  the  bonds,  in  discharge 
of  the  interest  due  on  the  latter  till  their  maturity.  The  company  had  no 
power  by  charter  to  make  such  a  contract.  Held,  that  it  was  ultra  vires.  — 
Pittsburg  ^  Steubenville  R.R.  Co.  v.  Alleghany  County,  79  Penn.  St.  210. 

3.  A  corporation,  A.,  exempt  by  its  charter  from  taxation,  was  consolidated 
with  another,  B.,  not  exempt,  "  under  the  name  and  charter  of  "  A.,  and  sub- 
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ject  to  an  rights  and  liabilities  of  both ;  each  member  of  the  B.  to  receive,  on 
surrender  of  his  stock,  a  like  number  of  shares  in  the  consolidated  company. 
HM^  that  the  A.  company  was  not  extinguished,  nor  its  charter  surrendered; 
that  so  much  of  the  stock  of  the  consolidated  company  as  represented  the  prop- 
erty of  A.  was  not  taxable;  and  that  the  remainder  was.  —  Central  R,  R.  Co. 
T.  Georgia,  02  U.  S.  665. 
See  Stock;  Ultra  Virks. 

Court  of  Claims.  —  See  Action,  2. 

Criminal  Law.  —  See  Assault;  Bigamy;  Burglary;  Conspiracy;  Con- 
stitutional Law,  5,  6;  Constitutional  Law,  State;  Contempt; 
Error;  Evidence,  8,  4;  Felony;  Indictment;  Judge;  Jurisdiction, 
1;  Larceny;  Murder;  Name,  1;  New  Trial;  Trial,  1,  2,  3;  Vari- 
ance, 2;  Witness. 

Custom.  —  See  Mine. 

Damages. 

1.  Action  against  a  railroad  company  for  negligence,  whereby  plaintiff  lost 
one  leg  and  much  injured  the  other,  was  put  to  expenses  for  cure,  and  lost  his 
baggage.  The  plaintiff  claimed  but  ^,500  for  the  two  latter  items,  and  did 
not  claim  exemplary  damages.  The  verdict  was  in  his  favor  for  935,500. 
Held^  excessive. —  Louisville  ff  Nashville  R,R.  Co.  v.  Fox,  11  Bush,  495. 

2.  Li  an  action  for  breach  of  an  agreement  to  convey  land,  the  measure  of 
damages  is  the  value  of  the  land  at  the  time  of  the  breach,  less  so  much  of  the 
price  as  remains  unpaid ;  and  this,  whether  the  failure  to  convey  is  through 
the  defendant's  wilful  refusal,  or  through  his  bona  fide  inability  so  to  do;  but 
the  plaintiff  may,  if  he  will,  rescind  the  contract,  and  recover  back  so  much 
of  the  price  as  he  has  paid,  with  interest,  as  money  had  and  received.  —  Do- 
herty  v.  Ddlan,  65  Me.  87. 

3.  Trover  for  timber.  It  appeared  that  the  defendant  cut  the  timber  by 
mistake,  and  sent  it  to  a  remote  market,  where  it  was  sold  for  a  price  much 
exceeding  its  value  at  the  time  and  place  of  severance.  The  jury  were  in- 
structed to  give  as  damages  either  the  value  of  the  timber  where  it  was  taken, 
together  with  the  profit  which  it  might  have  brought  in  the  ordinary  market, 
or  the  market  value  at  the  place  where  it  was  actually  sold,  less  the  expense  of 
sending  it  there.     Held,  correct.  —  Winchester  v.  Craig,  33  Mich.  205. 

4.  Action  to  recover  damages  for  diverting  a  watercourse  from  plaintiff's 
tannery  by  means  of  a  pipe  placed  by  defendant  on  his  own  land.  Held,  that 
plaintiff  could  recover  only  for  his  damage  actually  suffered  before  action 
brought,  and  not  for  a  permanent  injury  to  his  freehold;  and  therefore  that 
evidence  of  the  value  of  his  tannery  was  incompetent. — Bare  v.  Hoffman,  7d 
Penn.  St.  71. 

5.  Plaintiff's  property,  of  which  defendants  were  wrongfully  in  possession, 
was  taken  from  them  by  process  of  law  against  plaintiff.  Held,  that  they 
were  liable  for  damages  only  to  the  time  of  such  taking,  whether  or  not  such 
taking  was  lawful.  —  Montgomery  v.  Wilson,  48  Vt.  616. 

See  Joint  Tortfeasors. 
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Deed. 

A  deed  was  duly  signed,  sealed,  and  recorded,  but  not  delivered  to  the 
grantee  till  long  after.  Held,  that  although  it  might  take  effect  as  against 
the  grantor  from  the  time  it  was  left  for  record,  yet  as  against  his  attaching 
creditors  it  took  effect  only  from  the  time  of  delivery  to  the  grantee.  — BeU  t. 
Farmers'  Bank,  11  Bush,  34. 

See  Fixture,  2;  Trust,  1. 

Delivery.  —  See  Deed. 

Devise. 

1.  Devise  to  the  children  of  testatrix  for  )ife,  and  on  the  death  of  either  of 
them  his  share  to  his  issue  and  their  heirs  for  ever,  and,  if  any  of  them  shall 
die  without  issue,  his  share  to  the  surviving  child  or  children  and  to  the  heirs 
of  said  issue  for  ever.  Held,  that  the  children  took  only  estates  for  life.  — 
Shreve  v.  Shreve,  43  Md.  382. 

2.  Devise  to  J.  S.  for  life,  and  after  her  death  to  her  issue  and  their  heirs 
for  ever,  in  the  proportions  to  which  they  would  be  entitled  under  the  intestate 
laws.  Held,  a  life-estate  in  J.  S.,  remainder  in  fee  to  her  children.  — Robins 
V.  Quinliven,  79  Penn.  St.  333. 

See  Charity,  2. 

Distribution.  —  See  Adoption. 
District  of  Columbia.  —  See  Sovereign. 

Dower. 
A  widow  is  not  estopped  to  claim  dower  in  her  husband's  land  by  accepting 
from  the  heir  a  conveyance  of  the  land  in  fee  with  warranty;  nor,  if  her  dower 
has  been  assigned  in  the  land,  is  it  merged  by  such  conveyance.  —  McLeery  v. 
McLeery,  65  Me.  172. 

Election. 
A  State  canvassing  board  has  no  power  to  throw  out  returns  of  votes  which 
are  genuine  and  regular  in  form,  on  the  ground  of  fraud  in  the  election;  and, 
if  it  does  throw  out  such  returns,  may  be  compelled  by  mandamus  to  meet 
again  and  re-coimt.  —  Lewis  v.  Marshall  County,  16  Kans.  102. 
See  Constitutional  Law,  5. 

Embezzlement.  —  See  Variance,  2. 
Equity. — See  Injunction;  Jurisdiction,  2;  Nuisance;  Subrogation; 

Trust,  2. 
Equity  Pleading.  —  See  Guardian. 

Error. 

Two  prisoners,  jointly  indicted  and  convicted  of  larceny,  brought  their 
several  writs  of  error.  The  court  reversed  the  judgment  as  to  one,  and  affirmed 
it  as  to  the  other.  —  Wall  v.  The  State,  50  Miss.  396. 

See  Appeal;  Attachment,  1;  Trial,  4. 

Escrow.  —  See  Deed. 
Estoppel.  —  See  Dower;  Insurance  (Fire),  2;  Joint  Tortfeasors. 
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Evidence. 

1.  In  an  aetkm  on  a  po&cj  of  msonmce,  if  Hbe  delendapt  plead  that  the 
property  insured  was  fraudulently  burned  by  the  plaintiff,  he  is  not  bound  t9 
prove  this  plea  beyond  a  reasonable  doubt.  — jEtna  Ins,  Co*  v.  Johnson^  11 
Bush,  587.     s.  p.  Simmons  v.  ^West  Virginia]  Ins.  Co,y  8  W.  Va.  474. 

2.  In  an  action  of  tort  (as  for  assault  and  battery),  the  fact  that  the  tort 
which  is  the  cause  of  action  is  also  an  indictable  offence  (as  an  attempt  to 
ravish),  does  not  compel  the  plaintiff  to  prove  it  beyond  a  reasonable  doubt. 
--Elliott  V.  Van  Buren,  33  Mich.  49. 

3.  The  fact  that  a  grant  of  land  by  the  State  exists  and  is  matter  of  record 
is  no  evidence  that  one  who  utters  a  forged  grant,  purporting  to  convey  the 
same  land  to  a  person  other  than  himself,  had  notice  of  the  forgery.  —  Pearson 
V.  The  State,  56  Ga.  659. 

4.  Indictment  for  the  statutory  offence  of  carrying  concealed  weapons,  not 
being  a  traveller.  Held,  that  the  prosecutor  was  not  bound  to  prove  this 
negative,  but  that  the  burden  was  on  the  prisoner  to  show  that  he  was  a  trav- 
eller. —  WUey  V.  The  State,  52  Ind.  516. 

5.  In  an  action  on  a  promissory  note,  in  which  the  declaration  avers  that  the 
defendant  made  the  note  and  the  answer  denies  this  and  alleges  an  alteration, 
proof  of  the  defendant's  signature  is  prima  fcune  evidence  that  the  whole  note 
is  his  act,  but  the  burden  is  on  the  plaintiff  to  show  this.  —  Simpson  v.  Davis, 
119  Mass.  269. 

6.  In  an  action  against  a  city  to  recover  for  injuries  caused  to  the  plaintiff 
by  a  defect  in  the  highway  on  which  he  was  driving,  the  burden  is  on  him,  on 
the  issue  of  due  care,  to  show  that  he  was  driving  at  a  rate  no  faster  than  that 
allowed  by  the  city  ordinances.  —  Tuttle  v.  Lawrence,  119  Mass.  276. 

7.  Action  for  non-delivery  of  wood  under  a  contract  to  sell  it  at  a  certain 
price  per  cord,  making  no  mention  of  any  time  of  payment.  Held,  tiiat  the 
legal  effect  of  the  contract  was  that  the  wood  should  be  paid  for  after  it  was 
all  delivered;  and  that  parol  evidence  was  inadmissible  to  show  that  it  was  to 
be  paid  for  in  instalments  as  delivered. — Brandon  Manufactttring  Co.  v. 
Morse,  48  Vt.  322. 

8.  In  an  action  on  a  policy  of  life  insurance,  the  defence  was  that  the 
assured  had  in  his  application  untruly  answered  questions  as  to  his  health  and 
habits  of  life.  Held,  that  the  burden  of  proving  these  answers  false  was  on 
the  insurers.  — Piedmont  Sf  Arlington  Life  Ins,  Co.  v.  Emng,  92  U.  S.  ^77. 

See  Arbitration;  Bigamy;  Damages,  4;  Jury;  Lex  Fori;  Limita- 
tions, Statute  of,  1;  Name,  1,  2;  Presumption;  Variance;  Witness. 

Execution.  —  See  Subrogation. 

Executor  and  Administrator. 

A  debtor  of  J.  S.  in  good  faith  paid  the  debt  to  one  who  had  been  regularly 
appointed  administrator  of  J.  S.  Held  (under  the  statutes  of  New  York), 
that  the  debt  was  discharged,  though  J.  S.  was  not  in  fact  dead.  (Church, 
C.  J.,  Allen  and  Foloer,  JJ.,  dissenting.)  —  Roderigas  v.  East  River  Sav- 
ings InsVn,  63  N.  Y.  460. 

See  Conflict  of  Laws;  Lex  Fori. 
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Fblony. 
On  an  indictment  for  felony,  the  prisoner  may  be  convicted  of  a  misde- 
meanor. —  Hunter  v.  Commonwealth,  79  Penn.  St.  603. 

Fire  Insubance.  —  See  Insurance  (Fire.) 

Fixture. 

1.  Discussion  of  the  difference  between  fixtures  and  fittings.  — Pratt  y. 
Paine,  119  Mass.  439;  Jarechi  v.  Philharmonic  Society,  79  Penn.  St.  403. 

2.  The  tenants  under  a  lease  of  land  on  which  were  oil  weUs,  assigned  their 
lease  by  deed,  conveying  also  **  all  our  right,  title,  and  interest,  in  and  to  the 
engines,  boilers,  tanks,  tubing,  derricks,  and  all  other  fixtures  and  personal 
property  situate  upon  and  appertaining  to  the  above  leasehold  interest  and  well 
to  us  belonging. "  Held,  that  oil  in  the  tanks  did  not  pass.  —  Dresser  v.  Trans- 
portation Co.,  8  W.  Va.  653. 

Foreclosure.  —  See  Mortgage. 
Foreign  Attachment.  —  See  Foreign  Judgment;   Limitations,  Stat- 
ute OF,  1. 

Foreign  Judgment. 
A  judgment  recovered  against  J.  S.,  in  Pennsylvania,  by  a  company  incor- 
porated  in  that  State  was  assigned  to  a  resident  of  the  same  State.  After  the 
assignment,  but  before  J.  S.  had  notice  of  it,  he  was  summoned  as  garnishee 
of  the  company  before  a  court  in  New  York,  where  he  resided,  which  court 
afterwards,  and  after  he  had  notice  of  the  assignment,  adjudged  him  liable  as 
such  garnishee,  notwithstanding  the  assignment,  and  he  paid  to  the  plaintiff 
in  that  suit  the  amount  of  his  indebtedness  on  the  judgment.  Held,  that 
after  the  assignment  the  company  had  no  attachable  interest  in  the  judgment; 
that  therefore  the  judgment  of  the  court  of  New  York,  which  had  jurisdiction 
only  on  the  ground  of  an  attachment  of  the  company's  property,  was  void; 
and  that  satisfaction  of  it  by  J.  S.  was  no  bar  to  an  action  against  him  in  Penn- 
sylvania by  the  assignee  of  the  judgment  —  Noble  v.  Thompson  Oil  Co.,  79 
Penn.  St.  354. 

Forfeiture. 
The  Confiscation  Act,  passed  during  the  war,  as  explained  by  contempora- 
neous joint  resolution  of  Congress,  does  not  **work  a  forfeiture  of  the  real 
estate  of  the  offender  beyond  his  natural  life."  Held,  that  a  confiscation  of 
the  estate  of  an  owner  in  fee  not  only  forfeited  his  life-estate,  but  deprived 
him  of  all  power  over  the  estate  during  his  life;  and  therefore  that  he  could 
make  no  grant  of  the  reversion  valid  against  his  heirs.  —  Wallach  v.  Van 
Riswick,  92  U.  S.  202;  Chaffraix  v.  Shiff,  id.  214. 

Forgery.  —  See  Evidence,  3. 

Frauds,  Statute  of.  —  See  Trust  2. 

Fraudulent  Conveyance.  —  See  Illegal  Contract,  1. 

Garnishment.  —  See  Foreign  Judgment;  Limitations,  Statute  of,  1. 

Grand  Jury.  —  See  Constitutional  Law;  State. 
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Guaranty. 
Plaintiff  having  bought  three  thousand  shares  of  certain  stock,  defendant  in- 
dorsed on  the  bill  of  sale  of  the  stock  a  guaranty  against  loss  within  thirty  days. 
The  guaranty  was  renewed  from  time  to  time,  during  which  period  plaintiff 
bought  and  sold  many  other  shares  of  the  stock,  not  keeping  them  separate 
from  those  first  bought,  but  having  always  at  least  three  thousand  shares  on 
hand;  defendant  was  ignorant  of  these  transactions.  Heldj  that  the  guaranty 
extended  only  to  the  shares  first  bought ;  and  that,  as  plaintiff  had  made  it 
impossible  to  ascertain  whether  there  was  any  loss  on  those  specific  shares, 
defendant  was  not  liable.  —  Strong  v.  Lyon^  63  N.  Y.  172. 

Guardian. 
A  guardian  cannot  file  a  bill  in  equity  in  his  own  name  as  guardian  to  re> 
cover  the  distributive  share  of  his  infant  wards  in  the  estate  of  their  ancestor  ; 
but  the  infants  must  sue  by  prochein  ami  in  their  own  names.  —  Burdett  v. 
Cain,  8  W.  Va.  282. 

Homicide.  —  See  Murder  ;  New  Trial. 
Husband  and  Wife.  —  See  Bigamy;  Contract;  Dower. 

Illegal  Contract. 

1.  Action  to  recover  the  price  of  gooas  sold.  Defence,  that  the  sale  was  a 
transaction  to  defraud  plaintiff's  creditors.  Heldy  that  plaintiff  could  not 
recover.  —  Hindman  v.  Nevmnany  55  Ga.  262. 

2.  The  assignment  of  a  contract  to  do  work  for  a  municipal  corporation,  the 
assignor  remaining  liable,  heldy  not  against  public  policy.  —  Devlin  v.  Mayor, 
5-c.  of  New  York,  63  N.  Y.  8. 

See  Bail  ;  Lord's  Day,  1,2;  Ultra  Vires. 

Imprisonment.  —  See  Constitutional  Law,  3.     . 

Indictment. 

1.  Indictment  for  robbery  of  bank-bills,  averring  the  value  of  the  bills,  but 
not  their  denomination.     Held,  bad.  — Arnold  v.  The  State,  52  Ind.  281. 

2.  The  Act  of  Congress  known  as  the  Enforcement  Act  makes  punishable 
conspiracies  to  hinder  any  citizen  from  the  free  enjoyment  of  any  right  or 
privilege  secured  to  him  by  the  Constitution  of  the  United  States.  Held,  that 
an  indictment  under  this  statute  must  show  specifically  what  rights,  secured 
by  the  Constitution  of  the  United  States,  the  defendants  conspired  to  obstruct, 
and  is  not  sufficient  if  it  merely  pursues  the  language  of  the  statute.  —  United 
States  V.  Cruikshank,  92  U.  S.  542. 

See  Burglary;  Evidence,  4;  Felony;  Murder;  Name,  1. 

Indorser. 
An  indorsement  without  recourse  implies  a  warranty  that  the  note  indorsed 
is  valid.  — Hannum  v.  Richardson,  48  Vt.  508. 

Infai^t.  —  See  Guardian. 
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Injunctxok. 

1'.  An  ordinance,  unlawfully  made  by  a  city  in  excess  of  the  power  con- 
ferred by  its  charter,  taxed  certain  traders  on  their  sales,  required  them  to 
make  returns  and  pay  taxes  within  an  hour  after  the  sales  ;  and,  if  they  failed 
to  do  so,  provided  that  the  tax  should  be  collected  by  execution  and  the 
traders  liable  to  fine  and  imprisonment.  Held,  that  traders  taxed  might  have 
an  injunction  to  restrain  the  collection  of  the  tax,  and  were  not  confined  to 
their  remedy  at  law.  —  Gould  v.  Mayor,  Sfc.  of  Atlanta,  55  Gra.  678. 

2.  The  erection  of  a  wooden  building  within  certain  limits,  in  violation  of 
a  town  ordinance,  is  not  necessarily  a  nuisance ;  and  therefore  a  court  of 
equity  will  not  restrain  such  erection,  but  will  leave  the  party  grieved  to  his 
remedy  at  law  under  the  ordinance.  —  St.  Johns  v.  McFarlan,  33  Mich.  72. 

8.  The  courts  of  the  United  States  will  not  grant  an  injunction  to  stay  the 
collection  of  taxes,  unless  the  plaintiff  has  actually  paid  or  tendered  all  taxes 
which  are  admitted  or  appear  on  the  pleadings,  or  are  shown  by  affidavit,  to 
be  due.  —  Taylor  v.  Secor,  92  U.  S.  575. 

See  Nuisance. 

Insurance  (Fire). 

1.  Defendant  sold  land  and  buildings  to  plaintiff,  taking  from  him  a  mort- 
gage on  the  same  to  secure  payment  of  the  purchase-money.  Defendant 
before  the  sale  had  insured  the  buildings  in  a  mutual  company  ;  and,  by  the 
charter  of  the  company,  the  premium  note  given  by  him  continued  to  be  a 
lien  on  the  property  after  the  sale.  The  insurers  were  notified  of  the  sale  and 
mortgage,  and,  a  loss  happening,  paid  it  to  defendant,  who  had  promised 
plaintiff  that,  if  he  got  it,  he  would  pay  it  to  him  or  allow  it  on  the  mortgage 
debt.  Held,  that  in  equity  he  was  bound  to  do  so  ;  that  such  liability  was 
sufficient  consideration  for  his  promise  to  do  so  ;  and  that  plaintiff  might  re- 
cover the  insurance  money  in  an  action  for  money  had  and  received.  (Gra- 
80N  and  Alvet,  JJ.,  dissenting.)  —  Callahan  v.  Linthicum,  43  Md.  97. 

2.  A  policy  was  by  its  terms  liable  to  forfeiture  if  any  subsequent  insurance 
should  be  made  without  notice  to  the  insurers.  A  second  insurance  was  made, 
without  notice  to  the  first  insurers,  by  a  policy  which  was  void,  but  on  which, 
nevertheless,  the  assured,  after  a  loss,  brought  an  action,  and  received  a  sum 
of  money  from  the  second  insurers  in  settlement  of  the  same.  In  an  action 
afterward  brought  by  him  on  the  first  policy,  held,  that  he  was  not  estopped 
to  show  that  the  second  was  void,  and  that  on  so  showing  he  could  recover. 
^Lindley  v.  Union  Ins.  Co,,  65  Me.  368. 

8.  In  declaring  on  a  policy  of  insurance  which  refers  to  the  assurer's  applica- 
tion for  it,  **  which  is  his  warranty  and  a  part  hereof,"  the  plaintiff  need  not 
set  out  nor  aver  compliance  with  the  warranties  contained  in  the  application. 
—  Simmons  v.  ^West  Virginia^  Ins.  Co.,  8  W.  Va.  474. 
See  Evidence,  1;  Variance,  3. 

Insurance  (Life).  —  See  Agent;  Evidence,  8. 

Insurance  (Marine). 

The  master  and  crew  of  a  vessel  were  compelled,  by  a  peril  insured  against, 
TOL.  XI.  35 
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to  leave  her,  and  her  owners  abandoned  her  to  the  insurers  ;  afterwards  she 
was  rescued  by  salvors.     Held,  that  the  insured  oould  recover  for  a  total  loss. 
^Snaw  V.  C/num  Ins.  Co.,  119  Mass.  592. 
See  Judgment,  2. 

Intent.  —  See  Conspiracy. 

Interest.  —  See  Bills  and  Notes. 

Joint  Contractors.  —  See  Contract. 

Joint  Tortfeasors. 
Plaintiff  brought  an  action  of  tort  against  one  Who  was  jointly  liable  with 
defendant,  and  recovered  judgment,  which  was  satisfied  in  part ;  and  after- 
wards brought  an  action  against  defendant,  for  the  same  cause.  Heldy  (1)  that 
the  former  judgment,  without  full  satisfaction,  was  no  bar  to  the  second  action ; 
but  (2)  that  plaintiff  was  estopped  to  claim  in  the  second  action  greater  dam- 
ages than  he  had  recovered  in  the  first.  —  Untied  Society  of  Shakers  v.  Under' 
woody  11  Bush,  265. 

Judge. 
The  owner  of  stolen  property  is  not  disqualified  to  sit  as  judge  on  the  trial 
of  an  indictment  for  the  theft.  —  Davis  v.  The  States  44  Tex.  528. 
See  Trial,  3. 

Judgment. 

1.  A  judgment  against  a  non-resident,  where  jurisdiction  is  based  only  on 
an  attachment  of  property,  without  personal  service,  is  but  a  judgment  m  rem , 
and  the  plaintiff  cannot  maintain  an  action  on  that  judgment,  to  obtain  satis- 
faction out  of  other  property  of  the  defendant.  —  Eastman  v.  Wadleigh^  65  Me. 
251. 

2.  A  part-owner  of  a  vessel  mortgaged  his  share,  insured  the  same  *^  for  the 
benefit  of  whom  it  may  concern;  loss  payable  to  him,"  and  was  afterwards  lost 
at  sea  with  the  vessel.  His  administratrix  sued  the  insurers,  and  recovered 
judgment,  which  they  satisfied.  Held,  a  bar  to  an  action  against  them  on  the 
policy  by  the  mortgagee.  (Dickerson,  J.,  dissenting.)  Sleeper  v.  Union  Ins. 
Co.,  65  Me.  385. 

See  Constitutional  Law,  1;  Error;  Foreign  Judgment;  Joint 
Tortfeasors. 

Jurisdiction. 

1.  Perjury  committed  before  a  United  States  commissioner,  during  the  in- 
vestigation of  a  charge  of  violating  an  Act  of  Congress,  is  not  indictable  in  a 
State  coxxxt.  — Ross  v.  The  State,  55  Ga.  192. 

2.  An  act  of  Congress  made  a  grant  to  a  State  for  public  purposes,  and 
directed  that  it  should  be  invested  **  in  safe  stocks.'*  —  Held,  that  it  pertained 
exclusively  to  the  State  legislature  to  decide  what  investments  were  safe,  and 
that  the  courts  of  the  State  had  no  control  over  the  investments;  though  it 
was  alleged  in  a  suit  brought  in  the  name  of  the  State  that  they  were  unsafe, 
and  made  by  virtue  of  legislation  obtained  by  fraud.  —  State  v.  Vicksburg  {f 
NashviUe  R.R.  Co.,  50  Miss.  361. 

See  Bankruptcy;  Election;  Foreign  Judgment;  Judge;  Officer; 
Removal  op  Suits;  Sovereign. 
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Jury. 

In  an  action  against  two,  a  verdict  for  both  defendants  was  declared  by  the 
foreman  of  the  jury,  received,  and  recorded.  Heldj  that  affidavits  of  the  jury 
were  admissible  to  show  that  the  foreman  made  his  announcement  by  mistake, 
and  that  they  had  in  fact  agreed  to  a  verdict  for  one  defendant,  and  against 
the  other.  -^Dalrymple  v.  WiUiams,  63  N.  Y.  361. 

See  Constitutional  Law,  4. 

Laches.  —  See  Check. 

Larceny. 

One  is  not  guilty  of  larceny  who  finds  lost  goods  and  converts  them  to  his 
own  use,  without  attempting  to  restore  them  to  the  owner,  if  he  does  not  know, 
or  have  any  means  of  ascertaining,  who  is  the  owner.  —  Bailey  v.  The  State^  62 
Lid.  462. 

See  Judge. 

Lex  Fori. 

hi  an  action  by  a  foreign  administratrix,  it  appeared  of  record  that  she  had 
married  since  administration  granted.  Held,  that  it  was  to  be  presumed  that 
her  authority  was  not  affected  by  the  marriage,  such  being  the  law  of  the 
State  where  the  action  was  brought.  —  Kansas  Pacific  Railway  Co.  v.  Cutter^ 
16  Eans.  568. 

Lien. 

A  lien  on  a  vessel,  given  by  statute  in  certain  cases,  attaches  only  if  notice 
thereof  is  filed,  as  prescribed  by  the  statute,  *^  within  four  days  from  the  time 
such  vessel  shall  depart  from  port."  Held,  that  notice  filed  before  the  vessel's 
departure  was  sufficient  —  Young  v.  The  Orpheus,  119  Mass.  179. 

See  Attachment,  1;  BANXRUPTCt'. 

Life  Insurance.  —  See  Insurance  (Life). 

Limitations,  Statute  of. 

1.  Defendant  was  summoned  as  garnishee  of  plaintiff  in  an  action  brought 
by  a  third  party,  and  by  his  answer  admitted  that  he  owed  money  to  plaintiff. 
Held,  that  plaintiff  could  not,  in  an  action  brought  by  him  against  defendant, 
avail  himself  of  this  admission,  to  avoid  the  bar  of  the  statute.  —  Sihert  v. 
WUder,  16  Kans.  176. 

2.  A  promissory  note  dated  Dec.  24,  1867,  was  payable  one  year  from  date 
and  not  entitled  to  grace.  Held,  that  the  maker  had  the  whole  of  the  day 
when  it  fell  due  in  which  to  pay  it,  at  least  in  the  absence  of  evidence  of  an 
express  demand  and  refusal  of  payment  on  that  day;  and,  therefore,  that  an 
action  on  it  brought  Dec.  24,  1874,  was  not  barred  by  a  six  years'  limitation. 
^Beeman  v.  Cook,  48  Vt.  201. 

Lord's  Day. 
1.  A  bail-bond  executed  on  Sunday  is  valid.  —  Salter  v.  Smith,  55  Ga.  244. 
'   2.  A  letter  containing  the  acceptance  of  an  offer  of  sale  was  written  on 
Saturday,  and  on  Sunday  handed  to  a  messenger,  to  be  carried  to  the  mail  the 


Digitized  by  VjOOQIC 


582  SELECTED  DIOEST  OF  STATE  REPOBTS. 

next  day;  which  was  done.     Held,  that  a  valid  contract  was  completed. — 
Bryant  v.  Booze,  65  6a.  438. 

3.  A  person  walking  about  a  mile  in  a  town  for  exercise  on  Sonday,  hM 
not  a  traveller  in  such  a  sense  as  to  bar  his  recovery  against  the  town  for  in- 
juries suffered  during  such  walk  from  a  defect  in  the  highway.  —  O^ConneU  v. 
Lewiston,  65  Me.  34. 

Mandamus.  —  See  Election. 

Marine  Insurance.  —  See  Insurance  (Marine). 

Marriage.  —  See  Bigamy;  Lex  Fori. 

Master  and  Servant. 

The  servant  of  a  railroad  company  sought  to  recover  of  the  company  damages 
for  injury  suffered  by  him  in  an  accident  which  was  caused  by  the  company's 
negligence  in  not  providing  its  cars  with  check-chains.  Heldy  that  if  he  was 
of  opinion  that  cars  without  check-chains  were  dangerous,  and  knew  that  some 
of  the  company's  cars  did  not  have  them,  and  did  not  notice,  before  the  acci- 
dent, whether  the  car  in  which  he  was  riding  had  them  or  not,  he  could  not 
recover.  —Zcm/c?  v.  New  Bedford  R,R.  Co.,  119  Mass.  412. 

See  Municipal  Corporation,  1;  Receiver. 

Measure  of  Damages.  —  See  Damages. 
Merger.  ^- See  Dower;  Stock. 

Mine. 
The  owner  of  a  coal-mine  in  working  it  removed  the  *^  ribs  "  of  coal  by 
which  its  roof  was  supported,  whereby  water  from  the  surface  flooded  his 
mine,  and  from  thence  the  mine  of  an  adjoining  owner.  Held,  that  he  was 
liable  for  the  damages,  though  he  had  worked  according  to  the  usages  of  min- 
ers, and  without  negligence.  (Williams  and  Mercur,  JJ.,  dissenting.)  — 
Homer  v.  Watson,  79  Penn.  St.  242. 

Misdemeanor.  —  See  Felony. 

Misnomer.  —  See  Name. 

Monet.  —  See  Variance,  2. 

Monet  Had  and  Received.  —  See  Damages,  2;  Insurance  (Fire),  1. 

Mortgage. 
A  mortgage  recited  that  the  mortgagee  had  indorsed  certain  promissory 
notes  made  by  th&  mortgagor,  which  were  described,  and  that  '*  it  was  a  con- 
dition precedent,  which  condition  has  induced"  the  mortgagee  to  indorse 
those  notes,  that  the  mortgage  should  be  made  *<  to  secure  him  from  any  loss 
he  may  sustain  by  the  non-payment  by ''  the  maker  of  the  notes  at  maturity; 
was  conditioned  to  be  void  if  the  mortgagor  should  pay  or  cause  to  be  paid  the 
said  notes  <*  at  their  maturity  respectively  to  the  holder  or  holders  of  them," 
or  in  case  the  mortgagee  should  be  compelled  to  pay  said  notes,  and  the  mort- 
gagor should  repay  to  him  the  amount;  contained  a  power  of  sale;  provided 
that  in  case  of  a  sale  the  proceeds  should  <*  be  applied  to  the  payment  of  all 
claims  of  said  mortgagee  "  under  the  mortgage,  whether  then  or  thereafter 
payable;  and  contained  a  covenant  to  insure  for  *'  the  benefit  of  said  mort- 
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gagee.''  Held,  that  the  mortgage  was  not  merely  an  indemnity  to  the  in- 
dorser,  but  a  security  for  the  payment  of  the  notes;  that  any  bonajide  holders 
of  the  notes  might  maintain  a  suit  to  foreclose  it;  and  that  their  rights  were 
not  affected  by  the  release  of  the  mortgagee.  (Stewart,  J.,  dissenting.)  — 
Boyd  V.  Parker,  48  Md.  182. 

See  Insurance  (Fire),  1;  Judgment,  2. 

Municipal  Corporation. 

1.  The  selectmen  of  a  town  employed  a  person  as  nurse  in  a  small-pox  hos- 
pital established  by  the  town,  and  suffered  him  to  depart  without  being  prop- 
erly disinfected,  whereby  plaintiff  caught  the  disease  from  him.  Hdd,  that 
the  town  was  not  liable.  —  Broum  v.  Vinalhaven,  65  Me.  402. 

2.  Where  a  municipal  corporation  is  authorized  to  issue  bonds,  under  cer- 
tain conditions  (as  a  popular  vote  of  approval),  of  whose  performance  the 
municipal  officers  are  judges,  and  does  issue  bonds  executed  in  proper  form  by 
the  municipal  officers,  and  reciting  compliance  with  the  conditions,  such  bonds 
are  valid  in  the  hands  of  bona  fide  holders,  though  the  conditions  have  not 
in  fact  been  complied  with.  (Miller,  Davis,  and  Field,  JJ.,  dissenting.) 
-—Coloma  V.  Eaves,  92  U.  S.  484;  Venice  v.  Murdoch,  id.  494;  Moultrie  Co. 
V.  Roddngham  Savings  Bank,  id.  631;  Marcy  v.  Oswego,  id.  637;  Humboldt  v. 
Long,  id.  642.     8.  J».  Vicksburg  v.  Lombard,  51  Miss.  111. 

See  Attorney,  1;  By-Law;  Evidence,  6;  Injunction,  2. 

Murder. 
Indictment  for  murder  by  stabbing,  laying  a  sufficient  venue  for  the  blow, 
but  none  whatever  for  the  death,  held,  good.  —  State  v.  Bowen,  16  Kans.  476. 
See  New  Trial. 

Name. 

1.  In  a  prosecution  for  assault  on  Greorge  W.  Shott,  the  proof  was  of  an 
assault  on  Greorge  Shott.  Held,  that,  as  a  man  can  have  but  one  Christian 
name,  the  W.  might  be  rejected  as  surplusage,  and  there  was  no  variance. 
(Pettit,  J.,  dissentmg.)  —  Choen  v.  The  State,  52  Ind.  347. 

2.  The  attachment  of  the  land  of  Henry  M.  Hawkins,  on  a  writ  against 
Henry  F.  Hawkins,  is  void;  and  though  the  sheriff  return  on  the  writ  that 
he  has  duly  certified  the  attachment  to  the  registry,  as  required  by  law,  the 
return  may  be  contradicted  by  producing  the  certificate  bearing  a  wrong 
name.  — Button  v.  Simmons,  65  Me.  583. 

Negligence. 

Plaintiff  went  by  night  to  defendant's  house  to  buy  some  oats,  which  de- 
fendant agreed  to  sell  as  an  accommodation,  though  he  had  none  which  he 
wished  to  sell.  They  went  together  to  defendant's  bam  where  the  oats  were 
kept,  and  while  defendant  was  seeking  a  measure,  plaintiff  walked  about  the  ' 
bun  in  the  dark,  fell  through  a  hole  in  the  floor,  and  was  injured.  Held,  that 
defendant  was  not  liable.  — Pierce  v.  Whitcomb,  48  Vt  127. 

See  Action,  1;  Damages,  1;  Evidence,  6;  Master  and  Servant; 
Mine;  Municipal  Corporation,  1;  Receiver;  Smp;  Variance,  1. 

Negotiable  Instruments.  —  See  Bills  and  Notes. 
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New  Trial. 

A  statute  enacted  that  ^*  the  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had."  Heldy  that  it  could  not  con^ 
stitutionally  be  construed  to  authorize  a  conviction  of  murder  in  the  first  de- 
gree at  a  new  trial  granted  to  a  prisoner  convicted  of  murder  in  the  second 
degree  on  an  indictment  sufficient  to  support  a  conviction  of  either  offence.  — 
Johnson  v.  The  Statty  29  Ark.  31. 

See  Removal  of  Suits,  1;  Trial,  1. 

Nuisance. 

Plaintiffs  built  a  house,  and  planted  ornamental  trees  and  shrubs,  on  land 
adjoining  that  used  by  defendant  for  burning  bricks.  The  fumes  from  the 
brick-kiln,  when  blown  by  the  wind  toward  plaintiffs'  land,  greatly  injured 
the  vegetation  on  it.  Held,  a  nuisance,  restrainable  by  injunction.  —  Camp^ 
bell  V.  Seaman,  63  N.  Y.  568. 

See  Mine. 

Officer. 

Where  the  Greneral  Assembly  has,  by  the  Constitution,  exclusive  jurisdiction 
to  determine  contested  elections  for  an  office,  a  claimant  of  the  office  cannot, 
before  his  right  has  been  adjudged  by  the  Assembly,  maintain  an  action  at 
law  against  the  officer  de  facto,  to  recover  the  official  salary.  —  Baxter  v.  Brooks^ 
29  Ark.  173. 

See  Name,  2. 

Ordinance.  —  See  By-Law;  Evidence,  6;  Injunction,  2. 

Parent. 
The  mother  and  step-father  of  a  widow  took  her  into  their  house  and  treated 
her  as  a  member  of  the  family  for  more  than  a  year,  when  she  died.  Held, 
that  they  could  not  recover  of  her  administrator  the  expenses  of  her  main- 
tenance, without  proof  of  further  facts,  showing  a  contract  or  understanding 
that  they  were  to  be  paid  by  her.  —  Bamhill  v.  Kirk,  44  Tex.  589. 
See  Adoption. 

Parties.  — See  Attorney,  2;  Guardian;  Judgment,  2. 

Partnership. 

By  agreement  of  partnership  among  four  persons  to  carry  on  a  commission 
business,  two  were  to  contribute  the  whole  capital  in  unequal  shares,  and  to 
receive  interest  thereon ;  one  of  these  two  was  to  devote  to  the  business  <*  such 
time  as  he  may  be  able  to  give;  "  the  other  three  partners  were  to  give  all 
their  time;  and  net  profits  were  to  be  shared  equally.  On  a  dissolution,  the 
business  of  the  firm  was  found  to  have  resulted  in  a  loss  of  capital,  and  one 
partner  was  insolvent.  Held,  that  the  loss  must  be  borne  equally  by  the  other 
three.  —  Whitcomb  v.  Converse,  119  Mass.  88. 

See  Attorney,  2. 

Part-Owner.  —  See  Ship. 

Party-Wall. 
Action  to  recover  half  the  value  of  a  party-wall,  built  by  plaintiff,  with- 
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out  any  express  agreement  with  defendant,  on  the  line  between  their  estates. 
Held^  Uiat  if  the  jury  found  that  plaintiff  built  the  wall  expecting  to  be  paid 
for  it,  and  that  defendant  had  reason  to  know  of  such  expectation,  and 
allowed  plaintiff  to  build  without  objection,  they  might  infer  a  promise 
by  defendant  to  pay  plaintiff.  —  Day  v.  Caton^  119  Mass.  513. 

Passenger.  —  See  Constitutional  Law,  7 ;  Damages,  1 ;  Railroad. 
Patent.  —  See  Constitutional  Law,  2. 
Payment.  —  See  Check;  Executor. 
•  Perjury.  —  See  Jurisdiction,  1. 

Pleading.  —  See  Insurance  (Fire),  8;  Variance. 
Practice.  —  See  Appeal;  Corporation,  1;  Trial. 

Presumption. 
In  ejectment,  the  plaintiff  relied  on  the  presumption  of  a  lost  grant  from 
the  government  to  his  ancestor,  who  was  an  alien.    Held^  that  lie  was  bound  to 
show  affirmatiyely  that  his  ancestor  had  license  to  purchase  and  hold,  and  that 
this  fact  could  not  be  presumed.  —  Sxdphen  v.  Norris,  44  Tex.  204. 
See  Lex  Fori. 

Principal  and  Agent.  —  See  Agent. 

Principal  and  Surety.  —  See  Surety. 

Priority.  —  See  Conflict  of  Laws. 

Privileged  Communication.  —  See  Action,  2. 

Probate.  —  See  Removal  of  Suits,  2. 

Prochein  Amy.  —  See  Guardian. 

Promissory  Note.  —  See  Bills  and  Notes. 

Railroad. 

Plaintiff  was  a  passenger  on  defendants'  cars.  A  conductor  took  a  coupon 
from  his  ticket,  and  gave  him  instead  a  conductor's  check,  leaving  him  also 
his  ticket  with  its  other  coupons  attached.  Before  arriving  at  the  point  to 
which  the  check  took  him,  another  conductor  took  the  train,  and  demanded  of 
plaintiff  the  check,  and  refused  to  let  him  ride  on  his  ticket ;  and  plaintiff 
being  unable  to  find  his  check,  the  conductor  ejected  him  at  a  station,  without 
unnecessaiy  force.  Held,  that  defendants  were  justified.  —  Jerome  v.  Smith, 
48  Vt.  230. 

See  Corporation,  2;  Damages,  1;  Master  and  Servant;  Receiver. 

Receiver. 
No  action  lies  against  a  receiver  in  possession  of  a  railroad  for  negligence 
of  an  employe  of  the  road,  causing  damage  to  the  plaintiff.     (Church,  C.  J., 
dissenting.)  —  Cardot  v.  Barney,  68  N.  Y.  281. 

Record.  —  See  Evidence,  8. 

Registry.  —  See  Attachment,  2;  Deed;  Name,  2. 

Religious  Society.  —  See  Charity,  1;  Trust,  1. 

Remainder.  —  See  Devise,  1,  2. 
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Removal  of  Suits  from  State  to  United  States  Courts. 

1.  After  a  cause  has  been  once  tried  in  a  State  court,  and  a  new  trial  g^ranted, 
it  may  be  removed  into  the  United  States  Circuit  Court.  — Rosenfield  v.  Can- 
did, 44  Tex.  464. 

2.  A  suit  in  a  State  court  of  probate  to  revoke  probate  of  a  will,  held,  re- 
movable into  the  Circuit  Court  of  the  United  States.  (Waite,  C.  J. ,  Swayne, 
and  Bradley,  JJ.,  dissenting.)  — -  Gcdnes  v.  Fuentes,  92  U.  S.  10. 

Repeal.  —  See  Corporation,  1. 

Return.  —  See  Name,  2. 

Reversion.  —  See  Forfeiture. 

Right  to  Begin.  —  See  Trial,  4. 

Robbery.  —  See  Indictment,  1. 

Rule  in  Shelley's  Case.  —  See  Devise,  1,  2. 

Sale.  —  See  Guaranty;  Illegal  Contract,  1;  Vendor  and  Purchaser. 

School. 
Under  the  Constitution  and  laws  of  Vermont,  it  was  held  that  the  children 
of  Papists  might  lawfully  be  excluded  from  a  public  school,  for  absence  con- 
trary to  the  rules  thereof,  though  such  absence  was  pursuant  to  the  direction 
of  their  parents  and  their  priest,  for  the  purpose  of  attending  religious  services 
on  a  feast-day  of  the  church.  —  Ferriter  v.  Tyler,  48  Vt.  444. 

Service.  —  See  Corporation,  1. 
Set-Off.  —  See  Arbitration. 

Ship. 
Where  damage  is  done  to  a  vessel  by  another,  through  the  fault  or  negli- 
gence of  the  master  of  the  latter  vessel,  who  controls  her  and  is  sailing  her 
**  on  shares,"  her  general  owners  are  not  liable.  —  Somes  v.  White,  65  Me.  542. 

Sovereign. 
The  county  of  Alexandria,  formerly  part  of  the  District  of  Columbia,  was 
in  1846  ceded  by  the  United  States  to  Virginia,  and  both  governments  have 
ever  since  treated  the  cession  as  valid,  and  jurisdiction  has  been  de  facto  exer- 
cised accordingly.  Held,  that  a  resident  of  the  county  could  not  resist  pay- 
ment of  taxes  to  the  State  of  Virginia,  on  the  ground  that  the  cession  was 
invalid.  —PAiWtp*  v.  Payne,  92  U.  S.  130. 

Statute. —  See  Constitutional  Law;  Constitutional  Law,  State,  7;    • 
Corporation,  1;  New  Trial. 
Statute  of  Frauds.  —  See  Trust,  2. 
Statute  of  Limitations.  —  See  Limitations,  Statute  of. 

Stock. 
The  purchase  by  a  corporation  of  its  own  stock  is  not  a  merger  of  the 
stock,  unless  such  is  the  intent  of  the  corporation ;  and  the  corporation  may 
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seU  Bach  stock  again  to  whom  it  will,  and  is  not  bound  to  offer  the  same  to 
the  other  stockholders  proportionally.  — -  State  v.  Smithy  48  Vt.  266. 

Subrogation. 
Judgment  was  recovered  against  three  joint  sureties  on  a  bond,  and  execu- 
tion  was  levied  on  the  lands  of  all.  Two  of  them  paid  the  amount  due.  Held, 
that  the  execution  was  not  thereby  discharged,  but  that  the  two  sureties  who 
had  paid  were  entitled  in  equity  to  be  subrogated  to  the  levy  on  the  lands  of 
their  co-surety.  —  Smith  v.  Rumsey,  88  Mich.  188. 

Sunday.  —  See  Lord's  Day. 

Surety. 

One  of  several  sureties  for  a  debt  notified  the  creditor,  on  the  maturity  of 
the  debt,  to  sue  the  principal  debtor  within  thirty  days;  which  he  failed  to  do, 
whereby,  by  statute,  the  surety  was  discharged.  Held,  that  his  co-sureties, 
who  had  given  no  notice,  remained  liable.  — Wilson  v.  Tehbetts,  29  Ark.  579. 

See  Act  op  Gtod;  Subrogation. 

Tax.  —  See  By-Law;  Constitutional  Law,  7;  Corporation,  8;  Injunc- 
tion, 1,  8;  Sovereign. 
Tenant  for  Life.  —  See  Devise,  1,  2;  Forpsiture. 
Tort.  —  See  Action,  1 ;  Joint  Tortfeasors. 
Trespass.  —  See  Damages,  5. 

Trial. 

1.  A  verdict  of  guilty  in  a  capital  case  was  received,  and  the  jury  discharged, 
in  the  absence  of  the  prisoner,  who  was  confined  in  jail.  Held,  that  he  had 
been  once  in  jeopardy,  and  could  not  be  tried  again  for  the  same  offence.  — 
Nolan  V.  The  State,  56  Ga.  521. 

2.  It  is  not  necessary  that  a  prisoner  convicted  even  of  felony,  if  not  capital, 
should  be  asked  before  judgment  what  he  has  to  say  why  sentence  should  not 
be  pronounced.  — Jones  v.  The  State,  50  Miss.  718. 

3.  A  criminal  trial  was  begun  before  four  justices,  the  presence  of  three 
being  necessary  duly  to  constitute  the  court.  During  one  whole  day  of  the  trial, 
which  lasted  several  days,  one  of  the  justices  was  absent.  Held,  that  he  was 
disqualified  from  further  sitting  on  that  trial,  and  that,  although  he  had  re- 
turned, the  subsequent  departure  of  another  justice  before  a  verdict  was  ren- 
dered, left  no  competent  court  to  receive  the  verdict.  —  People  v.  Shaw,  63 
N.  Y.  86. 

4.  A  decision  of  the  judge  at  nisi  prius  on  the  right  to  open  and  close  to  the 
jury,  is  not  reviewable  on  error.  — Hall  v.  Weare,  92  U.  S.  728;  White  v.  Carl- 
ton, 52  Ind.  871.     Contra,  Tobin  v.  Jenkins,  29  Ark.  151. 

See  New  Trial. 

Trover.  —  See  Damages,  8. 

Trust. 
1.  The  owner  of  land,  by  deed  reciting  that  a  meeting-house  was  being 
erected  on  it,  conveyed  it  *^  in  trust  for  the  members  of  the  Methodist  Church, 
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according  to  the  rules  of  the  discipline,''  of  that  church.  The  trustees  after* 
wards  sold  the  property,  and  invested  the  proceeds  in  a  new  meeting-house, 
which  proceeding  was  conformable  to  the  discipline  of  the  church.  HM^ 
that  it  was  no  violation  of  the  trust.  (Peyton,  C.  J.,  dissenting.)  —  KUpat" 
rick  V.  Graves,  60  Miss.  432. 

2.  It  was  verbally  agreed  between  A.  and  B.  that  A.  should  buy  land  from 
a  trustee  to  whom  B.  had  conveyed  it  in  trust  to  secure  a  debt,  and  should  hold 
the  title  as  security  for  the  purchase-money  paid  by  him.  A.  accordingly 
bought  the  land,  afterwards  sold  it,  and  promised  to  pay  over  the  proceeds  to 
B.,  but  failed  to  do  so.  Held,  that  a  valid  trust  was  created  (the  7th  section 
of  the  English  Statute  of  Frauds  not  being  in  force  in  Virginia) ;  and  that 
equity  had  jurisdiction  of  a  suit  by  B.  against  A.  to  recover  the  proceeds  of 
the  land.  —Nease  v.  Capehari,  8  W.  Va.  95. 

See  Charity,  1,  2;  Jurisdiction,  2. 

Trustee  Process.  —  See  Foreign  Judgment;    Limitations,  Statute 

OF,  1. 

Ultra  Vires. 

1.  The  officers  of  a  corporation  cannot,  without  special  authority,  bind  the 
corporation  by  a  promise  to  pay  the  debts  of  another  corporation. — Rahm 
V.  King  Bridge  Manufactory ,  16  Kans.  277 ;  EhrgoU  v.  Same,  id.  486. 

2.  Action  by  a  corporation  to  recover  the  price  of  goods  sold  and  delivered. 
Held,  no  defence  that  the  corporation  was  not  authorized  by  its  charter  to  deal 
in  such  goods.  —  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

See  By-Law;  Corporation,  2;  Municipal  Corporation,  2. 

Usage.  —  See  Mine. 

Usury.  —  See  Bills  and  Notes. 

Vagrant.  —  See  Constitutional  Law,  3. 

Variance. 

1.  Li  an  action  against  a  surgeon,  the  declaration  was  for  damages  suffered 
from  his  want  of  ordinary  care  and  skill  in  treating  a  fracture.  Held,  that 
evidence  that  the  defendant  professed  to  have  extraordinary  skill  and  to  war- 
rant a  cure  was  irrelevant.  —  Goodwin  v.  Hersom,  66  Me.  223. 

2.  An  indictment  for  embezzling  money  is  not  sustained  by  proof  of  em- 
bezzling bills  of  National  Banks.  —  Block  v.  The  State,  44  Tex.  620. 

3.  The  declaration  on  a  policy  of  insurance  set  forth  that  the  insurance  was 
in  force  **  from  the  6th  day  of  January,  1870,  until  the  6th  day  of  January, 
1871 ;  '*  and  was  payable  sixty  days  after  proof  of  loss;  by  the  policy  produced 
at  the  trial  it  appeared  that  the  insurance  was  **  from  the  6th  day  of  January, 
1870,  at  noon,  to  the  6th  day  of  January,  1871,  at  noon; "  and  was  payable 
sixty  days  after  proof  was  received  by  the  insurers,  and  excepted  the  insuren 
from  liability  in  certain  cases  not  set  forth  in  the  declaration.  Held,  mate* 
rial  variances.  —  Simmons  v.  \West  Virginid]  Insurance  Co.,  8  W.  Va.  474. 

See  Name,  1. 
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Vendor  and  Purchaser. 

One  who  has  agreed  to  sell  land  incumbered  only  by  a  mortgage  for  a  cer- 
tain sum  can  maintain  no  action  at  law  against  the  purchaser  for  refusing  to 
complete  the  purchase,  if  the  land  is  in  fact  mortgaged  for  a  greater  sum, 
though  he  tenders  with  the  deed  the  difference  in  money  between  the  sums. 
-^Brighamy.  Toumsend,  119  Mass.  287. 

See  Contract;  Damages,  2. 

Vendor's  Lien.  —  See  Bankruptcy. 

Venue.  —  See  Murder. 

Verdict.  —  See  Jury;  Trial,  1. 

Voter.  —  See  Constitutional  Law,  5,  6;  Election. 

War.  —  See  Constitutional  Law,  1. 

Warranty.  —  See  Indorsee. 

Watercourse.  —  See  Damages,  4. 

Way.  —  See  Evidence,  6;  Lord's  Day,  3. 

Widow.  —  See  Dower. 

Will.  —  See  Charity,  2;  Devise;  Removal  op  Suits,  2. 

Witness. 
A  defendant  in  a  criminal  case,  who  is  a  witness  at  his  own  request,  cannot 
refuse  to  answer  questions  put  on  cross-examination,  to  discredit  his  direct 
evidence^  on  the  ground  that  answering  woidd  criminate  himself.  —  State  v. 
Wentworthy  66  Me.  234. 

Words. 

*•  Forfeiture  beyond  his  natural  Life,**  —  See  Forfeiture. 

^^  Money,**  —  See  Variance,  2. 

"  Traveller.**  —  SeQ  Lord's  Day,  3. 

**  Within  four  Days  from  the  Time,**  —  See  Lien. 
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DIGEST  OF   CASES  IN   BANKRUPTCY. 

[The  present  nmnber  of  the  Digest  contains  decisions  published  in  the 
National  Bankrupt  Register  from  Nos.  6  to  12  inclusive  of  Vol.  18|  all  of 
Vol.  14,  and  some  decisions  from  the  State  Courts.] 

Acknowledgment.  —  See  Notary  Public,  1. 

Actions. 

1.  It  is  not  the  purpose  of  the  Bankrupt  Act  to  abate  suits  commenced 
before  bankruptcy  in  which  the  title  to  the  property  surrendered  by  the  bank- 
rupt is  in  litigation,  —  ilewett  v.  NoHon,  13  N.  B.  R.  (La.  C.  Ct.)  276. 

2.  If  a  loan  is  made  for  the  use  of  a  firm,  and  the  note  of  a  partner  is 
accented  therefor,  no  action  can  be  maintained  upon  it  against  the  firm.  — 
In  re  Herrick,  13  N.  B.  R.  (N.  D.  N.  Y.)  812. 

3.  But,  having  obtained  judgment  against  one  partner,  he  cannot  maintain 
any  action  against  the  other  upon  such  note,  although  he  was  ignorant  that 
the  money  loaned  was  for  the  use  of  the  firm.  —  Ibid. 

4.  A  creditor  of  a  corporation  may  prosecute  his  action  for  balance  of  clcdm 
after  proof  in  bankruptcy  and  receipt  of  dividend  thereon.  —  New  Lamp  Chmr 
ney  Co,  v.  Ansonia  Brass  and  Copper  Co.,  13  N.  B.  R.  (U.  S.  Sup.  Ct.)  385. 

6.  Under  the  Bankrupt  Act  of  March  2,  1867,  an  assignee  in  bankruptcy, 
without  r^^ard  to  the  citizenship  of  the  parties,  could  maintain  a  suit  for  the 
recovery  of  assets,  in  a  court  of  the  United  States  in  a  district  other  than  that 
in  whidi  the  decree  of  bankruptcy  was  made.  — Lathrop  v.  Drake,  13  N.  B.  R. 
(U.  S.  Sup.  Ct.)  472. 

6.  If  an  assignee  upon  sale  of  property  refuses  to  deliver  it,  he  is  liable  to 
an  action  at  law  in  the  State  court  for  conversion,  if  the  bankrupt  court  has  not 
acted  upon  the  matter  of  the  sale,  or  had  its  attention  called  to  it  in  any  man- 
ner, —ire*  V.  Tregent,  14  N.  B.  R.  (Sup.  Ct.  Mich.)  60. 

7.  Proof  of  debt  in  bankruptcy  does  not  preclude  the  creditor  &om  subse- 
quently maintaining  an  action  upon  the  same.  —  Miller  v.  0*Kain,  14  N.  B.  R. 
(Sup.  Ct.  N.  y.)  145. 

See  Partnership,  1 ;  Receiver,  7. 

Act  op  Bankruptcy. 

1.  Payments  made  when  the  debtor  is  insolvent,  though  made  in  the  ordi- 
nary course  of  business,  are  acts  of  bankruptcy.  — In  re  Oregon  Btdletin,  Sfc. 
Co.,  18  N.  B.  R.  (Oregon  Dist.)  508. 

2.  A  deposition  in  proof  of  the  act  of  bankruptcy  in  making  a  fraudulent 
conveyance  is  insuficient,  if  it  fails  to  allege  or  show  that  it  was  made  with  a 
fraudulent  intent  upon  the  part  of  the  debtor.  —  CunningJiam  v.  Cady,  13 
N.  B.  R.  (W.  D.  Ohio)  626. 

8.  Petitioning  creditors  cannot  set  up  as  an  act  of  bankruptcy  the  non- 
payment of  a  note,  when  they  have  taken  an  assignment  of  all  the  assets  of  the 
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debtor  intended  as  a  preference,  and  depriving  him  of  the  means  of  paying 
the  note.  — in  re  WiUiams,  14  N.  B.  R.  (E.  D.  Mich.)  182. 

4.  It  is  not  an  act  of  bankruptcy  for  a  debtor  who  purchases  gold  certificates, 
with  the  overdrafts  on  a  bank,  to  transfer  the  certificates  to  the  bank,  if  there 
was  an  agreement  between  him  and  the  bank  that  they  should  remain  the  prop- 
erty of  the  bank,  or  if  he  obtained  them  with  a  preconceived  idea  of  retaining 
them  and  defrauding  the  bank. — Payne  v.  Solomon^  14  N.  B.  R.  (N.  Y.  S. 
Dist.)  162. 

5.  A  general  assignment  for  the  benefit  of  creditors  equally,  is  an  act  of 
bankruptcy  and  void  under  the  statutes.  —  Globe  Ins.  Co,  v.  Cleveland  Ins, 
Co,,  14  N.  B.  R.  (N.  D.  Ohio  C.  Ct.)  311. 

6.  An  insane  person  cannot  commit  an  act  of  bankruptcy.  —  In  re  Weitzel, 
14  N.  B.  R.  (W.  D.  Wis.)  466. 

See  Estoppel,  1. 

Adjudication. 

1.  It  is  no  ground  for  setting  aside  an  adjudication  of  bankruptcy,  that  the 
bankrupt  aided  and  assisted  and  solicited  creditors  to  join  in  the  petition.  — 
In  re  Duncan,  14  N.  B.  R.  (S.  D.  N.  Y.)  18. 

2.  An  adjudication  will  not  be  set  aside,  and  the  proceedings  vacated  and 
dismissed  on  motion,  upon  the  ground  that  the  requisite  proportion  in  number 
and  value  of  the  creditors  did  not  join  in  the  petition.  Fraud,  bad  faith,  or 
collusion  must^be  shown.  —  In  re  F\4nkenstein,  14  N.  B.  R.  (Cal.  Dist.)  213. 

See  Attaching  Creditors,  1,  2;  Case,  1;  Evidence,  4;  Practice,  2. 

Affidavit. 
No  inquiry,  as  to  any  facts  set  forth  in  an  affidavit  presented  to  the  court, 
to  satisfy  it  Uiat  the  requisite  proportion  of  creditors  had  signed  the  petition, 
wiU  be  permitted  after  the  adjudication,  unless  fraud  or  bad  faith  be  alleged. 
--In  re  Duncan,  14  N.  B.  R.  (S.  D.  N.  Y.)  18. 

After- Acquired  Property. — See  Mortgage,  11. 

Agent. 
Where  a  person  left  a  claim  for  collection  with  a  collection  agency,  which 
was  forwarded  by  it  to  an  attorney,  who  knowing  the  debtor's  bankrupt  condi- 
tion procured  a  confession  of  judgment,  obtained  the  funds  and  sent  them  to  the 
collection  agency,  but  they  never  were  received  by  the  creditor,  the  attorney  is 
not  the  agent  of  the  creditors,  so  as  to  make  them  chargeable  with  his  knowledge 
of  the  debtor's  condition.  —  ilowtfr  v.  Wise,  14  N.  B.  R.  (Sup.  Ct.  U.  S.)  264. 
See  Proof,  8,  18. 

Alien.  —  See  Preference,  12. 

Amendment. 
1.  The  amendments  of  1874,  so  far  as  they  change  the  existing  law  in 
reference  to  the  rights  of  assignees  to  recover  property  transferred  in  contra- 
vention of  the  Bankrupt  Act  and  in  reference  to  the  proof  of  debts  by  creditors 
who  have  taken  a  preference,  are  not  retroactive  and  do  not  apply  where  the 
proceedings  in  bankruptcy  had  been  previously  commenced.  —  In  re  Lee,  14 
N.  B.  R.  (N.  D.  N.  Y.)  89. 
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2.  The  amendment  to  $  39  of  the  Act  substituting  the  word  know  for  having 
reasonable  cause  to  believe,  is  not  to  be  applied  to  cases  in  bankruptcy  instituted 
prior  to  Dec.  1,  1878.  —  Tinker  ▼.  Van  Dyke,  14  N.  B.  R.  (U.  S.  C.  Ct.  E. 
Dist.  Mich.)  112. 

See  Construction,  1 ;  Petition,  7 ;  Practice,  8. 

Appeal. 

1.  A  compliance  with  Rule  26,  in  relation  to  the  time  of  filing  an  appeal  in 
the  Circuit  Court,  is  not  necessary  to  giye  the  court  jurisdiction.  The  rule  is 
merely  directory.  —  Bamm  ▼.  Morris,  14  N.  B.  R.  (W.  D.,  Tex.  C.  Ct.)  371. 

2.  What  is  required  to  be  filed  in  the  Circuit  Court  within  ten  days  from  the 
time  of  taking  the  appeal,  is  the  appeal  containing  a  statement  of  the  appellant's 
claim,  and  a  brief  account  of  what  has  been  done  in  the  District  Court  and  the 
grounds  of  the  appeal,  and  not  a  transcript  of  the  proceedings  in  the  District 
Court  —  Ibid. 

See  Judgment,  4. 

Assent. 

1.  A  partner  who  is  brought  into  bankruptcy  upon  the  petition  of  his  co- 
partner must  procure  the  assent  of  creditors  to  obtain  his  discharge  or  pay  the 
required  percentage.  —  In  re  Wilson,  18  N.  B.  R,  (Mass.  Dist.)  253. 

2.  The  fact  that  the  debtor  assented  to  the  assignment  of  claims  against 
him  after  the  commission  of  an  act  of  bankruptcy,  but  before  the  filing  of 
the  petition,  does  not  confer  any  greater  or  better  rights  upon  the  aeaignee.  — 
Rollins  J.  Twitchell,  14  N.  B.  R.  (Me.  Dist.)  201. 

See  Promissory  Note,  3. 

Assets. 

1.  If  there  is  a  formal  dissolution  of  partnership,  and  the  retiring  partner 
allows  his  name  to  be  continued  in  the  business  by  the  other  partner,  his  trade 
assets  are  to  be  treated  as  joint  assets.  —  In  re  Morse,  18  N.  B.  R.  (Mass. 
Dist.)  876. 

2.  Joint  creditors  of  the  retiring  partner  cannot  share  his  separate  estate, 
until  his  separate  creditors  have  been  paid  in  full.  —  Ibid, 

Assignee. 

1.  No  general  order  appointing  a  named  person  assignee  in  a  class  of  many 
cases  could  be  made  under  §  18  of  the  Act.  It  is  expressly  forbidden  by 
Rule  IX.  The  order  should  at  least  enumerate  the  particular  cases  in  which 
the  person  is  intended  to  be  appointed.  — Ex  parte  Bryan,  14  N.  B.  R.  (E.  D. 
Va.)  71. 

2.  The  court  will  require  such  assignee  to  specially  qualify  in  each  case, 
before  being  treated  as  such.  —  Ibid, 

8.  But  where  an  assignee  so  appointed  does  any  act  as  assignee,  and  was  rec- 
ognized and  held  out  as  such  by  the  court,  his  action,  in  that  particular 
matter,  must  be  held  valid,  it  being  similar  in  nature  to  the  act  of  an  executor 
de  son  tort.  —  Ibid, 

4.  An  assignee  is  not  subject,  as  of  course,  to  an  examination  by  any  cred- 
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itor,  whenever  the  latter  may  desire  it,  but  will  be  protected  from  unnecessary 
annoyance  by  refusing  an  application  for  his  examination,  unless  upon  some 
issue  regularly  referred  to  the  register.  —  In  re.  Smith,  14  N.  B.  R.  (N.  D. 
N.  Y.)  432. 

6.  The  assignee  may  be  subpoenaed  and  required  to  testify  in  the  same 
manner  as  any  other  witness,  and  the  register  has  authority  to  make  the  requi- 
site order.  —  Ibid, 

See  Action,  5,  6;  Auction  Sale;  Bill  of  Sale,  3;  Composition,  5; 
Dividend;  Jurisdiction,  11;  Marshal,  3;  Practice,  13;  Proof,  19; 
Register,  3,  4;  Receiver,  3,  7. 

Assignment. 

1.  All  persons  claiming  the  benefit  of  an  assignment  to  trustee  for  the 
benefit  of  creditors  are  chargeable  with  knowledge  of  the  terms  thereof,  and 
consequently  with  knowledge  of  the  insolvency  of  tiie  debtor  and  his  purpose  to 
evade  the  operation  of  the  Bankrupt  Law.  — Jackson  v.  McCulloch,  13  N.  B.  R. 
(W.  D.  Tex.)  283. 

2.  A  claim  for  damages  for  loss  sustained  by  capture  or  destruction  by  a 
rebel  cruiser  may  be  assigned;  and,  if  properly  made,  equity  will  sustain  the 
transfer.  ~  WUliamson  v.  Colcord,  13  N.  B.  R.  (Me.  Dist)  319.  . 

•  3.  An  assignment  by  an  insolvent  debtor  of  his  property  to  trustees  for  the 
equal  and  common  benefit  of  all  his  creditors  is  not  fraudulent;  and,  when 
executed  six  months  before  proceedings  in  bankruptcy  are  taken  against  the 
debtor,  is  not  assailable  by  the  assignee  in  bankruptcy  subsequently  appointed; 
and  the  assignee  is  not  entitled  to  the  possession  of  the  property  horn,  the 
trustees,  —ilfaygr  v.  Hellman,  13  N.  B.  R.  (Sup.  Ct.  U.  S.)  440. 

4.  A  State  statute  providing  for  the  equal  distribution  of  the  assets  of  an 
insolvent  corporation  is  suspended  during  the  existence  of  the  general  bank- 
rupt law,  and  a  deed  of  assignment  therefore  under  such  State  law  is  void.  — 
Shryock  v.  Bashorey  13  N.  B.  R.  481. 

5.  A  general  assignment  by  a  partner  of  his  individual  property  for  the 
equal  benefit  of  his  individual  creditors  first,  and  the  excess,  if  any,  to  be  applied 
to  the  payment  of  his  partnership  creditors,  was  made  Jan.  31,  1874;  proceed- 
ings in  bankruptcy  June  3,  1874.  Held,  that  the  same  would  be  set  aside  as 
fraudulent  under  the  six  months  clause  of  §  35,  and  that,  the  adjudication 
having  been  made  June  12,  the  amendment  of  June  22  did  not  apply.  —  Bam- 
well  V.  Jones,  14  N.  B.  R.  (S.  D.  Ala.)  278. 

6.  The  title  to  the  real  estate  of  a  bankrupt  passes  to  his  assignee,  and  a  bill 
to  enforce  the  vendor's  equitable  lien  cannot  be  maintained  against  the  bank- 
rupt. —  Pearce  v.  Foreman,  29  Ark.  563. 

See  Insurance;  Petition,  1. 

Attaching  Creditor. 

1.  An  attaching  creditor  has  a  rig^t  to  intervene  and  contest  an  adjudication 
upon  the  merits  as  well  as  upon  the  jurisdiction  of  the  court.  —  In  re  Williams, 
14  N.  B.  R.  (E.  D.  Mich.)  182. 

2.  Attaching  creditors  may  intervene  and  oppose  an  adjudication,  as  well 
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as  to  numbers  and  amount  of  creditors  as  to  any  other  material  fact.  —  In  re 
Scraffordy  14  N.  B.  R.  (Kan.  Dist.)  184. 

See  Involuntaby  Petition,  6;  Mobtgaoe,  2;  Pleadings,  2;  Pbao- 

TICE,  2. 

Attachment. 

1.  An  attachment  upon  mesne  process  is  nowhere  declared  a  fraud  upon 
the  act.  It  continues  in  force  till  the  assignment,  and  only  fails  in  case  the 
assignment  is  made  in  proceedings  commenced  within  the  four  months.  — 
WhWied  V.  PUUbury,  13  N.  B.  R.  (Me.  D.)  241. 

2.  An  attachment  made  within  four  months  next  preceding  the  oonmience- 
ment  of  proceedings  in  bankruptcy  is  dissolved  thereby,  but  if  made  by  gar- 
nishee process  before  that  time  it  is  not  dissolved,  but  constitutes  a  lien.  — 
Hatch  V.  Sedy,  13  N.  B.  R.  (Sup.  Ct.  Iowa)  380. 

3.  The  debt  of  a  creditor,  who  has  made  an  attachment  within  four  months 
of  the  bankruptcy  proceedings,  is  extinguished  by  a  composition,  and  the  at- 
tachment is  dissolved.  —  Smith  v.  Engle,  14  N.  B.  R.  (Sup.  Ct.  Iowa)  481. 

4.  The  court  upon  motion  will  quash  an  attachment  made  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy,  if  a  composition  has  been 
confirmed  and  recorded,  because  the  debt  is  thereby  extinguished.  — Miller  v. 
Mackenzie^  13  N.  B.  R.  (Md.  Ct.  Appls.)  496. 

6.  An  attachment  of  property,  which  became  exempt  afterwards,  but  before 
proceedings  in  bankruptcy  were  begun,  is  not  dissolved  by  the  assignment. 
A  lien  was  created  which  State  laws  may  enforce.  —  Robinson  v.  WiUon^  14 
N.  B.  R.  (Sup.  Ct.  Kan.)  665. 

See  Composition,  24;  Costs,  2;  Receiptob,  1,  2. 

Attobney. 

1.  There  is  no  incompatibility  in  the  same  person  appearing  as  attorney  for 
the  debtor  upon  the  record,  and  also  as  attorney  in  fact,  authorized  to  com- 
promise as  a  special  ministerial  duty,  — that  of  signing  the  deed  of  compromise 
for  the  sum  named  in  the  power  of  attorney  itself.  —  In  re  Weber  Furniture 
Co.,  13  N.  B.  R.  (E.  D.  Mich.  C.  Ct.)  659. 

2.  A  deponent  cannot  authorize  an  attorney  to  alter  a  sworn  paper.  — In  re 
Walther,  14  N.  B.  R.  (E.  D.  Mich.)  273. 

See  EviDENCB,  9;  Fiduciaby  Debt,  1. 

Auction  Sale. 
If  an  auction  sale  is  fairly  made,  and  the  bids  understood  by  the  by-standers 
and  the  auctioneer,  it  is  valid,  and  the  assignee's  inattention  and  consequent 
misapprehension  are  no  reasons  for  avoiding  it.  —  Ives  v.  Tregent,  14  N.  B.  R 
(Sup.  Ct.  Mich.)  60. 

AWABD. 

A  bankrupt  in  a  collateral  matter  is  bound  by  the  award  of  a  register  to 
whom  he  submitted  the  controversy  as  an  arbitrator.  — Johnson  v.  Worden, 
13  N.  B.  R.  (Sup.  Ct  Vt.)  335. 

Bankbupt. — See  Witness,  2. 
Bankbupt  Act.  —  See  Cobpobation,  1. 
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Bankruptcy. 
A  person  who,  having  ceased  to  be  a  trader,  giyes  a  note  and  suspends  pay- 
ment on  it,  does  not  commit  an  act  of  bankruptcy,  even  though  the  debt  for 
which  the  note  was  given  was  contracted  while  he  was  a  trader.  — In  re  Jacky 
13  N.  B.  R.  (N.  D.  Ga.)  296. 

Bill  of  Sale. 

1.  A  bill  of  sale  by  the  law  of  Massachusetts,  though  unattended  by  posses- 
sion of  the  property,  and  though  not  placed  upon  record,  vests  a  complete  title 
in  the  creditor,  subject  only  to  be  defeated  by  the  discharge  of  the  debt  or 
by  some  intervening  right  before  possession  taken,  and  takes  effect  from  the 
time  of  its  execution.  —  Sawyer  v.  Turpin,  13  N.  B.  R.  (U.  S.  S.  Ct.)  271. 

2.  And  constitutes  a  sufficient  consideration  for  a  mortgage,  though  there 
was  an  agreement  that  it  should  not  be  recorded  and  should  be  kept  secret. 

8.  If  the  vendor  in  a  bill  of  sale  represents  himself  as  of  a  particular  place, 
and  the  vendee  thus  records  it,  the  assignee  is  bound  by  it  and  cannot  set  it 
aside  by  showing  a  different  residence.  —  Allen  v.  WhUtemoref  14  N.  B.  R. 
(J)i8t.  Vt.)  189. 

BoKD.  —  See  Composition,  22;  Judgment,  2. 

Books  op  Account. 
The  duty  of  keeping  proper  books  of  account,  as  a  prerequisite  to  a  discharge 
under  the  Bankrupt  Act,  is  imposed  upon  a  certain  class  of  persons  as  such, 
and  ought  to  be  confined  to  those  who  actually  belong  to  that  class  with  some 
degree  of  permanence,  the  failure  to  do  so  being  penal.  —  In  re  CoU,  14  N.  B.  R. 
(Mass.  Dist.)  503. 

Breach  of  Trust.  —  See  Discharge,  8. 

Burden  op  Proop. 

1.  The  burden  of  proof,  upon  an  involuntary  petition,  is  upon  the  petition- 
ing creditors. — In  re  Oregon  Bulletin,  grc,  Co.,  13  N.  B.  R.  (Oregon  Dist.) 
603. 

2.  They  are  not  required  to  make  that  full  and  complete  proof  as  to  in- 
solvency as  they  would  be  of  an  ordinary  issue.  But  if  they  offer  testimony 
tending  to  show  the  insolvency  of  the  debtor  and  his  inability  to  pay  his  debts, 
it  is  for  the  debtor  to  explain,  if  he  can,  he  knowing  best  his  condition.  —  Ibid, 

3.  In  a  petition  for  adjudication,  the  burden  is  upon  the  defence  to  show, 
by  a  fair  preponderance  of  evidence,  that  certain  gold  certificates  passed  to  the 
bank  by  defendant  belonged  to  it  by  reason  of  his  taking  them  with  a  precon- 
ceived idea  of  not  paying  for  them,  and,  also,  to  identify  the  certificates.  — 
Payne  v.  Solomon,  14  N.  B.  R.  (N.  Y.  Dist.)  162. 

4.  In  a  suit  by  an  assignee  to  recover  the  value  of  property  alleged  to  have 
been  sold  in  fraud  of  the  bankrupt,  the  burden  of  proof  is  throughout  u|x>n  the 
plidntiff,  but  the  intent  of  the  parties  may  be  inferred  from  their  acts.  — Par- 
sons V.  Topliff,  14  N.  B.  R.  (119  Mass.  245)  547. 

See  Proof,  5. 
VOL.  XI.  36 


Digitized  by  VjOOQIC 


646  DIGEST  OF  CASES  IN  BANKRUPTCY. 

Cask. 

1.  The  proceeding  by  a  creditor  to  have  a  debtor  adjudged  a  bankrupt  is  a 
case  within  the  ordinary  meaning  of  the  term,  and  terminates  with  the  judg- 
ment that  the  debtor  is  or  is  not  a  bankrupt;  the  subsequent  proceedings  in 
the  court  as  to  the  settlement  and  distribution  of  the  bankrupt  estate  being 
only  consequences  and  incidents  of  such  judgment. -^ /n  re  Oregon  Bulletin 
Printing  and  Publishing  Co,,  14  N.  B.  R.  (U.  S.  C.  Ct!)  394- 

2.  Such  case,  after  final  judgment  in  the  District  Coart,  can  be  reviewed 
in  the  Circuit  Court.  K  it  has  been  tried  by  a  jury,  it  can  be  reviewed  only 
upon  a  writ  of  error.  —  Ibid, 

Chosrs  in  Action.  —  See  Set-Off,  3. 
Claim.  —  See  Discharge,  3;  Creditors,  2;  Bboibtsr,  2. 

Collaterals. 

The  United  States  may  resort  to  its  debtors  for  the  priority  of  their  claims 
before  applying  their  collaterals.  —  Lewis  v.  United  States,  14  N.  B.  B.  (U.  S. 
S.  Ct.)  64. 

Commercial  Paper. 

Notes  given  by  one  partner  to  his  co-partner  upon  dissolution,  in  considera- 
tion of  the  transfer  of  his  interest  in  the  concern  as  manufacturers,  and  for  all 
balances  against  him,  are  not  the  commercial  paper  of  a  manufacturer  within 
the  meaning  of  the  bankrupt  law,  issued  in  the  course  of  his  business.  —  In  re 
Lam,  14  N.  B.  R.  (Minn.  Dist.)  159. 

Composition. 

1.  A  resolution  of  composition  providing  for  a  payment  in  indorsed  prom- 
issory notes  of  the  debtor  is  valid,  and  will  be  recorded.  —  In  re  Hurst,  13 
N.  B.  R.  (E.  D.  Mich.)  455. 

2.  Unless  the  amount  agreed  upon  is  actually  paid,  the  composition  will 
not  be  effective  to  discharge  the  debtor.  —  Ibid. 

3.  The  determination  of  the  District  Court  that  the  requisite  proportion  of 
creditors  have  confirmed  a  resolution  for  composition  is  conclusive  and  cannot 
be  impeached  collaterally.  —  Smith  v.  Engle,  14  N.  B.  R.  (Sup.  Ct.  Iowa)  481. 

4.  And  equally  conclusive  and  unimpeachable  is  the  finding  of  the  court 
that  a  resolution  to  pay  the  percentage  in  notes  is  valid.  —  Ibid, 

5.  And  that  a  statement  of  debts  sufficiently  states  the  address  of  the 
creditor.  —  Ibid, 

6.  The  recording  of  the  decree  of  the  court  containing  the  resolution  is 
sufficient,  and,  when  the  decree  directs  the  statement  of  assets  and  debts  to  be 
filed,  the  presumption — nothing  appearing  to  the  contrary — is  that  it  was 
done  as  directed.  —  Ibid, 

7.  Where  there  are  no  defects  in  a  composition  proceeding,  a  discharge, 
though  unnecessary  and  imavailing,  works  no  prejudice  to  the  opposite  party. 
^Ibld, 

8.  The  District  Court,  having  acquired  jurisdiction  over  the  subject-malter 
and  of  the  parties,  had  the  right  to  pass  upon  the  sufficiency  of  the  subsequent 
notice  of  the  hearing  whether  the  resolution  had  been  properly  passed,  and  an 
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erroneous  determination  upon  that  question  is  binding  until  reversed  by  some 
direct  proceeding.  It  does  not  render  the  entire  action  of  the  court  void  a|id 
subject  to  collateral  attack.  — Ibid. 

9.  When  the  bankrupt  and  the  requisite  number  of  creditors  sign  a  paper 
agreeing  to  the  terms  of  a  composition,  it  is  sufficient,  though  the  signatures 
are  not  attached  to  the  resolution.  —  Und. 

10.  The  provisions  of  the  bankrupt  law  in  regard  to  composition  apply 
equally  as  well  to  corporations  as  to  natural  persons.  —  In  re  Weber  Furniture 
Co.,  13  N.  B.  R.  (E.  D.  Mich.)  529. 

11.  In  a  proposed  composition,  the  court  may  take  into  consideration  any 
fact  tending  to  show  that  the  creditor  was  influenced  by  friendly  feelings,  or 
by  any  other  motives  than  those  which  usually  actuate  creditors  in  endeavor- 
ing to  make  the  best  terms  with  a  debtor  to  whose  personal  responsibility  they 
have  trusted.  —  Ibid. 

12.  Where  a  resolution  for  composition  has  been  regularly  passed,  and  there 
is  nothing  before  the  court  but  it  and  the  statement  of  the  debtor  under  the 
act,  it  will  prima  facie  be  held  to  be  good,  and  unless  there  is  some  feature  in 
it  so  gross  as  to  excite  the  suspicion  of  fraud,  it  will  be  affirmed.  —  In  re 
Weber  Furniture  Co.,  13  N.  B.  R.  (E.  D.  Mich.  C.  Ct.)  659. 

13.  But  if  there  manifestly  appears  some  fraud,  accident,  or  mistake,  — 
such  a  contingency  asuwould  incline  the  court  in  any  other  case  of  ordinary 
practice,  ez  mero  motu,  to  refuse  to  proceed,  and  upon  notice  to  all  parties  con- 
cerned the  court  should  require  the  exceptional  and  suspicious  circumstances 
to  be  explained.  —  Ibid, 

14.  The  District  Court  should  not  refuse  to  record  a  resolution  for  composi- 
tion, although  there  is  a  wide  discrepancy  between  the  compromise  offered 
and  the  apparent  value  of  the  property,  with  notice  to  the  parties  and  hearing 
had  of  all  facts  which  induced  the  creditors  to  accept  the  offer.  —  Ibid. 

15.  The  majority  of  the  creditors,  acting  fairly,  may  bind  the  minority  as  to 
the  quantum  of  composition.  —  Ibid. 

16.  If  the  statement  presented  to  the  court  shows  that  the  requisite  pro- 
portion of  creditors  have  not  voted  to  confirm  the  resolution,  it  cannot  be 
recorded,  though  the  statement  is  inaccurate. — In  re  Asten,  14  N.  B.  R. 
(E.  D.  N.  Y.)  7. 

17.  Such  statement  can  only  be  corrected  at  a  meeting  of  the  creditors. 
— /6u/. 

18.  In  determining  the  reasonableness  of  a  compromise  under  the  act,  it  is  a 
Intimate  inquiry  for  the  court,  how  many  individual  opinions  were  expressed 
in  favor  of  it.  —  Ibid. 

19.  If  a  creditor  is  induced  to  vote  or  sign  a  composition  by  any  unfair 
means,  whether  known  to  the  debtor  or  not,  his  vote  so  influenced  operates  as 
a  fraud  on  the  other  creditors  and  makes  the  composition  voidable  by  any  of 
them,  —  in  re  Sawyer,  14  N.  B.  R.  (Mass.  Dist.)  241. 

20.  If  a  vote  is  influenced  by  the  expectation  of  advantage,  though  without 
any  positive  promise,  it  cannot  be  considered  an  unbiassed  vote.  —  Ibid. 

21.  Where  the  bankrupt  made  no  promise  to  a  creditor  to  sign  his  composition, 
nor  was  there  any  proof  that  he  knew  anything  about  it,  or  that  he  knew  that 
money  was  paid  to  another  creditor  not  to  oppose  the  composition,  or  that  the 
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money  came  or  was  to  come  from  him,  yet  as  he  had  the  benefit  of  it,  he  must  be 
presumed  to  have  had  a  part  in  obtaining  it,  until  the  contrary  be  shown.  A 
composition  obtained  under  such  circumstances  will  be  set  aside.  —  Ibid, 

22.  A  resolution  of  composition  which  provides  that  the  payment  shall  be 
guaranteed,  by  a  satisfactory  bond  to  persons  named  as  a  committee  of  the 
creditors,  will  be  recorded,  —/n  re  Lewis,  14  N.  B.  R.  (S.  D.  N.  Y.)  144. 

23.  A  resolution  for  composition  which  does  not  provide  for  the  payment 
of  the  costs  of  certain  sCttachments,  not  dissolved  because  no  assignment  had 
been  made,  will  be  recorded,  subject  to  be  rescinded  if  necessary  for  the  protec- 
tion of  the  general  creditors.  —  In  re  Clapp,  14  N«  B.  R.  (Mass.  Dist.)  191. 

24.  The  recoixling  of  a  composition  does  not  dissolve  attachments,  nor  is 
there  any  thing  in  the  bankrupt  law,  excepting  an  assignment  by  the  court  or 
register.  —  Ibid, 

25.  Where  the  assets  are  sufficient  to  pay  workmen  their  priority,  they  can- 
not be  permitted  to  vote  upon  the  matter  of  composition,  except  to  the  extent 
of  their  respective  debts  above  fifty  dollars. — In  re  O'Neily  14  N.  B.  R. 
(Mass.  Dist.)  210. 

26.  The  mere  fact  that  the  debtor  retains  possession  of  the  assets  is  no  ob- 
jection to  the  recording  of  a  composition  made  before  adjudication.  —  In  re  Van 
Auken,  14  N.  B.  R.  (W.  D.  Mich.)  426. 

27.  The  omission  of  the  coui-t  to  decree  a  debtor,  in  a  voluntary  petition, 
bankrupt,  and  issue  a  warrant,  will  not  defeat  a  composition  made  before.  — 
Ibid. 

28.  That  a  proposition  for  composition  stipidates  for  the  debtors  retaining 
their  assets  is  not  fatal.  It  is  purely  surplusage,  and  any  creditor  on  applica- 
tion may  notwitlistanding  obtain  a  warrant  of  seizure.  —  Ibid, 

29.  Creditors  fully  secured  need  not  be  reckoned  in  computing  the  propor- 
tion who  must  join  in  a  composition.  —  Ibid, 

30.  If  a  composition  is  duly  recorded,  it  confines  the  secured  creditor  to  his 
security,  and  discharges  the  debtor  from  personal  liability  for  the  secured  debt. 
— /n  re  Lyde,  14  N.  B.  R.  (W.  D.  Pa.)  457. 

31.  Where  a  composition  was  entered  into  for  cash  payments,  secured  by 
mortgage  upon  real  estate,  the  District  Court  has  no  jurisdiction  to  restrain  by 
injunction  creditors  from  suing  and  attaching  the  personal  property  of  the 
debtor.  —  Ibid, 

32.  The  court  should  provide  for  an  unliquidated  debt  in  composition  cases 
as  if  the  proceedings  were  in  bankruptcy,  by  permitting  a  pending  action  to  be 
prosecuted  to  judgment  in  the  court  where  pending  to  ascertain  the  amount,  or 
by  ordering  an  inquiry  at  the  bar  of  the  Bankrupt  Court.  —  In  re  Trqfton,  14 
N.  B.  R.  (Mass.  Dist.)  507. 

33.  A  statement  as  to  amount,  made  by  the  debtor  by  mistake,  without 
fraud,  will  not  vitiate  the  composition.  —  Ibid, 

See  Attachment,  3,  4;  Attorney,  1;  Creditors,  1;  Pleading,  1. 

Conspiracy. 
1.  Although  §  5132  only  mentions  the  bankrupt,  yet  all  procurers  and 
abettors  of  the  person  respecting  whom  proceedings  in  bankruptcy  are  com- 
menced may,  it  seems,  be  indicted  under  the  statute,  though  not  expressly 
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referred  to  therein.  —  United  States  v,  Bayer,  13  N.  B.  R.  (U.   S.  C.  Ct. 
Mm.)  400. 

2.  Other  persons  than  the  bankrupt  may  combine  and  confederate  with 
him  to  conmiit  the  acts  made  penal  by  the  seventh  and  tenth  subdivisions  of 
§  5132  of  the  Rev.  Stat.  -—Ibid, 

Constitutionality. 

A  bankrupt  law  which  adopts  the  State  laws  on  the  statute  books  of  the 
State,  at  a  particular  date,  in  reference  to  exemptions,  is  constitutional.  — 
In  re  Smith,  14  N.  B.  R.  (N.  D.  Ga.  C.  Ct.)  295. 

Construction. 

1.  When  existing  laws  are  amended  by  enactments  that  such  a  section 
shall  read  in  an  altered  manner,  and  the  altered  section  contains  in  part  the 
old  law  and  in  part  new  provisions,  the  latter  will  be  construed  to  relate  to 
subsequent  acts,  and  the  former  will  be  considered  as  having  been  the  law  from 
the  time  of  its  first  enactment;  and  when  there  is  no  express  repeal  of  the  law, 
as  it  stood  at  the  time  of  the  amendment,  that  law  will,  in  the  absence  of  ex- 
press provision  to  the  contrary,  be  deemed  to  apply  and  to  govern  the  validity 
and  consequences  of  acts  done  before  it  was  amended,  and  especially  must  this 
rule  be  adhered  to  when  the  amendatory  law  contains  express  provisions  fixing 
the  period  of  its  retroaction  in  certain  specified  cases ;  for  this  specification 
almost  necessarily  leads  to  the  conclusion  that  in  all  other  and  tmspecified 
cases  the  amendment  is  not  to  have  a  retroactive  effect.  —  Oxford  Iron  Co,  v. 
Slajler,  14  N.  B.  R.  (N.  D.  N.  Y.  C.  Ct.)  380. 

2.  Courts  will  look  carefully  to  see  that  the  express  idea  of  the  legislative 
purpose  is  clear  and  distinct,  that  a  new  rule  shall  be  applied  to  past  acts.  — 
Ibid. 

3.  It  is  not  necessary  to  the  invalidity  of  an  act  alleged  to  be  preferential 
in  its  character,  which  took  place  in  Dec,  1873,  that  it  should  come  up  to  the 
test  imposed  by  the  Amendatory  Act  of  1874.  Section  12  of  the  amendment 
of  June  22,  1874,  amended  §  39,  and  limits  the  retroactive  operation  of  the 
law  to  Dec.  1,  1873,  and  excludes  any  other  period  for  retroaction.  — Ibid. 

Contempt. 

1.  An  injunction  issued  under  §  5024  of  the  Revised  Statutes,  upon  an  in- 
voluntary petition,  restraining  a  party  **  in  the  mean  time,  and  until  the  hearing 
and  decision  upon  said  petition,  and  until  the  further  order  of  the  court,"  from 
making  any  transfer,  &c. ,  ceases  to  operate  when  the  adjudication  is  made, 
and  the  party  thereafter  is  not  liable  for  contempt  for  doing  any  of  the  acts 
prohibited  by  said  injunction.  —  In  re  Irving,  14  N.  B.  R.  (S.  D.  N.  Y.)  289. 

2.  In  the  absence  of  an  injunction  from  this  court,  it  is  no  contempt  for  a 
party  to  execute  the  decree  of  a  State  court,  entered  before  adjudication  in  a 
foreclosure  suit,  by  selling  the  property,  giving  a  deed  therefor,  and  in  enter- 
ing judgment  for  the  deficiency  against  the  mortgagor.  —  Ibid, 

Contracts.  —  See  Promissory  Notes,  1. 
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CONVETANCE. 

1.  The  assignee  cannot  recover  the  value  of  security  given  by  a  debtor  to  a 
creditor,  if  the  latter  had  no  reasonable  cause  to  believe  that  the  debtor  was  at 
the  time  insolvent.  —  jRanibn  v.  Third  National  Bank,  14  N.  B.  R.  (E.  D. 
Miss.)  4. 

2.  A  deed  of  trust  delivered  as  security  for  indorsements  of  notes,  and  not 
to  be  recorded  till  the  grantee  may  deem  best,  is  good  against  an  assignee,  if 
recorded  before  his  rights  attached,  though  after  grantor's  failure.  —  National 
Bank  of  Fredericksburg  v.  Contoat/,  14  N.  B.  R.  (E.  D.  Vir.  C.  Ct.)  513. 

8.  Contra.  —  Ibid,  175. 

Corporation. 

1.  Only  such  portions  of  the  Bankrupt  Law  as  are  expressly  or  impliedly 
adopted  by  §  37  are  applicable  to  the  corporations  therein  named.  — New  Lamp 
Chimney  Co.  v.  Ansonia  Brass  and  Copper  Co,,  13  N.  B.  R.  (U.  S.  S.  Ct.)  885. 

2.  Corporations,  since  the  amended  act  of  Jime  22,  1874,  cannot  be  ad- 
judged banlqnipts  upon  the  petition  of  a  single  creditor.  —  In  re  Detroit  Car 
Works,  14  N.  B.  R.  (E.  D.  Mich.)  243. 

3.  Under  the  statute  as  amended  June  22, 1874,  to  authorize  an  involtmtary 
adjudication  in  bankruptcy  against  a  corporation,  the  same  proportion  of 
creditors  in  number  and  amount  must  join  as  in  case  of  a  natural  person.  — 
In  re  Oregon  BulleHn  Printing,  ^-c.  Co,,  14  N.  B.  R.  (C.  Ct.  Ore.)  405. 

4.  The  provisions  of  the  United  States  Bankrupt  Act,  which  vest  the  prop- 
erty of  a  bankrupt  in  the  assignee  and  require  him  at  the  request  of  the  as- 
signee to  execute  all  necessary  conveyances  and  transfers,  do  not  take  away 
the  right  of  the  bankrupt  to  vote  on  stock  still  standing  in  his  name.  —  State  ex 
rel,  V.  Ferris,  42  Conn.  560. 

5.  Where  a  bankrupt  in  whose  name  such  stock  was  standing  voted  upon 
it,  with  the  assent  of  the  assignee,  it  was  held  that  the  other  stockholders  had 
no  interest  in  the  question  whether  the  strict  right  to  vote  was  in  the  bankrupt 
or  in  the  assignee.  —  Ibid, 

See  Action,  4;  Composition,  10;  Decree;  Petition,  9,  10;  Proof,  14. 

Costs. 

1.  When  the  court,  at  the  suggestion  of  the  general  creditors,  authorizes 
the  sale  of  property  incumbered  by  liens,  and  the  proceeds  do  not  exceed  the 
liens  in  amount,  it  has  no  control  over  the  fund  but  to  pay  it  to  the  lien  cred- 
itors, chargeable  only  with  the  actual  costs  of  sale.  —  In  re  Blue  Ridge  R.R, 
Co,,  13  N.  B.  R.  (U.  S.  C.  Ct.  S.  C.)  315. 

2.  Costs  of  an  attachment  will  be  allowed  out  of  the  estate,  unless  it  can  be 
aflirmatively  shown  that  the  attachment  did  not  and  could  not  operate  to  pre- 
serve the  property  for  the  general  creditors.  —  Ex  parte  Holmes,  14  N.  B.  R 
(Mas?.  Dist.)  493. 

Counsel. 

One  who  finds  himself  insolvent  has  a  right  in  good  faith  to  retain  counsel 

to  assist  him  in  the  proper  discharge  of  his  duty  as  a  debtor  in  the  Bankrupt 

Court,  but  he  has  no  right  to  retain  him  with  a  view  to  prevent  his  property 

from  being  properly  distributed,  or  to  defeat  or  in  any  way  hinder,  delay,  or 
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impede  the  operation  of  the  act;  and  if  the  attorney  receives  the  money  foi 
such  purpose,  knowing  the  debtor's  insolvency,  the  payment  is  void  and  the 
assignee  may  recover  the  whole  amount.  —  Goodrich  v.  WiUorij  14  N.  B.  R.. 
(119  Mass.  429)  555. 

CouNSBL  Fees.  —  See  Exemption,  2. 

Court. 

A  State  Court  has  jurisdiction  to  entertain  a  cause  of  foreclosure,  if  the  as- 
signee has  taken  no  steps  to  redeem,  and  the  mortgagee  has  filed  no  claim  for 
the  debt  secured  in  the  bankruptcy  proceeding.  —  McKay  v.  Funk,  13  N.  B.  R. 
(Sup.  Ct.  Iowa)  334. 

See  Case,  2;  Injunction,  1 ;  Jurisdiotion,  7;  Mortgage,  8;  Receiver, 
4,  5;  Sequestration;  Stat  of  Proceedings. 

Creditors. 

1.  The  word  **  creditors,'*  as  used  in  the  bankrupt  law  relating  to  composi- 
tion, means  all  who  have  debts  provable  in  bankruptcy.  —  Ex  parte  Trafion,  14 
N.  B.  R.  (Mass.  Dist.)  507. 

2.  A  disputed  claim  is  provable  if  there  is  any  thing  due  on  it.  —  Ibid, 

Debts. 

1.  Voluntary  contributions  received  by  a  person  are  not  debts  owing  by 
him.  — /n  re  Oregon  Bulletin^  ^c,  Co.,  13  N.  B.  R.  (Oregon  Dist.)  503. 

2.  A  voluntary  agreement  between  certain  persons  to  which  the  debtor  is 
in  no  wise  a  party,  to  make  a  contribution  to  him,  does  not  create  an  indebt- 
ment  to  him.  —  Ibid, 

Decree. 
A  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree  in 
rem,  as  respects  the  status  of  the  corporation,  and  if  the  court  rendering  it  has 
jurisdiction,  it  can  only  be  assailed  by  a  direct  proceeding  in  a  competent 
court,  unless  it  appears  that  the  decree  is  void  in  form,  or  that  due  notice  of 
the  petition  was  never  given.  —  New  Lamp  Chimney  Co,  v.  Ansonia  Brass  and 
Copper  Co.,  13  N.  B.  R.  (U.  S.  S.  Ct.)  385. 

Deed. 

1.  Where  the  deed  of  the  register  to  the  assignee  was  not  duly  acknowl- 
edged and  recorded,  a  title  from  the  assignee  is  good  against  one  who  takes  a 
deed  from  the  bankrupt  after  the  commencement  of  proceedings  in  bank- 
ruptcy with  full  knowledge  thereof.  —  Brady  v.  Otis,  14  N.  B.  R.  (Sup.  Ct 
Iowa)  845. 

2.  Where  parties  to  a  deed  of  trust  for  security  agreed  that  the  same  should 
not  be  recorded  so  that  other  creditors  might  not  know  it,  intending  it  as  a 
preference,  the  deed  takes  effect  from  the  date  of  the  recording  and  not  of  the 
delivery.  —  Exchange  National  Bank  of  Columbus  v.  Harris,  14  N.  B.  R. 
(W.  D.  Mo.)  510. 

Defence. 
1.  In  a  suit  by  the  assignee  of  a  bankrupt  fire-insurance  company  upon 
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notes  given  for  stock  therein,  the  maker  cannot  set  up  in  defence  payment  by 
surrender  of  certificates  of  indebtedness  upon  adjusted  policies  purchased  by 
them  with  knowledge  of  the  insolvency  of  the  company  and  withdrawing  the 
notes.  —Jenkins  v.  Armour,  14  N.  B.  R.  (N.  D.  111.)  276. 

2.  Such  notes  constitute  a  part  of  the  capital  stock,  and  were  a  trust  fund 
for  the  benefit  of  the  creditors,  and  the  surrenders  and  transfers  were  a  fraud 
which  would  be  set  aside  independent  of  the  bankrupt  law.  —  Ibid. 

Deposition.  —  See  Involuntary  Petition,  6;  Proof,  7. 

Discharge. 

1.  A  mere  omission  to  include  all  his  property  in  his  schedule  is  not,  of 
itself,  cause  for  refusing  the  bankrupt  his  discharge;  it  must  be  done  for  the 
purpose  of  concealment,  or  to  defraud  or  to  mislead.  —  In  re  SmitJi,  18  N.  B.  B. 
(S.  D.  G«o.)  256. 

2.  A  fraud  at  common  law,  or  under  the  statutes  of  the  State,  may  be 
objected  to  a  discharge,  if  it  was  made  at  a  time  so  recent  that  it  would  affect 
any  of  the  creditors  who  can  come  in  under  the  bankrupt.  —  In  re  Jones,  13 
N.  B.  R.  (Mass.  Dist.)  286. 

3.  A  claim  founded  upon  a  breach  of  trust  is  not  barred  by  a  discharge 
even  if  it  had  been  proved  in  bankruptcy  proceedings.  —  Johnson  v.  Worden, 

13  N.  B.  R.  (Sup.  Ct.  Vt.)  335. 

4.  Notice  of  the  intention  of  the  creditor  or  the  assignee  to  oppose  the  dis- 
charge must  be  made  known  to  the  register  at  the  final  meeting,  a  notice  dated 
upon  the  day  of  the  hearing,  but  not  filed  till  a  year  lifter,  and  then  with  the 
clerk,  and  the  specification  filed  with  the  register  nine  days  after  the  day  of 
the  hearing,  are  insufficient.  — In  re  Buxbaum,  13  N.  B.  R.  (E.  D.  N.  C.)  477. 

5.  The  fact  that  a  debtor  was  unable  to  procure  the  assent  of  a  majority  in 
number  and  value  of  his  creditors  to  his  discharge  is  no  excuse  for  delay  in 
filing  hi^  application  therefor,  when  the  time  within  which  such  application 
could  be  made  had  elapsed  before  the  adoption  of  the  amendment  reducing  the 
proportion  required  to  assent.  —  In  re  Lowenstein,  13  N.  B.  R.  (E.  D.  Mo.) 
479. 

6.  Where  a  claim  against  a  bankrupt  was  purchased  by  a  friend  with  no 
conceivable  motive  but  to  benefit  the  bankrupt,  and  the  assent  of  the  creditor 
to  the  discharge  was  used  to  infiuence  other  creditors,  the  discharge  will  be 
refused.  — /n  re  Whitney,  14  N.  B.  R.  (Mass.  Dist.)  1. 

7.  The  Supreme  Court  of  South  Carolina  will  stay  a  proceeding  to  revive  a 
judgment,  so  that  it  may  become  a  lien  upon  real  estate,  upon  the  application 
of  a  bankrupt,  until  the  question  of  discharge  is  finally  adjudicated  in  the 
Federal  Courts.  —  5ratton  v.  Anderson,  14  N.  B.  R.  (Sup.  Ct.  S.  C.)  99. 

8.  Specifications  of  objections  to  a  discharge  must  be  as  exact  as  the  specifi- 
cations in  an  indictment.  — /n  re  Butterfield,  14  N.  B.  R.  (N.  D.  111.)  147. 

9.  Where  debts  are  proved,  and  assets  come  to  the  hands  of  the  assignee, 
the  debtor  need  not  apply  for  his  discharge  within  one  year  from  adjudication 
of  bankruptcy,  —/n  re  Holmes,  14  N.  B.  R.  (Dist.  Ct.  Vt.)  209. 

10.  Any  proceeding  to  set  aside  a  discharge  in  bankruptcy  must  be  com- 
menced within  two  years  fix)m  the  date  of  the  same.  —  Pickett  v.  McOavick, 

14  N.  B.  R.  (W.  D.  Ark.)  236. 
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11.  District  Courts  may  in  their  discretion  allow  creditors  to  appear  and 
file  specifications  of  objections  to  a  discharge,  although  the  time  therefor  has 
expired.  — /n  re  Levin,  14  N.  B.  R.  (N.  D.  HI.)  385. 

12.  In  an  action  upon  a  bond,  conditioned  that  the  party  arrested  should 
apply  for  the  benefit  of  the  insolvent  laws  of  the  State,  a  plea  of  a  subsequent 
discharge  in  bankruptcy  of  the  debtor  is  good,  unless  the  debt  is  one  not 
barred  by  the  discharge.  ^Hubert  v.  Horter,  14  N.  B.  R.  (Sup.  Ct.  Pa.)  430. 

13.  A  bankrupt  will  be  refused  his  discharge,  if  the  consent  of  any  creditor 
is  procured  by  a  pecuniary  consideration,  though  the  requisite  number  had 
already  assented.  —  In  re  Palmer,  14  N.  B.  R.  (E.  D.  Va.)  437. 

14.  The  obligation  incurred  to  the  one  creditor,  as  the  price  of  his  assent, 
is  as  much  a  fraud  upon  those  who  had  before  signed  the  certificate  of  assent 
as  upon  those  who  had  not.  —  Ibid. 

15.  Where  a  creditor's  proof  of  claim  was  expunged  after  filing  objections 
to  the  debtor's  discharge,  other  creditors  will  not  be  allowed  to  come  in  and 
prosecute  them.  — /n  re  McDonald,  14  N.  B.  R.  (W.  D.  Pa.)  477. 

16.  Satisfaction  of  judgment  will  not  be  entered  of  record  in  the  State 
Court  upon  the  production  of  a  discharge  in  bankruptcy,  unless  the  judgment 
is  one  which  by  the  proceedings  in  bankruptcy  is  released  and  discharged.  — 
Robinson  v.  Wilson,  14  N.  B.  R.  (Sup.  Ct.  Kan.)  565. 

See  Assent;  Books  of  Account;  Composition,  7;  Fiduciary  Debt,  2; 
Judgment,  2;  Practice,  17;  Preference,  1;  Promissory  Note,  3; 
Record. 

Discretionary  Power.  —  See  Proof,  6. 

Dividend. 
An  assignee  can  withhold  the  payment  of  an  unauthorized  dividend.  —  In 
re  Eerricky  13  N.  B.  R.  (N.  D.  N.  Y.)  312. 

Error.  —  See  Judgment,  1. 

Estoppel. 

1.  Creditors  whose  claims  are  secured  by  a  bill  of  sale  from  the  debtor,  or 
who  are  thereby  preferred,  are  estopped  to  claim  its  execution  as  an  act  of 
bankruptcy.  — /n  re  WiUiams,  14  N.  B.  R.  (E.  D.  Mich.)  132. 

2.  Where  one,  by  his  words  or  conduct,  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that  be- 
lief, so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time.  —  WiUis  v.  Carpenter,  14  N.  B.  R.  (Mass.  C.  Ct.)  521. 

3.  In  a  suit  to  recover  for  the  unlawful  detention  of  goods,  it  appeared 
that  the  defendant  had  taken  a  bill  of  sale  of  the  goods  as  security,  but  had 
afterwards  deliberately  proved  a  claim  in  bankruptcy,  based  upon  the  assump- 
tion that  he  was  the  owner  absolutely  of  the  goods,  and  attempted  to  support 
this  claim  by  his  oath.  It  was  held  that  be  was  estopped  from  claiming  them 
as  security.  —  Ibid, 

See  Bill  of  Sale,  3. 

Evidence. 
1.  Where  it  appears  that  each  side  stand  upon  their  legal  rights,  endeav- 
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oring  to  obtaiii  all  the  adyantageB  the  law  will  afford  them,  there  is  no  sach 
ooUosion  between  the  parties  as  should  deprive  them  of  any  rights  to  which 
they  would  otherwise  be  entitled.  —  Whithed  v.  PilUbury,  13  N.  B.  B.  (Me, 
D.)  241. 

2.  The  declarations  of  partners  who  hare  retired  from  the  firm,  as  to  the 
time  of  the  dissolution,  are  inadmissible,  in  a  suit  by  the  assignees  to  recover 
for  a  fraudulent  preference  made  by  the  continuing  partner.  —  Nudd  v.  Bur- 
rows,  13  N.  B.  R.  (U.  S.  S.  Ct.)  289. 

3.  When  it  is  established  that  the  bankrupt  and  a  creditor  have  conspired 
to  give  the  latter  a  fraudulent  preference,  the  declarations  of  the  bankrupt  are 
competent  evidence  against  the  creditor,  although  not  made  in  the  presence  of 
or  brought  to  the  knowledge  of  the  creditor.  —  Ibid, 

4.  Where  the  declaration  upon  a  promissory  note  in  a  suit  against  the  assignor 
in  the  State  of  Illinois  avers  that  a  suit  against  the  maker  would  have  been  un- 
availing, and  the  defendant  takes  issue  thereon,  the  record  of  an  adjudication  of 
bankruptcy  against  the  maker  of  the  note  before  suit  brought  thereon  is  not 
only  competent  but  conclusive  evidence  in  support  thereof.  —  Wills  v.  Clc^in^ 
13  N.  B.  R.  (U.  S.  S.  Ct.)  437. 

5.  Where  a  party  is  charged  with  absconding,  his  declarations  while  on  his 
journey  as  to  his  intentions  in  regard  to  returning,  are  admissible  to  disprove 
the  charge.  —  Uniud  States  v.  Penn,  13  N.  B.  R.  (S.  D.  Ohio)  464. 

6.  The  examination  before  a  commissioner  was  such  a  judicial  proceeding 
as  to  come  within  the  rule  allowing  the  testimony  of  a  witness  then  examined 
and  since  dead,  to  be  admitted,  the  same  issue  pending  in  the  indictment  in 
this  court.  —  Ibid, 

7.  Where  a  written  answer  is  stricken  out  of  the  case,  it  is  nevertheless  an 
admission  and  may  be  used  in  evidence.  —  In  re  Oregon,  Btdletin,  (fc,  Co,,  13 
N.  B.  R.  (Oregon  Dist.)  503. 

8.  And,  though  sworn  to,  it  is  not  conclusive.  —  Ibid, 

9.  If  the  statement  of  the  pleadings  and  record  show  that  the  cause  of 
action  set  up  was  an  alleged  fraudulent  breach  of  duty  by  the  defendant  as  an 
attorney,  they  are  conclusive  evidence  that  the  debt  was  created  while  he  was 
acting  in  such  capacity.  —  Flanagan  v.  Pearson,  14  N.  B.  R.  (Sup.  Ct.  Tex.) 
37. 

10.  The  testimony  of  one  present  at  an  auction  sale  as  to  his  understanding 
of  the  bid  at  which  the  property  was  knocked  off  is  admitoible.  —  Ives  v.  Tre- 
gent,  14  N.  B.  R.  (Sup.  Ct.  Mich.)  60. 

11.  A  defendant,  in  a  suit  by  an  assignee  to  recover  money  all^ped  to  have 
been  fraudulently  paid  him  by  the  bankrupt,  having  admitted  that  a  statement 
made  by  the  bankrupt  in  his  presence  was  true,  the  plaintiff  might  prove  what 
that  statement  was  by  one  who  heard  it.  —  Goodrich  v.  Wilson,  14  N.  B.  R. 
(119  Mass.  429)  555. 

12.  The  fact  that  the  statement  was  made  in  the  course  of  the  bankrupt's 
examination  before  the  register  did  not  render  it  incompetent.  —  Ibid, 

13.  What  the  bankrupt  said  to  the  defendant  at  the  time  of  borrowing 
money  from  him  could  have  no  bearing  upon  the  question  whether  the  defend- 
ant knew,  or  had  reasonable  cause  to  believe,  the  bankrupt  to  be  insolvent  at 
the  time  of  the  repayment  of  the  money  some  days  afterwards,  and  is  inad- 
missible. —  Ibid, 
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14.  When  the  bankruptcy  of  a  party,  and  the  sale  and  assignment  by  his 
assignee  of  a  judgment  in  his  favor,  are  to  be  proved,  a  certified  transcript  of 
the  adjudication  and  the  written  assignment  of  the  judgment,  are  the  best 
evidence.  —  Files  v.  Harbison,  29  Ark.  307. 

See  Insolvenct,  1;  Preference,  3;  Witness,  1,  2. 

Examination. 

1.  If  a  full  examination  of  a  bankrupt  has  already  been  had,  either  upon 
the  application  of  the  assignee,  or  of  any  other  creditor,  a  subsequent  applica- 
tion may  be  properly  denied,  unless  it  is  made  to  appear  that  the  first  exam- 
ination was  either  coUusive  or  deficient  in  some  material  and  specified 
particulars.  — /n  re  Frisbie,  13  N.  B.  R.  (E.  D.  Mich.)  349. 

2.  It  is  the  right  of  the  creditor  to  have  a  full  disclosure  upon  oath,  by  the 
bankrupt,  of  every  thing  relating  to  his  estate,  and  with  such  detail  as  will 
furnish  to  the  assignee  all  the  information  in  his  power  to  render,  and  which 
may  be  necessary  or  useful  to  the  assignee  for  the  discharge  of  his  duties ;  and 
it  is  the  duty  of  the  bankrupt  promptly,  on  all  reasonable  applications,  to  sub- 
mit to  such  examination.  —  Ibid. 

See  Assignee,  4. 

Exemptions. 

1.  Individual  exemptions  cannot  be  allowed  out  of  the  partnership  estate  at 
the  expense  of  the  joint  creditors.  —  In  re  Stewarty  13  N.  B.  R.  (Geo.  Dist.) 
295. 

2.  Where  the  bankrupt,  two  days  before  the  filing  of  his  petition,  obtained 
money  upon  a  mortgage,  which  he  retained,  it  was  held  upon  petition  of  the 
assignee  for  an  order  to  compel  him  to  pay  it  over,  that  the  bankrupt  might 
retain  a  portion  to  pay  counsel  for  preparing  his  petition  and  schedules,  and 
also  such  simi  as  the  assignee  might  determine  to  be  necessary  for  the  temporary 
support  of  himself  and  family,  not  exceeding,  with  his  furniture  and  other 
articles,  five  hundred  dollars,  but  that  he  could  not  retain  the  probable  expenses 
of  procuring  his  discharge.  —  In  re  Thompson,  13  N.  B.  R.  (E.  D.  Mich.)  300. 

3.  A  bankrupt  is  entitled  to  the  exemption  of  his  household  furniture  and 
other  necessaries,  and  if  they  have  been  sold  by  an  officer,  he  will  be  required 
to  pay  over  the  money  derived  from  the  sale  of  the  same.  —  In  re  Martin,  13 
N.  B.  R.  (N.  D.  N.  C.)  397. 

4.  If  the  State  law  in  regard  to  exemptions  was  changed  during  the  year 
187X)  the  law  in  force  at  the  close  of  the  year  is  to  govern  in  the  assignment 
of  exemptions,  —/n  re  Baer,  14  N.  B.  R.  (N.  D.  Ohio)  97. 

5.  A  partner  will  not  be  entitled  to  a  homestead  as  exempt,  purchased 
within  three  days  of  the  filing  of  the  petition  for  adjudication,  with  notes  taken 
by  him  from  the  firm  assets,  he  knowing  the  insolvent  condition  of  the  firm. 
— /n  re  Boothroyd,  14  N.  B.  R.  (E.  D.  Mich.)  223. 

6.  Partnership  property  cannot  be  set  apart  to  the  individual  members  as 
exempt.  —  Ibid. 

7.  A  building  erected  for  business  purposes,  and  not  intended  for  or  having 
any  of  the  conveniences  or  comforts  of  a  dwelling-house,  cannot  be  so  made 
and  claimed  as  exempt  under  Wisconsin  laws  by  the  bankrupt  and  his  family 
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moying  into  and  occupying  it  a  few  weeks  before  his  bankruptcy.  —  In  re 
Lammer,  14  N.  B.  R.  (W.  D.  Wis.)  460. 
See  Constitutionality;  Mortgage,  8. 

Expenses. 
Where  there  are  assets  of  the  firm  and  of  the  individual  members  of  the 
firm,  each  estate  must  pay  its  proportion  of  the  entire  expenses  of  administer- 
ing the  estate,  —/n  re  Smith,  13  N.  B.  R.  (N.  D.  N.  Y.)  500. 

Fact.  —  See  Fraud,  1. 
Factor.  —  See  Preference,  2. 

Fees. 

1.  Where  it  appeared  that  more  than  fifty  per  cent  of  the  estate  had  been 
taken  to  pay  the  assignee  and  his  attorneys,  the  whole  estate  being  $1,359.30, 
the  petition  of  the  attorneys  for  an  additional  allowance  of  $250,  was  dis- 
missed and  the  petitioners  severely  rebuked.  —  In  re  Draksy  14  N.  B.  R.  (N. 
J.  Dist.)  150. 

2.  The  marshal  is  entitled  to  a  fee  of  two  dollars  for  serving  a  copy  of  the 
petition  upon  the  debtor  as  well  as  the  order  to  show  cause,  in  an  involuntary 
case.  The  charge  for  commissions  for  disbursing  money  cannot  be  limited 
to  expenses  of  court.  The  marshal  is  not  entitled  to  commission  on  the 
value  of  the  property  seized  and  held  by  him.  —  In  re  Bumell^  14  N.  B.  R. 
(E.  D.  Wis.)  498. 

See  Marshal,  4. 

Fiduciary  Debt. 

1.  A  debt  growing  out  of  the  conversion  by  an  attorney  of  his  client's 
money,  in  his  hands  as  such,  is  a  debt  created  whilst  acting  in  a  fiduciary 
capacity.  —F/ana^an  v.  Pearson,  14  N.  B.  R.  (Sup.  Ct.  Tex.)  37. 

2.  If  a  consignee  of  goods  to  be  sold  on  commission  sells,  and  fails  to  pay 
over  the  proceeds,  he  creates  a  debt  while  acting  in  a  fiduciary  character,  from 
which  he  is  not  released  by  obtaining  a  discharge  under  the  bankrupt  act.  — 
Meador  v.  Sharpe,  14  N.  B.  R.  (54  Geo.  125)  492. 

Fraud. 

1.  When  a  vendor  or  mortgagor  was  permitted  to  retain  the  possession  and 
control  of  his  goods  and  act  as  apparent  owner,  with  or  without  power  to  sell 
them,  is  a  question  of  fact  whether  it  is  a  fraud  or  not.  —  Brett  v.  Carter,  14 
N.  B.  R.  (Mass.  Dist.)  301. 

2.  An  act  lawful  and  honest  and  not  fraudulent  as  to  debtor  or  as  to  other 
creditors,  but  for  the  inhibition  of  the  Bankrupt  Act,  is  not  an  actual  fraud.  — 
In  re  Riorden,  14  N.  B.  R.  (S.  D.  N.  Y.)  332. 

See  Composition,  19. 

Fraudulent  Conveyance. 
1.  A  creditor,  before  taking  security  for  his  debt,  is  bound  to  make  inquiry 
as  to  the  debtor's  condition,  and  cannot  rely  upon  the  statement  of  the  debtor 
alone  in  respect  to  it,  that  it  will  not  operate  as  a  fraud  upon  other  creditors. 
^Bucknan  v.  Goss,  13  N.  B.  R.  (Me.  Dist.)  337. 
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2.  Where  the  wife  of  a  debtor  received  a  transfer  of  real  estate  from  her 
husband,  through  mesne  conveyances  and  without  consideration,  and  made  a 
mortgage  of  the  same  to  secure  the  husband's  creditor,  he  knowing  that  the 
husband  was  insolvent  at  the  time,  the  conveyances  will  be  set  aside  as  fraud- 
ulent. —  Gibson  v.  Dobie,  14  N.  B.  R.  (E.  D.  Wis.)  156. 

See  Act  of  Bankruptcy,  2;  Assignment.  5. 

Fraudulent  Preference. 

1.  An  exchange  of  securities  within  the  four  months  is  not  a  fraudulent 
preference,  within  the  meaning  of  the  Bankrupt  Act,  even  where  the  creditor 
and  the  debtor  know  that  the  latter  is  insolvent,  if  the  security  given  up  is  a 
valid  one  when  the  exchange  is  made,  and  if  it  be  undoubtedly  of  equal  value 
with  the  security  substituted  for  it.  —  Satcyer  v.  Turpin,  18  N.  B.  R.  (U.  S.  S. 
Ct.)  271. 

2.  A  mortgage  of  personal  property,  given  in  exchange  for  a  bill  of  sale  of 
the  same  property  within  four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  recorded  pursuant  to  the  requisition  of  the  State  law,  before  any 
rights  of  the  assignees  in  bankruptcy  accrued,  cannot  be  impeached  by  them, 
as  a  fraudulent  preference.  —  Ibid, 

3.  If  it  appears  that  the  bankrupt  has  facilitated  the  seizure  of  his  property 
upon  execution,  by  any  affirmative  action  on  his  part,  and  the  creditor  was  aware 
of  it,  a  fraudulent  preference  has  been  made.  —  In  re  Bakery  14  N.  B.  R. 
(N.  D.  N.  Y.)  433. 

Garnishee.  —  See  Attachment,  2. 

Gift. 
The  agreement  by  a  husband  that  his  wife  may  have  whatever  is  realized 
out  of  a  claim  for  destruction  of  a  vessel  by  a  rebel  cruiser  is  promissory,  and 
does  not  constitute  an  absolute  and  perfect  gift.  —  Williamson  v.  Colcordy  13 
N.  B.  R.  (Dist.  Me.)  319. 

Homestead. 

1.  The  purchase  of  a  homestead  by  an  insolvent  trader,  upon  the  eve  of 
bankruptcy  with  knowledge  of  his  insolvent  condition,  and  for  the  purpose  of 
placing  the  property  beyond  the  reach  of  process,  is  a  fraud,  and  void  as  to 
creditors.  —  7n  re  Boothroyd,  14  N.  B.  R.  (E.  D.  Mich.)  223. 

2.  A  bankrupt  is  not  entitled  to  a  homestead  exemption  out  of  property, 
incumbered  by  judgment  upon  debts  created  antecedent  to  the  adoption  of  the 
Constitution  of  North  Carolina.  — 7n  re  Shipman,  14  N.  B.  R.  (W.  D.  N.  C.)  570. 

See  Marshalling  Assets,  2. 

Husband  and  Wife. 
If  a  husband  by  his  skill,  sagacity,  and  energy,  in  dealing  in  real  estate  in 
his  wife's  name,  upon  money  contributed  by  her,  accumulates  a  large  amount 
of  property,  it  belongs  to  his  assignee.  —  Muirhead  v.  Aldridge,  14  N.  B.  R. 
(N.  J.  C.  Ct.)  249. 
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Indictmeht. 

1.  Under  an  indictment  brought  under  §  5132,  Revised  Statntes,  ninth 
clause,  which  charges  the  defendant,  within  three  months  before  the  com- 
mencement of  proceedings  in  bankruptcy,  under  the  false  color  and  pretence  of 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade,  with  obtaining 
goods  on  credit  with  intent  to  defraud,  the  government  must  show  that  the  de- 
fendant pretended  to  the  party  of  whom  he  purchased  that  he  was  carrying  on 
business  as  a  merchant  at  B.,  and  dealing  in  the  ordinary  oourse  of  trade,  and 
that  the  seller  in  consequence  of  this  pretence  was  induced  to  part  with  his 
goods,  and  that  this  pretence  was  false ;  that  is,  that  he  was  not  in  fact  carrying 
on  business  as  a  merchant  at  B.,  and  dealing  in  the  ordinary  oourse  of  trade. 
The  pretence  may  not  have  been  in  words,  but  by  conduct.  —  United  States 
V.  Penn,  13  N.  B.  R.  (S.  D.  Ohio)  464. 

2.  Under  an  indictment  under  the  tenth  clause  of  §  5132,  charging 
the  sale  of  goods  obtained  on  credit,  within  three  months,  with  intent  to  de- 
fraud, the  government  must  show  that  the  intent  existed  in  the  mind  of  the 
defendant  at  the  time  the  sale  was  made,  and  that  the  intent  was  to  defraud 
his  creditors  in  general,  and  not  the  one  of  whom  he  purchased  the  goods.  — 
Ibid. 

Injunction. 

1.  If ,  in  a  proceeding  in  a  State  court  to  foreclose  a  mortgage,  the  bankrupt 
moves  for  a  stay  of  proceedings,  that  portion  thereof  looking  to  a  personal 
judgment  against  him  will  be  stayed.  —  McKay  v.  Funkj  13  N.  B.  R.  (Sup. 
Ct.  Iowa)  834. 

2.  State  courts  will  be  enjoined  from  further  proceedings,  under  a  creditor's 
bill  for  the  appointment  of  a  receiver,  after  the  filing  of  a  petition  in  bank- 
ruptcy, —/n  re  WhippUy  13  N.  B.  R.  (N.  D.  111.)  373. 

See  Contempt,  1 ;  Jurisdiction,  1 ;  Pleadings,  1 ;  Sequestration. 

Insane  Person. 
A  party  under  guardianship  as  a  lunatic  may  be  adjudged  a  bankrupt 
against  the  consent  of  his  guardian,  upon  an  involuntary  petition.  —  In  re 
Weitzely  14  N.  B.  R.  (W.  D.  Wis.)  466. 

Insolvency. 

1.  An  assignment  to  a  trustee  for  the  benefit  of  creditors  of  all  a  debtor's 
property,  which  necessarily  puts  an  end  to  his  business,  and  gives  a  preference 
to  some,  is  made  out  of  the  usual  course  of  business,  and,  if  made  in  contem- 
plation of  insolvency,  is  not  only  prima  facie  but  conclusive  evidence  of  an 
intent  on  the  part  of  the  debtor  to  defeat  the  operation  of  the  Bankrupt  Act. 
—Jackson  V.  McCulloch,  13  N.  B.  R.  (W.  D.  Tex.)  283. 

2.  A  debtor  is  insolvent  when  his  property  put  up  upon  reasonable  notice 
for  sale,  where  it  exists,  under  the  circumstances  of  the  case  will  not  bring 
enough  to  pay  his  debts.  — In  re  Oregon  Bulletin  Printing  and  Publishing  Co.y 
18  N.  B.  R.  (Oregon  Dist.)  503. 

Insolvent. 
A  trader  is  insolvent  when  he  cannot  pay  his  debts  in  the  ordinary  course 


Digitized  by 


Google 


DIQEST  OF  CASES   IN   BANKRUPTCY.  559 

of  business,  though  he  may  not  be  compelled  to  stop,  and  though  upon  a  set- 
tlement of  his  affairs  he  may  have  sufficient  to  pay  in  full.  —  Jackson  y.  McCtU- 
loch,  13  N.  B.  R.  (W.  D.  Tex.)  283. 

Insolvent  Law.  —  See  Assignment,  4. 

Instructions  to  the  Jury. 
Instructions  to  the  jury  are  entitled  to  a  reasonable  construction;  and,  if 
correct  when  applied  to  the  facts  submitted  to  the  jury,  they  ought  to  be  sus> 
tained  in  an  AppeUate  Court,  even  though  if  standing  alone,  or  without  any  ex- 
planation, they  would  be  incomplete  in  respect  of  some  matter  sufficiently 
explained  in  the  evidence.  ^Willis  v.  Cctrpenter,  14  N.  B.  R.  (Mass.  C.  Ct.)  521. 

Insurance. 
Where  the  condition  of  a  policy  of  insurance  was  that  it  became  void,  if 
the  insured  property  should  be  sold  or  transferred,  or  any  change  take  place  in 
title  or  possession,  whether  by  legal  process  or  judicial  decree,  or  volimtary 
transfer  or  conveyance,  such  policy  becomes  void  upon  the  adjudication  of 
the  insured  and  the  assignment  to  his  assignee.  —  Perry  v.  Lorillard  Fire  Ins. 
Co,,  14  N.  B.  R.  (N.  Y.  Com.  of  Ap'ls.)  339. 

Intent.  —  See  Burden  of  Proof,  4;  Preference,  3. 
Intervenor.  —  See  Pleadings,  2. 

Involuntary  Bankruptcy. 

It  is  not  a  compulsory  or  involuntary  bankruptcy,  where  one  partner  files  a 
petition  in  bankruptcy  against  his  copartner.  —  In  re  WUson,  13  N.  B.  R. 
(Mass.  Dist.)  253. 

See  Composition,  3. 

Involuntary  Petition. 

1.  In  an  involuntary  petition,  all^^g  a  preference,  it  is  immaterial  what 
was  the  knowledge  or  motives  of  the  parties  who  received  the  payments.  —  In 
re  Oregon  Bulletin,  frc*  Co,  13  N.  B.  R.  (Oregon  Dist.)  503. 

2.  Where  the  depositions  in  support  of  an  involimtary  petition  are  defec- 
tive, the  petition  will  not  be  dismissed,  but  the  petitioning  creditor  upon 
motion  will  have  leave  to  file  further  and  supplementary  depositions.  —  Cun- 
ningham V.  Cady,  13  N.  B.  R.  (W.  D.  Ohio)  525. 

3.  In  such  case  the  order  to  show  cause  will  be  set  aside,  with  leave  to  file 
supplemental  proofs  in  support  of  petitioner's  claim  as  to  the  acts  of  bank- 
ruptcy, when  an  alias  order  to  show  cause  will  be  entered.  —  Ibid. 

4.  A  deposition  in  proof  of  the  petitioner's  claim  against  the  debtor  must 
show  whether  the  same  is  secured  or  unsecured,  or  if  secured  to  what  extent. 
—  iWrf. 

5.  Creditors  who  have  secured  a  lien  upon  the  debtor's  property  by  attach- 
ment are  included  in  reckoning  the  number  and  amount  necessary  to  join  in 
an  involuntary  petition.  —  In  re  Scrafford,  14  N.  B.  R.  (Kan.  Dist.)  184. 

6.  A  petition  in  involuntary  bankruptcy,  which  states  upon  belief,  without 
alleg^g  either  knowledge  or  information,  that  the  requisite  proportion  of 
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creditors  have  joined,  is  sufficient.  —  In  re  Mann,  14  N.  B.  R.  (N.  D.  N.  Y.) 
572. 

See  Act  of  Bankruptcy,  4;  Burden  of  Proof,  1;  Composition,  2. 

Joint  and  Several  Liability. 

A  judgment  obtained  against  the  bankrupts,  partners,  and  four  others,  is 
not  a  debt  which  can  be  proved  against  the  partnership  estate,  but  against  the 
separate  estate.  — /n  re  Herrick,  13  N.  B.  R.  (N.  D.  N.  Y.)  312. 

Judges.  —  See  Practice,  1. 

Judgment. 

1.  Though  judgment  be  entered  providing  that  no  execution  shall  issue  till 
the  further  order  of  court,  yet  it  is  erroneous  after  motion  to  stay  proceedings. 
--McKay  v.  Funk,  13  N.  B.  R.  (Sup.  Ct.  Iowa)  334. 

2.  No  special  judgment  will  be  entered  to  be  enforced  by  action  upon  a 
bond  given  to  dissolve  an  attachment  made  more  than  four  months  before  the 
filing  of  the  petition,  and  after  the  defendant  had  commenced  proceedings  in 
bankruptcy.  —  Hamilton  v.  Bryant,  14  N.  B.  R.  (Sup.  Ct.  Mass.)  479. 

3.  When  there  is  a  judgment  of  the  court  that  the  requisite  proportion  of 
creditors  in  number  and  amount  have  joined  in  the  petition  for  adjudication, 
such  judgment  is  final,  not  only  as  respects  the  debtor,  but  all  the  creditors, 
and  cannot  be  re-examined,  unless  fraud  be  alleged  and  proved.  —  In  re  Dun- 
can, 14  N.  B.  R.  (S.  D.  N.  Y.)  18. 

4.  The  affirmance  of  judgment  upon  appeal,  pending  proceedings  in  bank- 
ruptcy, begun  after  appeal  was  taken,  and  in  the  absence  of  any  suggestion 
by  the  defendant  of  his  bankruptcy,  is  not  a  nullity.  —  Flanagan  v.  Pearson, 
14  N.  B.  R.  (Sup.  Ct.  Tex.)  37. 

5.  The  question  whether  a  judgment  was  obtained  for  fraud  is  to  be  de- 
termined from  an  inspection  of  the  record  in  the  case,  including  the  pleadings, 
and  is  not  for  the  jury.  —  Ihid, 

6.  A  judgment  may  be  enforced  against  property  on  which  it  is  a  lien,  and 
which  was  sold  by  the  defendant  before  the  filing  of  his  petition  in  bankruptcy. 
—  Phiaips  V.  Bowdoin,  14  N.  B.  R.  (Sup.  Ct.  Geo.)  43. 

7.  And  even  after  the  claim  is  proved  in  bankruptcy,  if  the  proof  has  been 
withdrawn  upon  special  order  of  the  bankrupt  court.  —  Ihid, 

8.  And  although  his  attorney  was  allowed  compensation  for  bringing  assets 
into  the  court  of  bankruptcy.  —  Ihid. 

9.  Although  an  attachment  has  been  made  more  than  four  months  before 
proceedings  in  bankruptcy  are  instituted,  special  judgment  will  not  be  en- 
tered against  the  property  till  the  bankrupts  have  obtained  their  discharge,  or 
no  unreasonable  delay  on  their  part  in  endeavoring  to  obtain  it  is  shown.  —  Ray 
Y.Wight,  14  N.  B.  R.  (119  Mass.  426)  563. 

10.  A  judgment  entered  upon  an  attachment  dissolved  by  the  defendant's 
bankruptcy  is  void.  —King  v.  Loudon,  14  N.  B.  R.  (Sup.  Ct.  (jeo.)  383. 

See  Discharge,  5,  8,  15;  Injunction,  1;  Joint  and  Several  Liabil- 
ity; Lien,  6. 
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<  Judgment  Creditor. 

The  bankruptcy  of  the  debtor  does  not  extinguish  or  affect  the  right  of  the 
judgment  creditor  to  redeem  property  sold  under  execution,  where  the  statutes 
create  a  distinction  between  their  rights.  —  Trimble  v.  WiUiamsony  14  N.  B.  R. 
(Sup.  Ct.  Ala.)  53. 

See  Lien,  5. 

Jurisdiction. 

1.  Except  where  otherwise  provided  by  the  bankrupt  law,  the  Federal 
Courts  are  expressly  prohibited  by  §  720  of  the  Revised  Statutes  from 
enjoining  the  State  Courts  from  Ihe  prosecution  of  suits.  —  Haines  v.  Carpenter^ 
1  Otto,  254. 

2.  Jurisdiction  of  mortgaged  property  is  acquired  by  the  bankrupt 
court  by  the  redemption  by  the  assignee  or  the  assent  of  the  creditor,  other- 
wise decree  of  the  State  Court  upon  application  of  the  mortgagee  is  not  void. 
^  Brown  v.  Gibbons,  13  N.  B.  R.  (Sup.  Ct.  Iowa)  407. 

3.  The  Circuit  Court  has  no  jurisdiction  to  entertain  a  bill  in  equity,  filed 
by  creditors,  trustees  of  the  bankrupt,  before  the  appointment  of  an  assignee 
to  restrain  a  mortgagee  in  possession  of  the  chattels  from  disposing  of  the 
goods.— JbAfwon  v.  Price,  13  N.  B.  R.  (E.  D.  Mich.)  523. 

4.  But  it  would  seem  that  the  District  Court  had.  —  Ibid, 

5.  One  court  cannot  take  judicial  notice  of  the  proceedings  in  bankruptcy 
in  another  court,  and  it  is  the  duty  of  that  court  to  proceed  to  a  decree  as  be- 
tween the  parties  before  it,  until  by  some  proper  pleadings  in  the  case  it  is 
informed  of  the  changed  relations  of  any  of  those  parties  to  the  subject-mat- 
ter of  the  suit.  —  Eyster  v.  Gaff,  13  N.  B.  R.  (U.  S.  S.  Ct.)  546. 

6.  The  mere  filing  of  a  petition  in  involuntary  bankruptcy  against  a  mort- 
gagor does  not  divest  a  State  Court  of  jurisdiction  over  a  pending  suit  for 
foreclosure,  —/n  re  Irving,  14  N.  B.  R.  (S.  D.  N.  Y.)  289. 

7.  The  Revised  Statutes  of  the  United  States  take  away  the  jurisdiction  of 
the  State  Courts  over  a  suit  by  an  assignee  to  recover  property  alleged  to  have 
been  fraudulently  conveyed  by  the  bankrupt,  even  though  the  statutes  were 
passed  after  the  action  was  commenced.  —  Frost  v.  Hotchkiss,  14  N.  B.  R.  (Sup. 
Ct.  N.  Y.)  443. 

8.  The  right  of  a  bankrupt  to  his  discharge  depends  entirely  upon  the 
statute.  He  can  only  demand  it,  when  he  has  complied  with  all  the  conditions 
prescribed.  —  Ibid, 

9.  The  court  is  as  much  bound  by  the  provisions  of  the  act  as  the  bankrupt, 
and  must  refuse  the  discharge  if  the  bankrupt  has  in  any  particular  failed,  and 
the  court  is  not  to  inquire  whether  the  act  complained  of  has  been  productive 
of  harm,  but  whether  it  has  been  done.  —  Ibid, 

10.  On  the  recording  of  a  resolution  for  composition,  the  debtor  and  his 
creditors  having  taken  from  the  court  the  distribution  of  the  assets  of  the 
debtor,  all  control  and  jurisdiction  of  the  District  Court  over  the  debtor's  prop- 
erty went  with  it.  —  In  re  Lytle,  14  N.  B.  R.  (W.  D.  Pa.)  457. 

11.  Under  §  2,  cl.  2,  of  the  act  of  March  2,  1867,  now  §  4979  of  the 
Revised  Statutes,  the  Circuit  Court  of  the  United  States  has,  without  ref- 
erence to  the  citizenship  of  the  parties,  jurisdiction  of  a  suit  against  an 
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assignee  in  bankraptcy,  brought  by  any  person  claiming  an  adverse  interest, 
touching  any  property,  or  rights  of  property,  transferable  to,  or  vested  in, 
such  assignee.  —Btirftanifc  v.  Bigelow,  14  N.  B.  R.  (U.  S.  C.  Ct.)  445. 

12.  The  jurisdiction  of  a  State  Court  over  an  action  by  an  assignee  in  bank- 
ruptcy against  a  person  to  whom  the  bankrupt  has  made  a  fraudulent  pref- 
erence, is  not  excluded  by  the  Bankrupt  Act,  or  the  amendment  thereto  of 
1874.  —  Goodrich  v.  WiUon,  14  N.  B.  R.  (119  Mass.  429)  655. 

See  Action,  5;  Attaching  Creditor,  1;  Composition,  81;  Lien,  3,  7; 
Presumption,  1,  2. 

Jury. 

It  is  the  right  and  duty  of  the  court  to  aid  the  jury  in  commenting  upon 
the  evidence,  but  they  must  distinctly  understand  that  what  is  said  as  to  the 
facts  is  only  advisory,  and  in  no  wise  intended  to  fetter  the  exercise  finally  of 
their  own  independent  judgment.  —  Nudd  v.  Burrows^  13  N.  B.  R.  (U.  S.  S. 
Ct.)  289. 

See  Judgment,  6. 

Jury  Trial. 

A  petition  for  payment  of  rent  which  accrued  after  tbe  proceedings  in  bank- 
ruptcy were  begun,  and  while  the  assignee  was  in  the  occupancy  of  the  same, 
may  be  tried  by  a  jury.  —Buckner  v.  JetoeUy  14  tf.  B.  R.  (U.  S.  Sup.  Ct.)286. 

Landlord  and  Tenant. 

The  expenses  of  the  estate  cannot  be  deducted  from  the  rent  accruing  after 
bankruptcy  proceedings,  and  while  the  premises  were  occupied  by  the  as- 
signee. —  Buckner  v.  JeweU,  14  N.  B.  R.  (U.  S.  C.  Ct.  La.)  286. 

See  Lease. 

Lease. 

If  assignees  continue  to  occupy  the  prei^ises  leased  by  the  bankrupt,  they 
are  liable  personally  for  the  rent,  and  the  landlord  has  his  lien  upon  their 
goods  in  the  premises,  the  same  as  against  other  tenants. — Buckner  v.  Je¥>eUy  14 
N.  B.  R.  (U.  S.  C.  Ct.  Iowa)  286. 

Lien. 

1.  Notes  given  to  a  bank  to  raise  money  upon  are  not  held  by  it  as  a  pledge 
or  Uen.  — /n  re  Weeks,  13  N.  B.  R.  (S.  D.  N.  Y.)  263. 

2.  If  an  assignee  suspects  any  incumbrance,  he  may  sell  under  order  of 
court  free  from  incumbrance,  and  thereby  compel  the  holder  of  the  lien  to  make 
good  his  claim  by  proof  before  distribution  of  assets.  —  Asiignee  of  Weeks  v. 
Perkins,  13  N.  B.  R.  (E.  D.  Tex.)  280. 

3.  The  Bankrupt  Act  does  not  divest  a  lien,  but  as  all  the  property  of  a 
bankrupt,  as  well  that  subject  to  mortgages  and  liens,  as  that  which  is  unin- 
cumbered, passes  to  the  assignee,  and  is  in  custodia  legis,  subject  to  priorities 
and  liens,  it  follows  that  the  bankrupt  court  is  the  proper  tribunal  in  which  to 
administer  the  remedies  for  the  enforcement  of  liens.  —  Blum  v.  Ellis,  13  N. 
B.  R.  (Sup.  Ct.  N.  C.)  345. 

4.  Preferences  and  liens  are  as  much  entitled  to  protection  from  the  Bank- 
rupt Court  as  any  other  legal  rights.  —  Barron  v.  Morris,  14  N.  B.  R.  (W.  D. 
Tex.  C.  Ct.)  371. 
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5.  A  judgment  creditor,  who  levied  upon  personil  property,  and  subse- 
quently dismissed  his  levy  and  suffered  the  property  to  go  back  to  the  defend- 
ant, is  not  compelled  to  follow  it  into  the  Bankruptcy  Court,  but  may  enforce 
his  lien  upon  land  sold  by  the  bankrupt  before  commencement  of  bankruptcy 
proceedings.  —  Winship  v.  PhUlips,  14  N.  B.  R.  (Sup.  Ct.  Geo.)  50. 

6.  A  lien  obtained  by  judgment,  and  levy  will  not  be  displaced  by  subse- 
quent proceedings  in  bankruptcy,  though  commenced  within  four  months  after 
the  levy  of  the  execution  or  rendition  of  the  judgment.  —  Mason  v.  Warthen^ 
14  N.  B.  R.  (W.  Va.  Sup.  Ct.)  346. 

7.  Where  a  party  voluntarily  appears  and  moves  the  court  to  enforce  a  pre- 
tended lien,  the  court  thereby  acquires  jurisdiction  to  proceed  and  dispose  of 
the  whole  matter  in  a  summary  way.  —  In  re  Worthington,  14  N.  B.  R.  (W. 
D.  Wis.)  388. 

8.  Lien  claimants  can,  as  an  equivalent  for  commencing  suits  in  the  State 
Courts,  assert  or  prove  their  liens  in  the  bankruptcy  proceedings  within  the 
time  limited  by  the  statute  creating  the  lien.  —  In  re  Brunquest,  14  N.  B.  R. 
(W.  D.  Wis.)  529. 

9.  Such  liens  will  not  be  kept  alive  by  virtue  of  bankruptcy  proceedings 
alone,  the  statute  creating  them  requiring  some  act  to  be  done  to  preserve 
them.  —  Ibid. 

10.  Liens  which  derive  their  existence  wholly  from  State  statute,  and  the 
continuance  of  which  are,  by  such  statute,  made  dependent  upon  the  commence- 
ment of  a  suit  within  a  prescribed  period,  are  not  preserved  as  a  valid  incum- 
brance upon  the  bankrupt's  property,  when  no  suit  has  been  commenced  in 
the  State  Court,  and  no  step  taken  in  the  Bankrupt  Court  equivalent  to  such 
suit  within  the  time  limited  by  the  statute  for  the  preservation  and  enforcement 
of  the  lien.  —  Ibid, 

11.  To  preserve  a  statutory  lien,  dependent  for  its  continued  existence  upon 
observance  of  terms  of  the  statute,  those  terms  must  be  complied  with,  by 
performance  of  the  required  act  or  its  equivalent.  —  Ibid, 

See  Assignment,  6;  Attachment,  2,  5;  Costs,  1;  Lease;  Mobtqagb, 
8,  4,  14;  Preference,  2;  Rents. 

Liquidated  Debts.  —  See  Composition,  32. 

Marshal. 

1.  When  the  taxation  of  the  marshal's  bill  by  the  clerk  is  made,  it  is  con- 
clusive upon  the  marshal  and  the  assignee;  and  the  marshal  is  entitled  to 
receive  the  amount  at  once,  unless  it  be  shown  to  the  court  that  there  is  some 
fraud  or  bad  faith  on  the  part  of  the  marshal  or  assignee.  —  In  re  Rein,  13  N. 
B.  R.  (S.  D.  N.  Y.)  551. 

2.  When  so  taxed,  the  marshal  is  entitled  to  have  a  check  therefor  counter- 
signed by  the  register.  —  Ibid, 

3.  An  assignee  may  consent  to  the  taxation  of  the  marshal's  bill  at  a  cer- 
tain amount  after  examination,  and  such  consent  is  a  sufficient  warrant  for  the 
taxing  of  the  bill  by  the  clerk.  —  Ibid, 

4.  When  the  marshal  has  rendered  his  services,  he  may  have  his  bill  taxed, 
if  there  be  an  assignee,  without  awaiting  the  presentation  of  the  assignee's 
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final  account.    In  such  case,  notice  of  taxation  is  giyen  to  the  assignee,  and 
need  not  be  given  to  creditors.  —  Ibid, 

Marshalliko  Assets. 

1.  Where  there  are  assets  of  the  firm  and  of  the  individual  members  thereof, 
the  firm  creditors  cannot  share  in  the  individual  estate,  until  the  individual 
creditors  are  paid  in  full.  —  In  re  Smith,  13  N.  B.  R.  (N.  D.  N.  Y.)  500. 

2.  A  debtor  has  no  right  to  have  first  exhausted  the  property  not  included 
in  the  homestead,  in  order  to  preserve  to  him  his  homestead.  — In  re  Sauthoff, 
14  N.  B.  R.  (W.  D.  Wis.)  364. 

See  Trust  Funds. 

MORTGAaS. 

1.  An  indorsement  upon  the  back  of  a  mortgage  for  the  purpose  of  covering 
property  acquired  since  its  execution,  if  made  to  defraud  creditors,  is  void,  but 
it  does  not  affect  the  validity  of  the  original  mortgage.  — Whithed  v.  Pillsbury, 
13  N.  B.  R.  (Dist.  Me.)  241. 

2.  If  an  attaching  creditor  pay  off  a  mortgage,  he  becomes  entitled  to  be 
paid  from  the  proceeds  of  the  property  after  it  has  been  sold  by  the  assignee 
in  bankruptcy.  — Ibid. 

3.  A  proceeding  to  enforce  a  mortgage  or  other  specific  lien  involves  the 
right  of  property;  and  possession  in  pursuance  thereof,  legally  or  judicially, 
taken  before  proceedings  in  bankruptcy,  cannot  be  interrupted  by  those  pro- 
ceedings. —  2>arM  V.  R,  R,  Co,,  13  N.  B.  R.  (N.  D.  Fla.)  258. 

4.  The  lien  of  a  mortgagee  is  not  lost  by  not  proving  his  claim,  he  may  en- 
force it  at  any  time  before  or  after  the  end  of  bwikruptcy  proceedings.  — 
Assignee  of  Wicks  v.  Perkins,  13  N.  B.  R.  (E.  D.  Tex.)  280. 

5.  Where  property  subject  to  a  mortgage  is  sold  under  order  of  court,  it  has 
no  authority  to  adjust  the  claims  of  the  trustees  under  the  mortgage  against 
their  cestuis  que  trust,  nor  to  ascertain  what  was  due  by  trustees  to  counsel.  — 
In  re  Blue  Ridge  R.R,  Co,,  13  N.  B.  R.  (U.  S.  C.  Ct.  S.  C.)  315. 

6.  A  mortgage  given  to  secure  a  pre-existing  debt  and  a  present  loan,  wiU 
be  held  invalid  in  whole,  if  the  mortgagee  knows  that  the  money  loaned  is  to 
be  used  to  prefer  other  creditors.  —  Bucknam  v.  Goss,  13  N.  B.  R.  (Me.  Dist.) 
337. 

7.  A  decree  of  foreclosure,  in  proceedings  begun  in  a  State  Court,  after 
proceedings  in  bankruptcy  in  respect  to  the  mortgagor  were  instituted,  is  not 
void  as  to  the  parties  made  defendants  in  the  suit.  —  Brown  v.  Gibbons,  13 
N.  B.  R.  (Sup.  Ct.  Iowa)  407. 

8.  A  mortgagee  who  has  not  proved  his  debt  in  the  Bankrupt  Court  may 
enforce  his  mortgage  in  the  State  Court,  notwithstanding  the  property  has 
been  set  off  as  exempt.  —  Ibid, 

9.  A  mortgage  of  personal  property,  given  for  a  loan  of  money  made  when 
executed  and  then  valid,  is  not  rendered  invalid,  because  not  recorded  nor  pos- 
session taken  till  within  a  month  of  the  failure  of  the  mortgagor.  Even  though 
the  mortgagee  knew  of  the  insolvency  of  the  mortgagor,  and  that  the  taking 
possession  would  be  a  preference.  —  In  re  Barman,  14  N".  B.  R.  (E.  D.  Mich.) 
125. 
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10.  A  mortgage  of  chattels  which  permits  the  mortgagor  to  continue  in 
possession,  and  to  sell  the  goods  in  the  ordinary  course  of  business,  is  not  void 
upon  its  face,  but  is  valid.  —  Brett  v.  CaHer^  14  N.  B.  R.  (Mass.  Dist.)  301. 

11.  It  is  likewise  valid  by  the  law  of  Massachusetts  if  it  covers  after- 
acquired  property. —  Ihid. 

12.  The  provision  of  a  trust  deed  of  personal  property  giving  the  grantor 
power  to  dispose  of  the  goods  as  his  own  does  not  vitiate  it  as  to  other  cred- 
itors. —  Barron  V.  Morris,  14  N.  B.  R.  (W.  D.  Tex.  C.  Ct.)  371. 

18.  The  execution  of  a  new  deed  and  new  notes  is  not  a  satisfaction  of  the 
first  but  merely  a  renewal,  and  does  not  affect  the  lien  upon  the  goods  named 
in  the  first  deed.  —  Ihid. 

14.  But  it  may  be  void  as  to  goods  covered  by  the  second  and  not  in  the 
first.  — /Wrf. 

15.  If  a  mortgagee  does  not  prove  his  debt,  he  may  proceed  to  enforce  his 
mortgage  without  reference  to  bankruptcy  proceedings,  and  notwithstanding 
the  property  has  been  set  apart  to  the' mortgagor  as  exempt.  —  Hatcher  v.  Jones, 
14  N.  B.  R.  (Sup.  Ct.  Geo.)  387. 

16.  Where  a  mortgage  was  made  by  a  railroad  corporation  covering  prop- 
erty of  any  kind  *' which  may  hereafter  be  acquired,"  it  would  include  the 
lease  of  another  road  made  after  the  execution  of  the  mortgage.  —  Barnard  v. 
Norwich  ff  Worcester  R.R,  Co.,  14  N.  B.  R.  (Mass.  C.  Ct.)  469. 

See  CoNYETANCB,  2;  Court,  Deed,  2;  Jurisdiction,  2;  Preference, 
10. 

Notary  Public. 

1.  The  power  given  to  notaries  public  to  take  proofs  of  debts  carries  with 
it  as  an  incident  the  power  to  authenticate  letters  of  attorney.  —  In  re  Butter- 
field,  14  N.  B.  R.  (E.  D.  Mich.)  1^6. 

2.  General  order  34  of  1871  was  not  intended  to  be  exclusive  of  other  meth- 
ods of  acknowledgment.  — lUd. 

3.  A  notary  public  may  receive  and  certify  the  acknowledgment  of  a  trust 
deed,  although  he  was  interested  as  a  beneficiary  under  the  trust.  — National 
Bank  of  Fredericshurg  v.  Conway,  14  N.  B.  R.  (E.  D.  Va.  C.  Ct.)  513; 
Ihid.  176. 

4.  A  notary  public  has  authority  to  take  acknowledgments  of  letters  of 
attorney.— in  re  McDuffee,  14  N.  B.  R.  (Me.  Dist.)  336. 

See  Official  Seal,  1. 

Notice.  —  See  Assignment,  1 ;  Deed,  1 ;  Marshal,  4. 

Novation. 
Depositors  of  a  banker  cannot,  by  an  assignment  of  their  debts,  change  the 
existing  relation  and  substitute  other  persons  as  his  creditors,  without  the 
express  sanction  of  the  banker.  —  Rollins  v.  Twitchell,  14  N.  B.  R.  (Me. 
Dist.)  201. 

Nunc  Pro  Tunc.  —  See  Record. 

Official  Seal. 
1.   The  character  of  a  notary's  seal  is  determined  by  the  law  of  the  locality 
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from  which  the  official  derives  his  authority.  —  In  re  Phillips^  14  N.  B.  R. 
(W.  D.  Mich.)  219. 

2.  In  the  absence  of  express  legislation  the  seal  need  not  contain  the  offi- 
cial's name.  —  Ibid. 

3.  An  official  seal  is  the  impression  on  the  paper  directly,  or  on  wax  or 
wafer  attached  thereto,  made  by  tiie  official  as  and  for  his  seal.  —  Ibid, 

4.  It  is  the  seal,  and  not  its  composition  or  character  of  words  and  de- 
vices, which  raises  the  presumption  of  official  character  of  which  courts  take 
judicial  notice.  —  Ibid. 

5.  The  presumption  is  that  a  seal  is  the  official  seal  of  the  person  it  pur- 
ports to  be  and  who  subscribes  the  jurat.  —  Ibid. 

6.  Any  impression  made  upon  sealing-wax  or  wafer  adhering  to  paper, 
without  any  device  or  words  indicative  of  the  particular  official,  would  be 
entitled  to  judicial  sanction  as  evidence  of  the  notarial  or  official  character  of 
the  person  subscribing  the  jurat.  — Ibid. 

Opposing  Interest.  —  See  Register,  8,  4. 
Partial  Payment.  —  See  Proof,  1. 

Partnership. 

Filing  a  petition  by  one  partner  to  declare  himself  and  his  partners  bank- 
rupts, not  prosecuted  to  a  decree  in  bankruptcy,  will  not  prevent  other  part- 
ners from  bringing  suit  on  their  individual  claim  and  prosecuting  it  to  final 
judgment.  —  Booth  v.  Meyer,  14  N.  B.  R.  (Sup.  Ct.  Pa.)  575. 

See  Action,  8;  Assets,  2;  Exemption,  6;  Evidence,  2;  Involuntary 
Bankruptcy;  Petition,  8. 

Partnership  Assets.  —  See  Exemption,  1. 
Partnership  and  Individual  Estates.  —  See  Expenses. 

Petition. 

1.  An  assignment  for  the  benefit  of  creditors,  giving  some  preferences, 
necessarily  is  intended  to  defeat  the  law,  and  will  be  set  aside  upon  petition 
of  the  assignee.  —Jacibon  v.  McCulloch,  13  N.  B.  R.  (W.  D.  Tex.)  283. 

2.  Whether  the  president  of  a  corporation  was  duly  authorized  to  file  a 
petition  in  bankruptcy  in  its  behalf,  is  a  question  of  fact  to  be  determined  by 
the  court  to  which  the  petition  was  presented.  —  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  and  Copper  Co.,  13  N.  B.  R.  (U.  S.  S.  Ct.)  385. 

3.  In  computing  the  number  of  creditors  necessary  to  join  in  an  involun- 
tary petition,  those  under  two  hundred  and  fifty  dollars  are  not  to  be  counted 
if  one-fourth  of  the  creditors  above  that  sum  join.  —  In  re  Woodford,  13  N. 
B.  R.  (N.  D.  Ohio)  575. 

4.  In  computing  the  amount,  the  aggregate  of  the  petitioning  creditors' 
debts  must  be  equal  to  one-third  of  all  the  debts  provable,  irrespective  of 
amounts.  —  Ibid. 

5.  A  party  may  purchase  claims  to  enable  him  to  join  in  a  petition  for 
adjudication  and  to  make  up  the  necessary  number.  — Ibid. 

6.  But  if  such  sale  is  void  from  fraud  or  want  of  consideration,  and  is  set 
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aside  for  such  reason,  the  claim  reverts  to  the  assignor,  and  in  the  court  is 
reckoned  as  belonging  to  him,  if  a  party  to  the  petition,  the  assignee  dropping 
out  of  the  proceedings  as  a  creditor.  — Ibid. 

7.  An  involuntary  petition  cannot  be  amended  by  adding  a  new  party 
after  all  the  testimony  has  been  taken  and  the  cause  before  the  court  for  hear- 
mg.  — /n  re  Pitt,  14  N.  B.  R.  (E.  D.  N.  Y.)  59. 

8.  A  firm  cannot  be  adjudicated  bankrupt  upon  an  involuntaiy  petition, 
when  all  the  persons  composing  the  firm  are  not  before  the  court.  —  Ibid. 

9.  The  same  proportion  of  creditors  must  join  in  a  petition  to  force  a  cor- 
poration into  bankruptcy,  as  is  required  in  the  case  of  natural  persons.  —  In 
re  Leavenvxtrth  Savings-Bank,  14  N.  B.  R.  (Dist.  Ct.  Kan.  and  C.  Ct.  S.  D. 
Kan.)  82,  92. 

10.  A  petition  seeking  to  adjudicate  a  corporation  as  bankrupt  must 
allege  that  the  corporation  is  a  moneyed  business  or  commercial  corporation. 
—  In  re  Oregon  BvUetin  Pnnting,  ^c.  Co,  14  N.  B.  R.  (C.  Ct.  Ore.)  405. 

11.  A  voluntary  bankrupt  who  has  contracted  new  debts,  since  the  filing 
of  his  prior  petition,  may  file  a  new  petition  in  bankruptcy.  In  re  Drisko,  14 
N.  B.  R.  (Mass.  Dist.  C.  Ct.)  551. 

See  Adjudication,  1,  2;  Affidavit;  Insane  Person;  Judgment  8; 
jubisdiction,  6. 

Pleadings. 

1.  If  a  bankrupt  desires  the  benefit  of  «his  composition  proceedings  in  an 
action  brought  against  him,  he  must  set  them  up  in  answer,  the  District  Court 
will  not  interfere  by  injunction  to  restrain  the  debtor.  —  In  re  Tooker,  14  N. 

B.  R.  (E.  D.  N.  Y.)  35. 

2.  An  attaching  creditor,  intervening  to  contest  an  adjudication,  stands  in 
the  relation  of  a  privy,  and  may  take  advantage  of  any  defence  available  to 
the  debtor.  — /n  re  WiUiams,  14  N.  B.  R.  (E.  D.  Mich.)  182. 

See  Estoppel,  2. 

Pledge. 

Where  one  member  of  a  firm  pledges  his  own  stock  for  the  debt  of  the  firm, 
overdue  at  the  time  of  bankruptcy  proceedings,  he  may,  if  he  has  the  power, 
sell  the  stock  and  apply  the  surplus  funds  to  another  debt  of  the  same  person. 
— /n  re  WhiHng,  14  N.  B.  R.  (Mass.  Dist.)  807. 

See  Lien,  1. 

Practice. 

1.  The  personal  conduct  and  administration  of  the  federal  judges  in  the 
discharge  of  their  separate  functions,  is  neither  j>rac^e,  pleading  nor  a  form, 
nor  mode  of  proceeding,  requiring  conformity  to  the  practice  of  the  State 
CovTis.—Nudd  v.  Burrows,  18  N.  B.  R.  (U.  S.  S.  Ct.)  289. 

2.  Attaching  creditors  may  intervene  and  object  to  an  adjudication  of  bank- 
ruptcy. —  In  re  Jack,  13  N.  B.  R.  (N.  D.  Ga.)  296. 

3.  Proof  of  a  debt  in  bankruptcy,  after  suit  brought  upon  it,  is  not  a  suf- 
ficient plea  in  bar  thereto.  — Brandon  Manuf  Co.  v.  Frazar,  13  N.  B.  R.  (S. 

C.  Vt.)  862. 
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4.  GreQerallj  a  defendant  has  a  right  to  set  up,  by  supplemental  answer, 
matter  of  defence  which  has  occurred  or  come  to  his  knowledge  subsequently 
to  the  putting  in  of  his  first  answer,  but  he  must  apply  to  the  court  by  motion 
for  leave  so  to  do,  so  that  the  opposite  party  may  be  heard,  and  the  court  may 
determine  whether  there  has  been  inexcusable  laches,  or  whether  any  of  the 
reasons  appear  which  are  recognized  as  giving  authority  for  denying  the 
motion ;  and  the  court  must  grant  leave,  unless  the  motion  papers  show  a  case 
in  which  the  court  may  exercise  a  discretion  in  granting  or  withholding  leave. 
-^Holyoke  v.  Adams,  13  N.  B.  R.  (Ch.  Ap.  N.  Y.)  413. 

5.  Where  an  attachment  made  more  than  four  months  before  proceedings 
in  bankruptcy  were  commenced,  was  dissolved  by  giving  a  bond,  the  court  will 
not  permit  the  bankrupt  to  set  up  his  discharge  subsequently  obtained  in  a 
supplemental  answer  as  a  bar  to  the  action.  —  Ibid, 

6.  An  action  begun  in  a  State  Court  by  attachment  of  property  of  a  corpo- 
ration, against  which,  pending  the  action,  but  not  within  four  months  after  the 
attachment  was  made,  proceedings  in  bankruptcy  have  been  instituted,  will  not 
be  dismissed  on  motion  of  the  assignees  in  bankruptcy  of  the  corporation  for  • 
want  of  jurisdiction.  — Munson  v.  Boston,  Hartford  jr  Erie  R,  R,  (120  Mass. 
81)  14  N.  B.  R.  173. 

7.  Where  proceedings  to  foreclose  a  mortgage,  were  commenced  in  a  State 
Court,  and  a  decree  for  sale  and  judgment  for  the  deficiency  entered,  before  the 
adjudication  in  bankruptcy,  such  decree  is  a  bar  to  any  right  of  the  assignee 
to  raise  the  question  of  usury  in  regard  to  the  mortgage.  —  Cutter  v.  Dingee, 
14  N.  B.  R.  (S.  D.  N.  Y.)  294. 

8.  A  plea  of  discharge  should  set  forth  the  same  in  haec  verba ;  it  should 
also  aver  what  court  adjudged  the  defendant  bankrupt,  or  granted  him  a  dis- 
charge as  such,  and  set  out  the  facts  upon  which  any  court  would  acquire  ju- 
risdiction so  to  do.  It  should  conclude  with  a  verification  and  may  be  amended. 
^  Stall  V.  WiUon,  14  N.  B.  R.  (Sup.  Ct.  N.  J.)  571. 

9.  Where  a  person  holding  a  policy  of  insurance  assigns  the  same  to  an 
attorney  to  secure  his  fees  in  collecting  the  same,  and  becomes  bankrupt,  and, 
between  the  time  of  adjudication  and  the  election  of  an  assignee,  the  attorney, 
with  the  knowledge  of  all  parties,  compromises  and  dismisses  the  suit,  the 
assignee  upon  motion  may  come  in  and  have  the  dismissal  stricken  out,  and 
become  a  party,  although  one  term  of  the  court  has  intervened.  —  Home  Ins. 
Co,  of  New  York  v.  Hollis,  14  N.  B.  R.  (Sup.  Ct.  Ga.)  337. 

10.  Where  a  creditor  has  various  funds  out  of  which  he  may  satisfy  his 
claim,  the  court  of  equity  will  direct  him  which  he  will  first  appropriate  to  his 
claim,  but  the  court  will  not  exercise  the  power  to  the  material  injury  or  pre- 
judice oi  the  creditors  holding  the  various  funds.  —  In  re  Sauthoff,  14  N.  B. 
R.  (W.  D.  Wis.), 364. 

11.  Mere  delay  or  postponing  of  payment  is  not  regarded  in  such  cases  as 
a  material  injury,  for  the  interest  on  the  claim  is  deemed  an  adequate  compen- 
sation to  the  party  for  such  delay.  —  Ibid, 

12.  An  action  to  foreclose  a  mortgage  is  not  a  difficult  or  doubtful  remedy, 
or  which  would  cause  unreasonable  delay,  or  materially  injure  or  prejudice 
one's  rights.  —  Ibid. 

13.  The  assignee  is  the  proper  party  to  bring  the  fact  of  bankruptcy  be- 
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fore  the  court,  and  to  move  the  court  for  the  dissolution  of  an  attachment, 
and  he  should  not  be  put  upon  terms.  —  King  v.  Loudon^  14  N.  B.  R.  (Sup. 
Ct.  Geo.)  388. 

14.  Where  creditors  object  to  the  postponement  of  the  proof  of  claims, 
the  better  practice  is  to  have  the  objections  entered  at  once,  obtain  a  stay  of 
proceedings,  and  have  the  case  certified  before  any  further  action  before  the 
register  transpires.  —  In  re  Jackson^  14  N.  B.  R.  (E.  D.  Wis.)  449. 

15.  Upon  the  filing  by  the  defendant  in  an  action  of  contract,  after  his 
default  and  before  judgment,  of  the  copy  of  the  adjudication  of  his  bank- 
ruptcy in  the  United  States  District  Court,  he  is  entitled  to  have  the  case 
continued  to  await  the  determination  of  that  court  upon  the  question  of  his 
discharge,  and,  upon  filing  his  certificate  of  discharge,  to  have  judgment  ren- 
dered in  his  favor.  —  National  Bank  of  Clinton  v.  Taylor ,  120  Mass.  124. 

16.  A  judgment  creditor,  who,  in  Georgia,  has  a  lien  by  statute  on  all  the 
property  of  his  debtor,  whether  it  be  in  possession  or  has  been  sold  in  fraud  of 
creditors,  and  who  does  not  prove  his  debt  in  bankruptcy,  may  proceed  by  levy 
on  property  that  had  been  fraudulently  conveyed  by  the  debtor  before  the 
passage  of  the  Bankrupt  Act,  and  may  prosecute  the  same  against  the  claim- 
ant, fldthough  the  defendant  in  execution  obtained  a  discharge  in  bankruptcy 
before  a  final  trial  of  the  claim  case.  —  Barber  v.  Terrell^  54  Greo.  146. 

17.  Where  money  was  obtained  by  sheriff  by  a  sale  of  goods  upon  final 
process,  and  before  the  commencement  of  proceedings  in  bankruptcy,  it  is 
in  the  hands  of  the  court  for  distribution,  and  will  not  be  paid  to  the  as- 
signee in  bankruptcy.  —  Dyson  v.  Harper ^  54  Qeo,  282. 

See  Assent;  Assioxment,  6;  Discharge,  16;  Evidence,  7;  Proof,  17. 

Preferences. 

1.  Mere  preferences,  which  are  given  without  contemplation  of  bankruptcy, 
and  more  than  six  months  before  the  petition  cannot  be  set  up  against  a  dis- 
charge, —in  re  Jones,  13  N.  B.  R.  (Mass.  Dist.)  286. 

2.  The  transfer  of  property  to  a  factor  to  enable  him  to  obtain  a  lien  upon 
it,  and  with  the  intent  to  prefer  him,  is  void,  and  may  be  set  aside.  —  Nudd 
v.  BurrotDS,  13  N.  B.  R.  (U.  S.  S.  Ct.)  289. 

3.  No  specific  or  particular  evidence  is  necessary  to  prove  the  intention  to 
prefer.  The  act  itself  is  sufficient  evidence,  when  the  payment  is  made  by  an 
insolvent  debtor.  — In  re  Oregon  Bulletin^  (fc.  Co.,  13  N.  B.  R.  (Oregon  Dist.) 
603. 

4.  But  the  law  wiU  not  presume  an  intended  preference,  if  the  debtor  made 
the  payment  believing  himself  solvent.  It  is,  however,  incumbent  upon 
him  to  show  that  he  did  not  know  his  insolvency.  —  Ibid. 

5.  Where  an  attachment  was  made  upon  personal  property,  a  receiptor 
taken,  and  a  bill  of  sale  of  the  property  given  to  him  afterward  to  secure 
him,  and  he  applied  the  proceeds  to  the  satisfaction  of  the  executions  taken 
out  in  the  suits  of  the  attaching  creditors,  it  was  held  that  if  the  proceeds 
were  thus  applied  without  regard  to  attachments,  and  without  a  demand  per- 
fected in  execution,  it  would  be  a  preference,  but  if  applied  upon  the  executions 
upon  demand  duly  made,  and  the  sales  were  in  good  faith,  it  would  not  be, 
unless  it  appeared  that  the  parties  intended  a  preference  or  fraud,  to  prevent 
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the  property  from  distribution  under  the  Bankrupt  Act.  — Parsons  y.  Topliff^ 

13  N.  B.  R.  (119  Mass.  245)  647. 

6.  Prior  to  the  amendment  of  1874,  the  creditor  who  did  not  surrender  a 
preference  until  he  was  compelled  to  do  so,  after  contest,  by  the  judgment  of 
the  court,  was  precluded  from  proving  his  debt.  —  In  re  Lee^  14  N.  B.  R. 
(N.  D.  N.  Y.)  89. 

7.  The  mere  agreement  by  a  debtor,  that  in  a  certain  event  he  would  deliver 
to  a  bank  such  securities  as  he  might  purchase  with  overdrawn  funds,  would 
not  vest  the  title  to  such  securities  in  the  bank,  or  authorize  it  to  take  them  as 
its  property;  and  their  transfer  after  his  insolvency  would  be  a  preference.  — 
Payne  v.  Solomon,  14  N.  B.  R.  (N.  Y.  S.  Dist.)  162. 

8.  An  agreement  that  the  securities  shall,  all  the  time  they  are  in  the  debt- 
or's hands,  be  in  fact  the  property  of  the  bank,  is  different  from  the  promise 
of  the  debtor  that  he  will,  as  a  future  act,  turn  over  to  them  the  title.  — Und, 

9.  But  if  the  bank  merely  certifies  his  checks  in  advance,  relying  upon  his 
promise  to  make  good  his  account  during  the  day,  such  an  overdraft  simply 
creates  the  relation  of  debtor  and  creditor,  and  the  transfer  of  the  certificates 
after  insolvency  would  be  an  act  of  bankruptcy.  —  Ibid, 

10.  Where  a  mortgage  of  chattels  was  made,  covering  enumerated  goods 
and  after-acquired  goods,  a  second  mortgage  covering  the  same  goods,  made 
upon  the  eve  of  bankruptcy,  does  not  constitute  a  preference.  —  Brett  v.  Carter, 

14  N.  B.  R.  (Mass.  Dist.)  301. 

11.  But  otherwise  as  to  all  goods  not  included  in  the  first.  — Ibid. 

12.  When  a  trustee  deposits  trust  funds  with  his  own  in  his  individual 
name,  and,  within  two  months  before  his  bankruptcy,  transfers  the  funds  to  the 
trust  account,  such  transfer  is  a  preference;  and  the  rule  of  ascertaining  what 
belongs  to  each  is  by  taking  the  deposits  and  withdrawals  in  the  order  of  their 
dates,  find  out  how  much  of  the  balance  remaining  at  the  time  of  the  trans- 
fer belonged  to  the  trust,  and  how  much  to  the  general  fund,  and  divide 
accordingly.  —  Ex  parte  Hobbs ;  In  re  Hapgood,  14  Ni  B.  R.  (Mass.  Dist.) 
495. 

13.  On  Dec.  11,  1874,  property  was  conveyed  to  a  creditor  by  a 
debtor,  in  consideration  of  his  forbearance  to  sue,  he  agreeing  to  hold  and  con- 
vey the  same  to  such  use  as  shall  be  designated,  on  or  before  Feb.  1,  1875, 
in  any  composition  between  the  debtor  and  the  other  creditors;  but,  if  no  com- 
position was  made,  the  creditor  to  hold  absolutely,  and  his  debt  be  discharged. 
On  Feb.  8  the  creditor  took  possession,  and  on  March  27  the  debtor  was ' 
adjudged  bankrupt.  Held,  that  the  creditor  did  not  become  absolute  owner 
till  Feb.  1,  that  the  assignment  did  not  constitute  a  payment  till  that 
time,  that  the  preference  did  not  begin  till  that  time,  and  that  the  two 
months  did  not  begin  to  run  until  the  assignment  constituted  a  payment.  — 
Haskell  Y.Frye,  14  N.  B.  R.  (C.  Ct.  Mass.)  525. 

14.  A  bankrupt  cannot  prefer  an  alien  creditor,  in  violation  of  the  provi- 
sion of  the  Bankrupt  Act.  —  OlcoU  v.  MacLean,  14  N.  B.  R.  (Sup.  Ct. 
N.  Y.)  379. 

See  Agent;  Amendment;  Counsel;  Discharge,  2;  Evidekcb,  2,  3; 
Mortgage,  9;  Petition,  1;  Proof,  12. 
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Presumption. 

1.  Where  a  bankrupt  appears  upon  notice,  and  makes  no  objection  to  the 
jurisdiction  of  the  court,  every  presumption  is  in  favor  of  the  validity  of  the 
adjudication  in  any  collateral  suit.  — New  Lamp  Chimney  Co.  v.  Ansonia  Brass 
(r  Copper  Co.,  13  N.  B.  R.  (U.  S.  S.  Ct.)  386. 

2.  Where  the  jurisdiction  of  the  court  is  shown  to  have  attached,  the  sub- 
sequent proceedings  of  a  couH  of  limited  jurisdiction  are  presumed  as  regular 
as  those  of  a  court  of  general  jurisdiction ;  and  its  decision,  whether  correct  or 
otherwise,  upon  every  question  properly  arising  in  the  case,  is  binding  and 
conclusive  until  reversed  on  appeal.  —  Smith  v.  Engle,  14  N.  B.  R.  (Sup.  Ct. 
Iowa)  481. 

3.  When  rights  involving  substantial  property  values  are  vested,  the  pre- 
sumption is  that  the  legislature  does  not  intend  to  destroy  them,  unless  it  so 
expressly  declares.  —  Tinker  v.  Van  Dyke,  14  N.  B.  R.  (E.  D.  Mich.  C. 
Ct.)  112. 

See  Composition,  21. 

Priority, 

1.  A  debt  due  the  United  States  by  a  firm  may  be  satisfied  out  of  the 
individual  estates  of  the  partners,  without  resorting  to  the  partnership  assets. 
-- Lewis  V.  United  States,  14  N.  B.  R.  (U.  S.  Sup.  Ct.)  64. 

2.  And  if  some  of  the  partners  are  out  of  the  country,  they  may  claim  pri- 
ority of  payment  out  of  the  separate  estate  of  the  resident  partners,  before 
resorting  to  the  firm  assets.  —  Ibid. 

3.  Where  there  is  a  trust  fund  in  the  hands  of  a  trustee  appointed  by  the 
Bankruptcy  Court,  the  United  States  may  pursue  both  in  the  Circuit  Court,  to 
obtain  the  payment  of  its  claim  by  priority.  —  Ibid. 

4.  The  United  States  are  entitled  to  priority  of  payment,  irrespective  of 
the  form  of  the  indebtedness,  and  though  they  do  not  prove  their  claim. 
They  are  in  no  wise  bound  by  the  Bankrupt  Act. — Ibid. 

5.  Where  the  sellers  of  imported  goods  became  bankrupt,  and  the  purchas- 
ers paid  the  duties  to  obtain  possession  of  the  goods,  they  became  subrogated 
to  the  rights  of  the  United  States  and  entitled  to  their  priority.  —  In  re  Kirh- 
land,  14  N.  B.  R.  (Md.  C.  Ct.)  139. 

6.  And  although  they  have  proved  their  claim  as  unsecured.  —  Ibid.  157. 

Proceedings  in  Bankruptcy. 

1.  Proceedings  in  bankruptcy  supersede  all  other  proceedings  for  the 
administration  of  the  assets  of  the  debtor,  subject  only  to  the  priorities 
which  are  obtained  by  any  creditors  by  use  of  diligence.  —  In  re  Whipple, 
13  N.  B.  R.  (N.  D.  111.)  373. 

2.  It  is  of  no  consequence,  except  in  the  matter  of  expense,  whether  there 
are  two  proceedings  by  or  against  the  partners,  or  only  one.  Every  thing  is 
conducted  in  the  same  way,  and  the  rights  of  creditors  and  all  others  are  pre- 
cisely the  same.  —  In  re  Morse,  13  N.  B.  R.  (Mass.  Dist.)  876. 

3.  A  debtor  who  is  solvent  may  pay  any  or  aU  of  his  debts,  whether  pro- 
ceedings in  bankruptcy  are  pending  against  him  or  not.  — In  re  Oregon  BulU" 
tin,  j-c,  Co.,  13  N.  B.  R.  (Oregon  Dist.)  603. 


Digitized  by  VjOOQIC 


672  DIGEST  OP  CASES  IN  BANKRUPTCY. 

Promissory  Notes. 
1.  Notes  executed  and  made  payable  in  New  York,  but  sent  to  Rhode 
Island  to  be  there  indorsed  and  discounted  for  the  accommodation  of  the 
maker,  are  contracts  of  the  latter  State  and  valid,  if  made  in  conformity  to 
the  laws  of  that  State.  —  Providence  County  Savings  Bk.  v.  Frosty  13  N.  B.  R. 
(S.  D.  N.  Y.)  356. 

2.  Notes  given  to  the  indorser  in  consideration  of  such  indorsement  are 
valid.  —  Ibid. 

3.  Where  the  holder  of  a  note  consents  to  the  discharge  in  bankruptcy  of 
the  maker,  with  the  assent  of  the  indorser,  he  releases  the  indorser.  —  In  re 
McDonald,  14  N.  B.  R.  (W.  D.  Pa.)  477. 

Proofs. 

1.  Partial  payments,  made  before  proof,  upon  notes  indorsed  by  the  bank- 
rupt, must  be  applied  to  reduce  the  sum  upon  which  a  dividend  can  be  de- 
manded; but,  when  proof  is  once  made,  it  is  conclusive  as  to  the  amount  due, 
and  is  not  subject  to  variation  by  subsequent  payments,  unless  the  result 
would  be  to  overpay  the  note.  —  In  re  Weeks,  13  N.  B.  R.  (S.  D.  N.  Y.)  263. 

2.  All  claimants  against  the  estate  of  a  bankrupt  are  required  to  prove 
their  debt,  however  evidenced.  Blum  v.  Ellis,  13  N.  B.  R.  (Sup.  Ct.  N.  C.) 
845. 

3.  Merely  proving  a  secured  claim  as  a  general  one  does  not  waive  the 
security.  —  Hatch  v.  Seely,  13  N.  B.  R.  (Sup.  Ct.  Ga.)  380. 

4.  li  a  creditor  has  two  separate  claims,  he  may  prove  the  one  upon  which 
no  payment  by  way  of  preference  has  been  made.  —  In  re  Lee,  14  N.  B.  R. 
(N.  D.  N.  Y.)  89. 

5.  Upon  application  of  an  assignee  to  re-examine  a  claim  already  proved, 
the  burden  is  upon  the  assignee  to  proceed,  the  creditor  offering  hiaiself  for 
examination.     In  re  Robinson,  14  N.  B.  R.  (S.  D.  N.  Y.)  130. 

6.  The  power  of  the  court  to  authorize  a  creditor  to  withdraw  a  claim 
proved  by  mistake  is  wholly  discretionary;  and  where  no  good  would  be 
likely  to  result  to  the  general  creditors,  or  any  rights  of  property  or  liens  be 
restored  to  the  inadvertent  creditor,  and  especially  where  the  purpose  is  to 
continue  the  arrest  of  the  debtor,  which  was  made  before  petition  filed,  the 
court  will  not  exercise  it.  —  In  re  Wiener,  14  N.  B.  R.  (Mass.  Dist.)  218. 

7.  Depositions  to  prove  claims  will  be  rejected,  if  there  is  an  insufficient 
statement  of  the  consideration,  or  if  in  other  respects  they  do  not  conform 
substantially  to  the  Statutes  and  the  General  Orders.  — In  re  Port  Hudson 
Dry  Dock  Co.,  14  N.  B.  R.  (E.  D.  Mich.)  253. 

8.  An  agent  may  make  proof  of  debt,  if  he  has  had  exclusive  charge  and 
control  of  the  debt,  and  knows  personally  all  the  facts  required  to  be  sworn  to 
in  proving,  and  if  the  creditor  has  no  personal  knowledge  of  the  facts.  —  In  re 
Watrous,  14  N.  B.  R.  (E.  D.  Mich.)  258. 

9.  An  affidavit  of  proof,  if  altered,  must  be  resworn  to  before  it  can  be 
filed.  — /n  re  Walther,  14  N.  B.  R.  (E.  D.  Mich.)  273. 

10.  If  one  partner  pledges  his  share  for  the  debt  of  the  firm,  proof  may  be 
made  in  full  against  the  assets  of  the  firm,  before  sale  and  application  of  the 
security.  —In  re  WhiHng,  14  N.  B.  R.  (Mass.  Dist.)  307. 
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11.  The  provision  of  §  12  of  the  act  of  June  22,  1874,  in  regard  to  proving 
a  debt  by  a  creditor,  in  case  of  **  actual  fraud  "  on  his  part,  applies  to  any 
other  case  than  where  there  is  a  recovery. — In  re  Riorden^  14  N.  B.  R. 
(S.  D.  N.  Y.)  sag. 

12.  Where  an  assignee,  in  a  suit  to  recover  a  preference,  had  submitted  his 
proofs,  and  the  defendant  had  put  in  a  large  amount  of  testimony,  but,  before 
he  rested,  surrendered  to  the  assignee  the  entire  amount  received  from  the 
bankrupt  which  was  received  by  the  assignee,  and  a  stipulation  made  by  him 
to  discontinue  the  suit,  the  creditor  had  a  right  to  prove  in  full  the  debt.  — 
lUd. 

13.  As  a  very  general  rule,  registers  should  insist  upon  the  same  degree  and 
character  of  proof  as  that  demanded  in  a  trial  at  law  or  hearing  in  equity; 
though  exceptional  cases,  free  from  all  suspicion,  might  justify  a  less  degree  of 
proof.—  In  re  Northern  Iron  Co,,  14  N.  B.  R.  (E.  D.  Mich.  C.  Ct.)  366. 

14.  The  mere  fact  that  a  managing  officer  of  a  corporation  presents  a  claim 
for  proof  does  not  necessarily  throw  any  considerable  suspicion  upon  it.  If  a 
bona  fide  creditor,  he  has  the  same  right  to  vote  in  the  choice  of  assignee  as 
any  other  creditor.  But,  if  the  register  has  suspicions,  his  duty  is  to  postpone 
the  proof.  Such  suspicion  arises  when  the  claim  is  not  susceptible  of  a  ready 
and  simple  explanation,  and  the  register  is  not  called  upon  to  unravel  compli- 
cated and  suspicious  transactions.  —  Ihid, 

15.  In  order  to  justify  the  postponement  of  proof  of  a  claim  till  after  the 
election  of  an  assignee,  it  is  not  required  that  the  register  should  be  satisfied 
or  have  before  him  positive  evidence  that  the  claim  is  invalid,  or  that  the  cred- 
itor has  no  right  to  prove  it.  Upon  facts  and  circumstances  being  laid  before 
him  which  create  in  his  mind  a  substantial  doubt  upon  the  question  of  validity, 
or  of  the  creditor's  right,  it  is  hift  duty  to  postpone  the  claim  for  investigation. 
— /n  re  Jackson,  14  N.  B.  R.  (E.  D.  Wis.)  449. 

16.  The  doubt  in  the  mind  of  the  register  should  be  a  reasonable,  substantial 
doubt,  resulting  from  a  judicial  consideration  of  the  question:  he  cannot  post- 
pone upon  mere  objections.  —  Ibid. 

17.  Where  the  power  of  the  postponement  of  the  proof  of  a  claim  is 
erroneously  exercised  by  the  register,  the  creditors  prejudiced  may  have  the 
judgment  of  the  court  upon  the  question.  Mere  relationship  is  not  sufficient 
alone,  nor  discrepancies  between  the  schedule  debt  and  the  debt  offered  for 
proof.  —  lUd, 

18.  Mere  absence  from  the  State  or  the  locality  where  the  proof  is  made  is 
not  to  be  regarded  as  alone  cause  for  proof  by  an  agent.  —  Ihid. 

19.  The  court  ought  not  to  set  aside  proceedings,  at  the  election  of  an 
assignee,  otherwise  regular,  because  of  the  irregularity  of  admitting  a  claim 
the  exclusion  of  which  would  not  have  changed  the  result.  —  Ibid, 

See  Action,  7 ;  Practice,  14. 

Reasonable  Cause  to  Believe.  —  See  Amendment,  2. 

Receiptor. 
1.  Where  property  taken  upon  an  attachment  made  more  than  four  months 
prior  to  bankruptcy  proceedings  is  placed  in  the  hands  of  a  receiptor,  a  judg- 
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ment  in  rem  may  be  entered  against  it,  and,  if  sold,  the  proceeds  maybe  levied 
upon  in  the  hands  of  the  receiptor.  —  BcUckdder  v.  Putnam,  13  N.  B.  B.  (Siq). 
Ct.  N.  H.)  404. 

2.  The  undertaking  of  a  receiptor  to  produce  the  property^ attached,  to  sat- 
isfy any  execution  that  may  be  issued  or  any  judgment  that  may  be  recovered, 
is  superseded  by  proceedings  in  bankruptcy  within  four  months  after  the  at- 
tachment. ^Kaiser  v.  Richardson,  14  N.  B.  R.  (Com.  PI.  N.  Y.)  891. 

Receiyeb. 

1.  Where  property  was  wrongfully  taken  by  an  assignee  from  a  receiver 
appointed  under  a  State  court,  and  sold  under  an  order  of  the  District  Court, 
the  Circuit  Court  set  aside  the  sale,  and  ordered  the  property  to  be  returned,  and 
the  purchase-money  refunded.  — Davis  v.  Railroad  Co,,  13  N.  B.  R.  (N.  D. 
Fla.)  268. 

2.  The  bankrupt  court  has  no  authority  to  take  property  out  of  the  posses- 
sion of  a  receiver  appointed  by  the  State  court.  —  Ibid, 

8.  Where,  upon  complaint  of  stockholders,  a  State  Court  has  appointed  a 
receiver  of  the  corporation,  it  will  not,  upon  the  subsequent  bankruptcy  of  the 
corporation,  discharge  the  receiver,  and  transfer  the  property  to  the  hands  of 
the  assignee  in  bankruptcy.  —  Myer  v.  Crystal  Lake  Pickling  and  Preserving 
Works,  14  N.  B.  R.  (C.  Ct.  lU.)  9. 

4.  If,  upon  a  creditor's  bill,  receivers  have  been  appointed  under  a  State 
court,  before  commencement  of  proceedings  in  bankruptcy,  it  wiU  not,  upon  the 
mere  motion  of  the  assignee,  surrender  its  jurisdiction,  and  turn  the  property 
over  to  hSm.  — Freeman  v.  Fort,  14  N.  B.  R.(Sup.  Ct.  Ga.)  46. 

5.  The  Court  of  Bankruptcy  after  adjudication,  and  before  the  election  of 
an  assignee,  may  appoint  a  receiver  for  the  temporary  care  and  custody  of  the 
estate,  when  special  circumstances  render  it  desirable.  —  Lansing  v.  Afanton, 
14  N.  B.  R.  (N.  D.  N.  Y.)  127. 

6.  But  he  cannot  maintain  an  action  to  recover  the  value  of  assets  of  the 
bankrupt  purchased  before  the  bankruptcy,  in  alleged  fraud  of  the  act.  —  Pnd. 

7.  And  the  assignee,  upon  motion,  will  not  be  admitted  to  prosecute  such 
suit.  — Ibid. 

Record. 
It  is  competent  for  the  District  Court  to  enter  an  order  for  discharge  nunc 
pro  tunc  omitted  at  the  time,  if  no  rights  of  third  parties  have  intervened 
which  could  be  prejudiced  by  making  the  record  speak  the  truth.  —  In  re 
Drisco,  14  N.  B.  R.  (Mass.  Dist.  C.  Ct.)  561. 
See  Judgment,  6. 

Registers. 

1.  Registers  may  act  upon  uncontested  petitions  filed  by  attorneys  against 
assignees  to  compel  payment  of  their  fees  and  disbursements,  without  a  special 
order  of  reference.  —  in  re  Stafford,  13  N.  B.  R.  (E.  D.  Mich.)  378. 

2.  The  determination  of  a  claim  by  a  register  is  not  conclusive,  if  there 
has  been  no  hearing,  nor  the  appointment  of  a  time  for  hearing,  though  the 
claimant  and  the  assignee  agreed  that  the  register  should  adjust  it.  —  Moran 
V.  Bogert,  14  N.  B.  R.  (S.  C.  N.  Y.)  393. 
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3.  The  opposing  interest,  which  prevents  the  register  from  appointing  an 
assignee,  means  not  merely  an  interest  contending  by  vote  for  the  election  of  a 
particular  person,  bat  an  interest  in  opposition  to  the  exercise  of  the  power  of 
appointment  by  the  register.  —  In  re  Jackson,  14  N.  B.  R.  (E.  D.  Wis.)  449. 

4.  Where  there  is  no  choice  of  an  assignee  by  the  creditors,  and  the  register 
announces  his  purpose  to  appoint  one,  distinct  disclosure  should  be  made  of 
any  opposing  interest,  and  the  register  should  not  appoint,  unless  it  appears 
beyond  doubt  that  there  is  no  such  interest.  —  Ibid. 

See  Assignee,  5;  Marshal,  2;  Practice,  14;  Proof,  14, 15, 17. 

Rent. 
By  the  law  of  Pennsylvania^  where  judgment  is  obtained  and  execution 
thereon  placed  in  the  sheriff's  hand,  but  no  levy  made  till  after  proceedings  in 
bankruptcy  are  commenced,  the  landlord  has  a  lien  upon  the  proceeds  for  his 
rent,  after  deducting  the  execution  creditor's  debt.  —  Barneses  Appeal,  13  N. 
B.  R.  (Sup.  Ct.  Pa.)  543. 

Retboaction.  —  See  Construction,  3. 
Review.  —  See  Case,  2. 

Sale. 

1.  Neither  the  assignee  nor  his  solicitor  can  purchase  at  an  assignee's  sale. 
—  Citizens'  Bank  v.  Oher,  18  N.  B.  R.  (U.  S.  C.  Ct.  La.)  328. 

2.  But  an  agreement  by  such  solicitor  to  purchase  the  property  at  a  fixed 
price,  of  one  who  intends  to  bid  at  the  sale,  will  not  render  the  sale  void.  — 
Ibid. 

3.  A  party  who  expects  to  bid  at  an  assignee's  sale,  where  the  terms  are 
cash  on  the  day  of  the  sale  for  the  whole  amount  of  the  purchase-price,  may 
agree  with  another  party,  that,  in  case  the  latter  becomes  the  purchaser,  he 
will  sell  the  property  to  him  at  a  named  price,  on  terms  of  credit.  —  Ibid. 

4.  Section  25  of  the  Bankrupt  Act  (section  5063)  requires  that,  where  any 
portion  of  an  estate  claimed  by  the  assignee  is  in  dispute,  it  may,  under 
order  of  court,  be  sold,  after  notice  to  the  party  in  adverse  interest. — Ex 
pane  Bryan,  14  N.  B.  R.  (E.  D.  Va.)  71. 

5.  Whether  to  seU  or  not  in  such  case  is  discretionary  with  the  court  alone, 
and  what  notice  to  give.  The  sale  must  be  public,  and  after  public  notice.  — 
Ibid, 

See  Lien  2;  Receiver,  1. 

Secured  Claim.  —  See  Proof,  8. 

Settlement. 
Li  order  to  defeat  a  settlement  by  a  husband  upon  his  wife,  it  must  be  in- 
tended to  defraud  existing  creditors,  or  creditors  whose  rights  are  expected 
thereby  to  supervene,  or  whose  rights  may  supervene.  —  Smiih  v.  Vodges,  13 
N.  B.  R.  (2  Otto)  433. 

Set-Off. 
1.  A  banker  who  was  a  director  in  an  insurance  company  can  set  off 
against  its  demand  for  money  it  deposited  with  him,  bearing  interest  and  pay- 
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able  on  call,  the  amount  due  on  its  policies  issued  to  and  held  by  him.  —  5cafii- 
mon  V.  Kimbally  13  N.  B.  R.  (U.  S.  Sup.  Ct.)  445. 

2.  The  company  having  been  adjudged  a  bankrupt,  his  right  to  such  a  set- 
off is  equally  available  against  its  assignee.  —  Ibid. 

8.  If  drafts  were  deposited  with  a  bank  for  collection  before  proceedings  in 
bankruptcy  were  commenced,  and  collected  after,  the  bank  may  apply  the  pro- 
ceeds to  the  payment  of  its  debt.  —  In  re  Famsworth,  14  N.  B.  R.  (N.  D.  111.) 
148. 

4.  Claims  which  are  merely  choses  in  action  not  negotiable,  and  upon  which 
the  assignee  must  sue  in  the  name  of  the  assignor,  do  not  by  assignment  be- 
come mutual  debts  or  credits  in  the  hands  of  the  assignee,  so  as  to  become  a 
matter  of  set-off  within  the  meaning  of  the  Bankrupt  Act.  —  Rollins  v.  Twitchell^ 
14  N.  B.  R.  (Me.  Dist.)  201. 

5.  The  purchaser  of  property  from  an  assignee  cannot  set  off  a  claim  against 
the  bankrupt,  existing  before  bankruptcy.  —  Moran  v.  Bogert,  14  N.  B.  R. 
(S.  C.  N.  Y.)  393. 

6.  But  the  same  claim  may  be  set  off  against  the  bankrupt's  estate.  —  Ibid. 

Sequ  estb  ation. 
The  District  Court  will  restrain  parties  from  proceeding  to  take  property 
out  of  the  possession  of  the  assignee  in  bankruptcy  by  a  writ  of  sequestration 
issued  from  the  State  Court.  —  HeweU  v.  Norton,  13  N.  B.  R.  (La.  C.  Ct) 
276. 

Speoifioatioks.  —  See  Dibchaboe,  4,  8, 15. 

Statute. 

1.  Suit  brought  prior  to  Dec.  1,  1873,  to  recover  a  preference,  is  not 
affected  by  the  amendment  of  June  22,  1874.  —  Slqfter  v.  Greer  Turner  Sugar 
Refining  Co.,  13  N.  B.  R.  (N.  Y.  Sup.  Ct.)  520. 

2.  The  statutes  authorizing  assignees  to  recover  of  creditors  for  fraudulent 
payments  or  conveyances  are  not  in  their  nature  penal,  and  their  repeal  does 
not  affect  pending  suits.  —  Tinker  v.  Van  Dyke,  14  N.  B.  R.  (E.  D.  Mich. 
C.  Ct.)  112. 

3.  The  act  of  June  22,  1874,  purporting  to  amend  and  supplement  the 
Bankrupt  Act  of  1867,  must  be  regarded  as  passed  subsequent  to  the  passage 
of  the  Revised  Statute;  and,  although  referring  in  terms  to  the  act  of  1867, 
must  be  construed  as  referring  to  the  provisions  of  that  act,  as  carried  into  and 
expressed  in  the  corresponding  sections  of  the  statutes,  and  as  amending  and 
supplementing  the  provisions  of  the  statutes  relating  to  bankruptcy  as  therein 
found  expressed. — In  re  Oregon  Bulletin  Printing,  (fc.  Co.,  14  N.  B.  R.  (C. 
Ct.  Oregon.)  405. 

4.  The  Revised  Statutes,  for  the  purpose  of  determining  their  relation 
to  other  legislation  at  the  same  session,  are  to  be  regarded  as  passed  on  the 
Ist  day  of  December,  1873 ;  and  all  other  acts  passed  subsequent  to  that  date, 
although  in  fact  passed  before  the  Revised  Statutes,  are  to  be  treated  and 
enforced  as  subsequent  statutes  repealing  the  Revised  Statutes,  so  far  as 
inconsistent  with  them  —  Ibid. 
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Statute  of  Limitations. 

1.  The  right  of  an  assignee  to  bring  an  action  is  barred  by  the  limitation 
of  two  years;  and  the  fact  that  he  did  not  discover  the  right  till  after  the  ex- 
piration of  two  years  will  not  extend  the  time.  —  Norton  y,  De  La  Villebeuve^ 

13  N.  B.  R.  (La.  C.  Ct.)  304. 

2.  This  limitation  applies  as  weU  to  those  causes  of  action  which  existed 
before  bankruptcy,  and  came  to  the  assignee  by  the  assignment,  as  to  those 
which  arise  after  bankruptcy.  —  Ibid, 

See  Discharge,  10. 

Stay  of  Prooeedinqs. 
A  power  to  stay  proceedings  in  the  District  Court,  in  a  bankruptcy  case 
pending  a  renew  in  this,  is  in  the  discretion  of  this  court,  and  ought  not  to 
be  exercised  where  it  is  not  shown  that  the  defendant  will  be  prejudiced  or 
seriously  endangered  in  his  rights,  if  the  plaintiff  is  allowed  to  proceed  to 
final  judgment  in  the  court  below.  —  In  re  Oregon  BuUeUn  Printing  and  Pub* 
lishing  Co,,  14  N.  B.  R.  (C.  Ct.  Oregon)  394. 
See  Discharge,  5. 

SuBPC£i7A.  —  See  Assignee,  5. 
Surrender.  —  See  Proof,  12. 

Subrogation. 
Where  a  party  is  compelled  to  pay  the  debt  of  a  bankrupt  to  protect  his 
own  rights,  he  will  be  subrogated  in  the  place  of  the  creditor,  as  a  matter  of 
course,  without  any  agreement  to  that  effect.  —  Whithed  v.  Pillsbury,  13  N. 
B.  R.  (Me.  D.)  241. 
See  Priority,  6. 

Taxation. 
Funds  in  the  hands  of  assignee  deposited  in  the  Bankrupt  Court  are  not 
liable  to  taxation  by  the  State,  —/n  re  Booth,  14  N.  B.  R.  (S.  D.  Ohio)  232. 

Trader.  —  See  Bankruptcy. 

Tradesman. 

1.  The  word  *' tradesman,"  as  used  in  the  Bankrupt  Act,  means  substan- 
tiaUy  shop-keeper,  and  as  such  bound  to  keep  books  of  account.  — In  re  Cot^, 

14  N.  B.  R.  (Mass  Dist.)  503. 

2.  And  it  does  not  apply  to  a  person  who  buys  and  sells  merely  by  way  of 
eking  out  a  living  which  is  principally  earned  in  other  ways.  —  Ibid. 

Trover. 
An  action  of  trover  will  not  lie  by  an  assignee  against  a  judgment  creditor, 
to  recover  property  sold  on  execution  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy.  —  Gates  v.  American,  14  N.  B.  R.  (N.  D.  HI.  C.  Ct.)  141. 

Trust. 
1.  Where  a  devise  of  real  and  personal  property  to  trustees  directed  them  to 
pay  the  income  arising  therefrom  to  A.,  provided  that,  if  he  should  alienate  or 
VOL.  XI.  38 


Digitized  by  VjOOQIC 


578  DIGEST  OP  CASES  IN  BANKRUPTCY. 

dispose  of  it,  or  should  become  bankrupt  or  insolvent,  the  trust  as  to  him 
should  cease  and  determine,  and  authorized  them  in  such  event  to  pay  the  in- 
come for  the  support  of  the  wife  and  children  of  A. ;  and,  if  there  was  no  wife 
or  children,  to  loan  and  reinvest  that  portion  of  the  income  of  the  estate  to  the 
augmentation  of  the  principal  sum  or  capital  of  the  estate  until  his  decease, 
or  till  he  shall  have  wife  or  children  capable  of  receiving  the  trust  forfeited  by 
him;  and  also  provided  that  the  trustees  may,  at  their  discretion,  transfer  at 
any  time,  to  either  of  the  devisees,  the  half  or  any  less  portion  of  the  fund,  and 
that,  after  the  cesser  of  income  provided  for  in  case  of  bankruptcy  or  other 
cause,  it  shall  be  lawful  for,  but  not  ol)ligatory  on,  the  trustees  to  pay  to  the 
banki-upt,  or  to  the  use  of  his  family,  so  much  of  the  income  as  he  would  have 
been  entitled  to  in  case  the  forfeiture  had  not  happened, —  held,  that  the  insol- 
vency  of  A.  terminated  all  his  legal  vested  right  in  the  estate,  and  left  nothing 
in  him  which  could  go  to  his  creditors,  or  to  his  assignees  in  bankruptcy; 
and  fiirther,  that  whatever  may  have  come  to  him  after  his  bankruptcy  through 
the  voluntary  action  of  the  trustees,  imder  the  terms  of  the  discretion  reposed 
in  them,  is  his  lawfully,  and  cannot  be  subjected  to  the  control  of  the  assignee. 
Nichols  V.  Eaton,  13  N.  B.  R.  (U.  S.  S.  Ct.)  421. 

2.  A  devise  of  the  income  from  property,  to  cease  upon  the  insolvency  or 
bankruptcy  of  the  devisee,  is  good ;  and  a  limitation  over  to  his  wife  and 
children,  upon  the  happening  of  such  contingency,  is  valid,  and  the  entire 
estate  passes  to  them:  but  if  the  devise  be  to  him  and  his  wife  or  children,  or 
if  he  has  in  any  way  a  vested  interest  thereunder,  that  interest,  whatever  it 
may  be,  may  be  separated  from  that  of  his  wife  or  children,  and  paid  over  to 
his  assignee  in  bankruptcy.  —  Ibid, 

Trustee. 
No  case  is  known  to  the  court  which  goes  so  far  as  to  hold  that  an  absolute 
discretion  in  the  trustee  —  a  discretion  which,  by  the  express  language  of  the 
will,  he  is  under  no  obligation  to  exercise  in  favor  of  the  bankrupt  —  confers 
such  an  interest  on  the  latter  that  he  or  his  assignee  in  bankruptcy  can  suc- 
cessfully assert  it  in  a  court  of  equity  or  any  other  court.  —  Nichols  v.  Eaton, 
13  N.  B.  R.  (U.  S.  S.  Ct.)  421. 

Trustees.  —  See  Mortgage,  5. 

Trust  Fund. 

Where  bankers  were  also  brokers,  having  a  separate  department  for  that 
business,  with  separate  books  of  accoimt  and  bank  deposit,  which  was  drawn 
upon  exclusively  to  answer  demands  in  the  brokerage  business,  and  it  appeared 
that  at  the  time  of  their  failure  the  proceeds  of  certain  bonds  were  deposited 
to  this  account,  and  the  funds  were  more  than  suflEicient  at  the  time  of  their 
failure  to  pay  all  brokerage  demajids,  the  owner  of  the  bonds  is  entitled  to  be 
paid  in  full  from  that  fund  the  price  obtained  by  the  brokers  for  the  bonds. 
—  Voight  V.  Lewis,  14  N.  B.  R.  (E.  D.  Pa.)  543. 

See  Preference,  13. 

United  States  Statutes.  —  See  Jurisdiction,  7. 
United  States.  —  See  Priority,  5. 
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Usury.  —  See  Practice,  7. 

Vote.  —  See  Composition,  19,  25;  Corporation,  4. 

Letters  of  Attorney.  —  See  Attorney,  1 ;  Notary  Public,  1. 

Waiver. 

A  corporation,  by  appearing  and  answering  to  a  petition  for  adjudication, 
and  not  making  the  objection  that  it  was  not  a  moneyed  business  or  commer- 
cial corporation,  has  waived  the  right,  and  admitted  that  it  was  such  a  corpo- 
ration as  might  be  proceeded  against  in  bankruptcy  and  adjudged  a  bankrupt. 
— /n  re  Oregon  Bulletin,  ^c.  Co,,  13  N.  B.  R.  (Oregon  Dist.)  503. 

See  Proof,  3. 

Warrant. 

The  marshal  under  a  provisional  warrant  will  be  justified  in  taking  prop- 
erty which  the  alleged  bankrupt  had  transferred  in  fraud  of  the  Bankrupt  Act. 
Stevenson  v.  McLaren,  14  N.  B.  R.  (Sup.  Ct.)  403. 

Wife.  —  See  Witness,  2. 
Withdrawing  Claim.  —  See  Proof,  6. 

Witness. 

1.  Upon  re-ezamination,  a  witness  cannot  be  asked  if  he  made  a  certain 
statement,  because  leading.  —  Ives  v.  Tregent,  14  N.  B.  R.  (Sup.  Ct.  Mich.)  60. 

2.  The  bankrupt  may  testify  in  support  of  the  wife's  claim  against  his 
estate,  if  the  laws  of  the  State  prior  to  Dec.  1,  1873,  rendered  such  testimony 
competent.  -—In  re  Bean,  14  N.  B.  R.  (E.  D.  Pa.)  182. 

3.  Under  sections  5003  and  5087  Revised  Statutes,  a  commission  may  issue 
from  the  District  Court  of  one  State  to  take  the  testimony  of  a  witness  in  another 
State ;  and  the  Circuit  Court  of  the  latter  State  may  compel  the  attendance  of 
the  witness,  and,  upon  refusal  to  answer,  punish  as  for  contempt.  —  In  re  John- 
ston, 14  N.B.  R.  (N.  D.  HI.)  569. 

Workmen.  —  See  Composition,  25. 
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Die  Varbereitung  der  milndUchen  Verhandlung  nach  dem  gegenwartigen  Stande 

der  Civilprocessgesetzgebung.    Von  Dr.  Philip  Harras  Ritter  von  Har- 

RA80W8KT.    Berlin :  Franz  Yahlen.     1875. 

The  theory  of  Dr.  Yon  Harrasowsky  seems  to  be  that  the  whole  civilized 
world  ought  to  have  one  S3rstem  of  law,  just  as  there  ought  some  day  to  be  one 
language,  which  educated  persons  of  all  nations  shall  agree  to  use.  This 
theory  is  to  be  put  in  practice  through  a  careful  comparison  of  all  systems  of 
law  now  in  vogue,  a  careful  extraction  and  classification  of  all  commonly  ac- 
cepted principles,  and  the  construction  from  these  piinciples  of  a  system 
adapted  for  universal  use.  So  vast  a  work  as  this  could  only  be  carried  out  by 
the  resources  of  government,  and  the  volume  before  us  is  simply  the  contribu- 
tion of  an  individual  dealing  in  the  manner  suggested  with  a  very  limited  por- 
tion of  the  law.  To  reform  modem  law  by  the  slow  but  sure  and  scientific 
processes  of  comparative  juri^rudence  is  characteristic  of  the  continental,  and 
above  all  of  the  German  jurist.  The  eclecticism  which  gives  a  practical  value 
to  this  method  in  Europe  would  be  hardly  possible  in  this  country  or  in  Eng- 
land, where  the  law  is  purely  indigenous,  and  has  gone  hand  in  hand  with  the 
history  of  the  race.  We  would  not  be  .understood  to  mean  by  this,  that  the 
study  of  comparative  jurisprudence  is  not  of  essential  value  to  the  American 
or  English  law  reformer.  On  the  contrary,  the  tendency  to  neglect  this  im- 
portant science  is  to  be  deplored.  But,  while  it  is  feasible  to  introduce  with 
advantage  a  purely  eclectic  legal  S3rstem  among  the  continental  nations,  it 
would  be  disastrous  in  the  domain  of  the  common  law.  Healthy  reforms  in 
that  system  must  come  by  the  slow  processes  of  time,  and  must  be  made  cau- 
tiously and  without  haste.  The  difficulty  and  confusion  produced,  by  too  violent 
or  too  sweeping  revolutions  in  the  administration  of  the  Anglo-Saxon  system, 
have  been  but  too  well  illustrated  by  the  results  of  the  New  York  Code  and 
of  the  recent  wholesale  reforms  in  England.  *<  They  stumble  that  run  fast,*' 
is  especially  true  of  English  and  American  law  reformers. 

Dr.  Von  Harrasowsky  has  confined  himself  in  the  present  instance  to  a 
branch  of  procedure,  and,  in  pursuance  of  his  theory,  has  laid  under  contribu- 
tion all  the  legal  systems  now  existing  between  here  and  Tartary.  The  usual 
care  and  accuracy  of  Grerman  work  are  apparent,  but  the  research  has  been 
by  no  means  exhaustive,  if  we  may  judge  from  the  pages  devoted  to  England 
and  the  United  States.  An  author  can  hardly  be  said  to  have  sounded  all  the 
legal  depths  and  shoals  in  our  own  country,  whose  only  authorities  apparently, 
have  been  Kent,  some  statistics  furnished  by  the  Austrian  Embassy,  a  brief 
of  David  Dudley  Field's,  and  the  code  of  procedure  of  the  State  of  New  York. 
A  page  on  the  procedure  of  the  United  States  courts,  and  five  upon  the  New 
York  procedure,  constitute  all  the  material  extracted  by  Dr.  Von  Harrasowsky 
from  our  systems.  England,  Ireland,  Scotland,  and  Lidia  fare  a  little  better, 
but  yet  are  allowed  less  than  twenty  pages.    When  it  is  remembered  that 
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Great  BritaiD  and  the  United  States  are  the  sole  representatives  of  one  of  the 
two  great  legal  systems  of  the  world,  twenty-five  pages,  in  a  book  of  two 
hundred,  seem  bat  scant  allowance  for  a  proper  treatment  of  their  methods 
of  procedure. 

Dr.  Yon  Harrasowsky  adds  a  few  pages  of  conclusions  drawn  from  the 
material  which  he  has  collected.  He  classifies  his  results  in  a  number  of  sub- 
divisions under  three  general  heads:  I.  The  participation  of  the  parties  to  a 
suit  in  the  procedure ;  II.  The  regulation  of  the  course  of  procedure;  III.  The 
steps  preliminary  to  the  procedure.  We  have  not  space  to  examine  the  vari- 
ous results  classified  under  those  heads,  but  we  are  obliged  to  say  that  Dr. 
Von  Harrasowsky's  conclusions  appear  to  us  neither  very  clear  nor  very  val- 
uable. Nevertheless,  the  attempt  to  improve  the  Austrian  system,  even  in  a 
limited  way  by  a  comparison  of  other  national  systems,  must  be  liberalizing 
and  improving. 

A  Treatise  on  the  Law  of  Mortgages  of  Real  and  Personal  Property  in  the  State 

of  New  York,  with  an  appendix  of  forms.    By  Abnbr  C.  Thomas.    New 

York:  Baker,  Voorhis,  &  Co. 

Mr.  Thomas  must  be  a  disciple  of  Artemus  Ward.  He  tells,  us  in  his 
preface  that,  because  mortgages  are  in  New  York  **  almost  as  common  as 
absolute  conveyances,''  we  may  be  certain  that  the  law  governing  them  was 
wisely  framed  and  is  justly  administered;  one  of  the  special  indications  of 
which  is  that  chattel  mortgages  *^  are  regarded  with  favor  by  failing  debtors 
who  desire  to  shield  their  property."  Tliis  touch  of  humor  excited  our  ex- 
pectations ;  but  we  were  deluded.  We  saw  nothing  more  to  remind  us  of  that 
good  and  patriotic  man,  who,  to  save  the  just  laws  of  his  country,  including 
those  of  chattel  mortgage,  was  willing  to  sacrifice  all  of  his  wife's  relations 
upon  the  altar  of  his  native  land. 

The  book  before  us  consists  of  forty-one  chapters,  and  an  appendix  of  forms, 
and,  so  far  as  we  can  judge  from  the  subjects  and  sub-heads  of  the  chapters, 
appears  to  contain  a  full  consideration  of  the  New  York  law  of  mortgages.  As 
mortgages  are  so  largely  regulated  by  statute,  we  think  the  author  has  done 
well  to  limit  himself  to  a  statement  of  the  law  of  his  own  state,  especially 
since  the  subject  has  there  been  elaborated  very  fully  by  the  courts.  This  limit 
upon  his  work  gave  him  the  opportunity  of  presenting  and  illustrating  every 
phase  of  the  domestic  law  on  this  important  subject.  If  this  opportunity  has 
been  improved  faithfully,  the  book  must  take  precedence  in  New  York  of  all 
foreign  works,  and,  at  tiie  same  time,  become  a  useful  work  of  reference  in 
other  states. 

Mr.  Thomas  has  not  deemed  an  orderly  arrangement  of  his  book  of  great 
importance.  In  chapter  iv.,  for  example,  he  considers  who  may  mortgage  and 
how;  and  in  chapter  xiv.  he  treats  of  married  women.  Again,  two  or  three 
chapters  on  the  validity  of  mortgages  are  placed  near  the  end  of  the  book, 
after  chapters  on  redemption  and  foreclosure.  However,  defects  of  this  kind 
are  not  fatal :  they  only  affect  a  book  artistically.  They  are  not  even  con- 
clusive evidence  of  loose  methods  of  thinking. 

This,  at  all  events,  is  the  way  we  had  put  aside  the  suggestion  of  doubt 
which  arose  upon  a  glance  at  the  contents  of  the  book.  But  we  found  unmis- 
takable evidence  of  confusion  of  statement  in  the  fixst  chapter  we  read.    After 
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an  introduction  on  the  history  of  mortgages,  our  author  has  a  very  useful  chap^ 
ter  on  the  difference  hetween  conditional  sales  and  mortgages ;  in  the  very  first 
paragraph  of  which  he  confuses  conditional  sales  and  sales  with  liberty  of  re- 
purchase. He  makes  them  practically  synonymous;  and  this  confusion  runs 
through  the  chapter.  Mr.  Thomas  certainly  faUs  short  of  any  great  success 
in  his  attempt  at  analysis  and  the  clear  statement  of  distinctions. 

In  other  respects,  much  may  be  said  in  commendation  of  the  work.  The 
marks  of  care  and  industry  are  everywhere  apparent.  The  doctrines  of  the 
authorities  are  stated  well  and  fully ;  and  the  subject  itself  appears  to  have 
received  attention  in  all  its  branches  and  in  many  cases  in  its  minutest  details. 

We  cannot  lay  aside  the  book  without  indulging  in  some  reflections  of  a 
historical  kind,  suggested  by  the  introductory  chapter  of  Mr.  Thomas.  Re- 
ferring to  Mr.  Coote,  he  tells  us  (p.  3)  that  it  is  a  matter  of  doubt  whether 
mortgages  were  known  to  the  Anglo-Saxons.  If  our  author  had  takm  the 
trouble  to  look  into  the  learned  essay  on  Anglo-Saxon  Land  Law,  by  Mr. 
Lodge  (Anglo-Saxon  Law,  pp.  106,  107),  he  would  have  found  positive  evi- 
dence upon  the  subject.  Two  interesting  charters  of  the  tenth  century  are 
there  referred  to,  in  which  lands  were  conveyed  in  mortgage.  Many  other 
instances  might  be  mentioned ;  enough  indeed  to  show  that  the  practice  was 
common. 

In  the  first  volume  alone  of  Doomsday,  Book  I. ,  there  are  no  less  than  twenty- 
three  references  to  mortgages,  most  of  them,  certainly,  of  the  time  of  Edward 
the  Confessor.  We  quote  two  or  three  of  these:  Hanc  terram  tenuit  Leuuin 
teignus  regis  in  uadimonio,  tempore  Regis  Eduardi.  Sed  postquam  Rex 
WUlielmus  uenit  in  Angliam^  ille  ipse  qui  inuadiauit  hanc  terram  redemitj  el 
Seiher  earn  occupauit  super  regem^  ut  homines  de  hundredo  testantur,  1  Doomsd. 
215  b.  Huic  manerio  pertinet  una  vergata  terra  quam  Aluric  habuit  in  uadi- 
monio  pro  dimidio  marhi  auri,  et  necdum  est  redempta.  lb.  75  b.  In  the  /n- 
quisitio  Com,  Cantab,  containing  the  original  returns  from  which  Doomsday 
for  Cambridge  was  compiled),  p.  3,  is  the  following:  Ipse  Orgarus  hanc  terram 
in  uadimonio  pro  vii.  markis  atiri  et  duabus  unctis,  ut  homines  Gaufridi  dicunt, 
et  de  hundreto  homines  neque  breue  aliquod  nuntium  de  rege. 

Some-  of  these  mortgages  continued  in  force  after  the  Conquest ;  and 
Doomsday  shows  that  the  practice  of  making  them  continued  under  the  Con- 
queror. 

It  may  be  of  interest  to  Mr.  Thomas  that  the  cases  of  mortgage  in  Dooms- 
day, as  well  as  the  language  of  the  Regiam  Majestatem  and  of  the  Grand 
Custumier  of  Normandy,  confirm  the  definition  of  the  term  **  mortgage, '*  or 
**  dead  pledge,'*  given  by  Glanvill;  to  wit,  **  A  pledge  is  designated  by  the 
term  mortgage  when  the  fruits  and  rents  which  are  received  in  the  interval  in 
no  measure  tend  to  reduce  the  demand  for  which  the  pledge  has  been  given, 
p.  252,  Beame's  ed.,  and  note.     See  also  Anglo-Saxon  Law,  p.  106. 

Civil  Malpractice.  A  Treatise  on  Surgical  Jurisprudence,  with  Chapters  on 
Skill  in  Diagnosis  and  Treatment,  Prognosis  in  Fractures,  and  on  Negli- 
gence. By  MiLo  A.  McClelland,  M.  D.  New  York:  Hurd  &  Houghton. 
Boston:  H.  O.  Houghton  &  Co.     1877. 

This  work  is  addressed  to  members  both  of  the  medical  and  the  legal  pro- 
fessions.    Of  its  value  to  the  former  we  shall  not  venture  to  speak,  though 
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we  should  think  that  some  of  them  might  be  interested  to  learn  just  what 
measure  of  skill  they  must  possess  in  order  to  satisfy  the  requirements  of  the 
law  and  to  discover  what  sort  of  rulings  they  might  expect  from  the  courts  on 
this  point,  and  also  in  the  matter  of  damages  should  they  or  their  friends  ever 
have  the  misfortune  to  be  parties  defendant  in  a  suit  for  malpractice.  But  it 
is  impossible  to  suppose  that  the  legal  fraternity  have  ever  deeply  mourned 
the  non-existence  of  a  work  upon  this  topic,  or  that  they  will  find  any  great 
void  in  their  libraries  satisfactorily  filled  by  this  volume.  We  should  widi  to 
speak  civilly  of  it,  since  the  author,  or  more  properly  the  compiler,  has  dealt 
with  the  **  pribbles  and  prabbles  *'  of  the  legal  profession  much  more  kindly 
and  liberally  than  physicians  are  apt  to  do.  But  the  truth  is  that  the  prin- 
ciples which  are  declared  and  illustrated  in  this  book  are  neither  sufficiently 
numerous,  complicated,  or  obscure,  to  require  some  five  hundred  and  thirty 
pages  of  text  for  setting  them  forth  with  abundant  fulness.  It  is  hardly  worth 
while  to  print  at  full  length  many  opinions  of  judges,  all  going  to  the  elucida- 
tion of  one  and  the  same  quite  simple  rule  of  law.  Nor  does  it  affect  this 
consideration  that  the  opinions  were  delivered  in  causes  growing  out  of  differ- 
ent descriptions  of  illness  or  accident.  The  same  general  rule  as  to  care 
and  skill,  or  as  to  the  measure  of  damages,  must  be  laid  down  where  the  dif- 
ficulty has  been  a  sprained  ankle  as  where  it  has  been  a  broken  arm  or  an 
accouchement.  Neither  can  an  accumulation  of  the  testimony  of  several 
experts,^a8  to  the  line  of  treatment  pursued  or  which  should  have  been  pursued 
in  any  given  cause,  be  a  matter  of  any  interest  to  lawyers.  The  facts  and 
evidence  in  each  individual  case  must  be  altogether  independent  of  the  facts 
and  evidence  in  any  other  case,  and  must  be  established  by  the  physicians  sum- 
moned for  that  especial  trial,  nor  does  the  enunciation  of  the  general  rules  of 
law  for  the  guidance  of  the  jury  vary  with  the  medical  theories  advanced.  A 
great  deal,  therefore,  of  this  book  could  be  cut  away  without  in  the  least 
detracting  from  its  legal  value.  Doubtless,  a  very  useful  treatise  could  be 
made  out  of  the  statements  and  the  collection  of  judicial  opinions  herein  brought 
together,  by  pruning  redundancies,  cutting  out  altogether  some  reproductions 
of  testimony,  citing  the  illustrations  and  authorities  for  a  principle,  instead 
of  giving  them  all  at  full  length;  in  short,  studying  the  subject  thoroughly  and 
then  writing  of  it  in  a  philosophical  manner.  But  there  has  been  no  effort  at 
this;  there  has  been  only  a  massing  together  of  raw  material.  It  would  not 
perhaps  have  gratified  the  author,  after  having  performed  probably  three  times 
the  labor  which  he  has  now  expended,  to  find  the  result  not  exceeding  in 
actual  bulk  one-third  of  the  present  comely  volume.  But,  had  he  submitted 
to  this  mortification  of  the  spirit,  the  legal  profession  would  have  been  under 
much  greater  obligation  to  him.  Perhaps  it  is  a  fair  inference  that  a  book 
which  contains  too  much  has  at  least  no  faults  of  omission. 

The  spirit  and  tone  of  Dr.  McClelland  are  generally  moderate  and  candid, 
and  in  this  feature  we  are  much  pleased  with  his  labors.  He  has  no  toleration 
for  quacks,  however,  and  one  paragraph,  in  which  he  undertakes  to  explain  the 
marks  by  which  these  lawless  skirmishers  may  be  distinguished  from  the  army 
of  regulars,  gave  us  so  much  honest  amusement  that  we  cannot  refrain  from 
making  an  excerpt,  not  at  all  as  a  specimen  of  the  book  (which  it  is  not),  but 
in  order  that  our  readers  may  enjoy  as  good  a  laugh  as  we  did.     **  Those  may 
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furely  be  regarded  as  quacks,"  says  the  Doctor,  quoting  in  part  from  Hahne- 
mann's Treatise  on  Chronic  Diseases,  **  who  assure  us  in  their  therapeutics 
that  the  administration  of  the  1,000,000,000,000,000,000,000  of  a  grain 
of  carbonate  of  lime  —  common  chalk  —  produces  no  less  than  a  thousand 
and  ninety  symptoms,  from  which  I  select  the  following  :  *  On  the  fifth  day, 
itching  on  the  border  of  the  eyelids ;  thirteenth  day,  in  the  evening,  on  going 
out,  imsteady  gait ;  seventeenth  day,  ardent  venereal  desires,  especially  during 
a  walk  before  dinner ;  twenty-first  day,  great  heat  at  the  extremity  of  the  big 
toe;  twenty-eighth  day,  itching  at  the  anterior  part  of  the  glans  penis,  after 
urination,  and  so  on  ad  nauseam,*  " 


Reports  of  Cases  determined  in  the  Circuit  Court  of  the  United  States  for  the  First 

Circuit,     Jabez  S.  Holmes,  Reporter.    Vol.  I.    Boston:  Little,  Brown, 

&  Co.     1877. 

This  volume  contains  cases  decided  by  Judge  Shepley  from  July  1870  to 
June  1875,  and  a  few  opinions  of  Judge  Lowell.  The  decisions  of  Mr.  Justice 
Clifford  are  not  to  be  published  in  this  series  of  reports. 

Of  the  nierits  of  Mr.  Holmes,  as  a  reporter,  it  is  perhaps  too  soon  to  ex- 
press a  very  decided  opinion,  and  we  prefer  to  suspend  our  judgment  for  tiie 
present.  We  have,  however,  noticed  certain  matters  in  this  volume  which 
may,  we  think,  well  be  avoided  in  the  next. 

The  plan  adopted  by  Judge  Shepley  of  generally  stating  the  essential  facts 
of  a  case,  or  what  he  considers  to  be  such,  in  the  opinion,  relieves  the  re- 
porter of  much  labor  in  condensing  the  record,  on  which  the  case  comes 
before  the  court;  but  cannot  excuse  his  neglect  to  make  any  examination  of  it. 
What  seems  to  be  an  instance  of  such  neglect  occurs  in  the  case  of  0*  Connor 
V.  Lang,  p.  248,  where  the  opinion,  after  discussing  several  of  the  main  ques- 
tions involved,  proceeds  as  follows:  **  After  a  careful  revision  of  the  exceptions, 
I  see  no  reason  to  doubt  the  correctness  of  the  judgment  of  the  District  Court 
overruling  the  exceptions  and  confirming  the  report  of  the  commissioner." 
The  questions  raised  by  the  exceptions  were  not  those  previously  discussed  in 
the  opinion;  but  the  reporter  has  entirely  omitted  to  state  what  the  questions 
were.  The  head-note  of  this  case  is  also  defective.  It  states  a  general  prin- 
ciple of  law  which  was  not  controverted.  The  question  was,  whether,  under 
the  peculiar  facts  of  the  case,  the  stranding  was  voluntary  within  the  rule. 

We  regret  to  see  that  Mr.  Holmes  has  adopted  the  style  of  entitling  actions 
in  rem  as  if  they  were  in  personam.  Now  that  the  plan  of  giving  the  name 
of  the  res  alone  so  universally  prevails,  we  trust  that,  in  his  next  volume  he 
will  not  see  fit  to  remain  a  disciple  in  the  school  of  Mr.  Howard. 

There  are  several  cases  in  this  volume  which  have  since  been  overruled  by 
the  Supreme  Court  of  the  United  States,  and  the  fact  is  stated  by  the  reporter 
in  a  note.  But  why  should  these  cases  incumber  the  book?  They  are  now 
of  no  authority  anywhere.  So  too,  ten  pages  are  wasted  in  reporting  the 
arguments  of  counsel  and  the  opinion  of  the  court  in  the  case  of  Florence 
Sewing-Machine  Co,  v.  Grover  (f  Baker  Seunng-Machine  Co,,  p.  235.  The  re- 
porter has  omitted  to  state  the  fact  that  the  precise  point  was  decided  the 
other Vay  by  the  Supreme  Court  of  the  United  States,  in  18  Wall.  553. 
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In  some  cases,  we  notice  the  names  of  counsel  who  certainly  took  no  part  in 
the  argument,  and  who  have  not  heen  in  court  for  years.  This  happens,  we 
suppose,  because  Mr.  Holmes  followed  the  firm  names  printed  on  the  briefs, 
without  knowing  or  ascertaining  by  whom  the  argument  was  made.  We 
would  also  suggest  that  a  uniform  mode  of  citing  the  names  of  counsel  should 
be  adopted.  Some  reporters  designate  the  christian  name  by  the  initial  letter 
thereof ;  others  give  the  name  in  full.  One  or  the  other  style  should  be 
adopted  and  adhered  to. 

We  have  but  little  space  left  to  notice  the  cases  decided.  Most  of  them 
relate  to  the*  law  of  patents,  and  range  from  **  corsets  and  abdominal  sup- 
porters,'*  through  **  refrigerators"  aud  "elevators,"  to  **  improvements  in 
coffin-lids." 

Simpson  v.  Pacific  Inn.  Co.^  p.  136,  is  an  interesting  case  on  the  question 
of  what  constitutes  an  arrival  of  a  vessel  at  a  port.  It  may  be  read  with  profit 
in  connection  with  BramhcUl  v.  Sun  Ins.  Co,,  104  Mass.  510. 

Osgood  V.  Allen,  p.  185,  is  an  important  case  on  the  law  of  copyright  ap- 
plicable to  the  title  of  a  magazine. 

Morse  v.  Massachusetts  National  Banky  p.  209,  decides  that  an  oral  promise 
by  a  bank,  which  has  no  funds  of  the  drawer  of  a  check,  made  to  the  payee 
thereof,  to  pay  the  check  if  deposited  in  another  bank,  so  that  it  will  come 
through  the  clearing-house,  is  within  the  statute  of  frauds. 

Donaldson  v.  McDowell,  p.  290,  or,  as  it  should  be  entitled,  The  Hype- 
rion*s  Cargo,  decides  that  a  cargo  is  liable  in  rem  for  demurrage,  if  a  delay  is 
occasioned  by  the  fault  of  the  consignor  or  consignee,  although  the  bill  of 
lading  contains  no  demurrage  clause. 

Matthews  v.  Massachusetts  National  Bank,  p.  396,  decides  that  the  signing 
a  transfer  in  blank  on  a  certificate  of  stock  by  the  cashier  of  a  bank,  on  the 
payment  to  the  bank  of  a  loan,  for  which  the  certificate  was  pledged  as  col- 
lateral security,  is  a  warranty  to  a  subsequent  taker  of  the  genuineness  of  the 
certificate. 

One  of  the  most  interesting  cases  in  the  volume  is  that  of  Sunft  v.  Brownell, 
p.  467.  Some  of  the  questions  decided  are  entirely  new.  The  ^(s/en  if ar  and 
the  Ontario,  two  whalers,  came  into  collision  in  the  Arctic  Ocean.  The  On^ 
tario  was  lost  and  the  Helen  Mar  much  injured.  Both  vessels  were  held  in 
fault.  One  question  was  how  the  value  of  the  oil  4uid  bone  on  the  Ontario 
was  to  be  ascertained.  There  was  no  market  value  for  it  at  the  place  of  the 
injury,  and  the  value  at  New  Bedford  less  the  freight,  insurance,  and  other 
usual  charges,  was  held  to  be  the  rule  in  both  the  district  and  circuit 
courts.  There  was,  however,  a  difference  of  opinion  on  the  question  when 
this  value  was  to  be  estimated.  Judge  Lowell  held  that  it  was  to  be  on  the 
day  of  the  collision.  Judge  Shepley  held  that  it  was  to  be  on  the  day 
when  it  would  probably  have  arrived,  had  it  been  shipped  at  once.  Two 
questions  of  interest  arose  under  the  United  States  Statute  of  1851,  limiting 
the  liability  of  the  owners.  First,  whether  whaling  equipment  was  included 
in  the  term  "  ship; "  and,  second,  whether  in  the  case  of  a  whaler  there  could 
be  said  to  be  **  freight  pending.*'  Both  questions  were  decided  in  the  neg- 
ative. 
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Commentaries  on  Equity  Jurisprudence  as  Administered  in  England  and  America, 

By  Joseph  Stobt,  LL.D.     12th  Edition.     Carefully  revised  with  Notes 

and  New  Cases  added.  By  Jairus  W.  Perry*    In  two  volumes.     Boston: 

Little,  Brown,  &  Co.     1877. 

We  have  so  recently  published  a  notice  of  this  admirable  work  [Am.  Law 
Rev.  Vol.  8,  p.  598] ,  the  eleventh  edition  having  issued  from  the  press  only 
a  few  years  ago,  that  we  feel  called  upon  now  to  add  but  a  few  words. 
As  to  the  merits  of  the  work  itself  we  heartily  indorse  what  Mr.  Perry  says  in 
his  preface  to  this  edition,  and  we  believe  that  he  but  records  the  verdict  of 
the  profession,  when  he  says  **  eleven  large  editions  of  this  work  have  been  ab- 
sorbed into  the  literature  of  the  law.  After  such  an  indorsement,  it  seems  little 
short  of  presumption  either  to  criticise  or  commend  it;  but  a  careful  study  of 
the  book  in  the  preparation  of  this  edition,  as  well  as  a  study  for  many  years 
of  many  of  the  topics  embraced  in  it,  emboldens  the  editor  to  say  that  this 
treatise  is  a  wonderful  exposition  of  the  jurisprudence  of  equity.  * ...  It  is 
an  enduring  monument  to  the  industry,  learning,  and  genius  of  its  distinguished 
author."  That  Mr.  Perry,  who  is  so  well  and  favorably  known  to  the  profes- 
sion, through  his  able  and  thorough  work  on  **  Trusts,"  should  have  devoted 
so  much  time  and  labor  to  the  preparation  of  a  new  edition  of  this  book,  in- 
stead of  pursuing  his  work  of  original  composition,  is  a  strong  tribute  to  the 
value  of  Judge  Story's  commentaries. 

We  are  obliged,  however,  to  differ  completely  from  Mr.  Perry,  as  to  the  ar- 
rangement of  this  work,  on  two  points.  In  these  only,  we  think  his  work  open 
to  criticism.  On  the  first  matter  we  state  our  opinion  with  reluctance,  but  we 
believe  that  we  represent  the  general  feeling  of  the  profession  in  saying  that  we 
consider  Judge  Redfield's  action  in  interpolating  into  the  body  of  the  work,  as 
a  part  of  the  text,  his  own  florid  notes,  wholly  unwarrantable.  We  have  been 
hoping  for  many  years  that  some  editor  would  relegate  to  their  proper  position 
these  ambitious  additions.  *  Mr.  Perry  has,  however,  hesitated  to  do  so  for  the 
reason,  which  he  has  stated  in  his  preface,  that  it  **  would  tend  to  overwhelm 
the  text  with  notes. "  We  cannot  consider  this  reason  sufficient.  The  ad- 
ditions are  in  fact  notes,  and  should  be  printed  as  such.  As  a  portion  of  tiie 
text,  they  certainly  are  more  likely  to  overwhelm  it  than  if  they  were  presented 
to  the  reader  in  their  proper  position  of  subordination.  The  difficulty  which 
Mr.  Perry  seeks  to  avoid  might  better  be  met  by  liberal  omissions,  and  we 
hope  that  Mr.  Perry's  successor  in  the  trust  will  be  more  energetic  in  tibis 
regard. 

The  other  point  on  which  we  differ  from  Mr.  Perry  is  of  less  importance, 
but  we  think  that  his  course  in  making  the  notes  of  all  the  previous  editors 
indistinguishable  is  not  wholly  satisfactory.  He  says  in  his  preface  that  he 
does  not  think  it  important  to  '*  distinguish  the  notes  of  mere  editors  from 
each  other."  Applying  this  theory  to  his  own  case  we  think  him  too 
modest  by  half.  The  knowledge  of  the  authorship  of  a  note  is  sometimes 
of  great  value.  Even  if  notes  have  been  prepared  with  equal  care,  still  they 
represent  the  results  of  researches  made  by  men  of  different  ages,  capacities, 
and  habits  of  thought,  and  their  authority  with  the  profession  depends  in 
great  measure  upon  the  character  and  reputation  of  their  author. 

The  mechanical  execution  of  the  book  is  admirable,  and  the  editor's  new 
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arrangement  of  the  notes  has  enabled  him  greatly  to  increase  the  contents  of 
the  book  while  the  bulk  is  actually  decreased.  Mr.  Perry  has  added  to  the 
authorities  previously  cited,  nearly  nine  hundred  cases,  selected  from  the  latest 
and  most  important  decisions. 

The  Legislation  of  the  German  Empire;  with  Explanatory  Notes,  j-c.    Part  III. 

Criminal  Law.    Vol.  II.    No.  4.     Containing  the  Penal  Laws  of  February 

26,  1876.     With  a  Commentary.     By  Oscar  Meves  K.,  Appellations- 

gerichtsrath. 

This  work  has  already  been  noticed  in  this  Review,  and  its  general  scope 
and  objects  were  then  pointed  out.  The  number  now  before  us  is  devoted  to 
certain  articles  of  the  penal  code.  The  subject  of  the  first  clause  discussed 
(section  361,  article  I.)  deals  with  a  kind  of  legislation  as  yet  very  strange  and 
rather  awful  to  the  majority  of  respectable  Americans.  Freely  translated  the 
provision  in  question  reads,  **  If  any  woman,  who  as  a  professed  prostitute  is 
subject  to  the  supervision  of  the  police,  violates  any  of  the  police  directions 
made  in  this  respect  for  the'  preservation  of  health,  of  public  order,  and  of 
public  decency,  or  if  she  shall  exercise  her  profession  of  prostitute  without 
such  supervision,  she  shall  be  punished  with  imprisonment,"  &c.  There  is  a 
cold  realism  about  the  language  of  the  statute  which  brings  home  very  forcibly 
the  foreign  method  of  dealing  with  one  of  our  great  social  problems.  Other 
provisions  discussed  in  this  number  treat  of  the  use  of  false  papers,  such  as 
passports,  naturalization  certificates,  and  the  like;  of  false  weights  and  meas- 
ures; of  the  removal  of  earth,  stones,  &c.,  from  the  land  of  an  individual,  or 
from  the  highway  ;  of  taking  pledges  from  soldiers  without  leave  of  the  com- 
manding officer,  —  a  serious  offence  and  characteristic  of  a  great  military  power; 
of  penalties  to  foreigners  fishing  off  the  German  coast;  and  of  the  responsi- 
bility of  parents,  guardians,  and  masters. 

There  is  a  curiously  paternal  atmosphere  about  the  wording  of  many  of 
these  laws,  and  they  give  the  reader  a  strong  sensation  of  the  existence  of  an 
omnipresent  and  vigilant  police,  all  of  which  is  increased  by  the  chance  ap- 
pearance of  •*  Wilhelm,  Fiirst  v.  Bismarck  "  at  the  conclusion  of  the  last  arti- 
cle. The  paternal  care  of  the  laws  is  illustrated  by  the  clause  relating  to 
locksmiths:  •*  Any  locksmith,  who,  without  the  direction  of  a  magistrate,  or 
without  the  approbation  of  the  tenant  of  a  dwelling,  manufactures  keys  for 
the  rooms  or  chambers  in  the  said  dwelling,  or  who,  to  open  the  lock  in  the 
same,  manufactures  a  door-key  without  the  approbation  of  the  householder  or 
of  his  representative,  or  who,  without  the  permission  of  the  chief  of  police, 
furnishes  a  double  key  or  pick-lock,  shall  be  punished,"  &c.  It  does  not  lie 
iif  our  mouth,  however,  to  carp  at  such  a  law  as  this  as  meddling  or  paternal, 
when  the  remembrance  of  certain  liquor  laws  is  still  so  fresh. 

We  have  left  ourselves  but  little  space  to  speak  of  the  commentary  which 
accompanies  the  laws.  Herr  Meves  has  performed  his  work  conscientiously, 
learnedly,  and  not  at  too  great  length.  The  commentary  is  a  commentary 
pure  and  simple.  That  is  to  say,  it  gives  a  short  history  of  the  particular  law, 
and  the  explanations  and  criticisms  of  the  commentator  as  to  its  purport  and 
value.  The  multitude  of  cases  which  would  fill  the  pages  of  such  a  work  in 
this  country  are  spared  to  the  Germans.     To  add  that  the  method  is  good, 
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and  the  indexing  complete,  is  simply  to  say  that  the  hook  has  the  character- 
istics common  to  all  first-rate  German  work. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the  State  of 
Wisconsin.  With  Tahles  of  the  Cases  and  Principal  Matters.  O.  M.  Con- 
over,  Official  Reporter.  Volume  XL.  Containing  cases  determined  at  the 
January  and  August  Terms,  1876,  with  the  Rules  of  the  Supreme  Court, 
adopted  August  15,  1876.  Chicago:  Callaghan  &  Co.  1877. 
We  have  often  had  occasion  to  commend  the  gene^l  excellence  of  these 
reports,  and  the  promptness  with  which  they  are  laid  before  the  public.  The 
present  volume  contains  all  the  cases  but  one  which  were  '*  ripe  for  reporting," 
as  the  preface  phrases  it,  up  to  the  first  of  February.  Of  these  the  most  impor- 
tant is  State  ex  rel.  Drake  v.  Doyle,  p.  175,  which  was  a  new  attempt  to  enforce 
the  Stateistatute  requiring  foreign  insurance  companies,  as  a  condition  precedent 
to  doing  business  within  the  State,  to  agree  not  to  remove  into  the  United  States 
courts  any  actions  brought  against  them  in  State  courts.  It  was  held  by 
the  Supreme  Court  of  the  United  States,  in  Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  reversing  the  judgment  of  the  Supreme  Court  of  Wisconsin,  that  such 
an  agreement  could  not  constitutionally  be  invoked  to  prevent  a  removal. 
But  the  laws  of  the  State  further  provided  that  if  any  company  should  attempt 
to  remove  an  action,  contrary  to  its  agreement,  it  should  *^  be  the  imperative 
duty  of  the  Secretary  of  State  to  revoke  any  license  to  such  company  to  do 
any  business  in  the  State; ''  and  the  present  case  was  an  application  for  a 
mandamus  to  compel  the  Secretary  to  revoke  the  license  of  one  of  these  con- 
tumacious companies,  which  had  not  only  removed  an  action  into  the  United 
States  Circuit  Court,  but  had  procured  an  injunction  out  of  that  court  to  re- 
strain the  Secretary  from  revoking  its  license.  It  was  held  by  the  State  Su- 
preme Court,  after  full  argument,  that  the  statute  requiring  the  agreement  not 
to  remove  was  constitutional ;  that  the  United  States  Supreme  Court  had 
not  held  otherwise,  their  judgment  establishing  only  that  the  statute  could 
not  be  enforced  specifically  by  a  denial  of  the  right  of  removal,  and  not  de- 
termining that  any  penalty  for  its  breach  could  not  be  enforced;  that  the  Sec- 
retary had  no  discretion  as  to  revoking  the  license,  and  was  compellable  by 
mandamus  to  act;  that  any  citizen  might  prosecute  the  writ  for  that  purpose; 
and  that  the  injunction  granted  by  the  United  States  Court  against  the  Secre- 
tary was  in  effect  an  injunction  against  the  State,  and  so  unconstitutional  and 
void;  and  a  peremptory  mandamus  was  awarded  and  obeyed. 

Two  charity  cases  in  this  volume  are  also  of  interest :  Ruth  v.  Oberbrunner, 
p.  238,  and  HeissY.  Murphey,  p.  276.  It  would  seem  that  the  statutes  of  Wis- 
consin, like  those  of  New  York,  confine  trusts  within  very  narrow  limits,  and 
require  them  to  be  expressed  with  great  particularity  in  order  to  be  valid ;  and 
the  court  disclaims  any  power  of  executing  them  cy  prh. 

In  Bromley  v.  Ooodrichy  p.  131,  the  doctrine  of  Brigham  v.  Claflin,  31  Wis. 
607,  is  strongly  reaffirmed,  the  Court^holding,  contrary  to  the  weight  of  opinion 
elsewhere,  that  a  State  court  has  no  jurisdiction  to  avoid  a  conveyance  as  being 
in  fraud  of  the  Bankrupt  Act. 

WatJdns  v.  Blatschinski,  p.  347,  is  an  extreme  case  of  equitable  conversion, 
exempting  the  purchase-money  due  for  a  homestead  estate  sold,  from  garnish- 
ment in  the  hands  of  a  purchaser  in  a  suit  against  the  vendor. 
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The  reporter's  practice  of  prefixing  to  each  head-note  a  short  title,  showing 
the  general  subject  of  the  case,  as  is  done  in  the  English  reports,  is  convenient, 
but  needs  to  be  done  carefully.  In  Mohr  v.  Tulip ^  p.  66,  we  find  the  startling 
title,  ^*  Guardian's  Sale  of  Real  Estate ;  Mortgage  of  Lunatic."  The  des- 
perate shifts  of  that  guardian  to  raise  money  on  the  person  as  well  as  the 
property  of  his  ward  might  well  be  the  subject  of  inquiry  by  a  court. 

A   Treatise  on  the  Law  and  Practice  of  Voluntary  Assignment  for  the  Benefit  of 

Creditors,     By  Alexander  M.  Burrill.     Third  Edition,  by  James  L. 

Bishop.    New  York:  Baker,  Voorhis,  &  Co.     1877. 

The  United  States  Bankrupt  Law  is  still  in  a  certain  sense  upon  its  trial. 
Its  efficiency  as  a  means  of  preyenting  fraud  has  so  far  been  impaired  by  the 
amendments  of  1874,  that  as  it  stands  it  fails  to  secure  one  main  object  of  all 
bankruptcy  systems.  The  large  expenses  which  attend  its  operation,  the  fre- 
quent recourse  of  dishonest  debtors  to  its  shelter,  and  the  slender  results  which 
it  yields  to  creditors,  have  created  in  many  minds  a  blind  hostility  to  any 
bankrupt  law ;  and  whether  the  agitation  for  a  change,  which  must  surely  come, 
will  result  in  amendment,  which  is  desirable,  or  in  repeal,  which  is  not,  can 
hardly  be  predicted. 

This  new  edition  of  Mr.  Burrill's  careful  work  comes  therefore  very  season- 
ably to  set  forth  the  rules  and  practical  mode  of  operating  a  simpler  system  of 
insolvent  administration.  The  practice  of  voluntary  assignments,  to  which  the 
sanction  and  shape  of  statutory  enactment  was  very  generally  given,  though 
interrupted  for  a  time  by  the  United  States  bankrupt  laws  of  1842  and  1867, 
has  always  kept  its  place,  as  a  cheaper  and  more  rapid  mode  of  settling  the 
debtor's  estate,  where  his  honesty  is  unquestioned. 

Upon  the  passage  of  local  insolvent  laws,  the  courts  were  at  first  inclined 
to  restrict  very  much  the  statutory  system  of  voluntary  assignment ;  but 
a  more  liberal  interpretation  was  soon  applied.  A  noticeable  example  of 
this  may  be  found  in  our  own  courts,  in  comparing  the  language  of  Shaw, 
C.  J.,  in  Wyles  v.  Beals,  1  Gray,  233,  236,  237,  with  the  views  of  the  same 
learned  judge  in  the  later  case  of  Edwards  v.  Mitchell^  ib.  239.  See  also 
National  Mechanics^  (f  Traders*  Bank  v.  Eagle  Sugar  Refinery^  109  Mass.  38,  39, 
where  the  subject  is  ably  reviewed  by  Mr.  Justice  Wells. 

Mr.  Bnrrill's  book  was  originally  well  written,  and  presented  its  matter  in 
a  clear  and  concise  style,  but  in  a  manner  that  somewhat  suggested  a  paucity 
of  material.  The  present  edition  shows  marked  signs  of  improvement  in  this 
particular,  and  iQ^y  valuable  additions  in  text  and  notes  have  been  made,  and 
it  would  doubtless  have  been  marked  by  even  greater  changes  if  the  editor  had 
felt  free  to  deal  with  the  text  as  Mr.  Burrill  himself  would  have  done.  In  pre- 
senting a  treatise  on  what  certainly  is,  in  effect,  a  rival  system  to  that  of 
bankruptcy,  it  would  not  have  been  amiss  to  have  incorporated  more  matter 
drawn  from  independent  branches  of  law,  which  was  connected  with  or  col- 
laterally involved  in  the  discussion  and  presentment  of  the  topics  immediately 
treated. 

As  it  is,  however,  we  have  in  this  compact  and  satisfactory  treatise  a  reliable 
guide  in  the  many  and  difficult  questions  which  attend  the  settlement,  without 
suit,  of  an  insolvent  estate.    The  faithful  accuracy  of  Mr.  Burrill  in  statement 
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and  dtation  has  been  imitated  by  his  editor ;  and  the  neat  execation  of  the 
mechanical  part  of  the  work  is  an  additional  recommendation  in  its  favor. 

A  Treatise  on  Trial  by  Jury^  including  Questions  of  Law  and  Fact,  with  an  in- 
troductory chapter  on  the  Origin  and  History  of  Jury  Trial,  By  John  Prof- 
FATT,  LL.B.,  author  of  **  Curiosities  and  Law  of  Wills,"  &c.  San 
Francisco  :  Sumner  Whitney,  &  Co.  New  York  :  Uurd  &  Houghton. 
Cambridge  :  The  Riverside  Press.     1877. 

The  bulk  of  this  volume  consists  of  a  manual  of  practice  on  all  matters 
concerning  a  jury  trial,  from  the  selection  and  summoning  of  the  jury  to  its 
final  discharge  at  the  end  of  the  trial.  There  are  preceding  chapters  on  the 
different  kinds  of  juries  and  on  the  right  to  trial  by  jury,  and  the  whole  is  in- 
troduced by  an  essay  on  the  origin  and  history  of  the  jury.  In  the  preface, 
the  author  calls  attention  to  the  fact  that  it  is  a  first  attempt  to  give  in  one 
work  the  law  applicable  to  all  proceedings  connected  with  the  jury,  together 
with  a  history  of  the  institution,  and  he  craves  the  indulgence  of  the  public 
on  that  ground.  There  seems  no  good  reason  why  a  historical  treatise  should 
be  bound  up  in  the  same  covers  with  a  manual  of  practice,  and  an  examination 
of  the  book  shows  that  the  two  parts  meet  with  very  unequal  treatment,  and 
suggests  anew  that  for  historical  work  a  very  different  sort  of  talent  is  de- 
manded from  that  sufficing  to  produce  a  useful  manual.  But  although  Mr. 
Proffatt's  historical  introduction  is  not  in  itself  a  masterly  production,  his 
painstaking  reading  in  the  history  of  his  subject,  appears  for  good  in  the  sub- 
sequent part  of  his  book.  There  is  a  certain  modesty  in  giving  so-called 
**  reasons  "  for  the  institution  as  it  presents  itself  in  its  various  aspects  in 
modem  times,  and  a  want  of  flippancy  in  accounting  a  priori  and  according 
to  broad  principles  of  humanity  for  some  of  its  peculiarities,  which  are  in 
refreshing  contrast  to  much  of  the  confident  buncombe  put  forth  by  the 
majority  of  writers  on  this  venerable  institution.  But,  although  Mr.  Proffatt's 
historical  studies  have  had  the  effect  of  improving  in  a  general  way  that  por- 
tion of  his  book  designed  as  a  manual  of  practice,  it  must  be  admitted  that 
it  would  have  been  better  if  he  had  omitted  his  introductory  chapter.  As  a 
manual  of  practice,  the  book  leaves  very  little  to  be  desired.  There  is  perhaps 
too  much  space  devoted  to  advising  counsel  as  to  the  most  effective  manner 
of  conducting  a  case,  illustrated  by  copious  quotations  from  Cicero,  Mr. 
Forsyth's  **  Hortensius,*'  and  works  on  the  Duties  of  Advocates,  but  in  gen- 
eral the  ground  is  well  covered  and  no  more.  A  vast  number  of  cases  are 
pertinently  cited  illustrating  the  nuiny  points  that  are  likely  to  arise  in  a  law- 
yer's jury  practice,  about  which  he  requires  immediate  information.  Not 
only  are  the  older  cases,  already  to  be  found  in  the  books,  duly  incorporated, 
but  the  latest  decisions  also  find  their  due  place. 

If  we  examine  the  historical  part,  the  result  is  less  satisfactory.  What,  for 
instance,  should  we  think,  if,  in  treating  the  question  of  libel,  the  author 
had  indeed  given  the  case  of  the  Dean  of  St.  Asaph  at  length,  but  had  made 
no  allusion  to  Fox's  Libel  Act,  or  to  the  various  decisions  under  that  or  simi- 
lar legislation?  We  should  certainly  hold  that  to  be  a  very  defective  presen- 
tation of  the  subject  of  libel  in  its  relations  to  trial  by  jury.  T^t  the  author's 
essay  on  the  origin  of  the  jury  is  no  more  satisfactory  than  a  chapter  on  the 
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function  of  the  jury  in  libel  suits  would  be  if  it  left  off  with  the  case  of  the 
Dean  of  St.  Asaph. 

The  author  seems  to  have  read  some  of  the  older  literature  on  the  subject, 
and  to  have  attempted  a  study  of  some  of  the  original  sources  of  information  : 
but,  from  ignorance  of  the  results  of  modem  critical  studies,  he  has  failed 
to  interpret  the  original  authorities  correctly,  and  we  find  him  successively 
laboring  to  see  the  jury  in  certain  passages  in  the  Anglo-Saxon  laws  which 
have  been  proved  now  more  than  once  to  authorize  no  such  conclusion; 
coquetting  with  Finlason's  Roman  derivation  ;  and  even  discoursing  about  the 
Athenian  Dikasts,  after  the  manner  of  Fettingall  and  Zeutner.  This  is  not 
the  place  to  consider  the  question  of  the  origin  of  the  jury.  The  present 
state  of  inquiry  on  that  subject  was  set  forth  in  a  late  number  of  this  Review 
(October,  1876),  in  connection  with  a  review  of  Brunner's  exhaustive  work  on 
the  subject.  It  may  not  be  too  much  to  hope  that  any  one  who  shall  in 
future  attempt  this  troublesome  point  of  legal  history  will  have  read  Brun- 
ner's  book,  or,  at  least,  the  remarks  of  Professor  Stubbs  on  the  subject  in  his 
Constitutional  History  of  England.  In  legal  history,  it  is  above  all  important 
to  know  and  take  advantage  of  what  has  already  been  done. 

Reports  of  Selected  Civil  and  Criminal  Cases  decided  in  the  Court  of  Appeals  of 

Kentucky.    By  W.  P.  D.  Bush,  Reporter.     Vol.   XI.    Louisville,  Ky.: 

John  P.  Morton  &  Co.    1876. 

This  volume  contains  decisions  rendered  in  the  latter  part  of  1874,  in  1875, 
and  in  the  early  part  of  1876. 

The  reporting  is  upon  the  method  hitherto  pursued  in  this  series.  The 
facts  are  given  by  the  court,  —  sometimes  in  rather  a  diffuse  and  colloquial 
manner,  —  and  the  reporter  adds  a  list  of  cases  cited  by  counsel,  in  one  case 
extending  his  enumerations  through  seven  pages.  The  arguments  of  counsel 
are  never  given. 

There  are  few  cases  to  be  selected  as  of  special  interest 

In  Bu/ord  v.  Speedy  p.  838,  the  court  allows  a  contract  made  with  a  public 
enemy  to  be  enforced. 

Buford,  the  defendant  in  the  original  action,  was  in  the  Confederate  army; 
and,  while  he  was  absent  upon  service,  proceedings  were  instituted  to  enforce 
confiscation  of  his  property  in  Kentucky.  His  wife,  who  remained  in  Ken- 
tucky, employed  Speed  to  protect  her  husband's  interests  in  that  property; 
and  Speed  brought  an  action  to  recover  his  fees  from  Buford.  The  court 
hold  that  the  wife,  even  though  acting  without  express  authority,  bound  her 
husband,  her  authority  being,  *' ex  necessitate  rei<,  by  implication  of  law." 
Furthermore,  it  being  established  by  the  United  States  Supreme  Court  that  a 
public  enemy  may  have  standing  in  court  to  protect  his  property  when  threat- 
ened with  confiscation;  the  court,  in  this  case,  holds  it  to  be  a  necessary  con- 
sequence that  he  may  employ  counsel,  and  that  such  counsel  may  recover  his 
fees. 

It  would  seem  clear  that,  if  the  enemy  himself  maybe  recognized,  his  coun- 
sel may  be.  Bdt  that  the  counsel  may  recover  his  fees  is  a  proposition  hardly 
80  indisputable  as  the  court  assumes. 

In  Gaar^  Sfc.  v.  Louisville  Banking  C«.,  p.  180,  an  action  was  brought 
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opon  a  bill  of  exchange,  drawn  upon  its  face  in  the  ordinary  form,  but  bear- 
ing upon  its  back  an  agreement,  signed  by  drawer,  acceptors,  and  two  iudors- 
ers,  binding  them  to  pay  attorney's  fees,  if  any  holder  should  bring  suit  upon 
the  bill. 

It  was  objected  by  those  indorsers  that  the  bill  was  not  negotiable,  since  it 
included  attorney's  fees,  and  was,  therefore,  for  an  uncertain  amount. 

The  court  holds  that,  since  the  amount  to  be  paid  at  maturity  is  definite, 
the  negotiability  of  the  instrument  is  not  affected  by  the  uncertainty  which 
attaches  to  it  after  maturity. 

Cases  Argued  and  Determined  in  the  Circuit  Courts  of  the  United  States  for  the 
Fifth  Judicial  Circuit,  Reported  by  William  B.  Woods,  the  Circuit 
Judge.  Vol.  n.  Chicago:  Callaghau  &  Co.,  Law  Book  Publishers,  1876. 
The  extent  of  the  fifth  circuit,  the  number  of  districts  into  which  it  is 
necessarily  divided,  and  the  consequent  multiplication  of  terms,  must  render 
the  duties  of  the  circuit  judge  exceedingly  arduous;  and  we  are  surprised  that 
Judge  Woods  is  able  to  issue  his  second  volume  of  reports  so  promptly.  It 
contains  decisions  of  the  Circuit  Court  rendered  in  nine  different  districts,  and 
includes  cases  decided  at  terms  held  in  the  spring  and  early  summer  of  1876. 
Many  of  the  opinions  reported  are  those  of  Mr.  Justice  Bradley,  but  in  a 
majority  of  the  cases  the  opinion  is  given  by  Judge  Woods,  a  few  opinions  by 
the  district  Judges  being  included.  In  many  cases,  the  report  consists  only  of 
head-note  and  opinion,  but  a  statement  of  facts  and  a  summary  of  the  argu- 
ments are  added  wherever  the  reporter  thought  it  necessary  to  an  imderstand- 
ing  of  the  case.  As  a  rule,  it  seems  to  us  better  that  a  judge  should  not  be 
his  own  reporter.  A  case  is  more  likely  to  be  presented  accurately  by  an 
indifferent  person  than  by  one  who,  having  decided  it,  is  apt  in  reporting  to 
overlook  facts  which,  in  his  judgment,  are  immaterial.  An  opinion  is  fre- 
quently an  argument,  which  presents  one  side  of  a  case.  A  good  reporter 
will  make  it  apparent  that  both  sides  were  presented  to  the  court.  We  make 
these  remarks  without  intending  at  all  to  reflect  on  Judge  Woods,  whose 
reporting  strikes  us  as  very  good,  but  rather  as  a  protest  against  the  practice, 
not  uncommon  among  reporters,  of  relying  too  implicitly  on  the  statement  of 
facts  contained  in  the  opinion. 

The  decisions  reported  in  this  volume  discuss  very  various,  and,  in  a  large 
proportion  of  cases,  very  important  questions.  The  reader  will  gather  from 
it  an  accurate  idea  of  the  condition  of  the  Southern  States,  for  the  cases  tell 
a  monotonous  tale  of  financial  disaster.  Suits  by  the  holders  of  municipal 
bonds  to  enforce  the  payment  of  interest  or  principal,  or  to  compel  State 
officers  to  levy  a  tax  for  the  purpose;  and  bills  in  equity,  brought  by 
bondholders,  to  foreclose  their  mortgages  on  bankrupt  railroads,  fill  many 
of  its  pages;  and  the  opinions  in  these  cases  are  valuable  contributions 
to  the  law.  We  recognize  among  the  parties  to  these  suits  not  a  few  familiar 
names,  associated  either  with  the  political  or  financial  history  of  the  last  ten 
years,  and  are  furnished  with  abundant  opportunities  for  learning  how  easy  it 
is  to  persuade  even  careful  men  to  make  hopelessly  bad  investments.  **  The 
Yahoola  River  and  Cane  Creek  Hydraulic  Hose  Mining  Company  "  is  a  name 
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which  to-day  would  hardly  attract  the  conseryatiye  investor,  hat  in  its  time  it 
fascinated  many;  and,  as  our  eye  fell  upon  its  name,  somewhat  ahhreviated, 
occurring  in  the  title  of  a  case,  it  struck  us  as  a  fair  type  of  the  financial 
adventures,  whose  failure  has  helped  largely  to  increase  the  labors  of  Judge 
Woods. 

There  are  many  cases  which  we  should  be  glad  to  mention,  but  selection  is 
difficult  and  our  space  is  limited.  We  believe  our  readers  will  find  the  volimie 
interesting  and  valuable. 

A  Treatise  on  the  Law  of  Evidence,  By  Simon  Gbeknleaf,  LL.D.,  Emeritus 
Professor  of  Law  in  Harvard  University.  Thirteenth  edition.  Carefully 
revised,  with  large  additions.    By  John  Wilder  Mat.     Vols.  II.  and 

in. 

Volume  I.  of  this  work,  by  Mr.  May,  was  noticed  in  the  American  Law 
Review  for  January,  1877.  Volumes  II.  and  IIL  have  been  received  since 
our  January  number  went  to  press. 

As  is  well  known  the  first  volume  is  devoted  to  the  general  rules  of  evidence, 
— the  two  last  to  evidence  as  applied  to  particular  actions.  The  subjects  dis- 
cussed in  these  volumes  are  quite  as  appropriately  treated  in  books  upon  pro- 
cedure as  in  those  on  evidence,  and  are  eliminated  by  writers  like  Stephen 
from  treatises  which  discuss  evidence  and  that  alone.  The  last  volume  con- 
tains parts  devoted  to  evidence  in  Equity,  and  Admiralty  and  Prize  Courts. 
So  far  as  the  second  volume  discusses  the  rules  of  pleading  and  the  application 
of  evidence  to  the  proof  of  the  necessary  allegations  on  certain  issues,  —  as 
abatement,  bastardy,  carriers,  case,  custom,  duress,  insurance,  libel,  and  the 
like,  —  the  law  may  be  contained  in  other  books  as  well  as  in  a  book  on  evi- 
dence. The  treatment  of  the  variations  in  methods  of  proof,  obtaining  in 
Equity  or  Admiralty,  may  also  be  found  in  the  appropriate  treatises.  Still, 
the  suggestions  of  Mr.  Greenleaf  furnish  a  valuable  summary  to  the  student, 
and  a  ready  book  of  reference  to  the  practitioner. 

These  parts  of  Mr.  Greenleaf's  work  are  not  relatively  as  valuable  as 
when  they  were  written,  but  we  should  not  wish  to  see  them  grow  obsolete,  or 
to  have  the  first  volume  of  his  work  published  separately. 

In  these  volumes  the  same  thorough  course  has  been  pursued,  and  very 
large  additions  in  the  way  of  cases  and  notes  have  been  made  by  Mr.  May. 

Commentaries  on  the  Criminal  Laws.  By  Joel  Prentiss  Bishop.  Sixth 
edition.  Revised  and  greatly  enlarged.  Two  vols.  Boston:  Little, 
Brown  &  Co.     1877. 

These  volumes  are  a  monument  of  conscientious  and  painstaking  industry. 
They  must  have  cost  the  devoted  author  an  amount  of  labor  in  the  presence 
of  which  a  less  warm  and  enthusiastic  man  would  have  retreated  from  the 
field.  The  work  was  good  twenty  years  ago,  and  from  the  first  has,  under 
the  author's  watchful  care  and  constant  personal  supervision,  been  grow- 
ing better  and  better  through  six  editions,  till  now,  for  the  American  lawyer 
certainly,  it  is,  longo  intertalloy  the  best  treatise  on  its  special  subject  to  be 
found  in  the  language.  We  speak  from  the  test  of  actual,  frequent,  and  long 
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continaed  use.  A  demand  which  has  called  for  six  editions  in  twenty  years, 
settles  any  question  as  to  the  home  estimate  of  the  work ;  and  we  happen  to  know, 
aside  from  the  evidence  contained  in  the  author's  introduction,  that  Mr. 
Bishop's  lahors  have  attracted  attention  and  are  appreciated  abroad.  Indeed, 
we  know  of  no  single  English  work,  which  is  so  full  and  complete,  and  opens 
up  so  readily  the  learning  of  the  books  upon  the  qualities,  characteristics,  and 
definitions  of  common-law  crimes.  When  Mr.  Bishop  began  he  found  Chitty, 
Archbold,  and  Roscoe,  or  some  annotated  and  fragmentary  American  re- 
productions of  all  three,  occupying  the  field,  —  but  no  American  treatise 
based  on  original  methods,  and  personal  examination  of  the  original  sources. 
This  latter  we  now  have  as  the  result  of  Mr.  Bishop's  studies.  Twenty-five 
hundred  new  cases  examined  and  added  to  the  more  thsln  seven  thousand  con- 
tained in  the  fifth  edition,  attest,  at  once,  the  amount  of  labor  which  has 
been  bestowed,  and  the  unflagging  interest  with  which  the  author  follows  the 
ceaseless  and  swelling  current  of  adjudications.  That  in  all  these  multitudes 
of  cases  there  may  not  be  found  some  inaccuracy  of  statement,  or  some 
omission  which  we  should  not  have  advised;  or  that  there  are  not  peculiarities 
of  style  ^d  of  illustration  at  which  a  captious  critic  might  carp,  or  to 
which  even  a  candid  one  might  object,  we  do  not  assert.  But  even  such 
defects  are  neither  many  nor  obvious,  while  every  page  bears  testimony  to  the 
author's  faithful  endeavors  to  compass  the  great  end  —  and  a  great  one  it  is — 
of  making  a  good  book,  both  for  the  student  and  the  practising  lawyer.  In 
presence  of  admitted  and  signal  success,  we  do  not  sympathize  with  that  criti- 
cism which  waxes  wroth  on  account  of  fancied  or  real  infirmities  of  detail,  and 
triumphs  ostentatiously  over  the  discovery  of  minor  defects.  We  are  more 
than  content  to  accept  the  sun,  maugre  his  spots.  To  a  master-piece  of 
art,  in  itself  full  of  truth,  life,  and  beauty,  we  can  3rield  our  homage,  not- 
withstanding a  prowling  critic  might  discover  a  defective  finger-nail.  Such 
criticism  is  depraved;  and  will  generally  be  found,  we  cannot  but  think,  co- 
existent with  an  incapacity  to  fairly  appreciate  either  merits  or  defects.  The 
maker  of  a  good  book  is  a  public  benefactor,  and  no  one  who  has  not  been 
in  actual  service  can  begin  to  tell  what  an  expenditure  of  time  and  patience 
and  thought  it  costs.  We  have  a  multitude  of  indifferent  books,  but  no  surfeit 
of  good  ones.  We  hope  Mr.  Bishop's  success  and  example  will  lead  others 
to  give  us  the  fruits  of  the  same  conscientious  labor  bestowed  upon  other 
fields. 

Practice^  Pleading j  and  Evidence  in  the  Courts  of  the  State  of  CaUfomia  in 
General  Civil  Suits  and  Proceedings:  being  the  Code  of  Civil  Procedure  of 
California,  as  amended  up  to  the  close  of  the  Twenty-first  Session  of  the 
Legislature  (1876),  with  full  cross-references  and  annotations  from  the 
various  Courts  in  the  United  States.  By  E.  F.  Buttemer  Harston,  of 
the  San  Francisco  Bar.  Adapted  to  all  States  that  practise  under  a  Code. 
San  Francisco:  A.  L.  Bancroft  &  Co.,  Law  Book  Publishers,  Booksellers 
and  Stationers.    1877. 

This  bulky  volume  is,  in  fact,  the  California  Code  of  Civil  Procedure,  with 
its  amendments  and  copious  notes  by  Mr.  Harston.  The  plan  of  the  work  is 
simple.    The  various  sections  of  the  Code  are  printed  in  their  order,  and  to 
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such  as  require  annotation  are  appended  explanatory  notes,  in  which  are  col- 
lected the  various  decisions  of  the  California  courts,  which  aid  in  the  inter- 
pretation of  the  section  or  bear  upon  the  subject  of  which  it  treats,  and,  in 
some  instances,  authorities  from  other  States  and  countries  upon  which  the 
Supreme  Court,  of  California  has  relied.  It  is  difficult  for  any  one  who  is  not 
familiar  with  the  law  and  practice  of  California  to  form  an  accurate  judgment 
of  the  work,  but  it  seems  to  have  been  well  done.  The  notes,  as  far  as  we  have 
been  able  to  examine  them,  appear  to  be  full,  careful,  and  accurate.  We 
cannot  doubt  that  the  book  will  be  indispensable  to  all  who  have  occasion  to 
study  or  practise  under  the  law  of  California.  Such  a  manual,  which  presents 
at  once  the  section  of  the  statute  and  all  the  decisions  which  interpret  or  illus- 
trate it,  is  a  great  convenience  in  every  State,  and  in  many  the  demand  has 
been  supplied.  Mr.  Harston's  book  compares  favorably,  in  our  judgment, 
with  any  similar  work  that  has  come  to  our  notice. 

Of  the  code  itself  we  could  say  much,  and  the  subject  is  inviting,  but  an 
essay  on  comparative  jurisprudence  cannot  be  compressed  into  the  limits  of  a 
book  notice. 


Farms  and   Use  of  Blanks.    By  R.  W.  Hbnt,  Counsellor  at  Law.     Being 
over  nine  hundred  forms  in  ordinary  legal  and  business  transactions,  drawn 
strictly  in  conformity  with  the  laws  of  California,  Nevada,  Colorado,  Ore- 
gon, Washington,  Montana,  Idaho,  Utah,  Arizona,  and  Wyoming.    Second 
edition.    Greatly  improved  and  condensed,  with  remarks  and  instructions 
relative  to  the  using  and  filling  up  of  the  blanks,  and  the  acknowledging  and 
recording  of  the  instruments  of  which  forms  are  given.    By  J.  C.  Bates, 
of  the  San  Francisco  Bar.     San  Francisco:  A.  L.  Bancroft  &  Co.,  Law 
Book  Publishers,  Booksellers  and  Stationers.    1877. 
The  first  edition  of  this  work  was  published  some  ten  years  ago.    The 
demand  for  a  second  proves  that  it  has  been  found  useful  in  the  States  and 
Territories  for  which  it  is  designed.    Its  title-page  states  its  contents  fully, 
and  the  forms,  as  far  as  we  have  been  able  to  examine  them,  seem  neat  and 
accurate. 


•  HutibelVs  Legal  Directory  for  Lawyers  and  Business  Men,  containing  the  names 
of  one  or  more  of  the  leading  and  most  reliable  attorneys  in  nearly  three 
thousand  cities  and  towns  in  the  United  States  and  Canada.  A  synopsis 
of  the  Collection  Laws  of  each  State  and  Canada,  with  instructions  for 
taking  depositions,  the  execution  and  acknowledgment  of  deeds,  wills,  &c., 
and  a  concise  synopsis  of  the  Bankrupt  Law,  with  Registers  in  Bankruptcy 
and  times  for  holding  courts  throughout  the  United  States  and  Territories, 
for  the  year  conmiencing  October  1, 1876,  to  which  is  added  a  list  of  promi- 
nent banks  and  bankers  throughout  the  United  States.  J.  H.  Hubbbll, 
Editor  and  Compiler.  J.  H.  Hubbell  &  Co.  New  York:  24  Park  Place. 
The  value  of  this  compilation  is  now  weU  established,  and  it  needs  no 
recommendation  to  the  profession.  It  fulfils  the  abundant  promise  of  its 
title-page ;  and,  in  saying  this,  we  say  all  that  the  title-page  leaves  unsaid. 
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The  Virginia  Law  Journal.    Vol.  I.    No.  1.    January,  1877.     George  L. 

Christian,  Frank  W.  Christian,  Editors.   J.  W.  Randolph  and  English, 

Richmond,  Va. 

This  new  magazine  is  intended  primarily,  as  we  gather  from  the  preface, 
to  furnish  the  Virginia  har  with  reports  of  the  decisions  rendered  by  the 
courts  of  that  State,  some  of  which  are  now  not  reported  at  all,  and  others 
only  in  the  regidar  reports  at  long  intervals.  It  will  contain  also  original 
articles  on  legal  subjects.  We  have  no  doubt  that  it  will  prove  a  great  con- 
venience to  the  profession  in  Virginia,  and  we  cordially  widi  it  success. 


Digitized  by  VjOOQIC 


UST  OF  NEW  LAW  BOOKS.  597 
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SUMMARY  OF  EVENTS. 


THE  UNITED  STATES. 

The  Electoral  Commission.  —  When  Congress  met  last  December,  the 
two  Houses  were  called  upon  to  deal  with  the  most  difficult  problem  which 
could  be  presented  under  the  Constitution,  and  to  solve  it  under  circumstances 
the  most  unfavorable  for  calm  and  impartial  deliberation.  The  questions 
raised  by  the  double  returns  from  the  contested  States  were  in  themselves  most 
embarrassing,  and  the  difficulty  was  increased  by  the  doubt  as  to  where  lay  the 
power  to  decide  them.  Could  the  President  of  the  Senate  determine  what 
votes  should  be  counted?  or,  was  this  power  granted  to  Congress,  and,  if  so,  did 
it  require  the  concurrence  of  both  Houses  to  reject  a  vote,  or  must  both  agree 
to  count  it?  The  answers  to  these  questions  decided  the  election.  They  had 
been  the  subject  of  earnest  discussion  for  many  years,  and  opinions  had  been 
very  evenly  balanced.  It  was  natural  that  each  party  should  adopt  the  view 
which  would  insure  a  decision  in  its  favor;  it  was  dear  that  neither  woukl 
yield;  it  was  impossible  that  a  conflict  which  long  debates  had  left  undecided, 
when  no  personal  interest  was  affected  by  the  result,  should  be  ended  in  less 
than  three  months,  when  the  interests  at  stake  were  so  vast,  when  both 
parties  were  exasperated  by  the  alleged  frauds  of  their  opponents,  and  when 
individual  interests  and  ambitions  were  certain  to  enter  so  largely  into  the 
contest.  Under  these  circumstances,  it  was  obviously  vain  to  expect  that  the 
two  Houses  could  unite  on  any  settlement  of  the  vexed  questions ;  and  no  course 
was  left  but  the  creation  of  an  independent  tribunal,  which  should  first  deter- 
mine the  power  of  Congress  over  the  electoral  votes,  and  then,  exercising  that 
power,  should  further  decide  what  votes  should  be  counted.  Such  a  tribunal 
was  the  Electoral  Commission. 

It  is  yet  too  early  to  determine  the  precise  value  of  the  contribution  made 
by  the  decisions  of  this  tribimal  toward  the  settlement  of  the  questions  in  dis- 
pute, as  the  opinions  of  its  members  will  not  be  published  until  after  the 
thirty-first  of  March.  We  have  now  only  a  brief  statement  of  the  results 
arrived  at.  The  decision  in  the  first  case  sent  to  the  Commission,  that  of 
Florida,  brought  the  dispute  within  the  narrowest  limits.  This  decision,  which 
was  afterward  followed  in  the  Louisiana  case,  was,  '*  That  it  is  not  competent 
under  the  Constitution  and  the  law  as  it  existed  at  the  date  of  the  constituent 
act,  to  go  into  evidence  aliunde  the  papers  opened  by  the  President  of  the  Senate 
in  the  presence  of  the  two  Houses,  to  prove  that  other  persons  than  those  regularly 
certified  to  by  the  governor  of  the  State  of  Florida,  in  aud  according  to  the 
determination  and  declaration  of  their  appointment  by  the  board  of  State  can- 
vassers of  said  State  prior  to  the  time  required  for  the  performance  of  their 
duties,  had  been  appointed  electors,  or  by  counter  proof  to  show  that  they  had 
not." 
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It  was  also  decided  in  the  Florida  case,^that  *'  all  proceedings  of  the  courts 
or  acts  of  the  legislature  or  of  the  executive  of  Florida,  subsequent  to  the 
casting  of  the  votes  of  the  electors  on  the  prescribed  day,"  were  inadmissible  in 
evidence.  This  decision  would  seem  to  be  within  the  policy  of  the  law  which 
requires  that  the  election  shall  be  held  on  the  same  day  throughout  the  Union ; 
namely,  that  no  State  may  have  the  power  to  change  the  general  result,  simply 
by  delaying  the  declaration  of  its  own  vote,  or  by  voting  on  a  later  day  with 
knowledge  of  the  results  elsewhere. 

In  both  Florida  and  Louisiana,  questions  arose  in  r^fard  to  the  eligibility 
of  electors;  but  there  seems  to  be  a  genuine  contradiction  between  the  rulings 
of  the  Commission  in  the  two  cases,  which  we  must  wait  for  the  opinions  to 
reconcile.  In  the  case  of  Florida,  it  was  voted  to  receive  evidence  touching  the 
eligibility  of  Humphries,  ^ose  title  was  disputed;  but  the  Commission  found 
as  a  fact  that  the  evidence  was  not  sufficient  to  show  that  he  held  the  dis- 
qualifying office  on  the  day  he  was  chosen.  In  the  Louisiana  case,  however, 
the  Commission  laid  down  the  rule,  that  **  it  is  not  competent  to  prove  that  any 
of  said  persons  so  appointed  electors  as  aforesaid  held  an  office  of  trust  or 
profit  under  the  United  States  at  the  time  when  they  were  appointed,  or  that 
they  were  ineligible  under  the  laws  of  the  State,  or  any  other  matter  offered  to 
be  proved  aliunde  said  certificates  and  papeis." 

In  the  Oregon  case,  on  the  other  hand,  the  Commission  seem  to  turn  again  to 
their  ruling  in  the  Florida  case.  They  say  :  **  That,  although  the  evidence 
shows  thai  Watts  was  a  postmaster  at  the  time  of  his  election,  that  fact  is 
rendered  immaterial  by  his  resignation  both  as  postmaster  and  elector,  and  his 
subsequent  appointment  to  fill  the  vacancy  so  made  by  the  electoral  conmiis- 
eion,"  meaning  the  other  two  electors. 

The  questions  whether  Congress,  or  the  Commission  holding  its  powers,  could 
go  behind  the  certificates  of  the  States,  and  examine  into  the  eligibility  of 
electors,  were  of  course  the  only  questions  of  general  importance,  though 
naturally  a  number  of  other  points  were  raised  the  determination  of  which  was 
material  to  the  settlement  of  this  particular  election.  Upon  these  general 
questions,  the  decisions  of  the  Conmiission  can  hardly  reconcile  the  conflicting 
opinions.  The  nearly  equal  division  among  its  members  makes  only  more 
apparent  the  radical  difference  between  the  opposing  views,  and  will  always 
greatly  affect  the  authority  of  the  Commission's  decrees. 

We  may,  however,  at  least  consider  it  settled,  that  the  President  of  the  Sen- 
ate has  no  power  to  determine  what  votes  shall  be  counted.  The  debate  on  the 
bill  creating  the  Electoral  Commission  developed  such  a  weight  of  authority 
against  this  claim,  that  it  will  hardly  again  be  advanced.  .^ 

It  is  also  apparent  that  most  of  the  questions  which  the  Commission  was 
called  upon  to  decide  grew  out  of  the  system  of  electors,  and  would  disap- 
pear if  that  system  were  abandoned.  Electors  have  long  since  ceased  to  be 
such  in  reality;  and  we  may  well  consider  what  we  gain  by  retaining  a  cum- 
brous piece  of  constitutionid  machinery  which  has  so  clearly  survived  its  use- 
fulness. It  is  probable  that  the  first  step  toward  preventing  a  recurrence  of  these 
troubles  wiU  be  the  abolition  of  the  Electoral  College. 

While,  however,  we  are  satisfied  that  the  Electoral  Commission  has  decided 
no  disputed  question  of  constitutional  law,  so  that  it  will  not  be  raised  again 
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as  soon  as  occasion  offers;  and  that  the  contest  over  this  election  has  settled 
nothing,  except  that  we  should  at  once  amend  the  Constitution  so  as  to  make 
such  another  contest  impossible,  —  we  may,  at  least,  feel  proud  of  having  proved 
that  a  republican  form  of  government  is  strong  enough  to  resist  dangers  which 
have  proved  fatal  to  every  other  system.  The  creation  of  the  Electoral  Com- 
mission, and  the  quiet  acquiescence  of  the  defeated  party  in  a  result  reached 
by  what  many  consider  a  triumph  of  law  over  justice,  and  which  to  many  of 
them  is  a  bitter  personal  disappointment,  are  events  to  which  history  shows  no 
parallel.  It  has  well  been  said  that  the  function  of  the  American  people  is 
**  to  improvise  government." 

In  the  light  of  our  recent  experience,  the  following  passage  reads  strangely: 
<*  The  mode  of  appointment  of  the  Chief  Magistrate  of  the  United  States  is 
almost  the  only  part  of  the  system,  of  any  consequence,  which  has  escaped 
without  severe  censure,  or  which  has  received  the  slightest  mark  of  approba- 
tion from  opponents.  The  most  plausible  of  these  who  has  appeared  in 
print  has  even  deigned  to  admit,  that  the  election  of  the  President  is  pretty 
well  guarded.  I  venture  somewhat  further,  and  hesitate  not  to  afl&rm,  that  if 
the  manner  of  it  be  not  perfect,  it  is  at  least  excellent."  So  writes  Hamilton 
in  the  Federaligt ;  and  his  words  afford  fresh  evidence,  if  evidence  is  needed, 
that  there  are  contingencies  which  our  ancestors  did  not  foresee,  and  for  which 
therefore,  the  Constitution  which  they  framed  makes  no  provision.  It  is  the 
part  of  wisdom  frankly  to  admit  this,  and  by  amendment  to  remedy  the  defects 
in  that  instrument  as  they  are  discovered,  rather  than  by  strained  constructions 
to  make  it  bear  an  interpretation  which  was  never  intended.  Our  safety  lies 
in  strict  construction  and  liberal  amendment. 

Granger  Cases.  Supreme  Court.  —  On  the  first  of  March,  after  a  con- 
sideration of  something  over  a  year,  the  Supreme  Court  rendered  its  decisions 
in  the  series  of  Granger  cases,  so  called.  In  the  line  of  decisions  which  define 
the  power  of  the  States,  these  are  among  the  most  important  that  have  ever  been 
made.  The  opinions  were  delivered  by  Waite,  C.  J.  In  the  principal  case, 
Munn  et  al  v.  State  oflUinais,  the  question  was  whether  the  State  could  *^^ 
by  law  the  maximum  of  charges  for  the  storage  of  grain  in  warehouses  at 
Chicago  and  other  places  in  the  State  having  not  less  than  one  hundred  thou- 
sand inhabitants,  in  which  grain  is  stored  in  bulk,  and  in  which  the  grain 
of  different  owners  is  mixed  together,  or  in  which  grain  is  stored  in  such  a 
manner  that  the  identity  of  different  lots  or  parcels  cannot  be  accurately  pre- 
served." Among  other  grounds  of  objection  it  was  urged,  that  such  a  law 
was  repugnant  '*  to  that  part  of  Amendment  XIV.  which  ordains  that  no 
State  shall  *  deprive  any  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.*  " 

After  saying  that  governments  have  had  from  the  earliest  times  an  imdoubted 
right  to  establish  laws  ^^  requiring  each  citizen  so  to  conduct  himself  and  so  use 
his  own  property  as  not  unnecessarily  to  injure  another;  "  andimder  this  right 
to  regulate  **  the  conduct  of  its  citizens  toward  one  another,  and  the  manner 
in  which  each  shall  use  his  property  when  such  regulation  becomes  necessary 
for  the  public  good,"  the  court  says:  — 
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"  This  bringfs  ns  to  inquire  as  to  the  principles  upon  which  this  power  of  regula- 
tion rests,  in  order  that  we  may  determine  what  is  within  and  what  without  its  oper- 
atiye  effect.  Looking,  then,  to  the  common  law,  from  whence  came  the  right  which 
the  Constitution  protects,  we  find  that  when  private  property  is  'affected  with  a  public 
interest,  it  ceases  to  be  juris  privati  only.'  This  was  said  by  Lord  Chief  Justice  Hale, 
more  than  two  hundred  years  ago,  in  his  Treatise  De  Portibus  Maris  (1  Harg.  Law 
Tracts,  78),  and  has  been  accepted  without  objection  as  an  essential  element  in  the 
law  of  property  e?er  since.  Property  does  become  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  consequence  and  affect  the  community 
at  Targe.  When,  therefore,  one  devotes  his  property  to  a  use  in  which  the  public 
has  an  interest,  he  in  effect  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to  the  extent  of  the  in- 
terest he  has  thus  created.  He  may  withdraw  his  grant  by  discontinuing  the  use ; 
but,  so  long  as  he  mamtains  the  use,  he  must  submit  to  the  control." 

After  citing  numerous  cases,  as  of  ferries,  wharves,  warehouses,  &c.,  in 
which  the  right  to  make  such  regulations  has  heretofore  been  recognized,  the 
opinion  proceeds:  — 

**  It  remains  only  to  ascertain  whether  the  warehouses  of  these  plaintiffs  in  error, 
and  the  business  which  is  carried  on  there,  come  within  the  operation  of  this  prin- 
ciple. 

"  For  this  purpose  we  accept  as  true  the  statements  of  fact  contained  in  the  elab- 
orate brief  of  one  of  the  counsel  of  the  plaintiffs  in  error.  From  these  it  appears 
that '  the  great  producing  region  of  the  West  and  North-west  sends  its  grain  by  water 
and  rail  to  Chicago,  where  the  greater  part  of  it  is  shipped  by  vessel  for  transporta- 
tion to  the  seaboard,  by  the  great  lakes,  and  some  of  it  is  fbrwarded  by  railway  to 
the  Eastern  ports.  .  .  .  Vessels,  to  some  extent,  are  loaded  in  the  Chicago  harbor, 
and  sailed  through  the  St.  Lawrence  directly  to  Europe.  .  .  .  The  quantity  [of 
grain]  received  in  Chicago  has  made  it  the  greatest  grain  market  in  the  world. 
This  business  has  created  a  demand  for  means  by  which  the  immense  quantity  of 
grain  can  be  handled  or  stored ;  and  these  have  been  found  in  grain  warehouses, 
which  are  commonly  called  elevators,  because  the  grain  is  elevated  from  the  boat  or 
car  by  machinery,  operated  by  steam,  into  the  bins  prepared  for  its  reception ;  and 
elevated  from  the  bins,  by  a  like  process,  into  the  vessel  or  car  which  is  to  carry  it 
on.  ...  In  this  way  the  largest  trafSc  between  the  citizens  of  the  country  north 
and  west  of  Chicago,  and  the  citizens  of  the  country  lying  on  the  Atlantic  coast 
north  of  Washington,  is  in  grain  which  passes  through  the  elevators  of  Chicago.  In 
this  way  the  trade  in  g^rain  is  carried  on  by  the  inhabitants  of  seven  or  eight  of  the 
great  States  of  the  West  with  four  or  five  of  the  States  lying  on  the  seashore,  and 
forms  the  largest  part  of  the  inter-state  commerce  in  these  States.  The  grain  ware- 
houses or  elevators  in  Chicago  are  immense  structures,  holding  from  800,000  to 
1,000,000  bushels  at  one  time,  according  to  size.  They  are  divided  into  bins  of  large 
capacity  and  great  strength.  .  .  .  They  are  located  with  the  river  harbor  on  one 
side  and  the  railway  tracks  on  the  other,  and  the  grain  is  run  through  them  f^om  car  • 
to  vessel,  or  boat  to  car,  as  may  be  demanded  in  the  course  of  business.  It  has  been 
found  impossible  to  preserve  each  ovmer's  grain  separate ;  and  this  has  given  rise  to 
a  system  of  inspection  and  grading,  by  which  the  grain  of  different  owners  is  mixed, 
and  receipts  issued  for  the  number  of  bushels  which  are  negotiable,  and  redeemable 
in  like  kind,  upon  demand.  This  mode  of  conducting  the  business  was  inaugurated 
more  than  twenty  years  ago,  and  has  grown  to  immense  proportions.  The  railways 
have  found  it  impracticable  to  own  such  elevators,  and  public  policy  forbids  the 
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transaction  of  snch  basineM  by  the  carrier.  The  ownership  has,  therefore,  been  by 
private  indiyidnals,  who  have  embarked  their  capital  and  deroted  their  industry  to 
such  business  as  a  private  pursuit.  .  .  . 

"  Under  such  circumstances,  it  is  difficult  to  see  why,  if  the  common  carrier,  or 
the  miller,  or  the  ferryman,  or  the  innkeeper,  or  the  wharfinger,  or  the  baker,  or  the 
cartman,  or  the  hackney-coachman,  pursues  a  public  employment,  and  exercises  '  a 
sort  of  public  office,'  these  plaintiffs  in  error  do  not.  They  stand,  to  use  again  the 
language  of  their  counsel,  in  the  very  '  gateway  of  commerce,'  and  take  toll  from  all 
who  pass.  Their  business  most  certainly  '  tends  to  a  common  charge,  and  is  become 
a  thing  of  public  interest  and  use.'  Every  bushel  of  grain  for  its  passage  '  pays  a 
toll,  which  is  a  common  charge,'  and,  therefore,  according  to  Lord  Hale,  every  such 
warehouseman  '  ought  to  be  under  public  regulation,  viz.,  that  he  ...  .  take  but 
reasonable  toll.'  Certainly,  if  any  business  can  be  clothed  '  with  a  public  interest 
and  cease  to  be  juris  privati  only,*  this  has  been.  It  may  not  be  made  so  by  the 
operation  of  the  Constitution  of  Illinois  or  this  statute ;  but  it  is  by  the  facts." 

In  answer  to  the  argument  that  the  owner  of  property  is  entitled  to  a  reason- 
able compensation  for  its  use,  even  though  it  be  clothed  with  a  public  interest, 
and  that  what  is  reasonable  is  a  judicial  and  not  a  legislative  question,  the 
oourt  says:  — 

"  As  has  already  been  shown,  the  practice  has  been  otherwise.  In  countries 
where  the  common  law  prevails,  it  has  been  customary  from  time  immemorial  for 
the  legislature  to  declare  what  shall  be  a  reasonable  compensation  under  such  cir- 
cumstances, or,  perhaps  more  properly  speaking,  to  fix  a  maximum  beyond  which 
any  charge  made  would  be  unreasonable.  Undoubtedly,  in  mere  private  contracts, 
relating  to  matters  in  which  the  public  has  no  interest,  what  is  reasonable  must  be 
ascertained  judiciaUy.  But  this  is  because  the  legislature  has  no  control  over  such 
a  contract  So,  too,  in  matters  which  do  affect  the  public  interest,  and  as  to  which 
legislative  control  may  be  exercised,  if  there  are  no  statutory  regulations  upon  the 
subject,  the  courts  must  determine  what  is  reasonable.  The  controlling  fact  is  the 
power  to  regulate  at  all.  If  that  exists,  the  right  to  establish  the  maximum  of 
charge,  as  one  of  the  means  of  reg^ation,  is  implied.  In  fact,  the  common-law  rule 
which  requires  the  charge  Uy  be  reasonable  is  itself  a  regulation  as  to  price.  With- 
out it,  the  owner  could  make  his  r^tes  at  will,  and  compel  the  public  to  yield  to  his 
terms,  or  forego  the  use." 

Chicago,  Burlington,  jr  Quincy  R,R.  Co.  v.  Cutis  et  aZ».  In  this  case  the 
court  holds  that,  in  the  absence  of  any  restriction  on  the  matter  in  the  charter 
of  the  company,  the  legislature  may  establish  a  maximum  rate  of  charge  for 
carriage.     The  court  says :  — 

"  It  is  a  matter  of  no  importance  that  the  power  of  regulation  now  under  con- 
sideration  was  not  exercised  for  more  than  twenty  years  after  this  company  was 
organized.   A  power  of  government  which  actually  exists  is  not  lost  by  non^iser. . . . 

**  Neither  does  it  affect  the  case  that,  before  the  power  was  exercised,  the  company 
had  pledged  its  income  as  security  for  the  payment  of  debts  incurred,  and  had  leased 
its  road  to  a  tenant  that  relied  upon  the  earnings  for  the  means  of  paying  the  agreed 
rent  The  company  could  not  grant  or  pledge  more  than  it  had  to  give.  After  the 
pledge  and  after  the  lease,  the  property  remained  within  the  jurisdiction  of  the  State, 
and  continued  subject  to  the  same  governmental  powers  that  existed  b^ore." 

We  regret  that  we  can  only  make  this  brief  mention  of  these  very  impor- 
tant decisions. 
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Extradition  with  Spain.  —  The  President  has  annoimced  the  ratification 
of  an  extradition  treaty  with  Spain.  The  treaty  was  signed  at  Madrid  on 
Jan.  5.  The  discussions  that  arose  out  of  oar  difficulty  with  England  in 
the  Winslow  matter,  have  obviously  done  much  in  shaping  the  treaty  with 
Spain,  which,  it  seems  not  unlikely,  will  form  a  basis  for  any  others  we  may 
negotiate.  It  is  agreed  that  the  governments  of  the  United  States  and  of 
Spain  shall,  upon  mutual  requisition  duly  made,  deliver  up  to  justice  all  per- 
sons who  may  be  charged  with,  or  who  have  been  convicted  of,  any  crime  spe- 
cified in  the  convention,  committed  within  the  jurisdiction  of  one  of  the 
contracting  parties,  while  said  persons  were  actually  within  such  jurisdiction 
when  the  crime  was  committed,  and  who  shall  seek  an  asylum  or  be  found 
within  the  territories  of  the  other:  provided  such  surrender  shall  take  place 
only  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his  ap- 
prehension and  commitment  for  trial  if  the  crime  or  offence  had  been  there 
committed. 

The  treaty  then  proceeds:  — 

"  Article  2.  Persons  shall  be  delivered  up,  according  to  the  provisions  of  this 
conventioD,  who  shall  have  been  charged  with  or  convicted  of  any  of  the  following 
crimes :  — 

**  First,  Murder,  comprehending  the  crimes  designated  by  the  terms  parricide, 
assassination,  poisoning,  or  infimticide ;  second,  attempt  to  commit  murder ;  third, 
rape ;  fourth,  arson ;  fifth,  piracy  or  mutiny  on  board,  when  the  crew  or  other 
person  on  board,  or  part  thereof,  have,  by  fraud  or  violence  against  the  commander, 
taken  possession  of  a  vessel ;  sixth,  burglary,  defined  to  be  an  act  of  breaking  or 
entering  into  a  house  of  another  in  the  nigh^time,  with  intent  to  commit  felony 
therein ;  seventh,  the  act  of  breaking  and  entering  offices  of  the  government  and 
public  authorities,  or  offices  of  banks,  banking-houses,  savings  banks,  trust  com- 
panies, and  insurance  companies,  with  intent  to  oommit  felony  therein ;  eighth, 
robbery,  defined  to  be  felonious  and  forcible,  taking  from  the  person  of  another 
goods  or  money  by  violence,  or  by  putting  him  in  fear ;  ninth,  forgery  or  the  ut- 
terance of  forged  papers ;  tenth,  forgery  or  falsification  of  the  official  acts  of  the 
government  or  public  authority,  including  courts  of  justice,  or  the  uttering  or  firaudu- 
lent  use  of  any  of  the  same ;  eleventh,  fobrication  of  counterfeit  money,  whether 
c(»n  or  paper,  counterfeit  letter  or  coupons  of  public  debt,  bank-notes  or  other  instru- 
ments of  public  credit,  of  counterfeit  seals,  sumps,  dies,  or  marks  of  State  or  public 
administrator,  and  the  utterance,  circulation,  or  fraudulent  use  of  any  of  the  above- 
mentioned  objects ;  twelfth,  embezzlement  of  public  funds  committed  within  the 
jurisdiction  of  one  or  the  other  party  by  public  officers  or  depositaries ;  thirteenth, 
embezzlement  by  any  person  or  persons,  hired  or  salaried,  to  the  detriment  of  their 
employers,  when  these  crimes  are  subject  to  infamous  punishment;  fourteenth, 
kidnapping,  defined  to  be  detention  of  person  or  persons,  in  order  to  exact  money  from 
them,  or  for  any  other  unlawful  end. 

**  Article  3.  The  provisions  of  this  convention  shall  not  import  the  claim  of  ex- 
tradition for  any  crime  or  offence  of  political  character,  nor  for  acts  connected  with 
such  crimes  or  offences ;  and  no  person  surrendered  by  either  contracting  party  in 
virtue  of  this  convention  shall  be  tried  or  punished  for  any  political  crime  or  offence, 
nor  for  any  act  connected  therewith  committed  previously  to  extradition. 

**  Article  4.  No  person  shall  be  subject  to  extradition  for  any  crime  or  off'ence 
committed  previous  to  the  exchange  of  ratifications  hereof,  and  no  person  be  tried 
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fbr  any  crime  or  offence  other  than  that  for  which  he  was  surrendered,  unless  such 
crime  be  one  of  those  enumerated  in  Article  2,  and  shall  have  been  committed  subse- 
quent to  the  exchange  of  ratifications  hereof. 

''Article  6.  Afugitiye  criminal  shall  not  be  surrendered  under  the  provisions 
hereof,  when,  from  a  lapse  of  time  or  other  lawful  cause,  according  to  the  laws  of 
the  place  within  the  jurisdiction  of  which  the  crime  was  committed,  the  criminal  is 
exempt  from  prosecution  or  punishment  for  the  offence  for  which  his  surrender  is 
asked. 

**  Article  6.  If  a  Aigitive  criminal,  whose  surrender  may  be  claimed  pursuant  to 
the  stipulations  hereof,  be  actually  under  prosecution,  out  on  bail  or  in  custody  for 
crime  or  offence  committed  in  the  country  where  he  has  been  conyicted  thereof,  his 
extradition  may  be  deferred  until  such  proceedings  be  determined,  and  until  such 
criminal  has  been  set  at  liberty  in  due  course  of  law. 

*'  Article  7.  If  the  fugitire  claimed  by  one  of  the  parties  hereof  shall  be  also 
claimed  by  one  or  more  powers,  pursuant  to  the  treaty  provisions,  on  account  of 
crimes  committed  within  their  jurisdiction,  the  criminal  shall  be  delivered  in  their 
presence,  in  accordance  with  the  demand  which  is  the  earliest  in  date. 

"  Article  8.  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up  its 
own  citizens  or  subjects  under  the  stipulations  of  this  convention." 

The  remaining  articles  are  briefly  as  follows:  '*  9.  Expenses  to  be  paid  by 
the  government  demanding  a  criminal.  10.  Proofs  of  guilt  shall  be  surren- 
dered when  found  with  a  criminal.  11.  The  convention  shall  be  applicable  to 
all  foreign  or  colonial  possessions  of  either  of  the  two  contracting  parties. 
Representatives  or  superior  consular  officers  are  to  ask  warrant  of  arrest  for 
the  person  whose  surrender  is  sought ;  whereupon  the  judges  and  magistrates 
of  the  two  governments  shall  have  power  to  issue  a  warrant  for  the  apprehen- 
sion of  the  person  charged;  if  the  fugitive  criminal  shall  have  been  convicted 
of  the  crime  for  which  his  surrender  is  asked,  a  copy  of  the  sentence  shall  be 
produced.  12.  This  convention  shall  continue  in  force  from  Feb.  21;  but 
either  party  may  at  any  time  terminate  the  same  on  giving  to  the  other  six 
months'  notice  of  its  intention  so  to  do. 

Extradition  with  Exolakd.  —  There  seems  to  have  been  some  misun- 
derstanding as  to  what  was  exactly  the  position  of  the  British  government  in 
withdrawing  the  objections  made  by  it  in  the  matter  of  Winslow's  extradition. 
Their  own  view  of  it  was  recently  stated  in  the  House  of  Lords  by  Lord  Derby, 
who  said:  — 

"  The  extradition  of  a  man  named  Lawrence  was  demanded  by  the  American 
government  on  a  charge  made  against  him.  His  extradition  was  granted  on  that 
charge,  and  he  was  put  on  his  trial  in  the  United  States.  While  he  was  about  to  be 
put  on  his  trial,  a  representation  was  made  to  us  that  steps  were  being  taken  by  the 
United  States  government  to  put  him  on  trial  for  another  offence  in  the  event  of 
failure  to  obtain  a  conviction  on  the  charge  in  respect  of  which  the  extradition  had 
been  granted.  Now,  as  the  man  had  not  been  surrendered  on  that  second  charge, 
that  raised  the  question  as  to  the  construction  to  be  placed  on  the  treaty.  We  ob- 
jected to  the  proceeding  said  to  be  contemplated  by  the  United  States  government, 
and  that  government  did  not  at  the  time  deny  the  intention  to  put  Lawrence  on  his 
trial  in  respect  of  the  second  charge ;  but  they  urged  views  in  reference  to  the 
construction  of  the  treaty  which  led  to  the  correspondence  between  the  two  govern* 
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ments,  which  your  lordships  will  recollect,  and  which  led  to  a  discussion  !n  this 
House.  The  result  was  that  we  and  the  government  of  the  United  States  held  oppo- 
site views  as  to  the  construction  of  the  treaty,  inasmuch  as  they  claimed  a  right 
which  we  held  they  were  not  entitled  to  claim ;  and  we  felt  bound  to  refuse  to  grant 
any  further  extraditions  till  the  question  should  be  settled,  and  so  matters  remained 
for  some  time.  Meanwhile,  the  man  Lawrence  was  tried  for  the  offence  on  which 
his  extradition  had  been  granted.  I  am  not  aware  what  became  of  him ;  but  at  all 
events  there  was  no  second  trial  However,  in  the  month  of  August  last  we  received 
through  the  American  Minister  a  communication  from  the  United  States  govem- 
roeut  which,  if  it  had  been  made  before,  would  have  saved  a  great  deal  of  trouble. 
From  this  communication  it  appeared  that,  notwithstanding  the  representations 
which  had  been  made  on  the  subject,  yet,  as  far  as  the  United  States  government 
were  concerned,  no  steps  had  been  taken,  or  had  been  intended  to  be  taken,  with  the 
view  of  patting  Lawrence  on  his  trial  for  the  second  offence.  Jn  other  words,  the 
government  of  the  United  States  claimed  a  right  under  the  treaty  which  we  did  not 
admit  the  existence  of;  but  tliey  stated,  and  we  did  not  doubt  the  accuracy  of  the 
statement,  that  they  had  not  exercised,  or  attempted  to  exercise,  the  right  they  so 
claimed.  That  materially  altered  the  position  of  affairs.  We  continued  to  maintain, 
and  we  m«ntain  now,  that  the  constvuction  which  we  put  on  the  treaty  was  the  cor. 
rect  one ;  but  from  the  information  we  obtained  in  August,  and  which,  I  repeat,  it  is 
a  pity  we  had  not  obtained  at  an  earlier  date,  it  appeared  that  the  question  raised  by 
the  United  States  government  was  purely  theoretical :  that  is,  they  having  raised 
a  point  which  had  not  arisen  in  practice,  we  thought  that  the  question  might  well  re- 
main in  abeyance  till  it  did  arise  in  actual  practice.  We  were  of  ppinion  that,  in  the 
circumstances  really  existing,  there  was  no  further  occasion  for  suspending  the  oper- 
ation of  the  treaty,  and  it  remains  now  as  it  was  before.  Had  steps  been  taken  under 
it  by  the  United  States  government  inconsistent  with  the  view  held  by  us,  then  we 
should  have  continued  to  feel  that  the  treaty  could  only  be  renewed  under  the  con- 
dltions  suggested  by  us ;  but,  as  matters  stood,  we  felt  that  those  conditions  were 
no  longer  required.  The  arrangements  between  the  two  governments  continue  as 
before  that  question  was  raised,  pending  the  negotiations  for  a  new  treaty,  which 
negotiations  are  now  in  progress.    That  is  the  whole  case." 

Mr.  JusTicB  Davis  of  the  Supreme  Court  was  elected  by  the  General  As- 
sembly of  Hlinois  as  the  successor  of  Greneral  Logan  in  the  United  States 
Senate,  on  January  25,  1877. 

The  nomination  of  Bir.  Justice  Detbns,  of  the  Supreme  Ck)urt  of  Massa- 
chusetts, as  Attorney-General  of  the  United  States,  was  sent  to  the  Senate 
March  7,  and  confirmed  by  that  body  on  the  10th  day  of  March. 


ILLINOIS. 

Common  Carribb. — Liability  for  Acts  of  "  Stbikers."  —  Pitu^rg^ 
Ft.  Wayn€y  jr  Chicago  Ry.  Co.  v.  Hazen.  —  Supreme  Court.  —  A  question  of 
considerable  interest  and  some  nicety  arose  in  this  case.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court.  The  judgment  below  was  for  Hazen.  On 
appeal  to  the  Supreme  Court,  the  matter  was  twice  argued,  and  that  court 
finally  delivered  the  following  opinion  (Dickey,  J.) :  — 

"  On  the  10th  of  December,  1870,  Hazen  shipped,  by  the  freight  line  of  the  rail- 
way company,  a  quantity  of  cheese  from  Chicago  to  New  York.    The  cheese  was 
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delivered  to  the  consignee  at  New  Tork  on  the  28th  of  December,  eighteen  dajt 
after  the  shipment:  the  proofii  tending  to  show  that  the  nsoal  period  of  such 
transit,  at  that  time,  did  not  exceed  twelve  days ;  that  the  weather  from  the  10th  to 
the  28d  was  not  severely  cold ;  but  that  severe  cold  occurred  between  the  2dd  and 
28th ;  and  that  the  cheese  when  delivered  in  New  Tork  was  frozen,  and  thereby 
damaged  to  the  amount  of  $1,100.66 ;  and  fbr  this  amount  was  the  verdict  and  judg- 
ment in  favor  of  Hazen,  from  which  the  railway  company  appeal. 

**  As  an  excuse  for  this  delay  beyond  the  usual  period  of  such  transit,  the  de- 
fendant, at  the  trial  below,  sought  to  prove  that  the  sole  cause  of  the  delay  was  the 
obstruction  of  the  passage  of  trains  in  the  neighborhood  of  Leavitsburg,  resulting 
from  the  irresistible  violence  of  a  large  number  of  lawless  men,  acting  in  combination 
with  brakemen,  who  up  to  that  time  had  been  employed  by  the  railway  company; 
that  the  brakemen  refused  to  work,  and  were  diadiarged,  and  other  brakemen 
promptly  employed ;  but  the  moving  of  trains  was  prevented  by  the  threats  and 
violence  of  a  mob.  This  evidence  was  objected  to  by  the  pUdntifi,  and  excluded  by 
the  court.  This,  we  think,  was  error.  It  is  doubtless  the  law  that  railway  companies 
cannot  claim  immunity  from  damtges  for  injuries  resulting  in  such  cases  from  the 
misconduct  of  their  employes,  whether  such  misconduct  be  wilful  or  merely  neg^ 
gent.  If  employes  of  a  conmion  carrier  suddenly  refuse  to  woik,  and  the  carrier 
fails  promptly  to  supply  their  places  with  other  employ^,  and  injury  results  from 
the  delay,  the  carrier  is  responsible :  such  delay  results  from  the  fault  of  the  em- 
ploy^. The  evidence  offered  in  this  case,  however,  tends  to  prove  that  the  delay 
was  not  the  result  of  a  want  of  suitable  employ^  to  conduct  the  trains ;  for  the 
places  of  the  **  strikers  "  were  (according  to  the  proof  offered)  promptly  supplied  by 
others.  The  proof  offered  tends  to  show  that  the  delay  was  caused  by  the  lawless 
and  irresistible  violence  of  the  discharged  brakemen,  and  others  acting  in  combina- 
tion with  them.  These  men,  at  the  time  of  this  lawlessness,  were  no  longer  the 
employes  of  the  company.  The  case  supposed  is  not  distinguishable,  in  principle, 
from  the  assault  of  a  mob  of  strangers.  All  the  testimony  on  this  subject  should 
have  been  submitted  to  the  jury  for  their  determination  of  the  question,  whetiier, 
under  all  the  circumstances,  the  period  of  transit  was  unnecessarily  long. 

"  For  the  delay  resulting  from  the  refusal  of  the  employ^  of  the  company  to 
do  duty,  the  company  is  undoubtedly  responsible ;  for  delay  resulting  solely  from 
the  lawless  violence  of  men,  not  in  the  employment  of  the  company,  the  company  is 
not  responsible,  even  though  the  men  whose  violence  caused  the  delay  had  but  a 
short  time  before  been  employed  by  the  company. 

'*  Where  employ^  suddenly  refuse  to  work,  and  are  discharged,  and  delay 
results  from  the  fiulure  of  the  carrier  to  supply  promptly  their  places,  such  delay  is 
attributable  to  the  misconduct  of  the  employes  in  refusing  to  do  their  duty,  and 
the  misconduct  in  such  case  is  justly  considered  the  proximate  cause  of  the  delay; 
but  when  the  places  of  the  recusant  employ^  are  promptly  supplied  by  others, 
competent  men,  and  the  "strikers"  then  prevent  the  new  employ^  from  doing 
duty,  by  lawless  and  irresistible  violence,  the  delay  resulting  solely  from  this  cause 
is  not  attributable  to  the  misconduct  of  employes,  but  arises  from  the  misconduct 
of  persons  for  whose  acts  the  carrier  is  in  no  manner  responsible. 

"  The  judgment  is  therefore  reversed,  and  the  cause  remanded  for  a  new  trial" 


IOWA. 

Bankruptcy.  — Jurisdiction  op  State  Court.  —  U.  S.  Circuit  Court. 
—-To  fix  the  precise  limit  of  the  jurisdiction  of  the  State  courts  in  causes 
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wherein  the  defendant  becomes  bankrupt,  still  seems  difficult.  In  Bracken^ 
Assignee  of  Browne  y.  Johnston,  the  defendant,  Sept.  23,  1872,  brought  his 
suit  in  the  State  court  against  Browne,  and  attached  his  property.  *  Jan.  21, 
1878,  Browne's  creditors  filed  a  petition  in  bankruptcy  against  him;  and,  Feb- 
ruary 14  he  was  adjudged  bankrupt.  On  the  18th  February,  the  bankrupt 
appeared  in  the  State  court,  answered  the  defendant's  suit,  went  to  trial,  and 
defendant  Johnston  had  judgment.  The  property  attached  was  seized  on  the 
execution,  and  sold  March  22.  The  same  day  the  plaintiff  here  was  duly 
elected  assignee  of  Browne,  and,  after  demand  and  refusal,  brought  this  action 
to  recover  the  value  of  the  goods  taken  on  execution.  On  the  question  whether 
a  party  proceeding  by  writ  of  attachment,  and  seizing  the  goods  of  his  debtor, 
and  realizing  by  judgment  and  sale  under  execution  the  whole  or  part  of  his 
debt,  is  liable  to  an  assignee  in  bankruptcy  of  the  debtor  appointed  under  pro- 
ceedings instituted  in  the  bankruptcy  court,  within  four  months  of  the  levy  of 
attachment,  though  no  appearance  or  defence  was  made  by  the  assignee  in  the 
attachment  proceeding,  nor  any  attempt  to  arrest  them,  the  court  (Miller,  J.) 
says:  — 

"  The  questioD  occupies  debatable  ground  in  which  two  important  principles  of 
the  bankrupt  law  seem  to  come  in  conflict ;  namely,  the  principle  that  no  person 
shall  by  writ  of  attachment  against  the  bankrupt  obtain  a  preference  for  his  debt 
over  other  creditors,  unless  issued  more  than  four  months  before  the  commencement 
of  the  bankruptcy  proceedings,  and  the  principle  that  the  State  courts  are  not  di- 
vested of  their  jurisdiction  of  cases  pending  in  them,  by  the  initiation  of  bankruptcy 
proceedings  against  one  ot  the  parties  to  such  a  suit,  unless  it  be  brought  to  the 
Dotioe  of  the  State  court  by  some  appropriate  proceeding  in  that  case 

"  If  there  can  be  found  any  middle  ground  by  which  both  these  principles  can  be 
left  to  their  just  and  proper  operation,  we  ought  to  adopt  it  in  the  solution  of  this 
case.  I  think  there  is  such  a  ground.  The  two  opinions  of  the  Supreme  Court,  in 
which  the  authority  of  the  State  courts  has  been  most  firmly  sustained,  were  probably 
delivered  l^  myself.  I  mean  the  case  of  Wilson  v.  The  City  Bank,  17  Wall  473,  and 
the  case  of  Easter  v.  Gaffet  al.,  91  U.  S.  (1  Otto)  621. 

**  But  in  both  these  cases,  the  proceedings  of  the  court  which  were  upheld  were 
the  exercise  of  the  regular  and  ordinary  powers  of  the  court  in  rendering  a  judgment 
or  decree  against  the  party  before  it  And  I  sUU  adhere  to  the  doctrine,  that  if,  by 
the  usual  process  of  the  court,  a  plaintiff  secures  a  judgment  against  the  bankrupt, 
which  judgment  is  of  itself  a  lien,  or  by*virtue  of  the  levy  of  an  execution  becomes 
a  lien,  before  the  commencement  of  the  bankruptcy  proceedings,  that  lien  must  pre- 
vail ;  or  when  the  State  court,  in  pursuance  of  a  jurisdiction  invoked  before  the 
bankruptcy  proceedings  commenced,  enforces  a  lien  which  has  by  the  bankrupt  law 
itself  a  priority  over  other  creditors,  as  a  mortgage  or  other  specific  lien,  its  proceed- 
ings are  valid  and  effectual,  notwithstanding  the  commencement  of  proceedings  in 
bankruptcy  while  they  are  pending.  But  there  is  a  very  marked  difference  in  the 
favor  with  which  such  ft  lien  should  be  regarded,  and  a  lien  obtained  by  the  extraor- 
dinary and  summary  proceeding  of  attachment,  in  which  the  plaintiff,  being  made 
aware  of  the  failing  condition  of  his  debtor,  takes  the  remedy  into  his  own  hands, 
and  by  an  ex  parte  proceeding  appropriates  by  his  own  volition  the  debtor's  property 
to  the  exclusive  payment  of  his  own  debt.  And  it  was  precisely  this  proceeding 
which  the  provision  I  have  cited  from  the  Bankrupt  Law,  viz.,  §  5044  of  the  Revised 
Statutes,  was  intended  to  prevent,  by  declaring  that  all  such  attachments  are  dis- 

VOL.  XI.  40 
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lolTed  by  the  aMignment  of  the  bankrupt's  property,  imless  made  within  four 
months  next  preceding  the  commencement  of  the  bankrupt  proceedings. 

'*  The  purpose  of  the  act  was  to  put  a  creditor,  who  undertook  to  secure  a  lien  by 
attachment,  in  precisely  the  same  condition  as  one  who  took  a  preference  or  lien  by 
the  consent  of  the  debtor.  In  both  cases  the  creditor  proceeded  at  his  own  hazard. 
If  the  debtor  escaped  the  bankruptcy  court  for  tlje  prescribed  time,  the  preference 
or  lien  remained  valid.  If  he  did  not,  it  is  roid  absolutely.  The  language  of  the 
section  I  have  cited  is  yery  strong  in  this  direction,  if,  to  repel  the  idea  that  the  at- 
tachment is  merely  Toidable,  it  is  declared  that  the  making  of  the  deed  to  the  assignee 
shall  by  operation  of  law  Test  title  to  property  in  the  assignee,  and  dissolve  any  attach- 
ment made  within  the  four  months.  I  think  this  was  intended  to  mean  that,  in  the 
contingency  mentioned,  the  attachment  was  ipso  facto  dissolved,  and  the  property 
attached  became  freed  from  the  effects  of  the  suit,  and  that  it  required  no  judicial 
proceeding  to  restore  it  to  that  condition. 

"  This  view  of  the  matter  does  not  divest  the  court  in  which  the  attachment  suit 
is  pending  of  its  jurisdiction  over  the  case  and  the  parties.  It  merely  declares  that 
the  title  to  the  attached  property  having  been  vested,  by  written  judicial  proceed- 
ing, in  the  assignee,  the  lien  of  the  attachment  is  at  an  end. 

"  The  court  can  proceed  to  judgment  against  the  party,  and  issue  its  execution. 
If  property  liable  to  it  can  be  found,  it  can  be  enforced.  If  not,  it  is  like  the  judg- 
ment in  any  other  case  against  a  debtor  without  means.  And  there  is  no  hardship 
in  this,  for  the  reason  that  the  attaching  creditor  was  inform^  by  the  provisions  of 
the  bankrupt  law  that  he  initiated  his  attachment  proceeding  subject  to  its  being 
rendered  ineffectual  by  proceedings  in  bankruptcy  within  four  months.  This  view, 
I  think,  reconciles  the  two  opposing  principles.  It  leaves  the  general  jurisdiction  of 
this  State  court,  or  any  other  cpurt  in  which  the  attachment  suit  is  pending,  unaf- 
fected ;  and  it  can  proceed  as  if  no  bankruptcy  proceeding  had  been  commenced, 
and  its  judgment  is  valid  in  every  other  respect,  except  that  the  lien  on  the  property 
is  gone.  It  gives  fiill  effect  to  the  purpose  of  the  bankrnpt  law,  that  no  such  attach- 
ment shall  prevail,  when  instituted  within  four  months  before  that  law  is  called  into 
operation,  and  in  subordination  to  which  principle  the  attaching  creditor  instituted 
his  proceedings.  The  present  case  very  forcibly  illustrates  the  necessity  of  adopting 
this  rule,  if  full  effect  is  to  be  given  to  the  provision  of  the  bankrupt  law  ;  for  the 
finding  of  facts  shows  that,  though  the  bankrupt  proceedings  were  instituted  within 
four  months  after  the  levy  of  the  attachment,  the  assignee  was  not  appointed  until 
the  very  day  the  property  was  sold  under  Johnston's  execution.  It  was,  therefore, 
impossible  that  the  assignee  could  have  interposed  at  any  stage  of  the  proceeding  in 
the  State  court  to  bring  to  its  notice  the  bankrupt  proceedings,  or  to  procure  an  order 
dissolving  the  attachment;  and  the  creditors  whom  he  represents  were  without 
remedy,  notwithstanding  the  positive  declaration  of  the  bankrupt  law.  I  am  of 
opinion  that  the  defendant,  Johnston,  was  liable  for  the  value  of  the  goods,  as  evi- 
denced by  the  sum  for  which  they  sold." 


KANSAS. 

Bankruptcy.  —  Proceedings  in  invitum.  —  Number  of  Creditors. 
—  U.  S.  Circuit  Court.  —  The  Central  Law  Journal  prints  an  opinion  of 
DiLLONf  J.,  regarding  the  question  whether  attaching  creditors,  whose  at- 
tachments have  been  made  within  four  months  before  the  commencement  of 
proceedings,  shall  be  reckoned  in  computing  the  proportion  of  creditors,  in 
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number  and  amount,  who  must  join  in  a  petition  in  invitum.    The  facts  appear 
in  the  opinion.     The  judge  rendered  an  oral  decision,  saying:  — 

"  This  case  is  before  me  on  a  petition  to  review  the  action  of  the  district  court, 
and  the  facts  are  as  follows :  Isaac  T.  Rosea  filed  his  petition  for  adjudication  of 
bankruptcy  against  Charles  G.  Scrafford,  alleging,  among  other  things,  that  he  con- 
stituted one-fourth  in  number  of  the  creditors,  and  that  his  claim  was  one-third  in 
amount  of  the  indebtedness  of  the  alleged  bankrupt  This  was  denied  by  Scrafford, 
who  appeared  by  attorney  and  filed  a  list  of  his  creditors,  with  a  statement  of  his 
indebtedness.  Certain  other  creditors  then  appeared,  alleging  that  they  had  levied 
attachments  on  the  debtor's  property,  within  four  months  before  the  commencement 
of  the  proceedings,  and  asked  leave  to  oppose  the  abjudication.  This  leave  was 
granted  them,  and  the  court  proceeded  to  inquire  into  the  number  of  creditors  and 
the  amounts  of  their  respective  claims ;  whereupon,  it  was  moved  on  part  of  the 
petitioning  creditors,  that  all  persons  who  held  such  attachments  be  excluded  from 
the  count  as  to  the  number  of  creditors  and  amount  of  indebtedness  necessary  to  be 
joined  in  the  petition.  This  motion  was  overruled  by  the  District  Court ;  and,  notice 
being  given  of  the  proposed  filing  of  a  petition  for  review,  the  case  was  stayed  at 
this  point,  and  no  further  proceedings  have  since  been  had. 

"  The  object  of  the  Bankrupt  Law  is  to  secure  an  equal  distribution  of  the  estate 
of  the  bankrupt  amongst  all  of  his  creditors ;  and,  in  order  the  most  effectually  to 
accomplish  this,  creditors  who  have  obtained  preferences  are  excluded  from  partici- 
pation in  the  proceedings  until  after  the  election  of  an  assignee.  I  can  see  no  reason 
why  attaching  creditors  should  not  be  governed  by  the  same  rules  which  apply  to 
other  creditors,  whose  debts  are  secured  by  preferences,  which  the  adjudication  will 
defeat.  Indeed,  as  all  attachments  levied  within  four  months  before  the  commence- 
ment of  the  filing  of  the  petition  would  be  dissolved  ipso  facto  by  the  operation  of 
the  bankruptcy  proceedings,  persons  holding  liens  by  such  attachments  would  seem 
to  have  a  peculiar  interest  in  defeating  an  adjudication,  and  for  this  reason  should 
not  be  reckoned,  for  the  purposes  of  those  proceedings,  as  creditors  of  the  alleged 
bankrupt.  Of  course,  they  could  not  be  counted  if  the  attachments  were  sued  out 
with  a  view  of  obtaining  a  preference  over  other  creditors  ;  and,  as  in  most  cases  a 
ground  of  attachment  is  also  an  act  of  bankruptcy,  the  presumption  would  be 
strong  that  such  was  the  object  of  an  attaching  creditor.  A  person  with  a  knowl- 
edge that  his  debtor  has  committed  an  act  of  bankruptcy  should  not  be  permitted 
to  obtain  by  attachment  and  hold  a  preference  over  other  creditors.  I  do  not  think 
that  creditors,  any  more  than  the  debtor,  should  be  permitted  so  to  defeat  the  object 
of  the  Bankrupt  Law.  A  secured  creditor  cannot  vote  for  assignee,  nor  can  he  have 
bis  debtor  adjudged  a  bankrupt.  If  he  cannot  be  counted  in  favor  of  the  proceed- 
ings to  put  the  debtor  into  bankruptcy,  because  he  is  secured,  there  is  no  principle 
upon  which  he  could  be  counted  against  them. 

**  My  conclusion  therefore  is,  that  when  a  creditor  of  an  alleged  bankrupt,  either 
by  an  arrangement  with  the  bankrupt,  or  by  attachment,  obtained  a  security  or  lien 
for  his  claim  in  fraud  of  the  Bankrupt  Act,  or  which  would  be  avoided  by  that  act  if  the 
debtor  tf  adjudged  a  bankrupt,  he  cannot  be  counted,  nor  can  his  claim  be  estimated, 
in  computing  the  number  and  value  necessary  to  be  jouied  in  the  petition." 

MAINE. 

Corporation.  —  Construction  op  Charter. — A  question  of  interest  has 
recently  been  decided  by  the  Supreme  Court  in  the  The  State  v.  The  Maine 
Central  Railroad  Co,    The  defendant  corporation  has,  as  the  result  of  two 
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consolidations^  been  formed  out  of  what  were  originally  five  several  railroad 
companies.  Some  of  these  five  companies  had  been  by  their  charters  exempt, 
in  whole  or  in  part,  from  taxation ;  such  exemption  depending  upon  certain 
acts  to  be  performed  by  them.  And,  in  the  case  of  two  of  these  companies,  the 
mortgage  bondholders  had  foreclosed  their  mortgages  and  formed  new  corpo- 
rations before  the  consolidation.  By  the  act  of  consolidation  the  new  cor- 
poration was  to  have  all  the  **  immunities  "  of  each  of  the  corporations  which 
went  to  compose  it. 

In  an  action  brought  to  recover  a  tax  duly  assessed  upon  the  corporate  fran- 
chise of  the  defendants,  the  validity  of  the  tax  was  denied,  on  the  ground  that 
the  immunity  granted  to  certain  of  the  original  companies  was  extended  by  the 
act  of  consolidation  to  these  defendants.     The  court  (Appleton,  C.  J.)  say: — 

"  A  new  corporation  may  as  well  be  created  by  the  union,  under  a  new  organiza- 
tion, of  existent  and  distinct  organizations  as  of  individuals.  The  new  corporation 
is  equally  distinct  from  its  component  parts,  whether  composed  of  corporations  or 
individuals.  The  old  corporations  are  dissolved,  except  so  far  as  they  may  be  per- 
mitted to  exist  for  the  purpose  of  protecting  creditors  or  mortgagees.  The  corporate 
rights  of  the  new  corporation  are  those  derived  firom  its  charter  —  the  act  of  consoli- 
dation —  under  and  by  virtue  of  which  alone  it  began  to  be  and  is." 

It  appearing  that  the  acts  of  consolidation  did  not  in  terms  grant  the  exemp- 
tion claimed,  it  only  remained  to  consider  whether  the  defendants  could  claim 
it  on  the  ground  that  the  corporation  was  entitled  to  the  ^*  immunities  "  of 
each  of  the  component  corporations.  And  the  court  held  that  they  could  not. 
The  court's  conclusions  are  thus  summed  up  in  the  opinion:  — 

**  When  a  new  corporation  is  formed  out  of  two  or  more  previously'  existing 
corporations,  and  by  the  act  creating  it  is  'to  have  the  powers,  privileges,  and  im- 
munities possessed  by  each  of  the  corporations  whose  union  constitutes  such  new 
corporation,  the  new  corporation  will  have  '  privileges,  powers,  and  immunities  which 
they  all  {i  e.  every  one  of  them  all)  had,  and  it  will  not  have  those  special  powers, 
privileges,  and  immunities  which  some  had  and  some  did  not  have. 

"  That,  when  two  or  more  corporations  with  a  special  immunity  from  general 
taxation,  the  amount  of  such  taxation  being  dependent  upon  certain  precedent  acts 
to  be  done  by  such  corporation,  thus  to  be  exempted  and  those  corporations  are  in- 
corporated into  a  new  corporation,  which  is  unable  and  is  not  required  to  do  or  per- 
form the  acts,  which  must  precede  such  spedal  taxation,  the  new  corporation  thus 
created  cannot  claim  the  special  immunity  belonging  to  the  corporations  out  of  which 
it  is  composed. 

"  That,  corporations  formed  by  the  action  of  the  mortgagees  of  insolvent  cor^ 
porations  and  those  formed  by  the  consolidation  of  pre-existing  corporations  are  new 
corporations,  both  by  the  rules  of  the  common  law  and  by  the  express  terms  of  the 
statutes  under  and  from  which  they  derive  their  corporate  existence  —  that,  as  such 
new  corporation  they  are  subject  to  the  general  law  of  1881,  c.  503,  which  has  been 
continued  in  force  to  the  present  time  —  and  consequently  they  are  liable  to  tax- 
ation. 

**  As  no  exemption  was  granted  in  specific  terms,  the  remark  of  Mr.  Justice 
Clifford  in  Holyoke  v.  Lyman,  16  Wall,  500,  is  peculiarly  applicable,  — that  *  what  is 
not  granted  in  such  acts  is  taken  to  be  withheld.' " 

In  Morgan^  plaintiff  in  error ^  v.  State  of  Louisiana,  decided  by  the  Supreme 
Court  of  the  United  States,  at  the  October  Term,  1876,  it  was  held,  that  im- 
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manity  from  taxation  was  not  itself  '*  a  franchise  of  a  railroad  corporation, 
which  would  pass  as  such,  without  other  description,  to  a  porchaser  of  its 
property;  and  that  upon  a  sale  of  the  property  and  franchises  of  a  railroad 
corporation  under  a  decree  founded  upon  a  mortgage,  which  in  its  terms  covers 
the  franchises^  immunity  from  taxation,  proyided  in  the  act  of  incorporation, 
did  not  accompany  the  property  in  its  transfer  to  the  purchaser." 

Hon.  Ether  Sheplet,  ex-Chief  Justice  of  the  Supreme  Court  of  Maine, 
died  Jan.  15,  at  the  advanced  age  of  eighty-seven  years.  Judge  Shepley 
was  bom  in  Massachusetts,  where  he  received  his  early  education,  but  was 
graduated  at  Dartmouth  CoU^^e.  On  his  admission  to  the  bar,  he  established 
himself  at  Saco.  He  took  a  prominent  part,  in  1819,  in  the  question  of  the 
separation  of  Maine  from  Massachusetts;  and  soon  after  the  separation  he  was 
appointed  District  Attorney  of  the  United  States  for  the  Maine  District.  In 
1836,  he  was  appointed  to  the  Supreme  Bench,  where  he  sat  till  1855,  — after 
1848,  as  Chief  Justice.  He  also  served  in  the  United  States  Senate  from 
1838  to  1836. 

MASSACHUSETTS. 

The  Hon.  Emort  Washburn.  —  The  life  of  this  eminent  citizen,  lawyer, 
teacher,  and  writer  was  ended  suddenly  and  peacefully  at  his  residence,  in  Cam- 
bridge, on  Sunday,  March  18, 1877.  He  had  been  confined  to  his  house  by  an 
attack  of  acute  pneubionia  for  four  weeks ;  and  was  apparently  recovering,  when 
a  clot  of  blood  in  the  artery  leading  to  the  lungs  proved  almost  instantly  fatal. 
He  was  seventy-seven  years  old,  and  through  the  whole  of  this  long  life  preserved 
a  remarkable  vitality,  with  a  capacity  and  love  of  labor  rarely  equalled. 
Scarcely  was  his  eye  dim,  or  his  natural  force  abated,  when  his  work  on 
earth  ceased. 

He  was  a  native  of  Leicester,  Massachusetts ;  a  graduate  of  Williams  Col- 
lege, from  which,  as  well  as  Harvard,  he  received  the  degree  of  Doctor  of 
Laws  ;  and  commenced  his  career  as  a  lawyer  fifty-six  years  ago.  He  has 
been  a  member  of  both  branches  of  the  Legislature ;  a  Judge  of  the  Court  of 
Common  Pleas;  for  a  short  time,  the  manager  of  one  of  the  largest  manufac- 
turing corporations  in  the  State;  Governor  of  the  Commonwealth;  and,  for  the 
last  twenty  years,  Bussey  Professor  of  Law  in  Harvard  University.  He  was 
the  author  of  the  very  complete  and  valuable  **  Treatise  on  the  American  Law 
of  Easements  and  Servitudes,*'  in  one  volume;  and  of  the  learned  and  able 
•*  Treatise  on  the  American  Law  of  Real  Property,"  in  three  volumes.  His 
interest  in  historical  and  antiquarian  studies  was  frequently  manifested  in  the 
preparation  of  occasional  addresses  and  essays.  He  was  a  Vice-president  of 
the  Massachusetts  Historical  Society;  and,  during  the  winter  preceding  his 
death,  a  representative  of  Cambridge  in  the  Legislature,  and  Chairman  of 
the  Judiciary  Committee  of  the  House  of  Representatives.  He  was  one  of 
the  earliest  and  most  intelligent  promoters  of  our  railroad  system ;  and,  for  the 
grreater  part  of  his  active  life,  a  railroad  director.  He  was  a  member  of  nu- 
merous charitable  organizations,  a  firm  supporter  of  religious  institutions,  a 
zealous  friend  of  popular  education,  and  ready  to  do  his  part  and  more  of  all 
social  duties. 
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He  had  an  even  and  sunny  temper;  and,  with  decided  opinions,  no  animosi* 
ties.  It  was  striking  to  notice  how  often  those  with  whom  he  differed  most 
would  turn  to  him  when  in  want  of  help,  with  a  confidence  that  was  nerer  dis- 
appointed. His  hospitalities  were  very  wide;  and  embraced  not  only  his  large 
circle  of  friends,  and  strangers  who  had  claims  upon  his  attention,  but  also  the 
humble,  the  awkward,  and  the  friendless.  He  was  the  friendliest  of  men; 
he  took  an  interest  in  every  thing  that  concerned  human  welfare ;  he  loved  to 
make  other  people  happy ;  and  was  always  ready  with  counsel  and  assistance  for 
all  who  needed  it.  His  sympathies  were  inexhaustible,  and  he  carried  into 
old  age  the  freshness  and  energy  of  youth. 

His  industry  was  incessant  and  imtiring;  he  thoroughly  believed  in  his 
clients,  and  made  their  feelings  and  interests  his  own ;  he  was  the  personal  friend 
of  every  pupil  in  his  office,  and  of  every  student  in  his  classes;  was  honorable, 
patriotic,  and  humane.  He  did  his  best  in  every  thing  he  undertook,  and  was 
as  unpretending  as  he  was  upright.  Every  faculty  and  capacity  that  was 
given  him  was  diligently  and  conscientiously  employed.  He  was  beloved  in  his 
home ;  honored  and  trusted  by  his  neighbors  and  fellow-citizens ;  he  amply  dis- 
charged the  debt  due  to  his  profession;  and  at  the  close  of  his  laborious,  useful, 
prosperous,  and  happy  life,  has  been  followed  to  the  grave  with  a  tribute  of 
respect,  affection,  and  gratitude  as  sincere  and  universal  as  falls  to  the  lot  of 
man. 

Inter-State  Extradition.  —  Supreme  Court. — Joseph  C,  Davis,  pe- 
titioner^ for  habeas  corpus,  —  The  petitioner  had  been  indicted  in  Vermont  for 
obtaining  money  by  false  pretences,  and  was  arrested  on  a  warrant  issued 
by  the  Governor  of  Massachusetts,  upon  a  requisition  from  the  Governor  of  the 
former  State.  He  claimed  his  discharge  on  the  ground  that  the  indictment 
upon  which  the  proceedings  were  founded  was  defective,  in  that  it  charged  no 
offence  against  the  laws  of  Vermont.  His  claim  was  resisted  on  the  ground 
that  the  question  whether  the  indictment  was  sufficient  could  not  be  raised. 

It  was  urged  in  behalf  of  the  petitioner  that  the  court  was  not  precluded  by 
the  Governor's  warrant  from  inquiring  whether  the  case  was  within  the  law; 
that,  in  Lawrence  v.  Brady,  56  N.  Y.  182,  the  court  held  that,  •*  It  is  a  con- 
dition precedent  to  a  surrender  upon  requisition  that  the  executive  of  the 
State  upon  whom  the  demand  is  made,  be  formally  apprised  of  the  facts  upon 
which  the  duty  depends ;  and  the  court  has  jurisdiction  to  interfere  by  habeas 
corpus,  and  to  examine  into  the  grounds  upon  which  the  executive  warrant  is 
issued ;  and,  in  case  the  papers  are  informal  or  insufficient,  the  prisoner  will 
be  discharged."  And  that  in  7  Blatch.,  in  the  case  of  In  re  Farey,  it  was 
held  that,  'Mt  is  not  enough  in  a  complaint  praying  the  issue  of  a  warrant  in 
an  extradition  case,  to  charge  a  crime  generally ;  but  the  offence  should  be 
clearly  set  forth,  so  that  the  court  can  see  that  a  crime,  for  which  extradition 
can  take  place,  has  been  committed." 

The  court  ordered  that  the  prisoner  be  remanded  to  the  custody  of  the  officer 
arresting  him,  for  the  reason  that  **  the  indictment  sustantially  charges  a  crime 
against  the  laws  of  Vermont,  and  its  technical  sufficiency  must  be  determined 
by  the  courts  of  the  State  in  which  it  was  found,  and  not  by  this  court  upon 
habeas  corpus.** 
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Salvage.  —  Derelict.  —  U.  S.  District  Court. —  One  Anchor  and 
Chain,  —  This  was  a  libel  for  salvage.  The  facts  were  these.  The  steamship 
Palestine^  in  cruising  to  anchor  inside  of  Boston  Light,  at  night,  on  Saturday, 
January  6, 1876,  lost  her  anchor  and  chain.  On  the  following  Monday,  Francis 
H.  Cleverly,  one  of  the  libellants,  master  of  the  wrecking  schooner  Plover^ 
who  joined  his  crew  with  him  in  the  proceedings,  applied  to  the  pilot  who 
had  brought  in  the  steamship,  to  give  him  the  range  of  the  place  where 
the  anchor  and  chain  were  lost.  The  pilot  replied  that  he  supposed  that  the 
agents  of  the  ship,  Warren  &  Co.,  of  Boston,  were  negotiating  for  the  recovery 
of  the  property  ;  and,  if  Captain  Cleverly  would  bring  an  order  from  them,  he 
would  give  him  the  information.  Without  seeing  the  agents.  Captain  Clev- 
erly went  down  with  his  vessel  to  the  place  he  supposed  to  be  that  of  the  loss, 
and  succeeded  in  finding  the  end  of  the  cable.  While  he  was  trying  to  raise 
the  anchor,  which  was  very  heavy  and  was  fast  in  the  clay,  a  wrecker  came  down 
who  had  been  engaged  by  the  agents  of  the  ship  upon  the  terms  that  he  should 
have  $25  if  unsuccessful,  and  950  if  he  brought  up  the  anchor  and  chain.  This 
wrecker  had  a  steam  winch,  and  offered  the  libellant,  who  was  not  provided  with 
such  an  apparatus,  to  let  him  have  the  use  of  it;  he  also  offered  to  buy  out  the 
libellant.  Both  offers  were  rejected,  and  this  wrecker  went  back  to  Boston.  The 
libellant  found  that  he  could  not  raise  the  anchor,  and  went  to  town  and  hired 
a  wrecker  who  had  the  necessary  means,  and  who  had  been  an  unsuccessful 
bidder  for  the  contract,  to  come  and  recover  the  anchor,  which  he  did.  The 
claimants  tendered  the  libellants  $50,  which  was  refused. 

In  delivering  his  opinion,  Lowell,  J.,  said:  — 

"  There  seems  to  be  an  unwritten  law  in  the  harbor  of  Boston,  that  whoever  first 
obtains  possession  of  a  lost  anchor  holds  it  against  all  the  world,  until  the  salvage  is 
paid.  Such  a  usage  cannot  stand  the  examination  of  the  courts.  This  anchor  and 
chain  were  not  derelict  in  any  proper  sense.  Their  owners  were  known  to  the  libel- 
lant, and  it  was  known  that  they  had  the  hope  and  reasonable  expectation  of  recov- 
ering it.  The  libellant  might  have  been  a  bidder  for  the  contract ;  but  he  has  no 
right  to  make  his  bid  with  one  end  of  the  cable  in  his  possession.  When  the  con- 
tractor came  down  and  was  prepared  to  ofi^er  him  $26,  which  represented  the  full 
amount  of  trouble  which  the  libellants  had  saved  him,  they  should  have  accepted 
the  offer.  They  were  likewise  bound  to  accept  the  offer  of  his  steam  winch,  their 
own  appliances  being  inadequate,  by  whuih  they  would  have  saved  a  day  and  a 
large  expense.  The  net  result  of  their  exertions  is  that  the  true  and  known  owners 
of  the  property  have  met  with  delay,  trouble,  and  the  expenses  of  a  lawsuit,  all 
growing  out  of  the  mistaken  notion  that  possession  of  another  man's  property  gives 
the  possessor  a  right  to  deal  with  it  as  he  pleases.  The  cases  of  ships  or  goods 
picked  up  at  sea,  in  which  there  can  be  no  reasonable  ground  to  believe  that  the 
owners  would  ever  have  seen  them  again,  if  the  salvor  had  not  happened  to  find 
them,  have  no  application  to  an  anchor  and  chain  lost  in  a  known  spot  within  the 
limits  of  the  port  where  the  vessel  is  lying.  Considering  that  this  is  the  first  case  of 
the  kind,  I  shall  allow  the  libellants  the  $25  without  costs,  though  in  the  next  case 
of  the  kind  salvage  will  probably  be  refused.    Decree  accordingly" 

The  existence  of  the  unwritten  law  of  the  harbor,  to  which  the  learned 
judge  refers,  would  seem  to  furnish  an  fyrgument  to  those  who  believe  that 
the  Norse  Vikings  were  the  earliest  settlers  on  the  coast. 
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MICHIGAN. 

Partnership. — Smith  et  al.  v.  Sheldon  et  al.  —  Supreicb  (k>URT.  —  An 
interesting  question  regarding  the  relations  of  outgoing  partners  and  the  cred- 
itors of  the  firm  arose  in  this  case.  Smith,  Place,  and  Owen,  who  were  partners, 
and  as  such  indebted  to  the  defendants  in  error,  dissolved  in  June,  1867; 
Place  buying  the  assets  of  the  concern  and  assuming  its  liabilities,  including 
that  to  the  defendants.  The  defendants  soon  after  had  notice  of  this  arrange- 
ment, and,  without  the  knowledge  of  the  plaintilb,  took  from  Place  a  note  in 
the  firm's  name  for  the  amount  of  their  debt,  payable  at  one  day,  with  ten  per 
cent,  interest,  but  did  not  agree  to  receive  the  note  in  payment  of  the  partner- 
ship indebtedness.  Place  became  insolvent  in  1872,  and  the  plaintifb  were 
called  on  to  pay  the  note.  The  defendants  contended  in  the  court  below  that, 
as  they  had  never  received  payment  of  their  bill,  they  were  entitled  to  recover 
it  of  those  who  made  the  debt,  —  the  giving  of  tlie  note,  which  had  remained 
unpaid,  being  immaterial,  —  bbt  the  plaintiffs  insisted  that,  after  the  dissolu- 
tion and  notice  to  the  defendants,  the  plaintiffs  stood  simply  as  sureties  to 
Place,  and  that  any  dealings  with  him  to  the  prejudice  of  the  plaintiffs  would 
discharge  them  from  that  liability;  and  that  the  giving  him  time,  however 
short,  was,  in  law,  injurious  to  them.  The  opinion  of  the  court  (per  Coolet, 
C.  J.),  after  deciding  tliat,  in  the  absence  of  express  authority.  Place  had  no 
right  to  give  the  note,  proceeds: — 

"  For  a  determination  of  the  question  whether  Smith  and  Owen  were  entitled  to 
the  rights  of  sureties,  it  seems  only  necessary  to  point  out  the  relative  positions  of 
the  several  parties  as  regards  the  partnership  debt  Place  by  the  arrangement  had 
agreed  to  pay  this  debt,  and  as  between  himself  and  Smith  and  Owen  he  was  legally 
bound  to  do  so.  But  Smith  and  Owen  were  also  liable  to  the  creditors  equally  with 
Place,  and  the  latter  might  look  to  all  three  together.  Had  they  done  so,  and  made 
collection  from  Smith  and  Owen,  these  parties  would  have  been  entitled  to  demand 
indemnity  from  Place.  This  we  believe  to  be  a  correct  statement  of  the  relative 
rights  and  obligations  of  all. 

"  Now  a  surety,  as  we  understand  it,  is  a  person  who,  being  liable  to  pay  a  debt 
or  perform  an  obligation,  is  entitled,  if  it  is  enforced  against  him,  to  be  indemnified 
by  some  other  person,  who  ought  himself  to  have  made  payment  or  performed  before 
the  surety  was  compelled  to  do  so.  It  is  immaterial  in  what  form  the  relation  of 
principal  and  surety  is  established,  or  whether  the  creditor  is  or  is  not  contracted 
with  in  the  two  capacities,  as  is  often  the  case  when  notes  are  given  or  bonds  taken. 
The  relation  is  fixed  by  the  arrangement  and  equities  between  the  debtors  or 
obligors,  and  may  be  known  to  the  creditor  or  wholly  unknown.  If  it  is  unknown 
to  him,  his  rights  are  in  no  manner  affected  by  it ;  but  if  he  knows  that  one  party  is 
surety  merely,  it  is  only  just  to  require  of  him  that,  in  any  subsequent  action  he  may 
take  regarding  the  debt,  he  shall  not  lose  sight  of  the  surety's  equities. 

"  That  Smith  and  Owen  were  sureties  for  Place,  and  the  latter  was  principal 
debtor  after  the  dissolution  of  the  copartnership,  seems  to  us  unquestionable.  It 
was  then  the  duty  of  Place  to  pay  this  debt,  and  save  them  from  being  called  upon 
for  the  amount.  But  if  the  creditors,  having  a  right  to  proceed  against  them  all, 
should  take  steps  for  that  purpose,  the  duty  of  Place  to  indemnify  and  the  right  of 
Smith  and  Owen  to  demand  indemnity  were  clear.  Every  element  of  suretyship  is 
here  present ;  as  much  as  if,  in  contracting  an  original  indebtedness,  the  contract 
itself  has  been  made  to  show  on  its  face  that  one  of  the  obligors  was  surety  merely. 
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At  already  stated,  it  if  immaterial  how  the  fact  ia  established,  or  whether  the  cred- 
itor is  or  is  not  a  party  to  the  Arrangement  which  establishes  it 

**  This  Tiew  of  the  position  of  the  parties  indicates  clearly  the  right  of  Smith  and 
Owen  to  the  ordinary  rights  and  equities  of  sureties.  The  cases  which  hare  held 
that  retiring  partners  thus  situated  are  to  be  treated  as  sureties  merely,  have  at- 
tempted no  change  in  the  law,  but  are  entirely  in  harmony  with  older  authorities, 
which  hare  only  applied  the  like  principle  to  different  states  of  facts,  where  the 
relative  position  of  the  parties  as  regards  the  debt  was  precisely  the  same.  We 
do  not  regard  them  as  working  any  innovation  whatever.  The  cases  we  particuUrly 
refer  to  are  Oakely  v.  PasseUer,  4  CI.  &  Fm.  207 ;  WiUon  v.  Lloyd,  L.  R.  16  "Eq. 
Cas.  60  ;  and  MeUard  v.  Thorn,  M  N.  Y.  402. 

''  And  it  follows,  as  a  necessary  result  from  what  has  been  stated,  that  Smith  and 
Owen  were  discharged  by  the  arrangement  made  by  the  creditors  with  Place.  They 
took  his  note  on  time,  with  knowledge  thatfPlaoe  had  become  the  principal  debtor, 
and  without  the  consent  or  knowledge  of  the  sureties.  They  thereby  endangered 
the  security  of  the  sureties,  and,  as  the  event  has  proved,  indulged  Place  until  the 
security  became  of  no  value.  True,  they  gave  but  very  short  time  in  the  first  in- 
stance ;  but  as  was  remarked  by  the  Vice-Chancellor  in  Wilson  v.  Lloyd,  L.  R.  16 
Eq.  Cas.  60,  71,  *  the  length  of  time  makes  no  kind  of  difference/  The  time  was  the 
same  in  Fellows  v.  Prentiss,  8  Denio,  612,  where  the  surety  was  also  held  discharged ; 
and  see  Okie  v.  Spencer,  2  Wheat.  258. 

"  But  that  indulgence  beyond  the  time  fixed  was  contemplated  when  the  note 
was  given,  is  manifest  from  the  fact  that  it  was  made  payable  with  interest  In  a 
legal  point  of  view,  this  would  be  immaterial ;  but  it  has  a  bearing  on  the  equities, 
and  it  shows  that  the  creditors  received  or  bargained  for  a  consideration  for  the 
very  indulgence  which  was  gpranted,  and  which  ended  in  the  insolvency  of  Place. 
When  they  thus  bargain  for  an  advantage  which  the  sureties  are  not  to  share  with 
them,  it  is  neither  right  nor  lawful  for  them  to  turn  over  to  the  sureties  all  the  risks. 
This  is  the  legal  view  of  such  a  transaction ;  and  in  most  cases  it  works  substantial 
Justice." 

MISSOURI. 

Equity.  —  Injuxction  against  Threatened  Libel. — Life  Association 
of  America  v.  Boogher.  — St.  Louis  Court  of  Appeals.  The  plaintiffs,  an  in- 
surance company,  filed  their  bill,  alleging  that  the  defendant  bad  composed 
and  published  libels  respecting  them;  that  the  defendant  threatened  still  fur- 
ther to  print  and  publish  libellous  statements  regarding  the  plaintiffs'  busi- 
ness, for  the  purpose  of  injuring  it;  and  that  the  defendant  was  wholly 
insolvent  and  unable  to  respond  in  damages.  The  prayer  was  for  an  injunc- 
tion to  restrain  the  threatened  publication.  The  defendant  demurred,  among 
other  grounds,  for  the  reason  that  a  court  of  equity  has  no  jurisdiction  to 
restrain  the  publication  of  a  libel.  The  opinion  of  the  court  (Gantt,  J.), 
after  some  discussion  of  the  clause  in  the  constitution  of  Missouri  which  pro- 
vides **  that  every  person  may  freely  speak,  write,  or  print  on  any  subject, 
being  responsible  for  the  abuse  of  that  liberty,''  proceeds:  — 

"  In  Great  Britain,  there  is  tio  such  thing  as  what  we  understand  by  the  term  'or- 
ganic law.'  The  king,  lords,  and  commons  of  that  country  can,  whenever  so  minded, 
effect  any  conceivable  change  in  the  institutions  of  the  United  Kingdom.  Hence, 
there  is  no  fundamental  or  constitutional  law  in  that  country,  securing  fireedom  of 
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speech  or  of  the  press,  though  there  is  no  land  m  which  that  freedom  it  practically 
more  assured.  But  not  even  in  that  country,  where  the  rigid  restraints  which  bind 
our  government  do  not  exist,  have  any  of  its  courts,  since  the  abolition  of  the  Court 
of  Star  Cliamber,  asserted  the  Jurisdiction  which  the  plaintiff  inrokes.  When,  in 
the  hurry  of  a  trial  at  iVi'ti  Prius,  an  expression  fell  from  the  lips  of  the  presid- 
ing Judge,  tending  to  the  assertion  of  such  a  Jurisdiction,  or  rattier  imagining  such 
a  jurisdiction  to  be  vested  in  another  court,  the  intimation,  though  plainly  obiter 
dictum,  alarmed  the  vigilance  of  the  English  bar,  and  occasioned  an  unmistak- 
able protest.  In  the  case  of  Du  Bast  v.  Beresford,  2  Camp.  511,  Lord  Ellen- 
borough,  at  iVist  Prius,  let  such  an  expression  fall.  This  was  in  1810,  a  time 
when  Tory  views  of  government  were  in  the  ascendant.  In  the  edition  of  the 
State  Trials,  by  Howell,  in  1816  (vol.  zx.,  note  to  page  798),  the  learned  and 
careful  editor,  annotating  tlie  case  of  Rex  v.  Home,  tried  before  Lord  Mansfield 
in  1777,  says :  ''Mot  unconnected  with  tTie  law  of  libel  upon  which  Mr.  Home  said 
io  much  in  this  case,  is  the  dictum  of  Lord  Ellenborough  in  the  case  of  Du  Bast  v. 
Beres/ord,  2  Campbell's  Nisi  Prius,  611,  being  an  action  for  destroying  a  picture 
whidi  was  publicly  exhibited,  but  which  was  largely  defamatory  of  a  gentleman  and 
his  wife,  who  was  defendant's  sister.  Lord  Ellenborough  (C.  J.  K.  B.)  said:  'If  it 
was  a  libel  upon  the  persons  introduced  into  it,  the  law  cannot  consider  it  valuable 
as  a  picture.  Upon  an  application  to  the  Lord  Chancellor,  he  would  have  granted  an 
injunction  against  its  exhibition,  and  the  plaintiff  was  both  civilly  and  criminally 
liable  for  having  exhibited  it* "  "I  have  been  informed  by  very  high  authority," 
proceeds  Blr.  Howell,  "  that  the  promulgation  of  this  doctrine  relating  to  the  Lord 
Chancellor's  injunction  excited  great  astonishment  in  the  minds  of  all  the  practitioners 
of  the  courts  of  equity,  and  I  had  apprehended  that  this  must  have  happened,  since 
I  believe  there  is  not  to  be  found  in  the  books  any  decision  or  any  dictum  posterior 
to  the  days  of  the  Star  Chamber,  from  which  such  doctrine  can  be  deduced,  either 
directly  or  by  inference  or  analogy,  unless,  indeed,  we  are  to  except  the  proceedings 
of  Lord  EUenborough's  predecessor,  Scroggs,  and  his  associates,  in  the  case  of  Henry 
•Care,  in  which  case  it  was  ordered  that  the  book  entitled  the '  Weekly  Packet  of  Ad- 
vice from  Rome,  or  the  History  of  Popery,'  be  not  further  printed  or  published  by 
any  person  whomsoever."  The  case  of  Care  is  to  be  found  in  7  Howell's  State 
Trials,  p.  1111.  A  case  was  tried  in  1680,  in  the  reign  of  Charles  II. ;  Scroggs,  C.  J., 
presided,  and  Jeffries  prosecuted.  This,  it  seems,  furnished  the  only  precedent,  since 
the  abolition  of  the  Court  of  Star  Chamlter,  on  which  Lord  Ellenborough  could  hare 
relied.  The  law,  as  laid  down  in  England  by  Lord  Eldon,  in  2  Swanston,  412,  418, 
Gee  V.  Pritchard,  and  by  Lord  Langdale,  in  11  Beavan,  p.  112,  CUvrk  v.  Freeman,  and 
in  New  York  by  Chancellor  Walworth,  in  8  Paige,  24,  Brandreth  v.  fjxnce,  utteriy  re- 
pudiates the  decision  of  Scroggs  and  the  unguarded  dictum  of  Ellenborough.  The 
last  authority  is  that  of  an  American  court,  which  treats  almost  contemptuously  the 
suggestion  that  the  publication  of  a  libel  may  be  enjoined.  To  the  same  effect,  see 
§  948  a  of  2  Story  Comm.  on  Eq.  Jurisp.  (11th  edition). 

"  No  case  is  cited  by  the  learned  counsel  for  appellant  in  which  the  jurisdiction 
here  claimed  has  been  exercised.  All  that  they  venture  to  suggest  is,  that  the  va- 
rious English  courts  which  have  refused  to  exercise  such  a  jurisdiction  have  placed 
their  refusal  on  grounds  which  do  not  make  such  refusal  certainly  apposite  to  the 
circumstances  shown  by  this  petition.  The  refusal  has  been  uniform.  The  reasons 
assigned  for  it  have  been  various,  according  to  the  peculiarities  of  the  cases  in  which 
they  were  given.  To  argue  from  the  qualifications  o^  so  many  concurring  refusals, 
that  it  may  be  inferred  that,  but  for  the  qualifications,  the  refusals  would  not  have 
been  made,  would  be  an  exceedingly  unsafe  line  of  argument  anywhere." 
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PENNSYLVANIA. 

Eminent  Domain.  —  Suprrme  Court.  —  Darlington  v.  United  States. 
—  By  act  of  Congress  of  March  3,  1873,  the  Secretary  of  the  Treasury  was 
authorized  **  to  purchase  at  private  sale,  or  if  necessary  by  condemnation  in 
pursuance  of  the  statutes  of  Pennsylvania,**  a  piece  of  ground  in  Pittsburg,  for 
the  erection  of  certain  public  buildings.  By  act  of  April  2,  1873,  the  State 
of  Pennsylvania  consented  **to  the  acquisition  by  the  United  States  **  (of  the 
lands  needed)  .  .  .  **  by  condemnation  in  the  same  manner  as  land  is  now 
taken  for  public  purposes  under  any  .  .  .  statute  for  railroad  or  other  pur- 
poses." The  United  States  proceeded,  pursuant  to  the  Pennsylvania  statute, 
to  condemn  a  parcel  of  land  of  the  plaintiff.  The  plaintiff  resisted  the  pro- 
ceedings, for  the  reason,  among  others,  that  the  legislature  **  cannot  delegate 
the  power  of  eminent  domain."  On  this  point  the  court  (Paxson,  J.) 
says:  — 

**  The  State  may  take  the  property  of  a  citizen  for  public  use  by  virtue  of  the 
right  of  eminent  domain ;  but  it  cannot  take  it  for  the  benefit  of  another  sovereignty 
for  the  use  of  the  citizens  of  the  latter,  nor  can  It  delegate  the  right  of  eminent 
domain  to  another  sovereignty  for  such  purpose.  I  am  aware  that  it  has  been  held 
otherwise  in  Gilmer  v.  Lime  Pointy  18  Cal.  229,  and  in  Burt  v.  The  Merchants*  Ins, 
Co.,  106  Mass.  856.  But  a  different  doctrine  was  asserted  in  Tromhley  v.  Humphrey^ 
28  Mich.  In  that  case,  speaking  of  the  exercise  of  the  power  by  the  State  for 
the  United  States,  the  court  says :  '  For  the  one  to  enter  the  sphere  of  tlie  other,  and 
supply  its  officers  and  machinery  in  the  exercise  of  its  eminent  domain  for  the  benefit 
of  the  other,  would  not  only  be  as  much  without  warrant,  but  also  as  much  a  work 
of  supererogation,  as  for  the  United  States  to  exercise  the  like  authority  and  employ 
the  like  agencies  for  a  foreign  country.'  Again  :  *  the  eminent  domain  in  any  sov- 
ereignty exists  only  for  its  own  purposes ;  and  to  fbrnish  machinery  to  the  general 
government,  under  and  by  means  of  which  it  is  to  appropriate  land  for  national  ob- 
jects, is  not  among  the  ends  contemplated  in  the  creation  of  the  State  governments.' 
The  foundation  of  the  right  of  eminent  domain  is  a  necessity.  The  reason  utterly 
fails  when  one  sovereignty  proceeds  to  take  land  for  the  use  of  another  sovereignty. 
This  seems  to  be  the  view  taken  by  the  Supreme  Court  of  the  United  States  in 
Kohl  V.  The  United  States.  Says  Justice  Strong  :  '  The  proper  view  of  the  right  of 
eminent  domain  seems  to  be,  that  it  is  a  right  belonging  to  a  sovereignty  to  take  pri- 
vate  property  for  its  own  public  uses,  and  not  for  those  of  another.  Beyond  this 
there  exists  no  necessity,  which  alone  is  the  foundation  of  the  right.'  It  is  not  a 
sufficient  answer  to  this  to  say  that  the  public  buildings  proposed  to  be  erected  are 
for  the  accommodation  of  our  own  citizens.  That  is  a  secondary  object.  The  pri- 
mary object  is  the  accommodation  of  the  business  of  the  United  States  government 
and  the  convenience  and  comfort  of  its  officials.  The  citizens  of  this  State  have  no 
rights  in  said  buildings  not  common  to  all  other  citizens  of  the  United  States ;  nor 
have  they  any  control  over  them." 

ENGLAND. 

Petition  of  Right.  —  Court  of  Appeal.  —  Rustomjee  v.  The  Queen. 
We  have  already  noticed  the  decision  made  by  the  Queen's  Bench  division  of 
the  High  Court  in  this  case  (10  Am.  Law  Rev.  792).  This  decision  has  now 
been  afikmed  by  tlie  Court  of  Appeal,  and  the  case  has  excited  much  attention 
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on  account  of  the  supposed  analogy  between  ihe  position  of  the  petitioner,  and 
that  of  the  parties  who  claim  a  share  in  the  Alabama  award.  The  facts  were 
these.  The  petitioner,  a  British  subject,  was  engaged  in  business  in  Hong 
Kong  in  1838.  Certain  Chinese  merchants,  licensed  by  their  government  to 
trade  there,  had  formed  a  company  called  a  **  Cohong,"  by  whose  rules,  if  any 
mteber  indebted  to  a  foreign  merchant  failed  to  pay,  all  the  members  became 
liable  for  the  debt.  The  claim  was  examined,  and,  if  found  correct,  was  en- 
tered on  the  company's  books,  and  payment  was  enforced.  A  member  of  the 
Cohong  indebted  to  the  petitioner  failed;  but,  before  the  claim  could  be  ex- 
amined and  entered,  war  broke  out  between  England  and  China.  The 
petitioner  thereupon  sent  his  claim  to  Captain  Elliott,  the  then  superintendent 
of  trade  of  British  merchants  in  China,  who  promised  that  the  Chinese  govern- 
ment should  be  made  to  pay  it  when  terms  of  peace  were  arranged.  After- 
ward, Sir  Henry  Pottinger,  Elliott's  successor,  promised  the  petitioner,  during 
the  negotiations  for  peace,  that  his  claim  should  be  insisted  on.  A  treaty  of 
peace  was  made  in  1842,  by  which  the  Emperor  of  China  promised  to  pay 
the  Queen  $3,000,000,  *  as  and  for  the  amount  of  debts  due  to  British  subjects 
by  Hong  merchants,'  and  the  money  was  paid  over. 

The  petition  prayed  that  the  Queen  would  direct  the  payment  of  the  pe- 
titioners' claim.  The  Attorney-General  demurred,  and  the  demurrer  was  sus- 
tained by  the  Queen's  Bench.  In  delivering  their  opinion  in  support  of  the 
decision  below,  the  Court  of  Appeal  says:  — 

''  The  treaty  of  1842  between  her  Majesty  and  the  Emperor  of  China,  being  an 
act  of  state,  was  referred  to,  both  in  the  court  below  and  before  us,  to  ascertain  the 
exact  words  upon  which  the  supposed  obligation  had  arisen.  The  fifth  article  of 
that  treaty,  after  providing  for  a  certain  amount  of  freedom  of  trade  on  the  part  of 
British  merchants  residing  in  China,  proceeds  as  follows :  '  And  His  Imperial  Ma- 
jesty further  agrees  to  pay  to  the  British  government  the  sum  of  three  millions  of 
dollars,  on  account  of  debts  due  to  British  subjects  by  some  of  the  said  Hong  mer- 
chants, or  Cohong,  who  have  become  insolvent,  and  who  owe  very  large  sums  of 
money  to  subjects  of  Her  Britannic  Majesty.'  The  sum  is  paid  in  gross,  or  in  the 
rough,  not  as  the  ascertained  total  amount,  but '  on  account  of '  debts  due  to  British 
subjects  by  Chinese  merchants,  who  are  said  to  owe,  not '  three  millions  of  dollars/ 
nor  '  the  said  sum,'  but '  very  large  sums  of  money,'  to  British  subjects.  The  money 
was  paid  to  the  British  government,  not  for  British  subjects,  but  '  on  account  of 
debts  due  to  British  subjects.'  It  was  paid  as  a  lump  sum  in  round  figures.  No 
specific  sum  was  ever  ascertained,  either  between  the  two  governments,  or  between 
the  British  government  and  the  supplicant,  as  the  amount  of  the  supplicant's  claim, 
and  it  is  plain  that  no  such  specific  sum  was  ever  considered  between  the  plenipo- 
tentiaries who  negotiated  the  treaty.  It  is  not,  therefore,  correct  to  say,  as  the  sup- 
plicant does  in  his  petition,  that  this  money  was  ever  paid  to  the  plenipotentiaries 
of  the  Queen, '  for  the  purpose  of  paying  his  claim ; '  it  was  never  received  for  such 
a  purpose ;  and  upon  the  true  construction  of  the  language  of  the  treaty,  quite  apart 
from  higher  and  wider  considerations,  we  think  that  the  case  of  the  supplicant  must 
fail. 

"  Secondly,  upon  these  higher  and  wider  considerations,  as  to  which,  in  a  case  of 
this  kind,  we  ought  not  to  abstain  fh>m  expressing  an  opinion,  we  think  he  fails  also. 
We  assent,  upon  full  consideration,  to  the  reasoning  of  the  judges  in  the  court  below. 
The  making  of  peace  and  the  making  of  war,  as  they  are  the  undoubted,  so  thej 
are,  perhaps,  the  highest,  acts  of  the  prerogative  of  the  Crown.   The  terms  on  whii^ 
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peace  Is  made  are  in  the  absolute  discretion  of  the  sovereign.  If  Captain  Elliott  did 
(to  use  the  words  of  the  petition)  promise  that  the  Queen  would  compel  the  Chinese 
gOYemment  to  pay  these  claims  when  terms  of  peace  were  arranged ;  if  Sir  Henry 
Pottinger  did  promise  that  these  claims  should  be  insisted  on,  and  should  be  paid, 
they  both  exceeded  their  authority,  and  promised  what  they  had  no  power  to  per- 
form, or  to  pledge  the  Queen  to  perform.  The  Queen  might  or  not,  as  she  thought 
fit,  have  made  peace  at  all ;  she  might  or  not,  as  she  thought  fit,  have  insisted  on 
this  money  being  paid  to  her.  She  acted  throughout  the  making  of  the  treaty  and  in 
relation  to  each  and  every  of  its  stipulations  in  her  sovereign  character,  and  by 
her  own  inherent  authority ;  and,  as  in  making  the  treaty,  so  in  performing  the 
treaty,  she  is  beyond  the  control  of  municipal  law,  and  her  acts  are  not  to  be 
examined  in  her  own  courts.  It  is  a  treaty  between  herself  as  sovereign  and  the 
Emperor  of  China  as  sovereign ;  and  though  he  might  complain  of  the  infraction,  if 
infntction  there  were,  of  its  provisions,  her  subjects  cannot  We  do  not  say  that 
under  no  circumstances  can  the  Crown  be  a  trustee;  we  do  not  even  say  that 
under  no  circumstances  can  the  Crown  be  an  agent ;  but  it  seems  clear  to  us,  that  in 
all  that  relates  to  the  making  and  performance  of  a  treaty  with  another  sovereign 
the  Crown  is  not,  and  cannot  be,  either  a  trustee  or  an  agent  for  any  subject  whatever. 
"  We  do  not,  indeed,  doubt  that,  on  the  payment  of  the  money  by  the  Emperor 
of  China,  there  was  a  duty  on  the  part  of  the  English  sovereign  to  administer  the 
money  so  received  according  to  the  stipulations  of  the  treaty.  But  it  was  a  duty  to 
do  justice  to  her  subjects  according  to  the  advice  of  her  responsible  ministers ;  not 
the  duty  of  an  agent  to  a  principal,  or  of  a  trustee  to  a  cestui  que  trttst.  It  there  has 
been  a  failure  to  perform  that  duty,  which  we  only  suggest  for  the  sake  of  argu- 
ment, it  is  one  which  Parliament  can  and  will  correct ;  not  one  with  which  the  courts 
of  law  can  deaL  It  is,  indeed,  in  the  highest  degree  unlikely  that  there  has  been,  or 
ever  will  be,  such  a  failure.  In  this  country,  five  and  thirty  years  would  not  have 
run  their  course  without  the  attention  of  Parliament  being  called  to  the  unjust  with- 
holding of  money  by  the  English  government  from  an  English  subject  entitled  to  it. 
But,  whether  this  is  to  or  not,  it  is  to  Parliament  alone  that  the  supidicant  can  have 
recourse." 

We  print  the  judgment  of  the  court  somewhat  at  length,  because  we  wish 
to  oorrect  the  mistaken  idea  that  this  case  lends  any  support  to  the  pretensions 
of  those  who  have  claimed  that  Congress  has  the  right  to  divert  the  money 
which  the  United  States  received  from  the  purposes  for  which  it  was  paid,  and 
apply  it  to  others  for  which  it  was  never  intended.  The  court  does  not  decide 
that  the  Crown  has  the  right  to  apply  money  received  for  the  subject  to  another 
purpose.  The  language  is  express:  **  We  do  not  doubt  that  there  was  a  duty 
on  the  part  of  the  English  sovereign  to  administer  the  money  so  received 
according  to  the  stipulations  of  the  treaty.''  The  court  decides  only  that  the 
duty  is  one  the  performance  of  which  Parliament  alone  can  enforce.  Our 
Congress,  charged  with  the  same  duty,  can  plead  no  lack  of  power  as  an  excuse 
for  failing  to  perform  it. 

Mr.  Thomas  Lbwin,  the  well  known  author  of  '<  Lewin  on  Trusts,"  died 
January  5th.  Mr.  Lewin,  who  was  born  in  1805,  was  a  graduate  of  Trinity 
College,  Oxford,  and  was  called  to  the  bar  at  Lincoln's  Inn  in  1833.  He  was 
one  of  the  six  conveyancing  counsel  of  the  court  appointed  by  Lord  St. 
Leonards  on  the  passage  of  the  Court  of  Chancery  Amendment  Act  in  1852. 
Aside  from  his  professional  reputation,  Mr.  Lewin  was  well  known  as  an 
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author  and  scholar.  After  somewhat  extended  travels  in  the  East,  he  brought 
out  in  1851  "  The  Life  and  Epistles  of  St.  Paul."  In  1861,  he  put  forth  a 
book  on  the  topography  of  Jerusalem.  He  was  also  the  author  of  **  Fasti 
Sacri,"  or  "  A  Key  to  the  New  Testament  Chronology,"  and  of  **  The  in- 
Tasion  of  Britain  by  Julius  Caesar."  His  extreme  carefulness  is  shown  by  the 
fact  that  he  made  a  special  visit  to  the  Holy  Land  to  verify  the  statements 
contained  in  his  Life  of  St.  Paul. 

Magistrates*  Decisions.  —  There  would  seem  to  be  a  growing  want  of 
care  or  of  capacity  on  the  part  of  English  magistrates  in  finding  out  what  the 
matters  with  which  they  are  called  upon  to  deal  really  are.  Some  little  time 
ago  a  man  was  brought  before  Sergeant  Cox,  charged  with  an  attempt  to  steal, 
and  convicted.  The  court  proceeded  to  sentence  him  to  five  years*  imprison- 
ment, the  maximum  punishment  allowed  by  law  for  an  ** attempt"  being 
three  years,  —  and  that  against  the  remonstrance  of  the  prisoner,  who  exclaimed, 
**  Five  years  for  an  attempt  I  It  is  only  three.*'  The  prisoner  was  afterwards 
brought  back  into  court,  when  it  was  explained  to  him  that  the  court  supposed 
he  had  been  convicted  of  stealing,  and  not  merely  of  the  attempt  to  steal,  and 
the  punishment  was  reduced.  Another  incident  of  the  same  sort  occurred 
recently  at  the  Quarter  Sessions  held  at  Exeter.     The  Law  Times  says:  — 

*•  A  singular  incident  occurred  at  the  recent  Quarter  Sessions  held  at  Exeter.  A 
prisoner  was  convicted  of  having  stolen  four  books  from  an  inn,  and  sentenced  to 
twelve  months'  imprisonment.  He  was  duly  transferred  to  the  jaU,  his  beard  was 
shaven  ofi*,  and  his  hair  close  cropped,  in  conformity  with  the  prison  regulations.  The 
grand  jury,  however,  had  found  no  true  bill.  Through  some  oversight  this  fact  had 
been  overlooked,  and  the  case  was  called  on  as  though  a  true  bill  had  been  found. 
The  facts  becoming  known,  the  prisoner  was  again  brought  up  and  ordered  to  be 
discharged.  An  interesting  question  might,  under  the  circumstances,  be  raised,  Has 
the  prisoner  any  right  of  action  for  false  imprisonment  ?  If  so,  against  whom  should 
it  be  brought  ?  After  all,  the  most  curious  circumstance  in  the  whole  affair  is  that 
one  jury  should  convict  upon  evidence  which  the  other  jury  did  not  think  sufficient 
to  indicate  even  a  primA  facie  liability.  Such  a  circumstance  is  not  calculated  to 
make  the  public  repose  confidence  in  the  verdict  of  juries." 

We  venture  to  add  that  the  magistrate  does  not  seem  clear  ol  blame. 

Women  as  Lawyers.  —  The  Council  of  University  College,  London,  have 
awarded  the  Joseph  Hume  Scholarship  in  Jurisprudence  to  a  lady  who  has 
already  taken  the  first  place  in  all  that  women  are  permitted  to  attend  at  that 
institution,  and  who  is  now  working,  her  way  in  such  active  business  at  the 
law  as  is  allowed  to  persons  who  are  not  called  to  the  Bar. 

Law  Books.  —  The  rapid  increase  in  the  number  of  volumes  of  reports  is 
a  frequent  subject  of  complaint.  It  would  seem,  however,  that  the  number  of 
books  on  law  increases  no  less  rapidly.  There  were  published  in  Great  Britiun 
in  the  year  1876,  101  new  books  on  law  and  jurisprudence,  and  63  new  editions 
of  earlier  works  on  law. 
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To  THB  EdITOM  of  THE   "AMERICAN  LaW  RbVIEW:" — 

Baltjhobb,  Jan.  5, 1877. 

"  Gentlemen,  —  In  your  criticism  upon  'Fraudulent  Conveyancet/  you  say  that  I 
have  not  cited  the  *  leading  and  well  known  case  *  of  Winchester  v.  Clark,  reported  in 
12  Allen,  605.  Now,  if  you  will  take  the  pains  to  examine  the  report,  you  will  find 
that  there  is  no  such  case  there ;  moreover,  no  such  case  has  ever  been  decided. 

"  The  case  that  is  *  leading  and  well  known  *  is  the  case  of  Winchester  v.  Charter, 
12  Allen,  606.  This  case  was  before  the  court  three  times ;  to  wit,  12  Allen  606,  97 
Mass.  140,  and  102  Mass.  272.  If  you  will  turn  to  page  811  of  Fraudulent  Convey- 
ances,' you  will  find  the  case  correctly  cited,  together  with  all  reports  of  it 

'*  Your  criticism  covers  two  pages,  and  in  that  you  have  committed  three  blun- 
ders :  you  misnamed  a  case  by  citing  Winchester  v.  Charter  as  Winchester  v.  Clark; 
you  cited  it  from  12  Allen  605,  instead  of  12  Allen  606 ;  you  erroneously  charged 
that  I  had  omitted  it.  If  you  can  commit  three  blunders  in  two  pages  in  reference 
to  a  decision  in  your  own  State,  what  indulgence  ought  to  be  allowed  to  an  author 
who  cites  five  thousand  cases,  and  fills  six  hundred  pages  ? 

**  I  do  not  undertake  to  say  that  there  are  no  errors  in  the  work.  I  am  too  well 
aware  of  the  difficulty  of  finding  all  the  cases  where  they  are  so  numerous,  and  of 
giving  the  substance  of  the  decisions,  to  make  any  such  assertions.  But  I  do  say 
that  thus  far  you  have  failed  most  signally  to  point  them  out. 

**  The  criticism,  moreover,  shows  the  precise  value  of  criticisms  generally  on 
law-books.  In  order  to  criticise  justly,  the  critic  should  be  as  thoroughly  master  of 
the  subject  as  the  author  is.  This  rarely  happens :  consequently  the  critic,  when  he 
ventures  on  any  thing  beyond  vague  generalities,  only  too  frequently  lays  himself 
open  to  a  criticism  that  is  more  just  than  his  own. 

"  The  law  for  which  you  cite  Smith  v.  Vodges,  you  will  find  on  page  312  et  teq. 

**  In  regard  to  criticism  on  style,  permit  me  to  say  that  I  prepare  my  books  to 
suit  myself ;  and  if  they  cite  cases  correctly,  and  give  the  law  accurately,  I  am  indif- 
ferent to  mere  style.    Trusting  that  you  will  do  me  the  justice  to  print  my  reply, 

"  I  remain  yours  truly, 

"Oelando  F.  Bump." 

We  willingly  publish  this  letter  from  Mr.  Bump,  in  order  that  we  may  correct  an 
error  in  our  last  number,  by  which  some  injustice  was  done  to  that  gentleman.  The 
reviewer  accidentally  wrote  the  name  of  the  defendant  wrong  in  making  a  minute 
of  Winchester  v  Charter,  after  examining  it  in  12  Allen ;  and,  as  Mr.  Bump  cites  it 
from  04  Mass.  instead  of  12  Allen,  a  method  of  citation  not  familiar  to  us,^he  error 
was  not  discovered.  The  faults  in  the  work  to  which  we  especially  called  attention 
were  not  sins  of  omission,  and  the  errors  of  a  critic  can  hardly  be  considered  in  set- 
off to  the  faults  of  a  law-book.    In  regard  to  the  law  laid  down  in  Smith  v.  Vodges, 
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Mr.  Bump  says,  "  you  will  find  it  on  page  812  et  $eq,"    The  **  et  seq."  was  what  we 
especially  objected  to. 

With  Mr.  Bump's  remarks  in  regard  to  his  style,  we  cordially  agree.  We  trust, 
howerer,  that  he  will  not  feel  offended  by  Macaulay's  remark,  that  "  it  is  not  by  his 
own  taste,  but  by  the  taste  of  the  fish,  that  the  angler  is  determined  in  his  choice  of 
bait"— Eds. 

Wfl  have  receiyed  a  letter  in  reference  to  the  story  of  Mr.  Greenleaf  and  General 
Fessenden  told  in  the  notice  of  **  Greenleaf  on  Evidence,"  which  was  published  in  our 
last  number.  We  should  be  glad  to  print  it  in  full,  but  are  prevented  by  want  of 
room.  The  writer  requests  us  to  publish  an  extract  from  "  A  History  of  the  Law, 
the  Courts,  and  the  Lawyers  of  Maine,  by  William  Willis,"  which  contains,  he  tells 
us,  the  true  version  of  the  anecdote.  It  does  not  differ  materially  from  the  story  as 
we  told  it,  except  that  the  part  taken  by  Mr.  Greenleaf  in  our  version  is  ascribed  by 
Willis  to  General  Fessenden.    **  N<m  nottrum  tantoi  oompgnere  lUes" 
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THE  CASE  OF  THE  « FRANCONIA.'* 

Febbuaby  17,  1876,  a  collision  took  place  in  the  English 
Channel,  off  Dover,  one  mile  and  nine-tenths  of  a  mile  from 
Dover  pier,  and  within  two  and  a  half  miles  of  Dover  beach, 
between  the  English  steamer  Strathclyde  and  the  German  steamer 
Franconia.  A  hole  was  pierced  in  the  hull  of  the  Strathclyde^ 
which  soon  sunk,  and  many  lives  were  lost.  The  Franconia  made 
no  attempt  to  render  assistance ;  but  steamed  away,  without  low- 
ering its  boats  into  the  water.  The  excuse  of  the  German  captain 
was  that  he  supposed  his  own  vessel  to  have  been  badly  injured ; 
and  that  the  English  pilot  on  board,  who  was  not  then  in  charge, 
but  had  been  a  very  short  time  before,  having  been  sent  to  ascer- 
tain the  extent  of  damage,  returned  and  cried  out,  "  For  God's 
sake  I  put  the  helm  arport,  and  run  to  the  shore :  I  think  our  ship 
is  going  to  sink  too."  Cross-actions  of  collision  between  the  two 
vessels  were  tried  about  the  1st  of  May,  1876,  in  the  admiralty 
division  of  the  High  Court  of  Justice,  before  Sir  Robert  Philli- 
more  and  two  elder  brethren  of  the  Trinity  House,  by  whom  the 
Franconia  was  adjudged  wholly  to  blame.  An  appeal  was  taken, 
which  was  heard  in  December,  before  James,  Lord  Justice,  and 
Baggallay  and  Brett,  admiralty  judges;  and  resulted  in  an 
affirmation  of  the  judgment  below,  and  a  dismissal  of  the  appeal. 
Meantime,  Ferdinand  Kejm,  the  German  captain,  was  arrested 
at  Dover,  on  the  charge  of  manslaughter  by  negligence.  He  was 
tried  at  the  Old  Bailey,  in  April,  according  to  the  course  of  the 
common  law  in  the  Central  Criminal  Court,  before  Pollock,  B., 

VOL.  XI.  41 


Digitized  by 


Google 


626  THE  CASE  OP  THE  "  PRANCONIA." 

and  a  jury,  and  found  guilty ;  whereupon  the  presiding  judge 
reserved  the  question  whether  that  court  had  jurisdiction.  The 
Central  Criminal  Court  has  power  to  hear  and  determine  offences 
*^  committed  on  the  high  seas  and  other  places  within  the  juri;3- 
diction  of  the  admiralty  of  England." 

The  question  of  jurisdiction  was  twice  argued  before  the  court 
for  crown  cases  reserved :  the  first  time  before  five  judges,  who, 
differing  in  opinion,  ordered  a  reargument.  This  was  had  in 
June,  1876,  before  fourteen  judges,  one  of  whom  died  before  the 
judgments,  and  the  others  delivered  their  opinions  in  November, 
holding,  seven  to  six,  that  the  court  had  no  jurisdiction. 

The  Crown  was  represented  by  the  Attorney  and  Solicitor 
Generals,  with  other  assistants ;  and  the  leading  counsel  for  the 
Franconia  in  the  collision  suits,  as  well  as  for  the  defendant  in 
the  criminal  trial,  was  Benjamin,  Q.  C,  formerly  a  distinguished 
member  of  the  bars  of  Louisiana  and  the  Supreme  Court  of  the 
United  States ;  for  years  a  Senator  from  Louisiana ;  afterwards 
Attorney  General,  Secretary  of  War  and  of  State  for  the  Rebel 
Government ;  who  fled  to  England  at  the  close  of  the  rebellion, 
and,  being  called  to  the  English  bar  at  upwards  of  fifty-five  years 
of  age,  has  attained  there,  with  inconceivable  rapidity,  an  enor- 
mous practice  and  a  conspicuous  position. 

We  do  not  propose  to  review  exhaustively  this  cause,  which 
is  likely  long  to  be  celebrated ;  but  simply  to  call  attention  to  a 
few  of  the  points  involved,  which  seem  to  us  important  and  in- 
teresting :  — 

Fir%t.  All  the  judges  appear  to  have  agreed  that  the  limits 
of  English  counties  extend  only  to  low-water  mark.  Thus,  Sir 
Robert  Phillimore  said  :  — 

^  The  jorisdictioD  which  now  exists  over  offences  committed  at  sea  is 
that  which  was  once  possessed  by  the  court  of  the  admiral.  The  county 
extends  to  low  water  mark,  where  the  '  high  seas '  begin.  Between  high 
and  low  water  mark,  the  courts  of  Oyer  and  Terminer  had  jurisdiction 
when  the  tide  was  out ;  the  court  of  the  admiral,  when  the  tide  was  in." 

Chief  Justice  Cockbum  declared :  — 

"  Whatever  of  the  sea  lies  within  the  body  of  a  county  is  within  tlie 
jurisdiction  of  the  common  law ;  whatever  does  n«t,  belonged  formerly  to 
that  of  the  admiralty,  and  now  belongs  to  the  courts  to  which  the  joris- 
diction  of  the  admiral  has  been  transferred  by  statute ;  while  in  the  estn- 
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aries  or  mouths  of  great  rivers,  below  the  bridges,  in  the  matter  of  murder 
and  mayhem,  the  jurisdiction  is  concurrent  On  the  shore  of  the  outer 
sea,  the  body  of  the  county  extends  so  far  as  the  land  is  uncovered  by  water. 
And  so  rigorous  has  been  the  line  of  demarcation  between  the  two  jurisdic- 
tions, that,  as  regards  the  shore  between  high  and  low  water  mark,  the  juris- 
diction has  been  divided  between  the  admiralty  and  the  common  law, 
according  to  the  state  of  the  tide.  Such  was  the  law  in  the  time  of  Lord 
Coke,  and  such  it  is  still." 

Apparently,  all  the  judges  concurred  in  this  statement.  Indeed, 
all'who  were  in  favor  of  sustaining  the  conviction  must  neces- 
sarily have  done  so,  since,  if  the  manslaughter  had  been  committed 
within  the  body  of  the  county  of  Kent,  the  Central  Criminal 
Court,  an  admiralty  tribunal,  could  have  had  no  jurisdiction,  and 
the  defendant  must  have  been  tried  at  the  assizes  for  that  county. 
It  is  by  no  means  clear,  upon  the  authorities,  that  the  same  rule 
as  to  county  limits  is  established  in  the  United  States.  In  a  very 
learned  note  to  Commonwealth  y,  Roxhury^  9  Gray,  612,  the  pres- 
ent Chief  Justice  of  Massachusetts  remarks  :  ^*  The  boundaries  of 
counties  are  co-extensive  with  the  limits  of  the  Commonwealth, 
for  all  purposes  not  affected  by  the  constitution  and  laws  of  the 
United  States."  Of  course  this  qualification  merely  means,  that, 
for  certain  purposes  within  these  limits,  the  sovereignty  of  the 
Commonwealth  may  be  subordinate  to  that  of  the  United  States, 
under  its  Constitution  and  laws.  The  annotator  could  not  have 
intended  it  to  be  understood  that  the  limits  of  counties,  as  territo- 
rial divisions,  shift  or  vary  according  to  circumstances.  In  the 
opinion  of  Chief  Justice  Shaw,  in  the  case  annotated,  it  is  said  : 
"  Counties  are  composed  of  towns ;  and  for  many  purposes  the 
body  of  the  county  extends  not  only  over  the  shores  of  the  sea, 
but  to  some  distance  below  the  ebb  of  the  tide,  —  for  many  pur- 
poses of  civil  and  criminal  proceedings,  and  for  some  purposes  of 
jurisdiction."  Previously,  the  same  court  had  held,  that  "  all 
creeks,  havens,  coves,  and  inlets  lying  within  projecting  head- 
lands and  islands,  and  all  bays  and  arms  of  the  sea  lying  within 
and  between  lands  not  so  wide  but  that  persons  and  objects  on 
the  one  side  can  be  discerned  by  the  naked  eye  by  persons  on  the 
opposite  side,  are  taken  to  be  within  the  body  of  the  county." 
Commonwealth  v.  Peters^  12  Met.  892.  Very  many  authorities, 
English  and  American,  sustain  the  accuracy  of  this  statement.  The 
question  of  difficulty  is,  How  far  do  the  boundaries  of  counties 
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extend,  not  upon  bays  and  harbors  "  inter  fauces  terrce^^'*  but  off 
the  coast,  "  upon  the  shores  of  the  outer  sea  "  ?  This  question  as 
to  the  limits  of  counties  can  arise  only  upon  the  assumption  that  the 
territorial  domain  of  the  State  extends  beyond  low-water  mark. 
If  the  line  of  the  State  stops  there,  that  of  the  county  can,  of 
course,  go  no  further ;  but  if  the  territorial  domain  of  the  State 
extends  a  marine  league  farther,  is  the  boundary  of  the  county 
co-extensive  therewith?  In  New  York,  under  a  penal  statute  of 
no  extra-territorial  force,  an  action  was  brought  by  an  adminis- 
trator to  recover  damages  for  causing  the  death  of  his  intestate 
by  drowning,  in  consequence  of  a  collision  between  a  sloop,  on 
board  of  which  he  was,  and  a  steamboat  owned  by  the  defendant 
corporation.  The  case  depended  entirely  on  the  question,  whether 
the  waters  of  Long  Island  Sound,  below  low-water  mark,  within 
a  mile  off  shore,  were  within  the  State  of  New  York.  The  court 
said,  "  We  think  there  is  no  force  in  the  suggestion,  that,  if  the 
State  owns  to  the  centre  of  the  sound,  a  considerable  part  of  our 
domain  is  not  partitioned  into  counties  and  towns.  Even  if  the 
statute,  in  declaring  the  bounds  of  the  counties  bordering  on 
the  sound  had  limited  them  in  terms  to  the  line  of  low- water 
mark,  it  would  indicate  nothing  but  the  mere  fact  that  the  legis- 
lature had  deemed  their  extension  to  the  exterior  water-line  of 
the  State  a  matter  of  no  practical  importance  ;  but,  in  the  absence 
of  any  such  limitation,  we  are  clearly  of  opinion  that  the  respec- 
tive counties  and  towns  which  are  bounded  generally  on  the 
sound  comprehend  within  their  limits  the  waters  between  their 
respective  shores  and  the  water-line  of  the  State."  Mahlee  v. 
Transportation  Co,^  86  N.  Y.  858. 

In  November,  1859,  an  indictment  for  kidnapping  was  tried  in 
the  Superior  Court  for  Barnstable  County,  where  the  offence  con- 
sisted in  the  transfer  of  a  fugitive  slave  from  the  brig  on  which 
he  had  concealed  himself,  at  Pensacola,  to  another  vessel,  with  a 
view  to  return  him  to  slavery  in  Florida.  The  two  vessels  were 
lying  off  Hyannis,  far  beyond  low-water  mark,  though  less  than 
three  miles  from  the  shore.  The  defence  claimed  that  the  crime 
was  not  committed  within  the  body  of  the  county  of  Barnstable  ; 
the  government,  that  the  place  was  a  part  of  a  bay  or  harbor 
inter  fauces  terroe.  The  principal  question  submitted  to  the  jury, 
who  returned  a  verdict  of  "  Not  guilty,"  was  whether  the  limits  of 
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the  county  extended  to  the  place  where  the  two  vessels  lay,  from 
one  to  the  other  of  which  the  fugitive  was  transferred.  The 
court  held  that  these  limits  extended  between  the  points  of  land, 
as  far  as  objects  could  reasonably  be  discerned,  from  shore  to 
shore,  and  no  farther.  In  the  course  of  the  trial,  the  presiding 
judge  remarked,  "  If  the  jurisdiction  of  the  State  extends  to  the 
distance  of  a  marine  league  from  the  shore,  as  I  suppose  it  does, 
it  does  not  follow,  as  a  matter  of  course,  that  the  jurisdiction  of  the 
county  of  Barnstable  extends  to  that  distance.  I  do  not  find  any 
authority  to  that  effect."  This  nisi  prius  ruling  was  made  by  one 
of  the  ablest  men  of  his  day,^  who  shortly  after  declined  the 
place  of  Chief  Justice  of  Massachusetts,  upon  the  resignation  of 
Shaw,  C.  J.  But  we  refer  to  it,  chiefly  because  it  led  to  the 
immediate  passage  of  the  following  statute,  1859,  c.  289  (Gen. 
St.  c.  1,  §1.):  — 

^^  The  territorial  limits  of  this  Commonwealth  extend  one  marine  league 
firom  its  sea-shore  at  low-water  mark.  When  an  inlet  or  arm  of  the  sea 
does  not  exceed  two  marine  leagues  in  width  between  its  head-lands,  a 
straight  line  from  one  head-land  to  the  other  is  equivalent  to  the  shore  line. 
The  boundaries  of  counties  bordering  on  the  sea  extend  to  the  line  of  the 
State  as  above  defined.  The  jurisdiction  of  counties  separated  by  waters, 
within  the  jurisdiction  of  the  State,  is  concurrent  upon  and  over  such 
waters." 

The  validity  of  so  much  of  the  foregoing  enactment  as  declares 
the  boundaries  of  counties  to  be  co-extensive  with  the  territorial 
limits  of  the  Commonwealth  is  obviously  indisputable.  To  the 
remaining  provisions  of  the  section  we  shall  refer  hereafter. 

Second.  Chief  Justice  Cockburn  occupies  considerable  space 
in  criticising  and  controverting  the  statement  in  Hale's  Pleas  of 
the  Crown,  vol.  ii.  p.  12,  that,  prior  to  the  35  Edw.  III.,  a.d. 
1362,  the  court  of  King's  Bench  had  usually  cognizance  of 
treasons  and  felonies  done  on  the  narrow  seas,  though  out  of 
the  boundaries  of  counties.  He  reviews  at  length  the  eight 
cases  cited  in  support  of  this  dictum  ;  and  arrives  at  the  conclusion, 
that  the  King's  Bench,  in  dealing  with  cases  occurring  below 
low- water  mark,  and  therefore  dehors  the  limits  of  any  county,  was 
deemed  to  be  exceeding  its  lawful  authority.     The  probability  is, 

1  Charles  Allen,  of  Worcester,  to  whose  memory  we  cannot  refrain  firom  paying  a 
passing  tribute  of  affectionate  respect 
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he  says,  that  the  exercise  of  this  jurisdiction  was  looked  upon  as 
a  usurpation  which  it  was  thought  necessary  to  restrain.  But  Sir 
Travers  Twiss,  the  learned  writer  on  international  law,  in  an 
article  ^  called  forth  by  the  case  of  the  Franconia^  has  given  a  full 
account  of  the  most  ancient  case  on  the  subject  decided  in  25 
Edw.  I.,  A.D.  1297,  in  which  the  judges  of  this  court  used  strong 
language  as  to  their  jurisdiction  upon  the  high  seas.  One  of 
them,  Metingham,  J.,  declaring,  "We  say  we  have  as  much 
power  to  take  cognizance  of  an  act  done  upon  sea  as  upon 
land." 

Curiously  enough,  in  a  recent  Massachusetts  case.  Gray,  C.  J., 
has  taken  occasion  to  apply  to  this  question  his  remarkable 
powers  of  research.  He  says,  "  In  the  most  ancient  times  of 
which  we  have  any  considerable  records,  the  English  courts  of 
common  law  took  jurisdiction  of  crimes  committed  at  sea,  both 
by  English  subjects  and  by  foreigners."*  In  the  course  of 
his  dissertation  he  quotes  at  length  from  Sir  Matthew  Hale's 
unpublished  treatise  on  the  admiralty  jurisdiction,  preserved 
among  the  Hargrave  MS.  in  the  British  Museum ;  a  copy  of 
which,  procured  more  than  forty  years  ago  by  Charles  Sumner 
for  Judge  Story,  is  now  the  property  of  the  Chief  Justice. 
We  will  quote  sentences  only  from  Lord  Hale's  treatise:  "  An- 
ciently, at  common  law,  criminal  causes  done  upon  the  high  sea 
were  heard  and  determined  in  the  King's  Bench,  upon  an  indict- 
ment in  an  adjacent  county  .  .  .  The  jurisdiction  of  the  com- 
mon law  is  far  more  ancient  than  that  of  the  admiralty,  and  the 
latter  of  no  ancienter  addition  than  Edw.  I."  On  the  whole,  we 
think  that  Chief  Justice  Cockbum  is  mistaken  in  supposing  this 
jurisdiction  to  have  been  usurped,  and  in  excess  of  the  right- 
ful authority  of  the  King's  Bench.  But  little  more  than  anti- 
quarian interest  can  attach  to  such  a  discussion  at  the  present 
day. 

Third.  The  Crown  claimed  a  conviction  on  the  ground  that  the 

crime  was  committed  upon  a  British  vessel,  and  therefore  within 

English  territorial  jurisdiction.     This  contention  was  the  occasion 

of  much  ingenious  and  subtle  reasoning.     The  deceased,  when 

drowned,  was  on  board  an  English  steamer ;  and  the  defendant, 

having  caused  her  death,  was  therefore  guilty,  said  the  minority 

1  Law  Magazine,  February,  1877. 

3  Commonwealth  r.  AfcLoon,  101  Mass.  1. 
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of  the  court.    If  it  had  been  an  intentional  and  malicious  act, 
this  might  have  been  so,  answered  the  majority ;  but  an  act  of 
negligence  was  the  only  thing  chargeable  upon  the  accused,  and 
that  was  wholly  committed  on  the  German  steamer  beyond  Eng- 
lish jurisdiction.     Mr.  Benjamin  is  said  to  have  admitted  that  a 
foreigner  would  be  liable  for  murder  committed  within  the  three- 
mile  belt.     His  words  were,  ^^  If  a  man  intentionally  fires  at  a 
man,  I  should  not  contest  it  might  be  murder,  whether  I  carry 
that  admission  too  far  or  not."  ^    This  concession,  and  the  argu- 
ment of  the  minority  on  the  point,  were  founded  mainly  on  the 
authority  of  Bex  v.  Coomes  (1  Leach,  Cr.  C.  888 ;  East  P.  C. 
p.  367),  in  which,  on  a  trial  for  murder  under  an  admiralty  com- 
mission, all  the  judges  held,  that  where  a  shot  had  been  fired  from 
the  shore  at  a  person  in  a  vessel  on  the  sea,  and  had  killed  him 
there,  the  offence  was  cognizable  in  admiralty.     Chief  Justice 
Cockburn  said,  that  case,  "  in  my  opinion,  was  rightly  decided, 
and  I  think  the  same  principle  would  apply  where  the  master  of 
a  vessel  purposely  ran  down  another,  and  by  so  doing  caused 
the  death  of  a  person  on  board.     For,  though  his  immediate  act 
is  confined  to  running  his  ship  against  the  other,  it  is,  neverthe- 
less, his  act  which  causes  the  ship  run  down  to  sink.    It  is  as 
much  his  act  which  causes  the  death  of  the  person  drowned  as 
though  he  had  actually  thrown  such  person  into  the  water.    If, 
therefore,  the  defendant  had  purposely  run  into  the  Strathclyde^ 
I  should  have  been  prepared  to  hold  that  the  killing  of  the  de- 
ceased was  his  act,  where  the  death  took  place  ;  and  consequently 
that  the  act  —  in  other  words,  the  offence  of  which  he  has  been 
convicted  —  had  been  committed    on     board  a  British    ship. 
Whether  the  same  principle   would  apply  to  a  case  of  man- 
slaughter arising  from  the  running  down  of  another  ship,  through 
negligence,  or  to  a  case  where  death  is  occasioned  by  the  careless 
dischai^e  of  a  gun,  is  a  very  different  thing,  and  may  admit  of 
serious  doubt.     For,  in  such  a  case,  there  is  no  intention  accom- 
panying the  act  into  its  ulterior  consequences.     The  negligence 
in  running  down  a  ship  may  be  said  to  be  confined  to  the  im- 
proper navigation  of  the  ship  occasioning  the  mischief:  the  party 
guilty  of  such  negligence  is  neither  actually,  nor  in  intention,  and 
thus  constructively,  in  the  ship  on  which  the  death  takes  place.'' 

^  Opinion  of  Grore,  J. 
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This  subtle  distinction  between  murder  and  manslaughter  is 
wholly  repudiated  by  the  minority  of  the  judges,  Inasmuch  as  it 
is  founded  upon  the  hypothesis,  that  one  who  intentionally  causes 
a  homicide  in  another  jurisdiction  is  constructively  present  where 
the  act  is  done ;  but  that  one  who,  under  the  same  circumstances, 
by  reckless  negligence  causes  deatii,  is  not  constructively  present 
when  the  consequences  of  his  negligence  occur.  It  would  seem 
to  follow,  that,  where  homicide  is  intentional,  but  reduced  by 
adequate  provocation  to  the  grade  of  manslaughter,  the  defend* 
ant  would  be  equally  amenable  as  if  his  ofiTence  were  murder. 
So  that  manslaughter  by  negligence  is  the  only  kind  of  criminal 
homicide  excluded  by  this  part  of  the  reasoning  of  the  Chief 
Justice,  where  the  act  is  done  in  one  jurisdiction,  and  the  actor 
is  in  fact  personally  elsewhere.  But  he  does  not  leave  the  argu- 
ment thus:  he  proceeds  to  maintain  that  the  true  question  is 
not,  whether  the  death,  which  no  doubt  took  place  in  a  British 
ship,  was  the  act  of  the  defendant  in  such  ship,  but  whether  the 
defendant,  at  the  time  the  act  was  done,  was  himself  within  Brit- 
ish jurisdiction.     His  language  is :  — 

''  In  order  to  render  a  foreigner  liable  to  the  local  law,  he  most,  at  the 
time  the  offence  was  committed,  have  been  within  British  territory  if  ou 
land,  or  in  a  British  ship  if  at  sea  .  •  .  According  to  the  doctrine  of  Lord 
Coke,  in  Calvin's  case  (5  Co.  R.),  protection  and  allegiance  are  correlative ; 
or,  as  I  prefer  to  put  it,  it  is  only  for  acts  done  when  the  person  doing 
them  is  within  the  area  over  which  the  authority  of  British  law  extends, 
that  the  subject  of  a  foreign  State  owes  obedience  to  that  law,  or  can  be 
made  amenable  to  its  jurisdiction." 

In  an  earlier  part  of  the  opinion  he  had  said  :  — 

<^  The  jurisdiction  of  the  admiral,  though  largely  asserted  in  theory, 
was  never,  so  far  as  I  am  aware,  —  except  in  the  case  of  piracy,  which,  as 
the  pirate  was  considered  the  communis  hostis  of  mankind,  was  triable  any- 
where, —  exercised,  or  attempted  to  be  exercised,  in  respect  of  offences,  over 
other  than  English  ships.  No  instance  of  any  such  exercise,  or  attempted 
exercise,  after  every  possible  search  has  been  made,  has  been  brought  to  our 
notice." 

And  again  he  says :  '^  The  admiral  never  had  jurisdiction 
over  foreign  ships  on  the  high  seas." 

We  pass  by,  for  want  of  space,  the  discussion  of  these  inter- 
esting questions  as  to  the  jurisdiction  of  English  admiralty  and 
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common-law  courts.  The  Federal-  courts  have  no  common-law 
criminal  jurisdiction ;  but  take  cognizance  solely  of  crimes  pun- 
ishable under  express  statutes  of  the  United  States.  By  succes- 
sive enactments,  both  murder  and  manslaughter,  resulting  from 
blows,  wounds,  or  poisoning  on  the  high  seas,  are  punishable 
where  the  death  takes  place  on  land.  Although  the  language 
of  these  statutes  is  general,  yet  they  are  not  held  to  extend 
to  the  acts  of  foreigners  on  board  foreign  vessels.  The  same 
construction  has  been  put  in  England  upon  the  St.  of  9  Geo. 
IV.  c.  81,  §  8.  But,  in  Michigan  and  Massachusetts,  very  similar 
acts  have  been  held  to  have  a  more  extensive  application.  In 
Commonwealth  v.  Macloon,  101  Mass.  1,  the  officers  of  a  British 
ship — one  of  whom  was  an  Englishman,  and  the  others  citizens 
of  Maine  —  maltreated,  on  board  the  English  vessel  on  the  high 
seas,  an  American  seaman,  so  that  he  died  of  the  injuries  thus 
inflicted  in  Boston ;  and  they  were  all  three  convicted  of  man- 
slaughter. We  have  already,  in  another  connection,  referred  to 
this  very  elaborate  opinion,  which  deals  exhaustively  with  all  the 
learning  on  the  subject.  We  do  not  think  the  English  statute 
fairly  distinguishable  from  that  of  Massachusetts,  of  which  that  of 
Michigan  is  confessedly  in  substance  a  copy.  But  the  principle 
that  a  State  may  properly  by  statute  punish  a  wrongful  act  done 
elsewhere,  which  has  been  attended  with  fatal  consequence  within 
its  borders,  if  the  guilty  party  can  there  be  brought  to  justice, 
seems  to  us  unobjectionable  in  theory,  and  supported  by  strong 
considerations  of  expediency. 

To  say  that  one  who  owes  no  allegiance  to  a  government  is 
not  punishable  for  an  act  done  beyond  its  jurisdiction,  is  a 
plausible  and  well-sounding  aphorism.  In  a  sea-girt  island, 
the  whole  of  which  constitutes  a  single  kingdom,  such  a  state- 
ment is  naturally  accepted  as  the  enunciation  of  an  incon- 
trovertible principle  ;  but,  where  an  invisible  line  separates  two 
governments  along  a  frontier  of  thousands  of  miles,  very  different 
views  are  likely  to  prevail.  A  citizen  of  Northern  Maine,  New 
Hampshire,  or  Vermont,  with  criminal  negligence,  may  maintain 
there  an  insecure  dam,  which  giving  way,  the  flood  of  rushing 
waters  may  destroy  property  or  life  in  the  Dominion  of  Canada ; 
or  he  may  carelessly  let  loose  a  dangerous  animal,  which  may  do 
mischief  across  the  frontier-line  ;  or  he  may  recklessly,  but 
without  design,  so  use  a  fire-arm  as  to  injure  or  kill  a  person 
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across  the  border.  In  all  such  cases,  civil  liability  for  damages  is 
conceded  to  exist  in  the  jurisdiction  where  the  harm  is  done, 
though  the  guilty  person  has  never  been  personally  there.  Is 
not  the  power  to  punish  criminally  for  a  tort,  if  the  legislature 
choose  to  confer  it,  co-extensive  with  the  power  to  exact  damages 
for  it  in  a  civil  action  ?  To  limit  criminal  jurisdiction  over  homi- 
cide where  the  fatal  deed  was  done  in  foreign  territory,  but  death 
ensued  within  the  realm,  to  cases  of  intentional  homicide,  and  to 
resort  to  the  legal  fiction  of  the  constructive  presence  of  the 
wrong-doer  at  the  place  of  death,  seem  to  us  to  establish,  by  arti- 
ficial and  inconclusive  reasoning,  an  inadequate  and  unsatisfactory 
rule.    Indeed,  Chief  Justice  Cockbum  says :  — 

"  One  who  from  the  deck  of  a  vessel,  by  the  discharge  of  a  gun,  either 
purposely  or  through  negligence,  kills  or  wounds  aoother,  is  not  thereby 
transported  from  the  deck  of  his  own  vessel  to  that  of  the  other.  But,  iu 
order  to  render  a  foreigner  liable  to  the  local  law,  he  must  at  the  time  the 
offence  was  committed  have  been  within  British  territory,  if  on  land,  or,  if 
at  sea,  in  a  British  ship.  I  cannot  think  that,  if  two  ships  of  different  nations 
met  on  the  ocean,  and  a  person  on  board  of  one  of  them  were  killed  or 
woanded  by  a  shot  fired  from  the  other,  the  person  firing  it  would  be 
amenable  to  the  law  of  the  ship  in  which  the  shot  took  eflfect." 

We  think  that  this  reasoning  requires  the  adoption  of  the  rule, 
that  no  one  can  be  punished  for  any  crime  not  done  by  him  while 
personally  present  within  the  territorial  jurisdiction  of  the  sover- 
eignty wherein  the  act  was  committed,  unless,  if  absent,  he  was 
amenable  to  its  laws  because  he  owed  allegiance  to  its  govern- 
ment. For  ourselves,  we  prefer  the  principle  enunciated  by  Chief 
Justice  Gray  in  McLoon's  case,  that  every  government  possess- 
ing the  essential  attributes  of  sovereignty  ^^  has  the  general  power 
to  declare  any  wilful  or  negligent  act,  wherever  committed,  which 
causes  an  injury  to  person  or  property  within  its  territory,  to  be 
a  crime,  and  to  provide  for  the  punishment  of  the  offender  upon 
his  being  apprehended  within  its  jurisdiction."  **  Whenever  any 
act,  which,  if  committed  wholly  within  one  jurisdiction,  would  be 
criminal,  is  committed  partly  within  and  partly  without  that 
jurisdiction,  the  question  is,  whether  so  much  of  the  act  as  oper- 
ates in  the  State  where  the  offender  is  indicted  and  tried  has 
been  declared  to  be  punishable  by  the  law  of  that  jurisdiction." 

Fourth^  The  main  question  remains  to  be  adverted  to.     How 
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far  off  shore  does  the  territorial  sovereignty  of  Eugland  extend  ? 
Are  the  limits  of  the  realm  iSxed  at  low-water  mark ;  or,  along 
the  coast,  do  they  include,  for  general  purposes  of  jurisdiction  and 
dominion,  a  belt  or  zone  of  the  breadth  of  a  marine  league  from  the 
shore  ?  No  one  of  the  j^idges  appears  to  have  countenanced  the 
notion  of  any  further  extent  of  sovereignty.  The  idea  of  do- 
minion over  the  narrow  seas  was  universally  rejected,  even  with- 
out being  asserted  in  any  quarter.  In  the  very  powerful  judgment 
of  Chief  Justice  Cockbum,  it  is  scornfully  repudiated.  But  to 
treat  with  wrathful  scorn  conclusions  contrary  to  his  own,  seems 
to  be  an  intellectual  peculiarity  of  the  Chief  Justice ;  who  has, 
however,  fully  established  his  place  among  the  njost  powerful 
legal  intellects  of  this  generation,  —  a  place  to  which  he  would 
have  fairly  entitled  himself  if  he  had  produced  nothing  else 
besides  his  charge  to  the  jury  in  the  Tichbonie  trial  and  his  judg- 
ment in  the  case  under  discussion.  A  kind  of  careless  strength  in 
the  general  tenor  of  his  discourse,  and  immense  vigor  whenever 
his  powers  are  fully  aroused,  seem  to  be  his  chief  characteristics, 
rather  than  accurate  research  and  calm  judicial  impartiality. 
Throughout  the  opinion  in  the  Franeonia  case,  the  abundant  cita- 
tions of  authorities  appear  to  bear  internal  evidence  of  having 
been  collected  for  his  use  by  some  subordinate  rather  than  of 
having  been  derived  from  original  sources  by  his  own  laborious 
investigations. 

To  the  ancient  doctrine  maintained  by  Sir  Leoline  Jenkins, 
and  by  Selden  in  thfe  treatise  styled  "  Mare  Clausum,"  he  refers 
in  such  terms  as  the  following :  "  All  these  vain  and  extravagant 
pretensions  have  long  since  given  way  to  the  influence  of  reason 
and  common  sense.  The  claim  to  such  sovereignty,  at  all  times 
unfounded,  has  long  since  been  abandoned."  After  many  such 
emphatic  disclaimers  of  Britannia's  ancient  pretensions  to  rule  the 
waves  as  a  part  of  her  kingdom,  he  proceeds  to  deal  with  the  prop- 
osition that  there  is  a  territorial  sea  which  forms  a  part  of  the 
realm ;  and  he  denies  altogether  that  any  territorial  right  of  a 
nation  bordering  on  the  sea  exists  over  that  portion  of  the 
adjacent  waters  which  are  within  three  miles  of  the  coast.  "  The 
only  distinction  known  to  the  law  of  England  as  regards  the  sea," 
he  says,  *'  is  such  part  of  the  sea  as  is  within  the  body  of  a  coun- 
try, and  such  as  is  not.  Such  a  thing  as  sea,  which  shall  be  at  one 
and  the  same  time  high  sea  and  also  part  of  the  territory  of  the 
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realm,  is  unknown  to  the  present  law,  and  never  had  an  existence 
except  in  the  empty  and  senseless  theory  of  a  universal  dominion 
over  the  narrow  seas."  Indeed,  he  traces  back  to  the  ancient 
assertion  of  sovereignty  over  the  narrow  seas,  the  origin  of  the 
modern  doctrine  of  jurisdiction  over  the  three-mile  zone,  and 
rejecting  indignantly,  as  extravagant,  the  earlier  pretensions,  he 
seems  to  infer  that  therefore  the  modern  doctrine  is  untenable : 
a  conclusion  which  to  our  mind  is  a  non  %equitur.  He  appar- 
ently agrees  that  a  nation  has  the  right,  under  the  settled  princi- 
ples of  international  law,  to  insist  that  the  sea  within  three  miles 
of  its  coast  shall  be  treated,  in  the  event  of  war  between  other 
powers,  as  neutral  territory,  within  which  no  warlike  operations 
shall  be  carried  on ;  and  also  that  foreigners  may  lawfully  be 
excluded  from  the  fisheries  within  three  miles  of  the  coast. 
**  Possibly,"  he  observes,  "  it  may  not  be  too  much  to  say  that, 
independently  of  treaty,  the  three-mile  belt  of  sea  might  at  this 
day  be  taken  for  these  purposes  as  belonging  to  the  local  State." 
But  he  denies  emphatically,  and  with  frequent  reiteration,  that, 
independently  of  legislation,  the  courts  can  exercise  any  territo- 
rial jurisdiction  beyond  low-water  mark.  If  Parliament  should 
see  fit  to  treat  the  three-mile  zone  as  part  of  the  realm,  '^  that  such 
legislation,  whether  consistent  with  the  general  law  of  nations 
or  not,  would  be  binding  on  the  tribunals  of  this  country, — 
leaving  the  question  of  its  consistency  with  international  law 
to  be  determined  between  the  governments  of  the  respective 
nations,  —  can,  of  course,  admit  of  no  dohbt."  But  he  insists 
that  the  power  of  Parliament  to  legislate  cannot  make  up  for  the 
absence  of  actual  legislation. 

Turning  to  the  opinions  of  the  minority  of  the  court,  the  best 
statement  is  found  in  that  of  Sir  Baliol  Brett,  who  says :  — 

"  The  dispute  is  whether,  by  the  consent  of  all,  certain  limited  rights 
are  given  to  the  adjacent  country,  such  as  the  right  that  the  waters  should 
be  treated  as  what  is  called  a  *  neutral  zone ; '  or  whether  the  water  is,  by 
the  consent  of  all,  given  to  the  adjacent  country  as  its  territory,  with  all 
rights  of  territory :  it  being  agreed  by  such  country,  with  all  others,  that 
all  shall  have  a  free  right  of  navigation  or  way  over  such  waters,  for  harm- 
less passage,  and  some  other  rights. 

<<  If  the  latter  view  be  correct,  the  adjacent  country  has  the  three  miles 
as  its  property,  —  as  under  its  dominion  and  sovereignty :  if  so,  those  three 
miles  are  its  territorial  waters,  subject  to  the  right  of  property,  domiaiooy 
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and  sovereignty.  These  are  all  the  rights,  and  the  same  rights,  which  a 
nation  has,  or  can  have,  over  its  land  territory.  If,  then,  such  be  its  rights 
over  the  three  miles  of  sea,  that  sea  is  as  much  part  of  its  country  or  terri- 
tory as  its  land." 

Probably,  little  practical  importance  will  attach  in  the  future 
to  the  diversity  of  opinion  developed  in  this  discussion.  If  the 
power  to  legislate  over  the  three-mile  zone,  as  a  part  of  its  terri- 
torial dominion,  should  be  exercised  by  any  State  or  nation,  it 
seems  unlikely  that  any  serious  objection  or  complaint  will  be 
made  by  any  other  power.  Very  great  advantages,  and  rare  and 
trifling  inconveniences,  seem  to  us  likely  to  result  from  treating 
the  three-mile  belt  as  a  part  of  the  territory  of  the  adjacent  State, 
to  the  same  extent  as  harbors  and  small  bays  are  now  so  treated, 
by  universal  consent.  And  we  perceive  no  inconsistency  in  prin- 
ciple, or  practical  difficulty,  in  holding  that  this  territorial  sover- 
eignty is  subject  to  the  right  or  easement  of  navigation  over 
the  littoral  waters  to  be  enjoyed  by  all  the  world  except  alien 
enemies.  Nor  would  it  be  impracticable  to  adopt  the  rule  that 
foreign  vessels,  while  enjoying  this  right  of  peaceful  passage  over 
such  territorial  waters,  should  be  exempt  from  the  municipal  laws 
of  the  country  as  to  all  acts  done  on  the  vessels,  which  inflict  no 
injury  upon  persons  not  on  board.  By  the  law  of  France,  an 
immunity  from  criminal  jurisdiction  exists  to  this  extent  as  to 
crimes  committed  upon  foreign  vessels  in  French  harbors;  the 
government  choosing  to  forego  the  exercise  of  its  authority  over 
the  foreign  vessel  and'  crew,  except  when  they  disturb  the  peace 
and  good  order  of  the  port.     Opinion  of  Sir  R.  Phillimore. 

In  consequence  of  the  case  of  the  Franconia^  "  a  territorial 
waters  jurisdiction  bill "  was  introduced  in  the  House  of  Com- 
mons, which  came  up  for  discussion,  April  18,  1877.  In  the 
course  of  the  debate,  the  necessity  of  some  legislation  seemed 
to  be  universally  admitted.  The  Attorney-General  conceded  that 
two  propositions  were  established :  — 

"  Fir$t^  That  a  certain  belt  or  zone  of  water  roand  the  coast  was  territo- 
rial water,  and  formed  part  of  Her  Majesty's  dominions.  Secondly,  That 
that  belt  or  zone  of  water,  being  part  of  the  territory  of  Her  Majesty,  Par- 
liament had  a  right,  by  legislation,  to  give  the  courts  of  the  country  juris- 
diction over  it.  It  was  abundantly  clear  that  it  was  the  recognized  law  of 
nations,  that  there  was  a  belt  of  ocean  which  really  and  truly  formed  part 
of  the  State  it  adjoined,  although  some  doubt  was  expressed  as  to  the 
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width  of  that  helt.  That  belt  of  ocean  was  subject  to  the  easement  of  the 
right  of  free  passage  oyer  it  by  the  ships  of  every  nation  of  the  world ; 
bat,  subject  to  that  easement,  it  formed  part  of  the  territory  of  the  country 
whose  shores  it  washed.  If  that  were  so,  then  it  was  equally  clear  that 
Parliament  had  the  right,  by  enactment,  to  give  the  courts  of  this  country 
jurisdiction  over  it" 

The  bill  proposed  was  withdrawn  by  its  mover,  Mr.  Gorst,  on 
the  ground  that  the  matter  ought  to  be  intrusted  to  the  gov- 
ernment, after  many  assurances  that  the  real  urgency  of  the 
subject  was  fully  recognized  by  the  ministry ;  but  that  its  difficulty, 
delicacy,  and  intricacy  required  further  investigation  and  delib- 
eration. 

In  this  situation,  we  leave  the  English  aspect  of  this  question, 
and  turn  to  examine  briefly  its  condition  under  the  legislative 
and  judicial  decisions  of  our  own  country.  We  have  already 
quoted  the  Massachusetts  statute  of  1859,  which  declares  that 
**  the  territorial  limits  of  the  Commonwealth  extend  one  marine 
league  from  its  sea  shore,  at  low-water  mark."  Previously,  in 
1855,  the  right  to  regulate  the  time  and  manner  of  taking  fish 
in  the  sea  had  been  affirmed  by  the  highest  court  of  the  Com- 
monwealth. In  passing  upon  the  validity  of  a  statute  which  for- 
bade seining  fish  within  one  mile  from  the  shores  of  Nantucket 
and  certain  smaller  islands.  Chief  Justice  Shaw  said :  — 

^  Being  within  a  mile  of  the  shore  puts  it  beyond  doubt  that  it  was 
within  the  territorial  limit  of  the  State,  although  there  might  in  many 
cases  be  some  difficulty  in  ascertaining  precisely  where  that  limit  is.  We 
suppose  the  rule  to  be,  that  these  limits  extend  a  marine  league,  or  three 
geographical  miles,  from  the  shore ;  and,  in  ascertaining  the  line  of  the 
shore,  this  limit  does  not  follow  each  narrow  inlet  or  arm  of  the  sea ;  but, 
when  the  inlet  is  so  narrow  that  persons  and  objects  can  be  discerned 
across  it  by  the  naked  eye,  the  line  of  territorial  jurisdiction  stretches 
across  from  one  headland  to  the  other  of  such  inlet."  Dunham  v.  Lam' 
pherej  3  Gray,  270. 

In  the  Supreme  Court  of  the  United  States,  it  was  decided,  as 
early  as  1818,  in  a  judgment  delivered  by  Marshall,  C.  J.,  "  that 
the  jurisdiction  of  a  State  is  coextensive  with  its  territory, — 
coextensive  with  its  legislative  power ;  but  that  whatever  may 
be  necessary  to  the  full  and  unlimited  exercise  of  admiralty  and 
maritime  jurisdiction  is  in  the  government  of  the  Union.    Con- 
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gress  may  pass  all  laws  which  are  necessary  and  proper  for  giving 
the  most  complete  effect  to  this  power.  Still,  the  general  juris- 
diction over  the  place,  subject  to  this  grant  of  power,  adheres  to 
the  territory  as  a  portion  of  sovereignty  not  yet  given  away." 
United  States  v.  Bevam,  8  Wheat.  886. 

In  a  later  case,  the  same  court  declared,  "Whatever  risk 
below  low-water  mark  is  the  subject  of  exclusive  propriety  and 
ownership  belongs  to  the  State  on  whose  maritime  border  and 
within  whose  territory  it  lies,  subject  to  any  lawful  grants  of  that 
soil  by  the  State,  or  the  sovereign  power  which  governed  iU 
territory  before  the  Declaration  of  Independence.  But  this  soil 
is  held  by  the  State,  not  only  subject  to,  but  in  some  sense  in 
trust  for,  the  enjoyments  of  certain  public  rights ;  among  which  is 
the  common  liberty  of  taking  fish,  as  well  shell-fish  as  floating 
fish.  The  State  holds  the  propriety  of  this  soil  for  the  conserva- 
tion of  the  public  rights  thereon,  and  may  regulate  the  modes  of 
that  enjoyment  so  as  to  prevent  the  destruction  of  the  fishery. 
In  other  words,  it  may  forbid  all  such  acts  as  would  render  the 
public  right  less  valuable  or  destroy  it  altogether.  This  power 
results  from  the  ownership  of  the  soil,  from  the  legislative  juris- 
diction of  the  State  over  it,  and  from  its  duty  to  preserve  unim- 
paired those  public  uses  for  which  the  soil  is  held.  It  has  been 
exercised  by  many  of  the  States."  Whether  the  liberty  of  taking 
oysters  belonged  exclusively  to  the  citizens  of  Maryland,  or  to 
them  in  common  with  all  the  citizens  of  the  United  States,  was 
left  undecided ;  as  also  the  question  whether  the  national  gov- 
ernment, by  treaty  or  act  of  Congress,  could  grant  to  foreigners 
the  right  to  participate  therein.  Smithy.  Maryland^  18  How.  71. 
But  a  vessel  owned  by  a  citizen  of  Pennsylvania,  and  duly  enrolled 
and  licensed  to  be  employed  in  the  coasting  trade  and  fisheries, 
was  adjudged  to  have  been  lawfully  forfeited  by  a  county  court  of 
Maryland  for  violating  a  statute  of  that  State. 

Some  of  the  questions  thus  left  undetermined  have  been  adju- 
dicated before  the  same  tribunal,  as  recently  as  in  May,  1877.  In 
McCready  in  error  v.  Virginia^  the  entire  court  has  held  that  a 
State  can  lawfully  prohibit  the  inhabitants  of  another  State  from 
participating  in  its  fisheries  within  tide-waters ;  that  the  owner- 
ship of  the  bed  of  the  sea,  the  tide-waters  themselves,  and  the 
fish  in  them,  so  far  as  they  are  capable  of  ownerehip  while  run- 
ning, is  vested  in  the  respective  States  within  the  jurisdiction  of 
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which  these  waters  are,  as  a  property  right,  subject  to  the  para- 
mount right  of  navigation,  the  regulation  of  which  in  respect  to 
foreign  and  inter-state  commerce  has  been  granted  to  the  United 
States ;  but  that  there  has  been  no  such  grant  of  power  over  the 
fisheries  which  remain  under  the  exclusive  control  of  the  State. 
The  soil  covered  by  water  is  as  much  a  part  of  the  public  domain 
as  the  dry  land,  and  is  equally  within  the  exclusive  control  of 
State  legislation. 

Neither  of  these  decisions,  however,  determines  the  extent  of 
the  territorial  jurisdiction  of  the  States  of  the  Union,  either  off 
the  coast  of  the  sea  or  within  bays  and  gulfs  between  headlands. 
It  is  tolerably  safe  to  assert  that  there  is  no  just  claim  to  extend 
territorial  sovereignty  beyond  a  marine  league  from  the  shore, 
except  in  bays  the  headlands  of  which  are  not  more  than  six 
miles  apart.  To  this  conclusion  all  the  reasoning  of  all  the  judges 
in  the  case  of  the  Franconia  strongly  tends ;  and  it  accords  with 
the  vast  preponderance  of  such  authority  as  can  be  collected 
from  treaties,  diplomatic  discussions,  and  the  writings  of  au- 
thors on  international  law.  The  consensus  of  jurists  and  the 
common  consent  of  civilized  nations  have  apparently  settled  this 
limit  beyond  reasonable  controversy.  Should  any  government  at 
the  present  day  assume  sovereignty  over  a  more  extensive  portion 
of  the  sea,  either  by  way  of  general  jurisdiction  or  control  of 
the  fisheries,  or  for  any  other  purposes,  its  pretensions  would  be 
likely  to  be  rejected  and  resisted  by  all  other  civilized  nation^ 

DwiGHT  Foster. 
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PRIMITIVE  NOTIONS  IN  MODERN  LAW. 
No.  n. 

The  object  of  the  following  investigation  is  to  prove  the  historical 
truth  of  a  general  result,  arrived  at  analytically  in  the  pages  of 
this  Review  five  years  ago.^  It  shall  be  stated  in  a  few  words. 
All  special  rights  are  legal  consequences  of  a  special  group  of 
i^cts.  The  law  determines  what  facts  must  co-exist  for  speciid 
consequences  to  follow,  as  well  as  what  the  consequences  shall 
be.  Thus  the  courts  say,  that,  for  a  binding  contract,  there  must 
be  not  only  a  promise,  but  a  consideration  and  so  forth.  Then 
the  legislature  adds,  that,  in  contracts  of  certain  sorts,  there 
must  also  be  a  writing.  A  party  is  entitled  to  any  given  right 
in  the  first  instance,  because  all  the  requisite  facts  are  true  of  him. 
But  it  frequently  happens,  especially  in  modern  law,  that  a  per- 
son acquires  the  special  right,  although  the  facts  upon  which  it 
is  primarily  founded  are  not  true  of  him,  or  are  true  only  in  part. 
In  this  way  not  only  has  the  sphere  of  alienability  been  extended, 
but  the  peculiar  consequences  attached  to  privity  of  title  have 
been  introduced  into  the  law.  How  does  this  happen  ?  How 
can*  a  man  who  has  not  used  a  way  for  twenty  years  acquire  a 
right  by  prescription  ?  How  can  a  man  sue  or  be  sued  on  a  con- 
tract to  which  he  was  not  a  party?  The  article  referred  to 
furnished  further  examples,  and  the  answer  there  given  was  that 
in  such  cases  there  is  a  fictitious  identification  of  distinct  persons 
for  the  purpose  of  transferring  or  completing  the  right.  We  have 
now  to  consider  what  light  history  will  throw  on  the  same  ques- 
tion, and  for  that  purpose  it  will  be  well  to  start  with  the  test  case. 
If  a  man,  who  has  used  a  way  over  his  neighbor's  land  to  his  own 
for  ten  years,  sells  his  estate,  and  the  buyer  goes  on  with  the  use 
for  ten  years  more,  the  buyer  gets  the  same  advantages  which  he 
would  have  gained  by  using  the  way  himself  for  the  whole  twenty 
years.  In  other  words,  a  buyer  can  add  the  seller's  time  of 
adverse  user  to  his  own,  for  the  purpose  of  making  out  an  enjoy- 

1  7  Am.  Law  Rev.  46. 
TOL.  XI.  42 
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ment  long  enough  to  give  him  a  right  by  prescription.  What  is 
the  legal  reason  for  this  rule  ?  Or,  since  the  law  so  decides,  why- 
is  an  opposite  rule  laid  down  for  a  disseisor  ? 

No  need  seems  to  have  been  generally  felt  of  any  other  expla- 
nation than  the  spontaneous  action  of  intelligence,  irrespective  of 
special  conditions.  Bearing  in  mind,  however,  that  the  ques- 
tion is  not  how  men  came  to  desire  the  advantage  in  question, 
but  by  what  reasoning  the  law  brought  it  to  pass,  an  attempt 
will  be  made  to  show  that  the  rule  as  to  the  joinder  of  times 
between  buyer  and  seller  grew  out  of  an  analogy  which,  after  con- 
siderably affecting  the  Roman  law,  has  had  a  still  wider  influence 
upon  our  own ;  which  has,  indeed,  become  one  of  those  funda- 
mental assumptions  which  it  is  the  business  of  the  jurist  to  mark 
and  to  explain.  Some  readers  of  this  Review  will  be  prepared  to 
find  the  analogy  sought  in  the  relation  of  heir  to  ancestor. 

For  the  purposes  of  the  law,  the  heir  was  feigned  to  be  the  same 
person  as  the  ancestor,  not  by  an  arbitrary  invention,  but  on 
grounds  which  have  long  been  understood.  This  fiction  of  iden- 
tity was  used  by  the  praetors  and  jurisconsults  to  cover  the  fact 
that  there  had  been  a  change,  and  to  account  for  the  heir's  assum- 
ing rights  and  obligations  which  he  could  not  assume  in  his  own 
character.  The  fiction  was  so  convenient  that  it  was  extended 
by  another.  The  blood  relations  to  whom  the  praetor  gave  the 
benefits  of  the  inheritance,  although  they  were  not  heirs,  and 
could  not  be  admitted  to  the  succession  according  to  the  strict- 
ness of  the  ju9  dviUy^  were  allowed  by  him  to  sue  for  property 
or  debts  belonging  to  the  inheritance,  on  the  fiction  that  they 
were  the  civil  heirs.  The  lonorum  possessor^  we  are  told  by 
Gains,  ^^Jicto  se  herede  agit.'*^^  ^^  Seredis  loco  constituuntur^*^  ia 
the  language  of  Ulpian.^  So  the  Jidei  commiasariusy  who  was  a 
praetorian  successor,*  "  in  aimilitvdinem  heredis  consistiL^*  * 

One  of  the  early  forms  of  instituting  an  heir,  it  wiU  be  remem- 
bered, was  a  sale  of  the /ami'Zia.®  This  sale  of  the  universitas  was 
extended  beyond  the  case  of  inheritance  to  that  of  bankniptcy, 
when  it  was  desired  to  put  the  bankrupt's  property  into  the  hands 
of  a  trustee  for  distribution.    The  "  emptor  lonorumy^  as  he  was 

1  D.  88,  8, 1,  pr.  «  rr.  8  84. 

»  Fragm.  xxviiL  8  12;  D.  87, 1, 2.  *  D.  41, 4, 2,  8  19;  D.  10, 2,  21 

«  Nov.  1, 1,  §  1.    Cf.  JuBt  Inst  2,  24,  pr. ;  and  then  Gains,  ii.  §$  251, 252. 
•  Gains,  ii.  %l^etuq. ;  cf.  ib.  §§  262,  35. 
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called,  also  *'^ficto  %e  herede  agit.''  ^  Paulus  says,  broadly,  "  Hi, 
qui  in  universum  jus  succedunt,  heredis  loco  habentur."  * 

The  fiction,  as  such,  could  hardly  be  used  with  propriety,  ex- 
cept to  enlarge  the  sphere  of  universal  successions.  So  far  as  it 
extended,  however,  the  joinder  of  times  which  we  are  discussing 
followed  as  of  course.  There  was  no  addition,  legally  speaking ; 
but  one  continuous  possession.  It  is  not  surprising,  therefore,  to 
find  that  Paulus,  in  accounting  for  such  a  joinder  between  a 
legatariun  and  his  testator,  uses  the  same  explanation:  ^^In  re 
legata  in  accessione  temporis  quo  testator  possedit,  legatarius 
quodammodo  quasi  heres  est."  ®  Yet  a  legatarius  was  not  a  uni- 
versal successor,  and  for  most  purposes  stood  in  marked  contrast 
with  those  who  took  per  universitatem.^ 

The  express  fiction  of  inheritance,  it  is  fully  admitted,  stopped 
here.  But  it  had  made  the  notion  familiar,  that  one  man  might 
have  the  advantage  of  a  position  filled  by  another,  although  not 
filled,  or  only  partially  filled,  by  himself;  and  it  afforded  an  analogy 
which  would  justify  such  a  conclusion  in  new  cases.  As  we  have 
seen,  the  analogy  was  applied  in  terms  to  a  sale  of  the  universitas 
for  business  purposes,  and  to  at  least  one  case  of  singular  succes- 
sion. The  joinder  of  times  between  vendor  and  purchaser  was  an 
extension  (probably  a  later  extension)  of  the  same  principle.  We 
may  read  the  whole  explanation  of  its  appearance  in  a  passage 
from  ScsBvola  (b.  o.  30)  :  "  [ Accessiones  possessionum]  plane  tri- 
buuntur  his  qui  in  locum  aliorum  succedunt  sive  ex  contractu  sive 
voluntate :  heredibus  enim  et  his,  qui  successorum  loco  habentur, 
datur  accessio  testatoris.  Itaque  si  mihi  vendideris  servum  utar 
accessione  tua."  ^  It  will  be  noticed  that  the  joinder  of  times  is 
given  to  those  "  who  succeed  to  the  place  of  another j  whether  by 
contract  or  will."  Ulpian  cites  a  similar  phrase  from  a  jurisconsult 
of  the  time  of  the  Antonines :  *'  Ab  eo  in  cujus  locum  hereditate 
vel  emptione  aliove  quo  jure  successi."*  Suecedere  in  locum 
aliorum^  like  sustinere  personam^  is  an  expression  of  the  Roman 
lawyers  for  those  continuations  of  one  man's  legal  position  by 
another,  of  which  the  type  was  the  succession  of  heir  to  ancestor. 

1  Gahit,  IT.  S  86.  This  form  of  action  it  said  to  have  been  confined  to  the  venditio 
bworum  mortui    Scheurl,  Lehrb.  der  Inat  §  218,  p.  407,  6th  ed. 

«  D.  60. 17, 128.  •  D.  41,  8, 14,  $  1. 

«  D.  41, 1,  62;  D.  48,  8, 1,  $  6;  Gains,  n.  {  97 ;  Just.  List  2, 10,  $  H. 
»  D.  44,  8, 14,  §  1.  «  D.  48, 19,  8,  §  2. 
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Thus  Gaius,  in  the  passage  already  cited  as  to  the  bonorum  po9» 
sessor^  speaks  of  his  succeeding  in  locum  defuncti  prcetorio  Jure,  et 
non  legitimo;  the  successio  in  locum  defuncti  being  the  general 
formula  applicable  to  all  who  came  in  by  either  law.  Succedere, 
alone,  is  used  in  the  sense  of  "  inherit ; "  ^  and  9ucce99io,  in  that  of 
"  inheritance."  ^  The  succession  was  the  inheritance ;  and  it  is 
believed  that  scarcely  any  instance  will  be  found  in  the  Roman 
sources  where  succession  does  not  carry  that  analogy  with  it,  and 
indicate  the  partial  assumption,  at  least,  of  a  persona  formerly  sus- 
tained by  another.  But  the  succession  which  admits  a  joinder  of 
times  is  not  confined  to  hereditary  succession.  It  may  be  ex  con- 
tractu or  emptione  as  well  as  voluntate  ;  and  the  jurists  often  men- 
tion antithetically  successions  in  universum  jus,  and  those  in  rem^ 
or  in  rei  tantum  dominium.  "  In  locum  successisse  accipimus  sive 
in  universitatem  sive  in  rem  sit  successum."  *  Savigny  very  nearly 
expressed  the  truth,  although  he  does  not  seem  to  have  had  any 
historical  explanation  present  to  his  mind.  He  says,  somewhat 
too  broadly,  "  Every  accessio,  for  whatever  purpose,  presupposes 
nothing  else  than  a  relation  of  juridical  succession  between  the 
previous  and  present  possessor.  For  succession  does  not  apply  to 
possession  by  itself."  * 

Another  expression  of  Ulpian's  gives  a  further  confirmation 
to  the  present  argument.  He  speaks  of  the  benefit  of  joinder 
as  derived  from  the  persona  of  the  grantor.  '*  Cum  quis  utatur 
adminiculo  ex  persona  auctoris,  uti  debet  cum  sua  causa  suisque 
vitiis :  denique  addimus  in  accessione  de  vi  et  clam  et  precario 
venditoris."  ...  §  11.  "  Sed  et  is,  cui  res  donata  est,  accessione 
utetur  ex  persona  ejus  qui  donavit."  * 

Justinian's  Institutes,  after  stating  that  diutina  possessio,  begun 
by  the  deceased,  is  continued  (^continvMur^  in  favor  of  the  heir  and 
bonorum  possessor y  proceed,  in  the  following  section,  to  mention  the 
joinder  between  buyer  and  seller  as  of  later  introduction.  "  Inter 
venditorem  quoque  et  emptorem  conjungi  tempora  divi  Severus 

1  D.  60,  4, 1,  §  4 ;  cf.  Cic.  de  Off.  3, 19,  76. 

2  C.  2,  3,  21 ;  C.  6, 16,  2 ;  cf.  D.  38, 8, 1,  pr. 

«  Ulp.  D.  43,  3,  1,  §13;  cf .  D.  21,  8, 8,  §  1 ;  D.12,2,7&8;  D.  89, 2,  24,  §  1. 

«  Kecht  des  Besitzes,  §  11,  7th  ed.  p.  1S4,  n.  1,  Eng.  tr.  124  n.  <;  cf.  7  Am.  Law 
Rev.  49,  69,  64,  66. 

*  D.  41,  2, 13,  §§  1, 11.  Other  cases  put  by  TJlpian  stand  on  a  difierent  fiction. 
After  the  termination  of  t^  precarium,  for  instance,  ^n^ih(ryiificft»  nunquamjuit$e  pot- 
sessus  ab  ipso  detentore,    Gothofred,  note  14  (Elz.  ed.). 
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et  Antoninus  rescripserunt."  ^  We  have  already  seen  that  the 
general  notion  of  the  joinder  of  times  was  familiar  to  Scsevola,  so 
that  we  can  only  attribute  its  extension  to  Antoninus.  The 
language  of  Justinian  may  refer  to  the  rescript  mentioned  by  Mar- 
cian,  by  which  "  cavetur  ut  in  rebus  mobilibus  locus  sit  praescrip- 
tioni  diutinae  possessionis,"  ^  naturally  extending  the  doctrine  to 
that  new  case.  A  slight  difference  will  be  noticed  between  the 
words  contimuttur  and  conjun^L  This  may  have  been  accidental ; 
but,  undoubtedly,  there  was  a  wide  distinction  between  succession 
by  inheritance  and  succession  by  purchase ;  and  we  need  not  hesi- 
tate to  admit  that  the  jurisconsults  were  hardly  conscious  that 
they  applied  to  the  latter  a  way  of  thinking  which  they  derived 
from  the  former  relation.  Paulus,  in  the  very  passage  in  which  he 
accounts  for  the  joinder  of  times  between  testator  and  legatariuB^ 
on  the  ground  that  the  latter  is  in  a  certain  sense  quasi  heir, 
lays  down  the  law  as  to  vendor  and  purchaser,  without  suggesting 
a  similar  explanation.  The  purchaser  does  not  seem  to  have 
been  so  fully  identified  with  the  seller  as  the  heir  with  the  ances- 
tor, even  with  reference  to  his  rights  over  the  thing  sold.  "  Ple- 
nius  est  jus  successionis  quam  emptionis."^  Paulus  says  that  a 
purchaser  of  a  thing  which  he  knows  to  belong  to  another  can- 
not get  a  title  by  usucaption,  although  the  vendor  had  begun  to 
do  so.  On  the  other  hand,  the  heir  of  a  bona  fide  purchaser  may 
gain  a  right  under  the  same  circumstances.*  But  Ulpian,  in  a 
passage  to  be  cited  presently,  uses  language  which  has  been  con- 
strued to  put  a  purchaser  on  an  equal  footing  with  the  heir.* 

The  way  of  thinking,  however,  which  led  to  the  joinder 
of  times,  is  equally  visible  in  other  cases.  Thus,  the  time  during 
which  a  former  owner  did  not  use  an  easement  imputatur  ei 
qui  in  ejus  loco  successitfi  So  the  exceptio  rei  venditoe  et  traditce^ 
the  defence  that  the  plaintiff  had  sold  and  delivered  the 
thing  in  controversy  to  the  defendant,  was  available  not  only  to 
the  purchaser,  but  to  his  heirs  and  a  second  purchaser,  etsi  res  ei 
nonfy^rit  tradita;  and  also  against  the  successors  of  the  vendor, 
sive  in  universum  jvs  sive  in  earn  dumtaxat  rem  successerintJ    So 

1  Inst.  2,  6,  §  18.  «  D.  44,  3,  9.  »  D.  41,  2, 18,  §  4. 

<  D.  41,  4,  2,  §§  17.  19 ;  cf.  D.  41,  2,  18,  §  18. 
*  D.  50, 17, 166,  §  2 ;  but  cf.  D.  41,  2, 18,  §  18. 

^  Paulas,  D.  8,  6, 18,  §  1.   This  seems  to  be  written  of  a  rural  serritude  (aqua), 
which  was  lost  hy  mere  disuse,  without  adverse  user  hy  the  servient  owner. 
7  Hermogenianus,  D.  21,  3, 8. 
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if  one  uses  a  way  wrongfully  as  against  my  attetor^  Ulpian  says,  • 
*^  Kecte  a  me  via  uti  prohibetur  et  interdictum  ei  inutile  est,  quia 
a  me  videtur  vi  vel  clam  vel  precario  possidere  qui  ab  auctore  meo 
yitiose  possidet.  Nam  et  Pedius  soribit,  si  vi  aut  clam  aut  precario 
ab  eo  sit  usus,  in  cujus  locum  hereditate  vel  emptione  aliove  quo 
jure  suocessi,  idem  esse  dicendum :  cum  enim  successerit  quis  in 
locum  eorum,  sequum  non  est,  nos  noceri  hoc,  quod  adversus  eum 
non  nocuit,  in  cujus  locum  successimus."  ^ 

So  after  the  formal  oath  of  a  party  to  an  action,  Ulpian  says, 
the  pr»tor  "  de  eo  quod  juratum  est  poUicetur  se  actionem  non 
daturum  neque  in  eum  qui  juravit  neque  in  eos  qui  in  locum  ejus 
cui  jusjurandum  delatum  est  suocedunt;''  and  the  sentence  is 
continued  from  Paulus,  ^*  etiamsi  in  rem  successerint."  ^  So  in 
a  case  of  contract  ^- ^^  Adicitur  in  hac  stipulatione  et  heredum 
nomen  vel  successorum  eorumque  ad  quos  ea  res  pertinet.  Suo- 
cessores  autem  non  solum  qui  in  universa  bona  succedunt,  sed 
et  hi,  qui  in  rei  tantum  dominium  successerint,  his  verbis  conti- 
nentur :  "  *  a  passage  which  is  cited  by  Gothofred  as  authority  for 
the  proposition,  that  an  action  lay  against  the  singular  successor.^ 
So,  ''  Pactum  conventum  cum  venditore  factum  si  in  rem  oonsti- 
tuatur,  secundum  plurium  sententiam  et  emptori  prodest,  •  •  • 
Secundum  Sabini  autem  sententiam  etiamsi  in  personam  ooncep- 
tum  est,  et  in  emptorem  valet :  qui  hoc  esse  existimat  et  si  per 
donationem  successio  facta  sit'*  *  To  these  special  cases  may  be 
added  general  expressions  which  show,  that,  for  most  purposes, 
whether  of  action  or  defence,  the  position  of  the  buyer  was  the 
same  as  that  of  the  seller,  to  whose  place  he  had  succeeded.^ 

It  would  seem  that  in  the  Roman  law,  as  in  ours,  there  was 
no  succession  between  a  wrongful  possessor  and  the  person  di^- 

1  D.  43, 19,  8,  §  2.  The  yariation  actore,  argued  for  bj  Savigny,  is  condemned 
by  Mommsen,  in  his  edition  of  the  Digest.    It  seemB  rightly. 

«  D.  12,  2,  7  &  8.  »  Ulp.  D.  89,  2,  24,  §  1 ;  cf.  D.  8,  6,  7. 

*  D.  89,  2, 17,  §  8,  n.  79,  El«.  ed. 

ft  PauluB,  D.  2,  14, 17,  §  6. 

0  "Cum  quis  in  alii  locum  successerit  non  est  equum  ei  nocere  hoc,  quod 
adversus  eum  non  nocuit  in  cigus  locum  successit :  Plerumque  emptoris  eadera  causa 
esse  debet  circa  petoidum  ac  defendendum,  quae  fuit  auctoris."  Ulp.  D.  60, 17, 166, 
§§  2,  8.  "  Qui  in  jus  dominiumye  alterius  succedit,  jure  ejus  uti  debet."  Paulus,  D. 
50, 17, 177.  "  Non  debeo  melioris  condicionis  esse,  quam  auctor  mens,  a  quo  jus  in  me 
transit."  Paulus,  D.  60,  17, 175,  §  1.  **  Quod  ipsis  qui  contraxerunt  obstat,  et  suc- 
cessoribus  eorum  obstabit."  Ulp.  D.  60, 17, 148.  '^Nemo  plus  juris  ad  alium  trans- 
ferre  potest,  quam  ipse  baberet."    Ulp.  D.  60, 17, 54. 


Digitized  by 


Google 


PRIMITIVE  NOTIONS  IN  MODERN  LAW.  647 

possessed.  **  Ne  vitiosaB  quidem  possessioni  uUa  potest  aocedere."  ^ 
The  ancient  possibility  of  gaining  the  inheritance  by  usucaption 
had  been  forgotten  in  Ulpian's  time ;  and,  without  the  element  of 
consent,  there  was  no  likeness  to  be  laid  hold  of. 

It  will  now  be  interesting  to  search  the  German  sources.  It  is 
not  however  proposed  to  argue  the  vexed  question,  whether  the 
German  heir  was  a  universal  or  singular  successor ;  or  how  far,  if 
at  all,  buyer  and  seller  were  originally  identified.  The  analogy 
between  purchaser  and  heir  seems  to  have  been  used  in  the  folk 
laws,  —  but,  mainly  at  least,  for  a  different  purpose  :  this  was  to 
enlarge  the  sphere  of  alienability.  The  transfer  of  property, 
which  at  first  could  not  be  given  outside  the  family,  was  worked 
out  through  the  form  of  making  the  grantee  an  heir.  Serei^  as 
Beseler  and  others  have  remarked,^  from  meaning  a  successor  to 
the  property  of  a  person  deceased,  was  extended  to  a  donee  mortis 
catt^a^  —  and,  even  more  broadly,  to  a  grantee  in  general.  Seredi- 
tare  was  used  in  like  manner  for  the  transfer  of  land.  ^^  Hdvin  fait 
observer  que  nos  anciens  disaient  hSriter  pour  acqu^rir,  hSritier 
pour  acqu^reur,  d6%hSritSr  pour  aligner,"*  &c.  When  the  Roman 
identification  of  heir  with  ancestor  became  a  part  of  our  law,  a 
more  limited  identification  of  buyer  with  seller  naturally  followed. 

The  Frankish  cidfathamire  was  a  transfer  inter  vivos  of  the  whole 
or  any  part  of  a  man's  property  ("  quantum  dare  voluerit — nee 
minus  nee  majus  nisi  quantum  ei  creditum  est "  ),^  accompanied 
by  an  immediate  change  of  possession,  through  the  mediation  of  a 
trustee,  who  within  twelve  months  handed  the  property  over  to 
the  beneficiaries.  The  word  applied  to  the  latter  is  significant,  — 
heredes;  ^^  quos  heredes  appellavit."  The  beneficiaries  seem  to 
have  been  freely  chosen  (appellavit^^  and  yet  to  have  taken  under 
the  form  or  at  least  the  name  of  heredes  of  the  property  in  ques- 
tion. It  is  not  necessary  to  suppose  that  a  personal  relation  was 
thereby  established,  as  by  the  Roman  adoption.  It  is  enough  that 
the  word  heres^  which  must  have  meant  at  first  one  who  took  by 
descent,  was  extended  to  one  who  took  by  purchase.^  The  later 
Ripuarian  law  is  even  more  explicit :  "  Omnem  facultatem 
Buam  •  .  •  seu  cuicunque  libet  de  proximis  vel  extraneis,  adoptare 

1  D.  41,  2,  18,  §  18.  s  Eibrertrftge,  Llbetteq. 

*  Laferri^re,  Hist  du  Droit  Fpan9.  iv.  500. 

*  Lex  Sal.  (Merkel)  cap.  xlti. 

*  Cf.  Beseler,  Erbrertriige,  1. 101, 102, 106. 
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in  hereditatem  vel  in  adfatimi  vel  per  scripturarum  seriem  sen  per 
traditionem."  ^  So  Capp.  Rib.,  §  7 :  "  Qui  filios  non  habuerit  et 
alium  quemlibet  heredem  facere  sibi  voluerit,  coram  rege  .  . . 
traditionem  faciat." 

So  in  the  Lombard  Thinx,  the  donee  is  not  only  spoken  of  as 
Aerg«,  but  he  is  made  liable  for  the  debts  of  the  donor  on  receiv- 
ing the  latter's  property  after  his  death ;  ^  just  as  heirs,  properly  so 
called,  would  have  been.^  This,  no  doubt,  was  due  to  Roman 
influence. 

The  ckrenecrtida  of  the  Salic  Law  should  not  be  overlooked  in 
this  connection ;  for  that  also  seems  to  carry  with  it  a  suggestion 
of  inheritance.  At  a  time  when  land  is  supposed  not  to  have 
become  available  for  payment  of  debts,  the  man  who  could  not 
pay  the  wergeld  was  allowed  to  formally  transfer  his  house  lot,  and 
with  it  the  liability.  But  the  transfer  must  be  made  to  the  next 
of  kin,  and  the  order  of  nearness  is  stated  with  some  care.^ 

A  different  but  striking  illustration  of  the  general  principle,  if 
we  may  trust  a  translation  where  it  seems  impossible  that  the 
translator  should  have  gone  wrong,  is  to  be  found  in  the  story  of 
Burnt  Njal, — an  Icelandic  saga,  which  gives  us  a  living  picture 
of  a  society  hardly  more  advanced  than  the  Salian  Franks,  as  we 
see  them  in  the  Lex  Salica.  A  lawsuit  is  transferred  by  the  proper 
plaintiff  to  another  more  versed  in  the  laws,  and  better  able  to 
carry  it  on,  —  in  fact,  to  an  attorney.  But  a  lawsuit  was  at  thai 
time  the  alternative  of  a  feud,  and  both  were  the  peculiar  affair 
of  the  family  concerned.  This  is  not  forgotten  when  the 
lawsuit  is  to  be  pleaded  by  one  who  was  not  in  fact  the  party  in 
interest.  Mord  is  to  take  upon  himself  Thorgeir's  suit  against 
Flosi,  for  killing  Helgi ;  and  he  takes  witness  as  follows :  *'  Then 
Mord  took  Thorgeir  by  the  hand  and  named  two  witnesses  to 
bear  witness,  '  that  Thorgeir  Thorir's  son  hands  me  over  a  suit 
for  manslaughter  against  Flosi  Thord's  son,  to  plead  it  for  the 
slaying  of  Helgi  Njal's  son,  with  all  those  proofs  which  have  to 
follow  the  suit.  Thou  handest  over'  to  me  this  suit  to  plead  and 
to  settle,  and  to  enjoy  all  rights  in  it,  as  though  I  were  the  rightful 

1  L.  Rib.,  cap.  l.  (al.  xlvhi.) 

2  Ed.  Roth.  cap.  174, 167. 

«  Ed.  Roth.  cap.  869,  388;  Liatpr.  iii.  16  (al.  2);  vL  155  (al.  102);  of.  Beseler, 
Erbrertrage,  i.  108  et  seq.;  esp.  116-118. 

«  Lex  Sal.  (Merkel)  lyiii.  ;  Sohm  Frank.  R.  &  G.yerf.  i.  117. 
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next  of  kin.  Thou  handest  it  over  to  me  by  law ;  and  I  take  it 
from  thee  by  law.'  *'  ^  Afterwards,  these  witnesses  come  before 
the  court,  and  bear  witness  to  the  transfer  in  like  words: 
"  •  •  .he  handed  over  to  him  then  this  suit,  with  all  the 
proofs  and  proceedings  which  belonged  to  the  suit,  he  handed 
it  over  to  him  to  plead  and  to  settle,  and  to  make  use  of  all 
rights,  as  though  he  were  the  rightful  next  of  kin.  Thorgeir 
handed  it  over  lawfully,  and  Mord  took  it  lawfully."^  The 
suit  went  on,  notwithstanding  the  change  of  hands,  as  if  the 
next  of  kin  were  plaintiff.  This  is  shown  by  a  further  step  in 
the  proceedings.  The  defendant  challenges  two  of  the  court, 
on  the  ground  of  their  connection  with  Mord,  the  transferee,  by 
blood  and  by  baptism.  But  Mord  replies  that  this  is  no  good 
challenge  ;  for  "  he  challenged  them  not  for  their  kinship  to  the 
true  plaintiff,  the  next  of  kin,  but  for  their  kinship  to  him  who 
pleaded  the  suit"  ^  And  the  other  side  had  to  admit  that  the 
law  was  so. 

It  is  familiar  that  the  land  first  withdrawn  from  the  early  com- 
munities was  the  family  curtilage,  and  that  this  originally  devolved 
strictly  within  the  limits  of  the  family.  Here  again,  at  least  in 
England,  freedom  of  alienation  seems  to  have  been  expanded  by 
means  of  a  latitude  of  choice  at  first  confined  to  heirs  among  the 
kindred,  and  then  extended  beyond  them.  LL.  Alfred,  41, 
supposes  a  grant  which  does  not  permit  the  land  to  pass  out- 
side the  family.*  In  one  of  the  earliest  charters  in  the  Codex 
(a.  d.  679),  the  language  is,  "  Sicuti  tibi  donata  est  ita  tene  et 
posteri  tuV*  ^  One  of  Uhtred,  a  century  later  (767),  reads, 
**  Quam  is  semper  possideat  et  post  se  cut  volusrit  heredum  relin- 
quat."  ®  So  Offa,  in  779,  '*  Ut  se  vivente  habe  .  •  .  deat.  et  post 
se  8tuB  propinquitcUis  homini  cut  ipse  vo  .  .  .  possidendum  libera 
utens  potestate  relinquat."  ^  A  charter  of -Sthilbald  (736)  goes  a 
step  further :  "  Ita  ut  quamdiu  vixerit  potestatem  habeat  tenendi 
ac  possidendi  cuieumque  voluerit  vel  eo  vivo  vel  certe  post  obitum 

I  Burnt  Njal,  ii.  210 ;  cf .  ib.  228.  «  lb.  246. 

»  Ib.  248,  260.  *  Cf.  11  Am.  Law  Her.  829. 

»  Kemble,  Cod.  Dip.  i.  21,  No.  xvi. 

•  Ib.  i.  144,  cxvii.  Cuilibet  heredi  voluerit  reltnquat  is  very  common  in  the  later 
charters.  Kemble,  ▼.  155,  mlxxxii.  ;  id.  yi.  I,  mccxyiii.  ;  ib.  81,  mccxxx.  ;  ib.  88, 
MCCXXXiY. ;  and  passim.    This  may  be  broader  than  cut  voluerit  heredum, 

7  Ib.  i.  164,  165,  cxxxvii. 
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suum  relinqitendV^  *  So  Cuthred  of  Kent  (806) :  "  Ouieumque 
hominum  voluerit  in  »ternam  libertatem  derelinquat ;  "  ^  or,  in  still 
larger  terms,  ^^  Ut  habeat  libertatem  commutandi  yel  donandi  in 
yita  sua  et  post  ejus  obitum  teneat  facultatem  relinquendi  cui- 
cumque  volueris."  *  So  Wiglaf  of  Mercia  (Aug.  28,  831)  :  "  Seu 
vendendum  aut  commutandum  \  cuieumque  ei  herede  plaouerit 
derelinquendum."  ^  Some  of  these  phrases  may  be  compared 
with  the  cpMZ  herede$  appellavit  of  the  Salio  Law,  and  with  such 
language  as  the  following  in  a  Norman  charter :  ^^  W.  et  heredibvs 
suis^  videlicet  quos  herede$  eonstituerit.^*  * 

Without  delaying  longer  amid  the  obscurities  of  early  German 
law,  we  strike  again4nto  the  descending  stream  of  Roman  thought 
in  the  work  of  Bracton.  This  writer  will  be  found  to  go  beyond 
the  Romans,  in  his  use  of  their  analogy  of  the  inheritance,  and 
will  be  found  to  use  it  for  similar  juridicid  purposes.  On  tbe 
question,  Who  shall  have  the  benefit  of  a  warranty  ?  he  says,* 
^^Item  augere  potest  donationem  et  facere  alios  quasi  heredes, 
licet  re  vera  heredes  non  sunt,  nt  si  dicat  in  donatione,  habendum 
et  tenendum  tali  et  heredibus  suis,  yel  cui  terram  illam  dare  yel 
assignare  yoluerit :  et  ego  et  heredes  mei  warrantizabimus  eidem 
tali  et  heredibus  suis,  vel  cui  terram  illam  dare  yoluerit  yel  as* 
signare,  et  eorum  heredibus  contra  omnes  gentes.  In  quo  casu, 
si  donatorius  terram  illam  dederit  yel  assignayerit,  si  donatorius 
et  heredes  sui  defecerint,  donator  et  heredes  sui  incipiunt  esse 
loco  donatorii  et  heredum  suorum,  et  pro  herede  donatorii  erunt, 
quoad  warrantizandum  assignatis  et  heredibus  eorum  per  clausu- 
1am  contentam  in  charta  primi  donatoris,  quod  quidem  non  esset, 
nisi  mentio  fieret  de  assignatis  in  prima  donatione.  Sed  quamdiu 
primus  donatorius  superstes  fuerit  yel  ejus  heredes,  ipsi  tenentur 
ad  warrantiam  et  non  primus  donator." 

Here  we  see,  in  the  first  place,  that  to  entitle  the  assign  to  youch 
the  first  grantor  to  warranty,  assigns  must  be  mentioned  in  the 
grant  and  the  coyenant.  If  mentioned,  they  are  thereby  made 
qttasi  heirs  of  the  first  grantee.  And  it  follows,  of  course,  that  they 
succeed  to  the  benefit  of  the  warranty,  after  the  manner  of  true 
heirs,  upon  a  failure  of  the  first  grantee's  blood.  While  the  assign 
remains  only  a  sub-tenant,  he  is  not  in  immediate  relation  with  the 

1  Cod.  Dip.  i.  96,  lxxx.  ;  cf .  id.  y.  68,  mxiv.  «  lb.  1. 282,  cxc. 

»  lb.  i.  283,  284,  cxci. ;  cf.  id.  v.  70,  mxzxi. 

*  lb.  i.  294,  ccxxni.  »  Surtees  Soc.  Pub.  1864,  il  88.  •  FoL  17  J. 
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original  grantor,  and  therefore  cannot  be  said  to  sustain  any  part  of 
the  mesne  grsxitee^s  persona,  Bracton  is  not  content  with  dispos* 
ing  of  the  benefit  of  the  covenant  in  this  way :  the  grantor  is  repre- 
sented in  like  manner  as  taking  the  burden  pro  herede.  This  would 
be  pushing  the  conception  too  far,  if  pro  herede  is  used  exactly ;  and 
Biacton  always  distinguishes  between  pro  herede  and  (]U(m  heres. 
The  erroT  seems  to  have  come  from  confounding  this  case,  where 
the  grantor  is  clearly  held  upon  his  own  warranty,  with  others 
where  he  has  to  make  good  that  of  his  grantee  by  reason  of 
standing  loco  heredU;  as,  for  instance,  upon  an  escheat.^ 

In  another  place,  we  read  as  follows :  *^  £t  quod  de  heredibus 
dicitur,  idem  dici  potent  de  assignatis  et  de  ilHs  qui  sunt  loco 
illorum  heredum,  sicut  sunt  capitales  domini  qui  tenentibus  suis 
quasi  succedunt,  vel  propter  aliquem  defectum,  vel  propter  aliquod 
delictum  sicut  de  eschsetis  dominorum.  Et  quod  assignatis  fieri 
debet  warrantia  per  modum  donationis,  probatur  in  itinere  W.  de 
Ralegh  in  Com.  Warr.  circa  finem  rotuli,  et  hoc  maxime  si  primus 
dominus  capitalis  et  primus  feoffittor  ceperit  homagium  et  servitium 
assignati."  ^ 

Here,  again,  we  are  told  that  the  lord  is  bound  loco  heredis  by 
the  warranty  of  his  tenant  in  case  of  escheat  and  the  like,  and  that 
the  tenant's  assign  has  the  benefit  of  the  lord's  warranty,  like  an 
heir,  by  the  form  of  the  gift,  especially  if  the  personal  relation  of 
homage  has  been  established  between  assign  and  lord.  If  there 
were  a  mere  subinfeudation,  the  assign  did  not  sustain  any  part  of 
his  grantor's  persona^  and  the  latter  would  be  the  proper  person 
to  vouch  the  chief  lord  to  warranty.  But  when  he  assumed  his 
grantor's  relation  to  the  chief  lord,  it  seems  possible  that  it  may 
not  have  mattered  for  this  purpose  whether  it  was  brought  about 
by  a  failure  of  blood  of  the  mesne  holder,  as  supposed  in  the  passage 
first  cited,  or  by  a  feofiTment  tenendwn  of  the  chief  lord  direct.^ 

One  more  quotation  may  be  made,  to  show  that  Bracton's  use  of 
language  was  not  accidental:  ^^Et  notandum  quod  heredum 
quidam  sunt  veri  heredes  et  quidam  sunt  quasi  heredes,  in  loco 
heredum,  et  pro  heredibus  habentur,  veri  heredes  ex  causa  sue- 
cessionis,  quasi  heredes,  et  loco  heredum,  vel  pro  heredibus,  per 
modum  donationis :  sicut  sunt  assignati,  vel  loco  heredum  sicut 
domini  capitales,  quibus  revertitur  hereditas  propter  defectum  vel 

1  Fol.  28  adjitt,  28  6.       >  Fol.  880  &,  881.       *  FoL  81.    Bat  see  p.  660,  n.  1. 
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propter  delictum,  sicut  eschsdta  propter  defectum  heredis  cum 
heredes  deficiaut  in  linea  descendente :  propter  delictum,  i.  propter 
feloniam  ubi  impeditur  descensus,  licet  heredes  exstiterint  aut 
parentes.  Item  propter  modum  donationis,"  &c.,  as,  in  case  of  an 
estate  tail.^  The  persons  analogous  to  heirs  per  modum  donationis 
are  set  against  true  heirs  ex  cau%a  sriccessionis.  The  examples 
follow  the  same  order  as  the  general  words :  assiffnati  corresponds 
to  qtuisi  heredes;  domini  capttales^  to  loco  heredum ;  to  which 
are  added  tenants  in  tail,  as  heirs  by  the  form  of  the  gift. 

At  this  point,  a  word  of  caution  should  be  interposed.  Brac- 
ton's  argument  in  favor  of  free  alienation  bears  on  a  point  to  be  de- 
veloped further  on.  The  question  in  these  passages  has  not  been 
to  make  alienation  possible ;  but,  as  has  been  said,  how  to  extend 
the  benefit  and  burden  of  a  warranty  to  parties  who  never  in  fact 
contracted  together. 

That  the  mention  of  assigns  was  essential  for  this  and  kindred 
purposes  in  an  ordinary  conveyance,  is  shown  not  only  by  Bracton 
but  also  by  a  case  in  the  Abbreviatio  Placitorum?  The  record 
(83  Ed.  1)  discloses  that  William  Sayer  and  Margaret  his  wife 
enfeoffed  the  defendant,  Geoffrey  of  Hertepole,  of  the  manor 
of  Brereton,  and  levied  a  fine  thereof,  reserving  to  said  William 
and  Margaret,  and  the  heirs  of  said  William,  a  certain  annual 
rent.  William  and  Margaret  afterwards  gave  the  rent  by  fine 
to  Ralph,  the  son  of  William,  and  Ralph  sued  Geoffrey  for  the 
same.  Geoffi*ey  pleads  that  as  in  the  fine,  to  which  he  was 
a  party,  there  was  no  mention  of  (M9ign%^  but  only  of  heirs,  he 
is  not  bound  to  attorn  to  Ralph.  Replication :  That  the  word 
"  assigns  "  is  not  a  word  used  in  fines.  This  seems  to  show,  that 
in  ordinary  conveyances  the  word  was  regarded  as  necessary  to 
carry  the  benefit  of  the  obligation  to  a  stranger.  Whether  the 
exception  alleged  existed  in  case  of  fines,  which,  it  will  be  remem- 
bered, were  in  form  judicial  proceedings,  is  not  decided.  It  will  be 
noticed,  further,  that  it  is  not  a  question  arising  after  attornment, 
but  raises  the  issue  whether  the  defendant  was  bound  to  attorn. 

Nearly  two  centuries  later,  the  Year  Books  *  furnish  us  another 
case,  which  indicates  that  Bracton's  bold  fictions  had  somewhat 

1  Fol.  67. 

s  Page  808.  2d  cob  ad  f.,  Rot.  48;  cf.  Fleta.  107,  §  6;  Britton  (Nich.),  i.  228, 233, 
244,  266,  812 ;  Y.  B.  20  Ed.  I.  282 ;  Co.  lit.  884  6. 
»  6  Henry  VIL  18,  pi.  12. 
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faded  from  remembrance,  and  yet  that  the  same  analogy  or  way 
(5f  thinking  from  which  he  reasoned  still  served  to  justify  similar 
conclusions.  The  case  was  debt  for  rent  reserved  upon  a  lease, 
brought  by  a  devisee  of  the  lessor.  The  land  was  alleged  to  be 
in  London,  and  devisable  by  custom.  Rede  took  exception  for  the 
defendant  that  debt  does  not  lie  without  privity.  Executors,  he 
said,  have  debt  because  the  law  makes  them  privies ;  and  the  heir, 
if  the  reversion  descends  to  him,  because  he  is  privy.  But  the 
grantee  or  devisee  is  not  privy ;  nor  does  debt  lie,  if  the  reversion 
escheats  to  the  lord.  And  a  diversity  was  taken  between  the  grant 
of  his  entire  interest  by  the  lessee  and  a  grant  by  the  lessor.  But 
the  court  held  that  the  action  lay ;  for  the  reason  that,  when  the 
reversion  comes  lawfully  to  one  so  that  he  shall  have  the  rent  with 
the  reversion,  in  this  case  he  shall  have  debt.  For  the  law  makes 
privity,  as  is  agreed  in  case  of  executors,  or  of  heir  if  the  re- 
version had  descended ;  and  the  same  principle  applies  (et  eadem 
causa^  when  the  reversion  is  devised.  The  reversion  is  lawfully 
in  the  devisee,  and  so  the  law  gives  action  ;  and  so  of  grantee  and 
lord  in  case  of  escheat. 

The  reader  will  remember  what  Paulus  says  of  the  legatarius. 

The  question  propounded  at  the  beginning  of  this  article  has 
now  been  answered  by  history  in  a  way  which  confirms  the 
results  of  analysis.  So  far  as  we  have  gone,  we  have  found  that 
wherever  one  party  steps  into  the  rights  or  obligations  of  another, 
without  in  turn  filling  the  situation  of  fact  of  which  those  rights 
or  obligations  are  the  legal  consequences,  the  explanation  lies  in 
a  fictitious  identification  of  the  two  individuals,  which  was  in 
fact  derived  from  the  analogy  of  inheritance.  This  identifi- 
cation, which  may  be  generalized  under  the  term  "succes- 
sions," extends  far  beyond  the  domain  of  inheritance,  and  has 
greatly  enlarged  the  sphere  of  alienation,  as  well  as  affected 
its  consequences.  It  must,  in  fact,  be  recognized  as  one  of 
the  most  fundamental  as  well  as  most  difficult  conceptions  of  the 
law. 

But,  although  it  would  be  more  symmetrical  if  the  above 
analysis  exhausted  the  subject,  another  case  will  show  that 
something  still  remains  to  be  accounted  for.  It  has  been  stated 
above,  that  a  disseisor  would  not  be  allowed  to  join  the  time  of 
hb  disseisee  to  his  own.  If  the  change  of  hands  is  wrongful, 
there  is  no  room  for  the  analogy  just  explained.    But,  suppose 


Digitized  by  VjOOQIC 


654  PRIMITIVE  NOTIONS  IN  MODERN  LAW. 

a  right  of  way  had  been  already  acquired  before  the  disseitdn, 
how  would  it  be  then  ?  Would  the  disseisor  have  an  action 
against  a  person^  other  than  the  rightful  owner  of  the  dominant 
estate,  for  obstructing  the  way  ?  Very  little  authority  has  been 
found  in  the  books  of  the  common  law ;  but  it  is  believed  that 
such  an  action  would  lie.^  If  this  be  so,  it  is  irreconcilable 
with  the  principle  thus  far  relied  on ;  for  there  is  no  succession 
between  disseisor  and  disseisee.  Again,  it  cannot  stand  on  the 
protection  given  to  mere  possession,  as  in  the  case  of  land.  The 
decision  would  hardly  turn  on  the  question  whether  the  disseisor 
had  used  the  way,  and  an  easement  is  an  ideal  creation  of  the  law, 
incapable  of  proper  possession,  as  has  always  been  recognized.'  It 
presupposes  that  somebody  else  is  in  possession  of  the  servient  land, 
and  it  cuts  down  the  powers  which  he  would  naturally  enjoy  as 
such  possessor  but  for  the  interference  of  the  law.  How  comes  it, 
then,  that  one  who  neither  has  possession  in  fact  nor  title,  is  so  far 
favored  ?  The  answer  is  to  be  found  not  in  reasoning,  but  in  a 
failure  to  reason.  In  an  earlier  article,^  the  frame  of  mind  with 
which  we  have  to  deal  was  shown  in  its  theological  stage,  to  borrow 
Comte's  well-known  phraseology,  as  when  an  axe  was  made  the 
object  of  criminal  process;  and  also  in  the  metc^hysical,  where  the 
language  of  personification  alone  survived,  but  survived  to  cause 
confusion  in  reasoning.  The  case  put  seems  to  be  an  illustration  of 
the  latter.  Certainly,  the  dominant  estate  was  never  ^*  erected 
into  a  legal  person,^'  either  by  conscious  fiction  or  as  a  result  of  prim- 
itive beliefs.  To  suppose  so,  is  to  mistake  both  history  and  analysis. 
It  could  not  sue  or  be  sued,  like  a  ship  in  the  admiralty.  And  if 
the  land  had  been  systematically  treated  as  capable  of  acquiring 
rights,  or  if  the  reason  were  merely  long  association  between  the 
enjoyment  of  the  privilege  and  the  land,  the  time  of  a  disseisee 
might  have  been  added  to  that  of  a  wrongful  occupant,  on  the 
ground  that  the  land,  and  not  this  or  that  individual,  was  gaining 
the  easement ;  which  is  believed  never  to  have  been  the  law.  But 
the  language  of  the  law  of  easements  was  built  up  out  of  similes 
drawn  from  legal  persons,  at  a  time  when  die  naxca  dediUo  was  still 

1  ChudUigh'M  Case,  1  Co.  Rep.  120  a,  122  6;  Ferguson  r.  TFitaeS,  6  Rich.  (8o. 
Car.)  280;  Austin  Jarisp.  Lect.  l.  pp.  846,  847,  8d  ed. ;  D.  8,  6, 12. 

«  D.  41,  2,  8,  pr. ;  D.  41, 3, 4,  §  26  (27) ;  Savignj,  R.  d.  Besitzet,  {  12.  See,  how- 
ever, L.  R.  2  Ex.  1,10. 

s  10  Am.  Law  Rer.  422. 
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familiar ;  and  then,  as  often  happens,  language  reacted  on  thought, 
so  that  conclusions  were  drawn  as  to  the  rights  themselves  from  the 
terms  in  which  they  happened  to  be  expressed.  When  one  estate 
was  said  to  be  enslaved  to  another,  or  a  right  of  way  to  be  a  quality 
or  incident  of  a  neighboring  piece  of  land,  men's  minds  were  not 
alert  to  see  that  these  were  but  so  many  personifying  metaphors, 
which  explained  nothing  unless  the  figure  of  speech  was  true. 
Austin  blames  Rogron  for  drawing  the  negative  nature  of  servitudes 
from  the  rule,  ^^prcedium  non  persona  servit ;  "  but  the  jurists  from 
whom  we  have  inherited  our  law  of  easements  were  contented 
with  no  better  reasoning.  Papinian  himself  wrote,  ^'Quoniam 
non  personsB,  sed  prsedia  deberent,  neque  adquiri  libei-tas  nequc 
remitti  servitus  per  partem  poterit*"  ^  Celsus  thus  decides  the 
case  above  proposed :  '^  Even  if  possession  of  a  dominant  estate  is 
acquired  by  forcibly  ejecting  the  owner,  the  way  will  be  retained ; 
since  the  estate  is  possessed  in  such  quality  and  condition  as  it  is 
when  taken."  ^^  Qui  fundum  alienum  bona  fide  emit,  itinere  quod 
eifundo  debetur  usus  est :  retineturid  jus  itineris:  atque  etiam, 
si  precario  aut  vi  dejecta  domino  possidet :  fwndu%  enim  qiidliter 
8e  hahens  ita^  cum  in  suo  habitu  possesstu  estj  jtis  non  deperit, 
neque  refert^  Juste  nee  ne  poBsideat  qui  taUm  eum  possidet.^ 
Gothofred's  note  tersely  adds,  that  there  are  two  such  con- 
ditions,—  slavery  and  freedom;  and  his  antithesis  is  as  old  as 
Cicero.® 

So,  in  another  passage,  Celsus  asks,  what  else  are  the  rights 
attaching  to  land  but  qualities  of  that  land.^  So  Justinian's  In- 
stitutes speak  of  servitudes  quoe  cedifieiis  inhcererU.^  So  the  use 
of  a  way  for  the  purpose  of  gaining  the  protection  of  the  inter- 
dict, or  of  keeping  the  right,  might  be  by  others  than  servants 
or  agents  of  the  owner,  ^'^nam  satis  est  fundi  nomine  itum  e««e."^ 
So  Paulus  says,  that  if  a  servient  estate,  or  that  to  which  the  ser- 
vitude is  due,  should  be  confiscated,  the  servitude  remains  in 
either  case,  since  either  would  be  taken  cum  sua  condicione  ;  ^  and 
again,  Miamsi  corporihus  aceedunt"^  "And  so,"  Gothofred 
adds,  **  rights  may  belong  to  inanimate  things."    So  a  sale  of  the 

1  D.  8,  8,  84,  pr.  2  D.  8,  6, 12. 

*  Elz.  ed.  n.  51,  ad  1.  cit. ;  Cicero  de.  L.  Agr.  8,  2,  9. 

*  D.  60, 16.  86 ;  cf .  Ulp.  D.  41, 1,  20,  §  1.  »  Inst.  2,  8,  §  1. 

*  D.  8,  6,  6,  pr. ;  cf.  D.  43, 19, 1,  §  7;  ib.  8,  §  4.  ^  D.  8, 8,  23,  §  2. 

<  D.  8, 1, 14 ;  cf.  Elz.  ed.  n.  68, "  £t  tic  jura . . .  accestioiiet  esse  pottunt  corporam." 
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dominant  estate  carries  existing  easements,  not  because  the  buyer 
succeeds  to  the  place  of  the  seller,  but  cum  fundu$  fundo  servit.^ 

Similar  language  is  familiar  to  modem  ears ;  but  it  will  be 
useful  to  turn  for  a  moment  to  one  eariy  book.  Bracton  often 
repeats  the  phrases  of  the  Roman  law  and  the  glossers.  Thus, 
'*  Pertinent  enim  ad  liberum  tenementum  jura  sicut  et  corpora : 
•  .  .  Jura  autem  sive  libertates  dici  poterunt  ratione  tenementorum 
quibus  debentur.  Servitutes  vero  ratione  tenementorum  a  qui- 
bus  debentur.  .  .  •  prsediorum  aliud  liberum  aliud  servituti  sup- 
positum.*  Et  talis  dici  poterit  constitutio  qua  domus  domui,  rus 
ruii,  fundus  fundo,  tenementum  tenemento  subjungatur."  *  The 
writer  is  not  aware  that  Bracton  expressly  decides  whether  ease- 
ments pass  with  the  dominant  estate  upon  a  disseisin.  But  the 
writ  against  the  disseisor  is  for  "tantum  terras  cum  pertinentiis.^' ^ 
And  such  statements  as  this :  *^  Cum  jura  traditionem  non  patian- 
tur,  sed  cum  ipsa  re  cui  insunt  scilicet  cum  corpore  transferantur, 
ille  ad  quem  transferuntur  statim  cum  corpus  habuerit  cui  insunt 
jura  ilia  quasi  possidet,"  ^  show  that  the  Roman  conception  of 
rights  inhering  in  a  piece  of  land  presented  no  intrinsic  dijficulties 
to  his  mind. 

Some  slight  traces  of  vacillation,  however,  are  to  be  found  in 
Bracton,  in  consequence  of  the  conflicting  principles  which  he  had 
admitted.  On  the  one  hand,  the  benefit  of  a  warranty  was  confined 
to  those  who,  by  the  act  and  consent  of  the  grantee  succeeded  to  his 
place.  Without  such  consent,  there  was  no  succession,  and  only 
assigns  came  within  the  terms  of  the  grant.  On  the  otiier  hand, 
if  an  easement  inhered  in  the  land,  there  was  no  need  of  succession, 
and  a  disseisor  would  have  it  as  well  as  another.  Which  principle 
was  to  be  applied  to  a  grant  of  an  easement  to  one,  his  heirs  and 
assigns  ?  If  only  a  privy  in  title  with  the  grantee  could  have  it, 
the  same  principle  would  probably  be  applied  to  easements  ac- 
quired by  prescription ;  for  no  satisfactory  distinction  could  be 
based  on  the  manner  of  acquisition.  But,  as  has  been  said,  Brac- 
ton would  undoubtedly  have  admitted  that,  in  some  cases,  an 
easement  would  go  with  the  land  even  to  a  disseisor ;  otherwise 
his  usual  language  would  be  meaningless.  Yet,  if  he  granted 
any  thing  in  this  direction,  logic  required  the  application  of  the 
same  rule  to  all  prescriptive  rights,  including  those  to  active 

1  D.  8,  4, 12;  cf.  D.  8,  5,  20,  §  1;  D.  41, 1,  20,  §  1. 

«  Fol.  220  6.  •  Fol.  221.  «  Fol.  219, 219  h.  »  ¥oL  226  6. 
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services  (such  as  fencing),  which  are  more  usually  created  by  cove- 
nant ;  and  it  might  even  be  asked,  though  not  with  conclusive 
force  in  the  case  of  contract,  Why  should  not  a  covenant  inhere 
in  the  land,  as  well  as  any  thing  else  ?  ^  We  shall  see  the  shadow 
of  this  doubt  clouding  the  mind  of  the  judges  a  little  later. 
Bracton  goes  no  further  than  an  ambiguous  phrase.  He  says, 
that,  if  an  easement  is  given  to  one  and  his  heirs  or  assigns,  all 
such  are  allowed  the  use  in  succession,  and  all  others  are  wholly 
excluded.^  But  it  does  not  appear  that  he  is  thinking  what 
the  rights  of  a  disseisor  would  be  as  against  one  not  having  a 
better  title  ;  and  he  immediately  adds  the  usual  statement,  perti- 
nent de  re  corporali^  ad  rem  corporalem^  &o. 

It  should  be  observed,  further,  that  Bracton  ai^ues  that  it  is  no 
wrong  to  the  lord  for  the  tenant  to  alienate  land  held  by  free  and 
perfect  gift,  on  the  precise  ground  that  the  land  is  bound  and 
charged  with  the  services,  into  whosesoever  hands  it  may  come. 
The  lord  is  said  to  have  a  fee  in  the  homage  and  services ;  and 
therefore  no  entry  upon  the  land,  which  does  not  disturb  them, 
injures  him.^  It  is  obvious  that  this  reasoning  would  apply  to  a 
disseisor  of  the  tenant.  It  is  the  tenementum  which  ohligatumem 
homagii  indudt.^  The  same  thing  is  true  of  villein  ^  and  other 
feudal  services.® 

If  evidence  of  a  general  tendency,  in  the  early  communities  and 
manors,  to  impress  a  permanent  character  on  particular  parcels  of 
land,  or  that  services  were  due  from  or  to  their  respective 
occupants  simply  by  reason  of  their  occupation,  were  necessary 
for  the  present  argument,  it  would  probably  not  be  hard  to  find.^ 
But  there  is  no  need  of  going  into  further  details. 

It  is  more  important  to  observe,  as  has  already  been  hinted, 
that  the  two  competing  conceptions  of  succession  or  privity  on 
the  one  hand,  and  on  the  other  that  rights  might  inhere  in  a 
thing,  necessarily  crossed  each  other's  path  in  the  English 
law.  The  point  of  contact  seems  to  have  lain  between  pre- 
scriptive rights,  and  rights  arising  from  contract.  We  cannot, 
however,  adopt  either  the  distinction  between  rights  in  rem 
and  obligations,  or  that  between  grant  and  prescription,  as  the 

1  Cf.  Co.  Lit.  8S6  a.  «  Bract.  68 ;  cf.  242. 

•  Fol.  46,  6.  «  Fol.  81,  81  6.  /  cf.  1  CruUe,  Dig.  16. 

•  Fol.  26,  206  6.  •  Fol.  86  6. 

7  Layeleye,  Propri^t^,  67,  68»  116;  4  Kent  (12th  ed.),  441,  n.  1. 
TOL.  xj.  48 
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test.  Easements  and  the  like,  however  created,  and  active  services 
claimed  by  prescriptive  right,  went  with  the  land.  The  usual  cov- 
enant of  warranty,  and  so  forth,  arising  out  of  the  deed  or  under- 
taking of  the  party  bound,  ran  only  to  privies  in  title  with  the 
covenantee  —  that  is,  required  a  succession.  So,  at  least,  the 
writer  interprets  the  evidence.  The  well-known  case  of  Law- 
rence Pakenham  ^  seems  to  show  the  judges  hesitating  between 
the  two  conceptions. 

Pakenham  brought  covenant  as  heir  of  the  covenantee,  i^ainst  a 
prior,  for  breach  of  a  covenant  by  the  defendant's  predecessor  with 
the  plaintiff's  great-grandfather,  that  the  prior  and  convent  should 
sing  every  week  in  a  chapel  in  his  manor,  for  him  and  his  servants. 
Plea :  Plaintiff  and  his  servants  are  not  dwelling  in  the  manor. 
But  the  defendant,  not  daring  to  rest  his  case  on  this,  pleaded 
that  plaintiff  was  not  heir^  but  his  elder  brother.  Replication :  That 
plaintiff  was  tenant  of  the  manor,  and  that  his  great-grandfather 
enfeoffed  a  stranger,  who  enfeoffed  the  plaintiff  and  his  wife  ;  and 
thus  plaintiff  was  tenant  of  the  manor  by  purchase,  and  privy 
to  the  ancestor ;  and  also  that  the  sertficet  had  been  rendered  far 
a  time  whereof  the  memory  was  not.  Finchden,  J.,  puts  the  case  of 
parceners  making  partition,  and  one  covenanting  with  the  other 
to  acquit  of  suit.  A  purchaser  has  the  advantage  of  the  cove- 
nant. Belknap  (for  defendants)  agrees  but  distinguishes.  In 
that  case  '*  Tacquitance  chiet  sur  le  terre  &  nient  sur  le  person.*' 
Finchden :  d  fortiori  in  this  case  ;  for  there  the  action  was  main- 
tained because  plaintiff  was  tenant  of  the  land  from  which  the 
suit  was  due,  and  here  he  is  tenant  of  the  manor  where  the 
chapel  is.  Wichingham :  If  the  king  grants  warren  to  another 
who  is  tenant  of  the  manor,  he  shall  have  warren,  &c. ;  but  the 
warren  will  not  pass  by  the  grant,  because  the  warren  is  not 
appendant  to  the  manor.  No  more  does  it  seem  the  services  are 
here  appendant  to  the  manor. 

Thorpe  to  Belknap :  There  are  some  covenants  on  which  no 
one  shall  have  action  but  the  party  to  the  covenant,  or  his  heir. 
And  some  covenants  have  inheritance  in  the  land.  [The  inhabit 
tants  of  the  land,  as  well  as  every  one  who  has  the  land^  shall 
have  the  covenant.^]     So  that  whoever  has  the  land  by  alienation, 

1  Y.  B.  42  Ed.  ni.  8,  pi.  14.    This  case  has  been  much  diacussed,  and  has  been 
said  to  remain  unexplained.    Sugd.  V.  &  P.  (14(h  ed.)  687. 
a  Fit*.  Ab.  Covenant,  pi.  17. 
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or  in  other  manner^  shall  have  action  of  covenant ;  and,  when  you 
say  he  is  not  heir,  he  u  privy  of  bloody  and  may  be  heir :  and  also 
he  is  tenant  of  the  land,  and  it  i^  a  thing  which  ie  annexed  to  the 
ehapd  which  is  in  the  manor,  and  so  to  the  manor,  and  so  he  ha$ 
said  that  the  services  have  been  rendered  for  all  time  whereof  there 
is  not  memory^  whence  it  is  right  this  action  should  be  maintained. 
Belknap  denied  that  plaintiff  counted  on  such  a  prescription  ;  but 
Thorpe  said  he  did,  and  nous  le  reeordomus  et  adjoumatur. 

The  reader  will  see  the  strong  desire  to  bring  the  plaintiff 
within  the  category  of  heir  to  the  covenantee,  and  will  be  struck 
by  the  expressions  sounding  in  inheritance.  But  assigns  not 
having  been  mentioned,^  which,  as  has  been  shown,  was  necessary 
to  give  assigns  the  benefit  of  the  covenant,  and  the  plaintiff  not 
being  heir,  his  right  could  not  be  worked  out  that  way.  On  the 
other  hand,  we  find  expressed  with  equal  clearness  the  notion,  that 
some  covenants  may  so  inhere  in  the  land  that  whoever  has  it,  and 
by  whatever  means,  may  sue  upon  them.  The  suggestion  that  the 
service  had  been  rendered  immemorially  seems  to  have  turned  the 
scale  in  favor  of  the  latter  view. 

In  the  argument  of  Chudleigh's  case,*  it  is  said,  "  Always,  the 
warranty  as  to  voucher  requires  privity  of  estate  to  which  it  was 
annexed  "  [i.e.,  succession  of  the  party  vouching  to  the  original 
covenantee,  to  lay  a  foundation  for  identifying  the  two,  so  that 
the  party  vouching  may  have  the  benefit  of  a  contract  to  which, 
in  fact,  he  was  not  a  party.  As  was  said  in  Henry  Home's  case,^ 
"  If  one  would  have  a  writ  of  covenant,  or  aid  by  the  covenant, 
he  must  be  privy  to  the  covenant."  Lord  Coke  continues:] 
**  And  the  same  law  of  a  use.  .  .  .  But  of  things  annexed  to 
lands  it  is  otherwise;  as  of  commons,  advowsons,  and  the 
like  appendants  or  appurtenances.  ...  So  a  disseisor,  abator, 
intruder,  or  the  lord  by  escheat,  &c.,  shall  have  them  as  things 
annexed  to  the  land.  So  note  a  diversity  between  a  use  or  war- 
ranty, and  the  like  things  annexed  to  the  estate  of  the  land  in 
privity^  and  commons,  advowsons,  and  other  hereditaments  an- 
nexed to  the  possession  of  the  land."  The  privity  of  estate 
required  in  order  that  the  benefit  of  a  covenant  might  run  with 
the  land,  was  not  privity  of  estate  with  the  covenantor,  as  has 
been  supposed  by  some  writers,  but  only  with  the  covenantee,  and 

1  Co.  Lit  886  a.  «  1  Co.  Rep.  122  6;  c£.  Co.  Lit  886  a. 

»  Y.  B.  2  Henry  IV.  6,  pL  26. 
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this  was  required  for  reasons  whioh,  it  is  hoped,  have  now  been 
made  clear.  The  conti'ary  notion  seems  to  have  sprung  from 
the  fact  that  the  earliest  cases  were  those  of  the  ancient  warranty 
of  vendor  to  purchaser  of  land,  or  else  from  a  misinterpretation 
of  such  language  as  that  just  cited  from  Lord  Coke. 

Space  has  not  allowed  more  than  an  incidental  allusion  to  the 
transmission  of  the  burden  of  obligations,  or  the  consideration 
whether  the  lator  books  would  not  show  a  reaction  of  the  concep- 
tion applied  to  easements  upon  the  doctrine  of  covenants.^ 

The  general  result  is,  that  we  must  recognize  two  wajs  in 
which  a  right  may  be  transferred  to  a  person  of  whom  the  facts 
necessary  to  generate  the  right,  in  the  first  instance,  are  not  true. 
There  must  be  added  to  the  cases  of  fictitious  identification  of 
persons,  the  other  class  where  a  thing  actually  incapable  of  rights 
has  been  treated  as  if  capable  of  them,  either  by  confusion  of 
thought  or  on  grounds  of  policy.  To  this  extent  the  reasoning  of 
the  article  already  referred  to  '  must  be  modified.  It  is  believed 
that  its  main  point  has  been  sustained. 

O.  W.  Holmes,  Jr. 

1  There  were  grounds  iot  pasting  the  benefit  of  a  warranty  which  did  not  app(f 
to  the  burden.  Ancientlj,  each  purchaser  vouched  his  warrantor  in  turn,  and  the 
right  of  the  tenant  to  look  directly  to  the  first  grantor  was  little  more  than  an  abridg- 
ment of  the  usual  course.  (Cff.  Bract.  87, 87  6;  Britton,  Nichols's  ed.  L  256.)  But  to 
transfer  the  burden  would  have  been  to  create  a  new  liability.  Hence  we  read  that 
one  cannot  bind  his  assigns  to  warranty.  "NuUus  potest  obligare  assignatos  ad 
warrantiam  quia  warrantia  semper  se  extendit  ad  heredes  qui  clamant  per  succes- 
sionem  et  non  per  assignationem.''  (T.  B.  82  &  88  Ed.  L  516.)  It  should  be  re- 
marked, however,  that  particular  land  oould  be  bound  to  warranty  { Y.  B.  20  Ed.  1. 800),; 
and  then  Bracton  says  the  superior  lord  and  the  King  are  bound  in  case  of  escheat 
and  the  like,  qttia  res  cum  Aomtn«  (obviously  a  misprint  for  onere)  transit  ad  qmmcmgus, 
(Fol.  882,  882  b.)    Fieta  writes  tenebitwr  quUibet  possessor  (Lib.  vi.  cap.  28,  §  17). 

M  Am.  Law  Rev.  46 ;  cf .  4  Kent  (12th  ed.),  441,  n.  1  ad  Jin,,  480,  n.  1. 
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INSANITY  AS  A  DEFENCE  IN  CRIMINAL  OASES. 

Ik  the  October  number  of  this  Review  appeared  an  article  on 
^^  Responsibility  in  Mental  Disease,"  in  which  the  author,  after 
showing  the  endless  variety  of  forms  in  which  insanity  shows 
itself,  and  the  gross  inaccuracy,  from  a  medical  standpoint,  of  the 
tests  usually  applied  by  the  courts  for  its  determination,  reaches 
certain  conclusions  which  many  will  question.  The  subject  has 
another  side,  which  it  is  the  purpose  of  this  article  to  present. 

We  are  prepared  to  admit  at  the  outset,  that,  in  the  eyes  of  the 
medical  profession,  the  rules  laid  down  by  the  English  judges  in 
McNaghten's  case  may  appear  extremely  absurd  and  unscientific ; 
and  we  are  therefore  never  surprised  when  we  hear  physicians 
inveigh  agamst  them,  as  inadequate  to  meet  the  circumstances 
of  one  case  in  a  hundred :  but  we  must  confess  that,  to  us,  such 
criticism  appears  to  proceed  from  a  mistaken  view  of  the  policy 
and  spirit  of  our  laws.  That  it  is  difficult,  nay  impossible,  to 
obtain  any  formulated  standard  by  which  juries  can  scientifically 
determine  the  question  of  mental  health  or  disease  in  every  con- 
ceivable case,  cannot  reasonably  be  denied.  But,  unfortunately 
for  any  argument  founded  on  this  impossibility^  the  law  requires 
no  such  test,  and  ought  not  to  use  it  were  it  obtained. 

Inaccuracy  of  expression  in  this,  as  in  so  many  questions,  has 
introduced  unnecessary  doubt.  It  is  not  the  insanity  of  the  pris- 
oner which  is  ever  at  issue  in  criminal  cases :  his  punishability  is 
the  sole  question.  A  man  may  be  admittedly  as  mad  as  King 
Lear,  and  yet  be,  in  the  eyes  of  the  law,  as  amenable  to  punish- 
ment for  crimes  not  resulting  from  such  madness  as  the  most 
clear-headed  citizen  of  the  land.  In  such  a  case,  fine-spun  theo- 
ries as  to  the  prisoner's  moral  responsibility,  though  very  com- 
forting to  his  family  when  he  has  paid  his  debt  to  Justice,  are 
totally  out  of  place  in  a  legal  discussion  of  his  case.  Punishability 
exists  wherever  society  can  profit  by  the  punishment  of  the 
offender,  and  every  man  is  presumed  to  be  punishable  until  he  is 
proved  not  merely  to  be  insane,  —  which,  although  essential,  is  not 
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sufficient, — but  also,  in  consequence  of  such  insanity,  to  lack 
certain  mental  powers  at  the  time  the  offence  was  committed. 
While  this  view  narrows  very  much  the  scope  of  the  investiga- 
tion in  each  particular  case,  we  do  not  claim  that  it  removes  all 
difficulties  from  this  most  intricate  subject. 

Sanity  and  insanity  merge  one  into  the  other  by  not  more 
imperceptible  degrees  than  guilt  and  innocence :  and  hereafter, 
perhaps,  at  the  bar  of  Almighty  Ood,  defences  may  be  allowed 
which  would  be  derided  here ;  but  none  the  less  must  human 
courts  administer  such  rude  justice  as  our  minds  are  capable  of, 
even  though  we  often  feel  conscious  of  its  deficiencies,  and  can 
only  trust  that  the  wrong  which  we  do  now  may  hereafter  be 
undone. 

The  underljring  idea  of  the  article  to  which  we  have  referred 
finds  expression  in  these  words :  *^  This  physical  existence,  the 
mere  animal  life  of  a  man,  without  the  power  of  being  of  benefit 
to  his  fellows,  or  of  raising  himself  in  the  scale  of  thought  and 
feeling,  instead  of  being  so  sacred  and  precious  a  thing,  is  not  a 
thing  of  very  much  consequence,  — a  thing  of  no  consequence  at 
all  in  comparison  with  the  interests  of  the  community,  or  the 
safety  of  those  lives  which  are  of  some  value  to  themselves  or 
others." 

This,  we  contend,  is  a  very  inaccurate  statement  of  the  theory 
of  modern  law,  as  understood  by  us.  Not  that  it  is  not  possible  to 
wrest  from  the  words  such  a  meaning  as  would  be  consistent  with 
the  truth  ;  but,  used  as  the  words  are,  they  convey  no  such  meaning 
to  the  mind. 

^^  This  physical  existence,  the  mere  animal  life  of  a  man,"  is  a 
very  sacred  and  precious  thing  in  the  eyes  of  the  law,  no  matter  how 
low,  how  degraded  its  possessor ;  and  once  to  lessen  its  sacredness, 
or  cheapen  its  price,  is  to  take  a  step  backward  two  thousand 
years,  and  re-establish  the  polity  of  Lycurgus.  Life, — the  right  to 
breathe  as  long  as  the  poor  lungs  can  be  tortured  into  working ; 
the  right  to  labor  as  long  as  the  tired  hands  and  aching  back  can 
be  strengthened  to  perform  the  weary  task,  and  bear  the  heavy 
burden ;  the  right  to  suffer  as  long  as  human  skill  can  prolong 
the  power  to  endure,  —  to  say  nothing  of  the  right  to  health, 
wealth,  love,  and  honor,  —  iff  the  highest  right  of  the  citizen,  the 
object  of  the  State's  most  careful  solicitude.  Every  life-saving  sta- 
tion along  our  coast, — every  hospital,  almshouse,  asylum, — bears 
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ceaseless  witness  that  among  us  the  life  of  the  individual  is  of 
greater  value  than  economy  or  comfort  for  the  public.  The  only 
opposing  witness  is  the  gallows ;  and  even  its  awful  form  really 
testifies  to  the  deep  detestation  in  which  the  crime  of  murder  is 
held,  and  so  to  the  sanctity  of  human  life. 

Over  this  inalienable  right,  this  unavoidable  duty,  to  deprive 
one's  self  of  which  the  law  makes  as  heinous  an  offence  as  to 
deprive  another,  society  exercises  a  jurisdiction,  the  limited 
nature  of  which  is  but  another  sign  of  the  preciousness  of  human 
life  in  its  estimation.  Let  us  examine  the  principles  according  to 
which  this  jurisdiction  is  exercised,  and  seek  thence  some  solution 
of  the  problem  presented  by  mental  disease  in  its  relation  to  legal 
punishment. 

Certain  acts  of  individuals  which  are  manifestly  injurious  to 
the  interests  of  the  community,  and  therefore  to  be  prevented  if 
possible,  society  has  classed  together  under  the  common  appella- 
tion of  crimes ;  and  has  by  law,  affixed  to  their  commission  certain 
penalties,  that  other  persons,  perceiving  the  punishment  of  the 
offender,  may  be  deterred  thereby  from  like  offences.  These 
crimes  against  human  law,  although  frequently,  if  not  always, 
involving  some  infraction  of  the  divine  or  moral  law,  are  not 
punished  on  that  account  at  all,  but  simply  because  on  their 
repression  must  depend  the  very  existence  of  society.  They  are 
equally  punishable,  whether  implying  greater  or  less  moral  delin- 
quency in  the  offender;  and  although  it  is  true  that  those  crimes 
which  the  law  puni»hes  most  severely  are  also  moral  offences  of 
the  greatest  gravity,  yet  the  severity  of  their  punishment  pro- 
ceeds not  at  all  from  a  consideration  of  their  moral  nature,  but  of 
their  peculiarly  injurious  effect  on  the  peace  of  the  community, 
and  the  consequently  increased  need  of  their  prevention  in  the 
future. 

If  we  are  right  in  this  view,  then  the  law  has  nothing  whatever 
to  do  with  a  man's  moral  condition,  or  the  amount  of  moral  guilt 
attending  the  commission  of  any  crime.  The  sole  question  for  its 
determination  is,  whether  or  not  the  punishment  of  the  criminal 
would  have  any  beneficial  effect  upon  society,  by  deterring  others 
similarly  situated  from  perpetrating  a  similar  crime. 

As  long  as  this  principle  has  only  to  be  applied  to  those  in  full 
possession  of  their  mental  and  physical  faculties,  there  can  arise 
no  difficulty.    Only  when  we  come  to  those  who,  through  no 
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fault  of  their  own,  are  not  masters  of  themselves,  do  we  encounter 
any  real  problems,  the  true  solution  of  which,  in  accordance  with 
the  principles  just  laid  down,  has  already  been  discovered,  and 
enunciated  by  the  English  judges  in  the  rules  laid  down  by  them 
in  McNaghten's  case.  These  rules  have  been  the  object  of  special 
animadversion  by  the  author  of  the  article  referred  to.  Let  us 
endeavor  to  determine  their  correctness,  by  first  applying  to  the 
problem  the  doctrines  we  contend  for,  and  then  seeing  how  far 
the  English  rules  coincide  with  the  result. 

In  defining  what  shall  be  the  one  necessary  element  of  every 
offence  to  make  it  punishable,  the  English  common  law  has 
wisely  said,  ^^  Actus  non  facit  reus,  nisi  mens  sit  rea"  (that 
is  not  a  criminal  act  in  which  there  is  not  a  criminal  intent). 
So  that  the  first  inquiry  in  every  case  is,  whether  or  not  the  pris- 
oner had  or  was  capable  of  having  a  criminal  intent.  If  this  be 
answered  in  the  negative,  the  offence  is  wanting,  and  the  prisoner 
must  go  free.  Again,  as  the  object  of  all  punishment  is  solely  the 
repression  of  crime,  and  criminals  are  executed  solely  to  furnish 
an  awful  example  for  that  end,  an  equally  necessary  inquiry  is, 
whether  or  not  the  punishment  of  the  individual  would  thus 
operate  for  the  benefit  of  society. 

It  cannot  be  denied  that  persons  undoubtedly  insane  in  many 
respects  may  and  do  nevertheless  retain,  almost  unimpaired,  their 
appreciation  of  right  and  wrong,  vice  and  virtue,  rewards  and 
punishments,  and  can  be,  and  in  every  insane  asylum  actually, 
are,  kept  in  order  and  discipline  by  the  same  means  as  if  they 
were  sane.  To  deny  the  right  of  the  law  to  punish  such  persons 
would  not  be  consistent  with  any  of  the  principles  on  which 
society  proceeds.  For  a  crime  committed  by  such  an  one  possesses 
the  necessary  element  of  guilty  intent,  and  the  offender's  punish- 
ment would  have  a  direct  deterrent  effect  on  others  like  himself. 
In  strict  accordance,  therefore,  with  these  views  is  the  provision  of 
the  English  law,  that,  in  every  case,  to  form  a  defence,  the  insan- 
ity must  be  the  direct  cause  of  the  act.  Not  only  must  it  be  the 
act  of  an  insane  person :  it  must  also  be  an  insane  act. 

Nor  is  that  alone  sufficient ;  for  even  though  the  act  be  the 
direct  consequence,  and  itself  a  part  of  the  prisoner's  insanity, 
still  if  he  knew  it  to  be  forbidden  by  law,  and  nevertheless  intended 
to  do  it  and  actually  did  it,  there  guilty  intent  is  present,  consti- 
tuting a  crime,  and  the  punishment  of  the  offender  would  act  as 
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an  example.  On  the  other  hand,  a  lack  of  appreciation  of  the 
fact  of  unlawfulness  clearly  precludes  all  guilty  intent,  and  no 
crime  has  been  committed.  And,  again,  although  the  law  per- 
mits no  one  to  plead  ignorance  of  its  commands,  yet  where  the 
lack  of  knowledge  comes  not  from  ignorance,  but  from  a  mental 
inability  to  appreciate  the  application  of  its  provisions  to  the  act 
in  question,  there  punishment  would  have  no  effect  as  an  example, 
and  would  be  useless.  Now,  knowledge  that  an  act  is  unlawful 
necessarily  implies  an  appreciation  of  its  character  and  conse- 
quences. Sometimes  a  lack  of  this  latter  induces  a  man  to  acts, 
which,  were  he  sane  enough  to  see  them  in  their  true  character 
and  appreciate  their  consequences,  he  would  at  once  know  to  be 
unlawful.  For  these  two  classes  of  cases  the  English  rules  have 
made  provision,  recognizing  that  a  knowledge  both  of  the  unlaw- 
fulness of  the  act,  and  of  its  character  and  consequences  as  regards 
its  object,  was  essential  to  constitute  a  punishable  offence. 

Now  let  us  examine  the  answers  of  the  English  judges.  To  us 
they  seem  to  be  a  wise  embodiment  of  the  results  above  attained, 
and  to  be  unshaken  by  the  investigations  of  medical  men. 

In  McNaghterC%  case^  10  Clark  &  Fin.  210,  four  questions  were 
propounded  to  the  judges  by  the  House  of  Lords.  The  first  of 
these  questions  called  but  for  an  application  of  the  principles  laid 
down  in  the  answer  to  the  second  and  third ;  while  the  fourth 
related  merely  to  a  point  of  evidence.  The  second  and  third 
questions  were  as  follows :  — 

"2.  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
when  a  person  alleged  to  be  afflicted  with  an  insane  delusion  respect- 
ing one  or  more  particular  subjects  or  persons  is  charged  with  the 
commission  of  a  crime  (murder,  for  example),  and  insanity  is  set  up 
Bs  a  defence  ? 

"  3.  In  what  terms  ooght  the  question  to  be  left  to  the  jury  as  to 
the  prisoner's  state  of  mind  when  the  act  was  committed?" 

In  answer  to  these  questions,  the  judges,  speaking  by  Tindal, 
C.  J.,  said:  — 

"  As  the  second  and  third  questions  appear  to  us  more  conveniently 
answered  together,  we  have  to  submit  our  opinion  to  be  that,  ...  to 
establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  committing  the  act,  the  party  accused  was  laboring 
under  such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know 
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the  nature  and  quality  of  the  act  he  wag  doing,  or,  if  he  did  know  it, 
he  did  not  know  he  was  doing  what  was  wrong." 

The  first  branch  of  the  answer  covers  the  insanity  of  the  act: 
it  must  be  an  act  of  which  the  prisoner  was  too  insane  to  know 
the  physical  nature  and  quality.  As  if  a  man  should  labor  under 
the  delusion  that  a  certain  person  was  enchanted,  and  could  only 
be  restored  to  his  own  proper  state  by  having  his  throat  cut 
Such  a  man  might  take  his  friend's  life,  under  the  firm  belief 
that  not  death,  but  life,  in  a  new  and  improved  form,  would 
follow  his  act,  even  though  well  recognizing  that  death,  if  it 
ensued,  would  make  him  guilty  of  a  crime.  But  to  punish  such 
a  man  is  to  punish  him  for  doing  that  which  he  honestly  believed 
to  be  an  act  of  kindness,  and  would  be  of  no  value  whatever  as 
an  example. 

The  second  branch  of  the  rule  laid  down  contained  the  expres- 
sion, "did  not  know  he  was  doing  what  was  wrong."  Much 
controversy  has  arisen  under  this  word  **  wrong ; "  and,  at  the 
time  the  answers  were  given,  the  judges  were  asked  to  change  it, 
but  refused,  Chief  Justice  Tindal  saying,  — 

"  If  the  question  were  to  be  put  as  to  the  knowledge  of  the  accused 
solely  and  exclusively  with  reference  to  the  law  of  the  land,  it  might 
tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a 
conviction ;  whereas  the  law  is  administered  upon  the  principle  that 
every  one  must  be  taken  conclusively  to  know  it,  without  proof  that , 
he  does  know  it.  If  the  accused  were  conscious  that  the  act  was  one 
which  he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  con- 
trary to  the  law  of  the  land,  he  is  punishable." 

By  this  the  learned  judge  clearly  intended  to  lay  down  the  rule, 
that  the  prisoner's  apprehension  of  the  moral  nature  of  the  act 
was  material  only  so  far  as  it  tended  to  prove  or  disprove  his 
ability  to  know  the  legal  nature  also.  But  here  a  distinotipn 
ought,  we  think,  to  be  taken.  While  a  simple  belief  that  certain 
things  are  morally  right  which  the  law  forbids,  furnishes,  and 
ought  to  furnish,  no  excuse  whatever  for  crime,  it  yet  seems  too 
restricted  to  say,  that  the  prisoner's  delusions  as  to  the  moral 
nature  of  his  act,  wo  matter  what  their  character^  are  of  no  im- 
portance, and  cannot  affect  the  question  of  his  punishability  so 
long  as  he  knows  the  law  forbids  it.  There  is  a  marked  differ- 
ence between  loose,  or  perhaps  insane,  notions  of  morality,  and  a 
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crazy  delusion  that  some  particular  act,  the  wickedness  of  which, 
as  a  general  rule,  the  prisoner  would  readily  admit,  was  neverthe- 
less, in  that  particular  instance,  not  only  proper,  but  actually 
enjoined  upon  him  by  a  power  which  it  would  be  impossible 
safely  to  disobey.  To  illustrate  our  meaning,  an  instance  of  this 
sort  is  given  in  the  books.  A  certain  man  believed  himself  to  be 
the  Saviour,  returned  to  the  world  to  undergo  death  a  second 
time,  and  that  by  his  death  innumerable  blessings  would  be 
brought  upon  men.  But  to  get  himself  killed  was  the  difficulty. 
His  moral  sense  was  very  keen ;  and  he  turned  away  from  suicide 
as  sinful,  and  therefore  ineffectual  for  his  purpose,  and  murdered 
a  stranger  for  the  very  purpose  of  suffering  the  death  penalty  for 
the  accomplishment  of  his  mission. 

It  is  not  necessary  to  enlarge  upon  the  obvious  difference 
between  this  man's  hallucination,  and  a  simple  belief  tiiat  murder 
is  not  an  offence  against  the  laws  of  God. 

This  whole  subject  received  full  discussion  before  a  committee 
of  the  House  of  Commons,  appointed  to  consider  a  bill  entitled 
**  The  Homicide  Amendment  Act,*'  introduced  by  Mr.  Russell 
Gumey,  in  1874.  The  object  of  the  bill  was  the  codification  of 
the  criminal  law  of  insanity.  It  was  proposed  to  extend  some- 
what the  rule  in  McNaghten's  case,  so  as  to  include  all  cases 
where  the  prisoner  did  not  know  the  moral  nature  of  the  act 
committed,  and  also  where  he  was  impelled  to  its  commission  by 
,  an  uncontrollable  impulse.  Amongst  other  persons,  Mr.  Fitzjames 
Stephen,  Q.C.,  the  reputed  author  of  the  measure,  gave  at  consid- 
erable length  his  reasons  for  supporting  its  provisions.  As  an 
illustration  of  the  necessity  of  the  rule  relieving  from  punish- 
ment where  the  knowledge  of  the  moral  nature  of  the  act  was 
absent,  he  used  the  example  just  cited.  We  have  already  en- 
deavored to  show  that,  while  such  a  delusion  entitles  a  man  to 
immunity,  —  and  further  than  this  we  do  not  believe  the  measure 
was  intended  to  go,  —  it  is  not  accurate  to  characterize  such  a  con- 
dition as  a  simple  absence  of  moral  judgment. 

But  perhaps  the  most  important  feature  of  the  proposed  change, 
because  the  one  which  was  the  most  marked  innovation  on  previ- 
ous rules,  was  that  recognizing  uncontrollable  impulse  as  a  valid 
defence.  To  illustrate  this  change,  and  the  class  of  cases  which 
it  is  intended  to  cover,  we  cannot  do  better  than  to  quote  Mr. 
Stephen's  own  words :  — 
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^  I  recollect  very  well  that  in  that  case  (referring  to  Dove's  case, 
mentioned  before)  Baron  Bramwell,who  tried  it,  put  this  question  to  one 
of  the  doctors  who  was  giving  evidence  that  Dove  could  not  help  doing 
what  he  did :  '  Supposing  that  a  man  had  been  standing  by  him  with  a 
loaded  pistol  in  his  hand  when  he  was  going  to  poison  his  wife,  do  you 
think  he  would  have  done  it  then  ?'  — '  I  do  not.' — *  Then  he  ought  not 
to  have  done  it  under  these  circumstances.'  But  supposing  the  doctor 
had  been  able  to  prove  from  other  circumstances  that  he  would  have 
been  utterly  unable  to  control  himself,  and  that,  if  you  had  put  a  rope 
around  his  neck  ready  to  hang  him,  still  the  poison  would  have  gone 
into  that  cup,  that  would  have  been  a  case  of  uncontrollable  im- 
pulse." 

Of  course,  it  is  possible  that  cases  such  as  this  may  occur; 
and,  for  the  sake  of  the  aigument,  we  will  admit  their  existence  ; 
and  will  also  concede,  that,  so  far  as  tiie  question  of  guilty 
intent  is  concerned,  that  element  is  entirely  wanting,  as  in  the 
case  of  the  poor  wretch  who,  overcome  with  horror  and  remorse, 
even  while  doing  the  act,  was  yet  impelled  to  slay  her  children 
by  a  power  impossible  to  resist.  We  would  urge,  nevertheless, 
the  following  considerations,  as  showing  not  only  the  inexpedi- 
ency of  recognizing  these  rare  instances  as  forming  a  class  by 
themselves,  but  also  the  logical  inconsistency  of  allowing  insanity 
of  this  sort  as  a  defence,  even  when  clearly  proved. 

It  can  hardly  be  doubted  that  in  every  such  case  the  horror 
and  fear  present  in  the  mind  of  the  lunatic  at  the  time  of  com-  , 
mitting  the  act  tended  in  some  measure,  though  not  efficiently, 
to  restrain  A*om  the  crime;  and  that  prominent  among  the 
causes  of  such  fear  and  horror  was  the  apprehension  of  legal 
punishment  and  the  circumstances  of  disgrace  which  would 
attend  it.  If  this  be  not  so,  then  the  case  falls  directly  under 
the  class  of  those  destitute  of  an  appreciation  of  the  consequences 
of  their  acts. 

Now,  it  needs  no  elaborate  argument  to  convince  us  that  the 
removal  of  this  powerful  restraint,  proceeding  from  the  fear  of 
legal  punishment,  would  have  a  tendency  to  increase  the  number 
of  persons  in  whom  such  insane  impulses  would  become  actually 
uncontrollable ;  for  we  repeat  that  example  exercises  an  influence 
little  less  powerful  on  the  lunatic  than  on  the  sane  person,  if  the 
condition  of  the  former  permits  him  at  all  to  understand  the  lesson. 
And,  again,  uncontrollable  impulse  and  irresistible  desire  are  in 
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the  popular  mind  already  too  nearly  identical  for  it  to  be  safe  for 
the  law  to  allow  the  one  to  be  a  valid  defence  in  a  criminal  trial, 
lest  the  other  also  should  obtain  a  foothold. 

That  irresistible  desire  and  uncontrollable  impulse  are  in  reality 
very  different  things,  we  hold  to  be  clear,  and  we  think  that  their 
confusion  in  the  minds  of  many  lawyers  and  judges  has  led  to 
many  mistakes. 

Man  is  so  constituted  that  his  habits  and  desires,  whether  of 
body  or  mind,  by  continued  indulgence  soon  overmaster  his  con- 
science and  his  will.  Long-nourished  hatred  and  animosity,  like 
long-nourished  passion  for  drink,  in  many  cases  stifle  all  other 
feelings;  so  that,  when  their  indulgence  is  in  question,  all  other 
considerations,  whether  of  morality  or  legal  consequences,  are 
utterly  powerless.  In  the  matter  of  long-continued  and  excessive 
use  of  spirituous  liquors,  this  fact  is  more  strongly  marked, 
perhaps,  than  in  the  case  of  other  excesses ;  but  we  are  firmly 
convinced  that  delirium  tremens  is  no  more  a  real  manifestation 
of  mental  disease  than  are  some  conditions  of  mind  to  which  men 
have  and  may  come  in  consequence  of  the  dominion  of  other 
passions.  Habitual  drunkenness  the  law  admits  as  a  disability 
in  civil  matters,  while  utterly  disallowing  it  as  a  criminal  defence  ; 
clearly  recognizing  the  entire  impotence  of  the  drunkard  to  re- 
strain his  ardent  desire  for  diink,  on  the  one  hand,  yet,  on  the 
other,  refusing  to  recognize  the  consequences  of  yielding  to  this 
desire  as  an  excuse  for  a  crime.  Habitual  ferocity,  whether 
manifested  towards  one  from  whom  an  injury,  real  or  fancied, 
has  been  received,  or  towards  mankind  in  general,  should  be 
placed  on  a  precisely  similar  footing ;  for,  by  long  harboiing  of 
such  feelings,  conscience  and  the  apprehension  of  consequences 
can  be  dulled  or  destroyed,  precisely  as  the  same  qualities  can  be 
dulled  or  destroyed  in  the  mind  of  the  drunkard.  And,  gener- 
ally, whenever  it  can  be  shown,  from  the  circumstances  of  the 
case,  that  the  prisoner,  even  if  at  the  time  of  the  commission  of 
the  crime  he  was  so  far  insane  that  he  had  no  knowledge  that  his 
act  was  forbidden  by  law,  had  lost  such  knowledge  by  his  own 
fault,  as  by  the  indulgence  of  some  unlawful  or  forbidden  habit 
or  feeling,  the  natural  tendency  of  which  was  towards  criminal 
acts, — in  every  such  case  the  court,  while  recognizing  his  insanity 
as  a  scientific  fact,  should  disallow  it  as  a  defence,  and  inflict  the 
punishment  apportioned  to  the  crime. 
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The  indulgence  of  thoughts  of  violence  and  crime,  although 
not  of  itself  punishable,  unless  resulting  in  some  criminal  act,  is 
nevertheless  the  germ  of  crime,  and  should  render  punishable 
every  act  that  springs  from  it.  Such  thoughts  when  first  arising 
in  the  mind  are  easily  subdued,  and  weak,  compared  to  the  baleful 
strength  they  soon  acquire.  And  society  has  a  right  to  require 
their  immediate  extirpation,  by  punishing  them,  even  when  they 
seek  shelter  under  the  garb  of  madness ;  thus,  by  example,  deter- 
ring others  from  their  indulgence.  We  are  aw€tre  that  delirium' 
tremens^  which  has  long  been  regarded  as  a  legal  defence,  would 
fall  under  this  rule ;  but  our  reflections  have  led  us  to  the  con- 
clusions stated  above. 

Chief  Justice  Cockbum,  in  his  remarks  upon  the  Homicide 
Bill  (above  referred  to)  said  that,  while  concurring  in  the  rules 
there  laid  down,  he  must  object  to  any  limitation  of  their  appli- 
cation to  the  law  of  homicide.  We  certainly  are  unable  to  see 
any  adequate  reason  why  a  different  rule  should  prevail  for  differ- 
ent crimes.  For  as,  on  the  one  hand,  death  is  the  gravest  punish- 
ment which  the  law  can  inflict,  and  the  utmost  certainty  of  guilt 
is  required  for  its  infliction ;  so,  on  the  other  hand,  death  is  the 
greatest  wrong  which  one  individual  can  inflict  upon  another, 
and  the  utmost  certainty  is  required  in  the  punishment  of  the 
wrong-doer. 

Suppose  now  that  a  person  indicted  for  larceny  should  set  up, 
as  a  defence,  that  peculutr  form  of  insanity  known  as  kleptomania ; 
but,  in  sustaining  his  oase,  should  fail  to  show  that  stealing  had 
ever  before  been  indulged  in ;  and,  on  the  other  hand,  it  should 
be  proved  that  the  article  stolen  was  one  which  there  were  par- 
ticular reasons  for  the  prisoner  to  desire,  and  therefore  one  which 
he  would  be  most  likely  to  take  with  a  felonious  intent,  and 
that  he  had  profited  by  his  plunder  in  a  way  consistent  therewith, — 
would  any  amount  of  curious  habits  and  eccentricities  bolster  up 
such  a  defence,  resting  on  such  evidence  ?  Would  any  intelligent 
man,  let  alone  any  twelve  intelligent  men,  give  credit  to  any  such 
story,  unless  their  judgments  were  affected  by  their  feelings  ? 
And  yet  precisely  similar  to  this  is  the  case  of  the  man  who 
designedly  murders  the  disturber  of  his  domestic  peace,  and  sets 
up  in  defence  that  he  was  cra2y  at  the  time  that  the  deed  was 
done. 

While  then  accepting  the  English  rules  as  laid  down  by  the 


Digitized  by 


Google 


INSANITT  AS  A  DEFENCE  IN  CRIMINAL  CASES.  671 

judges  in  McNaghten's  case,  as  the  best  enunciation  of  the  prin- 
ciples which  should  govern  the  question  of  responsibility  in 
mental  disease  for  criminal  acts,  we  would  have  the  law  go  yet 
one  step  further  in  its  inquiries,  and,  before  accepting  insanity  as 
a  defence,  discover,  if  possible,  the  responsibility  of  the  prisoner 
for  the  existence  of  the  malady  which  he  pleads  as  an  excuse. 
To  do  this  would  not  involve  questions  in  any  degree  more 
speculative  in  their  nature  than  those  now  presented  to  the  courts 
for  solution.  And,  when  accomplished,  the  courts  would  be  in  a 
position,  while  punishing  the  guilty,  to  furnish  to  the  insane  that 
protection  to  which,  in  common  humanity,  they  are  entitled. 

David  B.  Ogdbk. 
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THE  BENCH  AND  THE  BAR  IN  FRANCE.* 

Thebe  is  no  other  country  in  the  world  where  it  is  of  so  much 
importance  as  it  is  in  the  United  States  that  the  members  of  the 
Bench  and  of  the  Bar  should  be  upright,  intelligent,  and  educated 
men ;  and  there  is  certainly  no  other  country  where  so  little  pains 
are  taken  to  secure  so  desirable  an  object. 

The  judicial  system  of  many  of  our  States  is  both  vicious  in 
theory  and  pernicious  in  practice ;  while  the  want  of  system  in 
our  legal  education  has  led  to  such  deplorable  results  that  a  reform 
is  imperatively  demanded.  Under  these  circumstances,  it  cannot 
be  amiss  to  call  the  attention  of  those  most  interested  in  the 
question  to  any  foreign  system  which  seems  to  produce  honest 
and  efficient  judges  and  lawyers. 

We  propose,  therefore,  to  speak  in  this  article,  —  first,  of  the 
organization  and  jurisdiction  of  the  French  tribunals :  the  quali- 
fications, mode  of  appointment,  tenure  of  office,  and  emoluments 
of  the  judges;  and,  secondly,  of  the  education,  discipline,  and 
functions  of  the  legal  profession  in  France. 

I.  Judicial  System. 
1.  Jurisdiction  of  the  Respective  Courts. 

There  are  four  grades  of  judges  in  the  civil  (as  distinguished 
from  the  commercial)  courts:  1.  The  Jages  de  Paix ;  2.  The 
Juges  des  Trihunaux  de  Premiere  Instance  ;  3.  The  judges  called 
Conseillers  des  Cours  d*Appel ;  4.  The  Juges  de  la  Cow  de  Cassor 
tion. 

In  addition  to  these,  there  are  the  Juges  des  IHbunaux  de 
Commerce^  for  the  trial  of  commercial  cases  (these  judges  being 
elected  from  among  the  merchantd  of  the  highest  character  and 

1  The  works  consulted  in  the  preparation  of  this  article  are  the  French  Codet 
et  LoU  Usuellei ;  Camuzet,  "  Manuel  de  Proc^dwre ; "  Clerc,  "  Formulaire  du  Notariat ;  " 
the  **  Agenda  et  Annuaire  dei  Cours,  etc./'  published  by  Marchal,  Billard,  et  Cie;  and 
the  Annumre  of  Didot-Bottin,  besides  the  authorities  mentioned  in  the  text. 
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standing)  ;  and  the  Prud'hommes^  who  are  manufacturers,  trades- 
men, or  artisans,  and  who  act  as  judges  only  in  cases  of  dispute 
between  manufacturers,  tradesmen,  and  artisans,  in  relation  to 
their  business.^ 

Jurisdiction  of  the  Juges  de  Paix.  —  The  Juges  de  Paix  have 
cognizance  of  all  purely  personal  suits  up  to  the  amount  of  100 
francs  without  appeal,  and  up  to  200  francs  subject  to  appeal. 

They  also  take  cognizance  of  suits  between  innkeepers  and 
their' guests,  and  between  travellers  and  common  carriers  by  land 
or  by  water,  up  to  100  francs  without  appeal,  and  up  to  1,600 
francs  subject  to  appeal.  They  have  likewise  jurisdiction  up  to 
100  francs  without  appeal,  and,  subject  to  appeal,  up  to  any 
amount,  in  suits  between  landlord  and  tenant,  in  cases  where  the 
annual  rent  does  not  exceed  400  francs ;  in  suits  between  master 
and  servant,  &c.  They  have  also  jurisdiction  in  civil  suits  (when 
no  proceedings  have  been  instituted  before  the  criminal  courts) 
for  defamation,  assault  and  battery,  &c. 

Moreover,  all  cases  of  a  civil  (as  distinguished  from  a  commer- 
cial) character,  in  which  there  is  but  one  party  defendant,  must, 
as  a  general  rule,  be  commenced  by  a  summons  to  appear  en 
conciliation  before  the  Juffe  de  Paix. 

If  he  can  bring  the  parties  to  terms,  he  draws  up  a  proces- 
verhal^  or  report,  showing  the  conditions  of  the  settlement ;  if 
not,  he  makes  a  summary  mention  of  their  appearance,  and  the 
cause  is  remitted  to  the  Tribunal  de  Premiere  Ir^Btance. 

Jurisdiction  of  the  Trihunaux  de  Premiere  Instance.  —  These 
courts  have  cognizance  of  personal  actions  and  those  relating 
to  personal  property  up  to  the  amount  of  1,500  francs  of  capi- 
tal, and  of  actions  relating  to  real  property  of  a  rental  value 
not  exceeding  60  francs,  without  appeal ;  and  of  other  actions 
(always  excepting  those  of  a  commercial  character,  in  places 
where  there  exists  a  Triburhol  de  Commerce^  up  to  any  amount, 
subject  to  the  right  of  appeal. 

Appeals  are  also  taken  to  those  tribunals  from  the  decisions  of 
the  Juges  de  Paix. 

Jurisdiction  of  the  Oours  d'Appel.  —  These  courts  have  no 
original  jurisdiction,  but  have  appellate  jurisdiction  in  aU  cases 

1  The  orgmiiicAtion  and  jnritdiction  of  the  TrUmnanx  de  Commerce,  and  of  the 
ConseiU  dee  PrwThommet  are  discussed  by  the  writer  in  an  article  published  in  this 
Jieoiew  for  October,  1S76.    Nothing  more  will,  therefore,  be  said  about  them  here. 
VOL.  XI.  44 
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where  an  appeal  is  taken  from  the  decisions  of  the  Civil  Tribu- 
nals of  First  Instance,  or  from  those  of  the  Tribunals  of  Commerce. 

Jurisdiction  of  the  Cour  de  Cassation.  —  The  functions  of  this 
tribunal  are  to  pronounce  upon  all  applications  made  to  set  aside 
judgments  rendered  by  inferior  courts  acting  as  courts  of  last 
resort^  applications  to  have  a  cause  transferred  from  one  court  to 
another,  conflicts  of  jurisdiction,  &c.  It  annuls  all  proceedings 
in  which  the  forms  of  law  have  been  violated,  and  every  judg- 
ment which  expressly  contravenes  the  text  of  the  law.  Under 
no  pretext^  however^  can  it  examine  into  the  merits  of  the  ease. 

After  having  set  aside  the  proceedings  or  the  judgment,  it 
simply  sends  the  case  down  to  be  tried  over  again  by  a  court  of 
the  same  character  and  degree  as  that  from  which  the  appeal  was 
taken.  It  is  only  in  case  a  second  appeal  is  taken  that  the  Cour 
de  Cassation^  united,  renders  a  decision  interpretative  of  the  law, 
which  is  binding  upon  the  court  to  which  the  case  is  then  sent 
for  retrial.  But  such  decision  is  binding  only  in  the  particular 
case,  not  in  any  subsequent  one,  —  not  even  in  the  Cour  de 
Cassation  itself. 

2.  Qualifications^  Appointment^  Tenure  of  Office^  and  Salary  of  the 
Judges^  and  Organization  of  the  Courts. 

The  judges  of  all  the  courts  (except  those  of  commerce  and  the 
trades)  are  appointed  by  the  chief  of  the  executive  power ;  and 
are  all  removable  only  in  the  cases  and  subject  to  the  conditions 
provided  by  law ;  except  the  Juges  de  Paix^  who  are  removable 
at  the  will  of  the  appointing  power. 

Jyges  de  Paix.  —  There  is  a  Jvge  de  Paix  for  each  canton, 
making  2,860  in  all ;  the  only  qualifications  required  for  this 
office  being  that  the  incumbent  be  a  Frenchman,  and  thirty  years 
of  age.  Their  salaries  vary  from  1,800  to  5,000  francs  in  the  rest 
of  France  ;  but  are  increased  to  8,000  francs  in  the  city  of  Paris. 

Tribunatux>  d'Arrondissement^  ou  de  Premiere  Instance.  —  There 
is  a  Tribunal  of  First  Instance  for  every  arrondissement ;  ex- 
cept at  Paris,  where,  though  there  are  twenty  arrondissements^ 
there  is  but  one  such  tribunal,  called  the  Tribunal  de  la  Seine^ 
whose  jurisdiction  extends  also  over  the  two  arrondissements 
of  Sceaux  and  St.  Denis,  —  making  three  hundred  and  fifty-nine 
of  such  tribunals  in  the  whole  of  France. 

Each  tribunal  is  composed  of  from  three  to  twelve  judges. 
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besides  from  three  to  six  supplementary  judges,  or  Juge%  svppliantt. 
The  tribunals  having  only  three  or  four  judges  form  but  one 
chamber;  those  having  from  seven  to  ten  judges  are  divided  into 
two  chambers ;  and  those  having  twelve  judges,  into  three  cham- 
bers (one  of  the  chambers,  in  the  last  two  cases,  having  criminal 
jurisdiction,  as  a  chamber  of  Police  CarrectionnelU^  in  cases  of 
misdemeanor,  punishable  with  not  more  than  five  years'  confine- 
ment in  a  house  of  correction).  Three  judges  at  least,  and  six 
at  most,  must  be  present,  in  order  that  a  judgment  be  pronounced. 
Among  the  judges  there  is  one  president,  and  a  vice-president  for 
each  chamber,  except  that  in  which  the  president  sits.  At  Paris, 
however,  there  are  one  president,  ten  vice-presidents,  and  fifty- 
eight  judges,  besides  fifteen  supplementary  judges,  or  substitutes, 
—  there  being  twelve  chambers,  of  which  9ix  take  cognizance  of 
ordinary  civil  suits ;  /our,  of  criminal  cases ;  and  two  of  other 
matters. 

No  one  can  be  appointed  to  the  office  of  judge  unless  he  pos- 
sesses the  degree  of  Licentiate  in  Law,  has  kept  his  terms  for 
two  years  as  an  avocat  of  the  Tribunal,  and  is  at  least  twenty-five 
years  of  age,  —  the  minimum  of  age  for  the  president  and  vice- 
presidents  being  twenty-seven  years.  The  salaries  received  by 
the  judges  are  excessively  moderate,  varying  from  2,400  to  6,000 
francs,  except  in  Paris,  —  the  judges  of  the  Tribunal  de  la 
Seine  receiving  8,000  francs.  The  salaries  of  the  vice-presidents 
vary  from  8,000  to  6,250  francs  for  the  other  tribunals,  and 
amount  to  10,000  francs  for  the  Tribunal  of  the  Seine.  The 
president  of  this  latter  receives  20,000  francs  ;  the  presidents  of 
the  other  tribunals,  from  8,600  to  10,000  francs. 

Cour9  (TAppel.  —  There  are  twenty-six  of  these  courts  in  the 
whole  of  France.  Each  court  is  composed  of  from  twenty  to 
forty  justices,  or  conteillers.  Those  composed  of  twenty-four 
justices  have  three  chambers,  —  one  civil,  one  of  indictment  for 
crimes  triable  at  the  assizes,  and  one  of  appeals  in  matters  of 
police  correctionnelle. 

The  courts  composed  of  thirty  justices  have  four  chambers,  of 
which  two  have  jurisdiction  in  civil  suits ;  and  those  composed 
of  forty  justices  have  five  chambers,  three  of  which  are  civil. 
In  every  court  there  is  one  president,  and  as  many  vice-presidents 
as  there  are  chambers.  In  civil  cases,  the  presence  of  seven 
justices  is  necessary  to  the  validity  of  a  judgment.     At  Paris, 
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there  are  seventy-two  justices  of  this  court,  including  the  presi- 
dent and  yice-presidents.  The  same  qualifications  are  required 
as  for  the  judges  of  the  Trihunaux  de  Premiere  Instance^  except 
that  the  presidents  or  vice-presidents  must  be  at  least  thirty  years 
of  age.  The  salaries  of  the  judges  vary  from  6,000  to  7,000  francs 
outside  of  Paris,  in  which  they  amount  to  11,000  francs ;  those 
of  the  presidents  of  chambers  are,  in  Paris,  13,750  francs ;  and 
elsewhere,  from  7,500  to  10,500  francs.  And,  lastly,  the  pay  of 
the  first  president  is  from  15,000  to  20,000  francs  in  the  rest  of 
France,  and  25,000  francs  in  the  city  of  Paris. 

Cour  de  Oassatitm.  —  This  court  is  composed  of  one  first  presi- 
dent, three  presidents  of  chambers,  and  forty- five  justices,  or  eon- 
seillerSy — there  being  one  criminal  chamber,  having  jurisdiction 
over  appeals  in  criminal  cases;  one  Chambre  des  Requite%^  whose 
business  it  is  to  make  a  preliminary  examination  of  appeals  taken 
in  civil  suits,  and  to  reject  those  which  it  finds  to  be  clearly  un- 
founded, referring  the  rest  to  the  Chambre  Civile;  and  one  Chambre 
Civile^  which  examines  all  the  appeals  so  referred  to  it  by  the 
Chawhre  des  MeqtiSteSj  and  gives  judgment  upon  them,  —  either 
rejecting  the  appeal,  or  else  simply  annulling  the  judgment  of 
the  court  below  and  directing  a  retrial  of  the  case,  as  before 
stated.  The  salary  of  the  first  president  is  80,000  francs ;  that 
of  the  presidents  of  chambers,  the  same ;  and  that  of  the  other 
judges,  18,000  francs. 

Retired  List.  —  Judges  of  the  Ih'ibunaux  de  Premiere  Instance 
and  of  the  Cours  d^Appel  are  put  on  the  retired  list,  with  a  pension, 
at  •the  age  of  seventy ;  and  those  of  the  Cour  de  Cassation^  at  the 
age  of  seventy-five.  They  may  also  be  allowed  to  retire  on  a 
pension,  upon  due  proof  of  serious  and  chronic  infirmities  render- 
ing them  incapable  of  continuing  to  exercise  their  functions. 

The  amount  of  the  pension  increases  with  the  number  of  years 
passed  in  active  service. 

The  Paris  "  lAbertS  "  of  Nov.  23, 1876,  in  its  comments  upon  a 
bill  just  introduced  into  the  Assembly  by  the  Minister  of  Justice, 
remarks  as  follows :  — 

"  The  ninth  and  last  article  of  the  bill  provides  that  the  savings 
effected  by  the  reduction  of  the  number  of  judges "  (».«.,  in  certain 
districts  of  France)  ''  shaU  be  applied  towards  the  increase  of  magis- 
trates' salaries.  We  cannot  too  highly  approve  this  provision.  .  .  . 
In  fact,  the  salaries  of  our  magistrates  having  remained  stationary  for 
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80  many  years,  while  the  cost  of  every  thing  has  so  rapidly  increased, 
they  find  themselves  placed  in  an  inferior  position  as  compared  with 
the  rank  which  they  are  obliged  to  maintain  in  society.  The  conse- 
quence is  that  the  judicial  career  is  closed  to  many  who  are  specially 
fitted  for  it,  remaining  open  only  to  those  who  are  in  comparatively 
easy  circumstances  independently  of  the  salary  attached  to  their 
office." 

We  commend  these  observations  to  those  in  America  who, 
calling  themselves  par  excellence  the  friends  of  the  people,  be- 
grudge to  their  public  servants  a  respectable  salary,  or  even  a 
life-tenure  of  office ;  the  effect,  if  not  the  object,  of  whose  policy 
is  naturally  to  exclude  from  every  important  public  position  all 
except  the  independently  rich,  or  the  needy  and  unscrupulous. 

Official  salaries  can  safely  be  reduced  to  a  certain  point,  only 
by  conferring  the  office  for  life  or  good  behavior.  Below  that 
point,  what  is  called  economy  constitutes,  at  best,  an  invidious 
distinction  in  favor  of  the  rich ;  and,  at  worst,  the  robbery  and 
dishonor  of  the  State. 

8.  Independence  of  the  Judiciary. 

In  theory,  the  judges  of  all  the  higher  courts  are  perfectly 
independent  of  the  governing  power.  M.  Glasson,  Professor  at 
the  University  of  Paris,  in  his  recent  excellent  work  entitled 
"  Mements  du  Droit  Franfaisy*^  etc.  (vol.  ii.  p.  212),  eloquently 
remarks:  — 

"  Every  thing  which  compromises  or  lessens  the  independence  of 
the  judicial  power  compromises  the  good  administration  of  justice. 
The  judiciary  should  be  the  organ  of  the  law,  and  not  an  instru- 
ment of  government :  it  renders  judgments,  and  not  services.  The 
judicial  power,  deprived  of  its  independence,  is  the  most  formidable 
instrument  of  factions  and  of  political  hate.  The  absence  of  the  power 
of  removal "  (i.e.,  at  the  will  of  the  appointing  or  governing  power) 
^is  one  of  the  surest  guaranties  of  the  independence  of  the  judicial 
power :  hence,  the  spirit  of  party  is  naturally  hostile  to  this  great 
principle." 

He  is,  therefore,  in  favor  of  extending  the  principle  to  the  Jugea 
de  Paix;  as  they  would  thus  "  secure  an  independence,  as  towards 
the  executive  power,  which  is  necessary  to  their  dignity."  It 
would  be  difficult  to  know  whether,  in  popular  estimation,  the 
judges  are  always,  in  point  of  fact,  entirely  independent  of 
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the  executive ;  as  the  expression  of  an  unfavorable  opinion  on 
this  point  would  be  dangerous,  owing  to  the  stringent  provisions  of 
the  law  of  libel,  by  which  every  allegation  or  imputation  of  a  fact 
derogatory  to  the  honor  or  consideration  of  the  individual  or  body 
to  whom  the  fact  is  imputed,  constitutes  a  defamation.  Such 
defamation  —  whether  in  a  public  speech,  in  writing,  or  in  print  — 
of  the  courts,  tiibunals,  or  other  public  authorities,  is  punishable 
by  an  imprisonment  of  from  fifteen  days  to  two  years,  and  a  fine 
of  from  150  to  5,000  francs. 

4.  Purity  and  Efficiency  of  the  Judiciary. 

Upon  this  subject  M.  Glasson  pithily  remarks:  "Their  tradi- 
tional integrity,  their  great  enlightenment,  and  the  gravity  of 
their  morals,  have  for  centuries  honored  the  judicial  bodies  of 
France.*'  The  writer  may  add,  that,  during  a  ten  years'  residence 
in  France,  he  has  never  heard  it  intimated  that  any  judge  had  been 
or  could  be  bribed.  He  has  good  reason  to  believe,  however,  that 
judges  (at  all  events,  those  of  the  lower  courts)  are  accustomed  to 
receive  the  visits  of  a  party  to  a  suit,  or  of  his  lawyer,  out  of  court, 
and  to  listen  to  his  ez  parte  statement  of  the  case,  in  which  he  is 
interested.  If  such  party  or  his  legal  adviser  be  a  personal  friend 
of  the  judge,  there  is  evidently  great  danger  that  the  latter,  how- 
ever honest  his  intentions,  may  not  approach  the  trial  of  the  case 
with  a  perfectly  unbiassed  mind.  The  writer  does  not  assert  that 
such  a  practice  is  wholly  unknown  in  the  United  States ;  but  he 
does  assert  that  it  ought  nowhere  to  be  tolerated.  If  French 
judges  are  lacking  in  knowledge  or  liberality  of  views  as  respects 
foreign  countries,  their  laws,  and  customs,  and  irequently  apply 
French  laws  and  usages  with  unjrielding  rigor  in  controversies 
between  Frenchmen  and  foreigners,  and  that,  too,  even  as  to 
acts  done  or  contracts  made  or  to  be  executed  abroad,  —  thereby 
securing  the  interests  of  the  former,  to  the  great  detriment  and 
dissatisfaction  of  the  latter,  —  they  only  follow  the  general  policy  of 
their  government  in  this  respect ;  which  goes  so  far  in  its  protec- 
tion of  its  citizens,  and  in  its  distrust  of  foreign  laws  and  tribu- 
nals, as  even  to  refuse  the  extradition  of  French  criminals,  who, 
after  committing  the  most  serious  offences  abroad,  have  succeeded 
in  escaping  to  their  native  country.  (See  Billot's  "  Traiti  de 
r Extradition''  pp.  64,  67,  68,  70,  72,  78.)  Nor  would  it  be  sur- 
prising if  French  judges  were  somewhat  deficient  in  legal  learning 
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(in  the  American  acceptation  of  the  term),  considering  the  con^ 
paratively  small  value  attached  in  France  to  legal  precedents. 

**  Outside  of  the  particular  case  decided,  the  interpretation  of 
the  law  given  by  the  judges  has  no  authority,"  says  Mourlon  (in 
his  "  RSpititionB  ScritSs  atir  le  Code  CivU^^^  7th  ed,  vol.  i.  pp.  63, 
64,  §  91),  "  and  binds  no  one.  It  is  not  binding  upon  other 
courts,  nor  even  upon  the  tribunal  which  has  pronounced  it.  If 
another  cause,  entirely  new,  but  in  all  respects  similar,  comes 
before  the  court,  it  is  free  to  follow  the  former  interpretation,  or 
to  adopt  a  new  one." 

n.  Thb  Legal  Pbofessiok. 

1.  Avou^s  and  Avocats :  their  Mespective  Functions. 

There  are  two  classes  of  lawyers  practising  before  the  courts  of 
First  Instance  and  of  Appeal;  viz.,  av<ya69^  or  attorneys,  and 
avocats^  or  pleaders.  The  avocats  of  the  Cour  de  Cassation  dis- 
charge at  the  same  time  the  functions  of  avouSs.  The  avouSs  of 
the  Trtbunaiuc  de  Premiere  Instance  are  distinct  from  those  of  the 
Cours  d'Appel;  while  there  is  but  one  body  of  avocats  for  the  two 
jurisdictions,  known  as  avocats  d  la  Cour  d^Appel,  The  employ- 
ment of  an  avoui  is  necessary  (except  that,  in  theoiy,  a  party  may 
defend  himself,  or  select  whom  he  pleases  to  defend  him)  ;  while 
that  of  an  avocat  is  purely  voluntary.  The  former  is  the  agent 
and  representative  of  the  party ;  the  latter  is  not.  The  former 
directs  the  proceedings,  furnishes  or  receives  all  communications 
requisite  for  the  preparation  of  the  case,  and  lays  before  the  court 
the  demands  of  his  client.  The  latter  argues  the  cause,  and  gives 
consultations.  AvouSs  (including  the  avocats  d  la  Cour  de  Cassa- 
tion)  are  obliged  to  give  security  for  their  good  behavior,  —  the 
amount  of  which  is  fixed  according  to  the  population  of  their 
place  of  residence,  &o.,  —  while  no  such  security  is  required  of 
avocats. 

2.  Qualifications  for  Admission  to  the  Bar. 

In  order  to  be  admitted  as  an  avocat^  the  candidate  must  have 
obtained  the  degree  in  law  called  "  licence  en  droit^^*  for  which 
three  years'  terms  or  attendance  on  the  lectures  of  the  Law  School, 
or  Facvlti  de  Droits  are  necessary  (these  lectures  comprising  a 
course  of  instruction  in  the  history  of  law ;  Roman  law ;  the 
law  of  nations;  common  or  uncodified  law;  the  French  Civil 
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Code  and  Code  of  Procedure ;  criminal,  constitutional,  adminis- 
trative,^ and  commercial  law  ;  and  political  economy) ;  and  pre- 
viously he  must  have  obtained  the  degree  of  Bachelor  of  Letters, 
after  passing  an  examination  in  French,  Latin,  and  Greek  com- 
position, as  well  as  in  literature,  history,  and  philosophy.  He 
must  also  have  passed  three  years  in  attendance  on  the  courts, 
before  he  can  be  entered  on  the  rolls  and  admitted  to  practice. 
In  order  to  be  received  as  an  avou6^  the  cahdidate  must,  in  like 
manner,  have  obtained  the  degree  of  Bachelor  of  Letters ;  and  then 
have  followed  for  a  year  the  course  of  criminal  legislation,  and  of 
civil  and  criminal  procedure,  and  have  passed  an  examination 
before  the  professors  of  the  Law  School.  He  must,  furthermore, 
have  passed  five  years  as  a  clerk  in  the  oflSce  of  an  av<m^,  in  order 
to  be  admitted  as  an  avouS  of  a  Cour  d'Appel. 

8.  Appointment  of  Attomey^^  ^e. 

The  avouS9  are  limited  in  number,  and  are  appointed  by  the 
chief  of  the  executive  power,  upon  the  presentation  of  the  avouS 
retiring  in  favor  of  the  nominee,  or  upon  that  of  the  legal  repre- 
sentatives of  a  deceased  avouS.  High  prices  are,  in  fact,  paid  for 
these  positions ;  and  M.  Glasson  states  that  the  total  market  value 
of  the  various  venal  offices  (viz.,  those  of  avocats  a  la  Cour  de 
Cassation^  notaires^  avouSs  greffiers^  huissierSy  events  de  change^ 
and  commisaairea-priseurs^  throughout  France  is  estimated  at 
1,000,000,000  francs. 

The  number  of  attorneys  and  practising  advocates  is  very 
small  in  proportion  to  the  population  ;  the  number  for  Paris,  ia 
1874,  being  as  follows :  — 

Avoit^a  prla  la  Cour  d^Appel 54 

Avouh  de  Premiere  Instance 151 

Avocats  a  la  Cour  d^Appel  (having  also  the  right  to 

appear  before  the  inferior  courts  or  tribunals)  .    .     .  639 

Avocats  au  Conseil  d^£Jtat  et  a  la  Cour  de  Cassation  .  60 

Total  of  attorneys  and  barristers  for  the  city  of  Parish    904 

Adding  one  hundred  and  twenty-three  Notaires  (who,  though 
public  functionaries  invested  with  important  prerogatives,  do  a 

1  Administrative  law,  or  Droii  AdministraHfy  is  defined  bj  Zacharie  (Droit  Cir. 
Fran^ais,  vol.  i.  pp.  2,  148)  as  that  whose  object  is  to  establish  the  relations  of  the 
executive  power  and  its  agents  towards  individuals,  communities^  and  public  estab- 
lishments. 
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great  deal  of  the  work  which  in  the  United  States  is  done  by 
attornej's),  we  have  a  total  of  1,027  educated  lawyers ;  while,  in 
the  city  of  New  York,  with  a  population  less  than  half  that  of 
Paris,  there  are  at  least  3,600  persons  practising  as  attorneys  and 
counsellors. 

4.  Independence  of  the  Bar,  —  Interned  Discipline. 

Both  avauSs  and  avocata  are  independent  of  the  governing 
power.  The  Chambre  dea  AvouSs^  at  the  head  of  which  is  a 
President^  and  the  Conseil  de  Discipline  des  Avocats,  presided  over 
by  the  Bdtonnier^  are  charged  with  the  duty  of  maintaining  disci- 
pline and  punishing  misconduct  among  the  members  of  their 
respective  orders,  —  the  punishments  consisting  of  recall  to  order, 
censure,  public  reprimand,  expulsion  from  the  Chambre  des  AvouSSy 
and,  in  the  case  of  avocats^  temporary  suspension,  or  even  striking 
from  the  rolls. 

As  far  as  we  have  had  an  opportunity  of  judging,  the  French 
bar  is  highly  and  deservedly  esteemed  for  its  ability,  learning,  and 
integrity.  We  refer  only  to  the  lawyers,  properly  so  called ;  for 
there  is  a  third  class,  known  as  hommes  d'affaires^  who  may,  if 
provided  with  a  special  power^  represent  their  clients  before  the 
tribunals  of  commerce  or  the  Juges  de  Paix^  and  whose  business 
is  more  particularly  that  of  collection  agents.  "  Of  these,"  says 
Masson  Q^  Droit  TJsuel^''  p.  9),  "  there  are  some  who  are  honest 
and  perfectly  trustworthy ;  while  there  are  many  of  bad  reputation, 
and  who  are  the  plague  of  their  clients."  The  French,  as  a  peo- 
ple, express  themselves  clearly  and  readily,  both  in  writing  and 
in  speech :  it  is  not  surprising,  therefore,  that  their  leading 
advocates  should  have  a  well-deserved  reputation  for  eloquence, 
and  that  French  pleadings  and  judgments  should  be  models  of 
lucidity  and  logic. 

Gboegb  MEBBUii,  Parity  France. 

NOTE. 

The  following  statistics  relating  to  the  operations  of  the  civil  tribunals 
throughout  France,  for  the  year  1874,  are  drawn  from  the  last  Report  of  the 
Minister  of  Justice  (published  in  the  **  Gazette  des  Tribunaux  "of  the  Ist,  2d, 
and  3d  January,  1877) :  — 

1.  Juges  de  Paix,  —  The  whole  number  of  writa  of  summons,  properly  so  called, 
issued  by  the  Juges  de  Paix,  during  the  year,  amounted  to  2,146,107  ;  there  having 
been  a  gradual  decrease  of  600,000  in  four  years,  attributable  to  the  law  of  Aug.  23, 
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1871,  which  requires  that  sudi  writs  shall  be  on  stamped  paper  of  the  ralne  of  twelre 
cento.  These  ciutions  were  without  result  in  860^66  cases.  Out  of  the  remaining 
1,243,822,  the  Jugt$  de  Paix  suoeeded  in  bringing  the  parties  to  an  amicable  setde- 
ment  in  888,267  cases,  or  67  per  cent  of  the  whole  number  actually  brought  before 
them. 

As  concUiaton,  in  cases  coming  within  the  jurisdiction  of  the  TrUnaumx  de  Pnmhn 
Instance,  tlieir  efforto  were  successful  in  18,088  out  of  48,688  cases  in  which  the  parties 
^[>peared,  or  48  per  cent  of  the  whole  number. 

Upon  this  the  Minister  of  Justice  remarks  that  the  preliminary  attempt  at  concili- 
ation is  not  crowned  with  success  as  often  as  might  be  desired,  and  as  was  expected 
by  the  legislator.  It  appears  to  the  writer,  howerer,  that  this  requirement  of  the  law 
is  a  useful  one  in  a  country  like  France,  though  its  application  might  well  be  restricted 
to  cases  where  the  amount  in  controrersy  is  not  rery  large ;  while  he  doubto  whether 
it  would  prore  of  the  same  ralue  in  the  United  States,  where  the  mass  of  the  people 
are  better  educated  and  more  independent  (and  possibly  more  inclined  to  litigation) 
than  the  French,  and  less  likely,  therefore,  to  surrender  any  portion  of  what  they 
believe  to  be  their  rights  at  the  suggestion  of  a  judge  of  inferior  jurisdicdon,  acting 
as  a  conciliator,  instead  of  insisting  upon  an  authoritatiTe  determination  of  the  strict 
law  of  the  case  by  the  competent  tribunal.  Judgment  was  rendered  by  the  Jvget  de 
Paix  in  210,116  cases  (of  which  87,876  by  de&ult) ;  118,204  causes  were  arranged  at 
the  hearing ;  and  54,698  were  abandoned.  There  were  thus  882,917  causes  actually 
terminated ;  leaving  a  balance  unsettled  of  8,212,  or  only  two  per  cent  of  the  whole 
number  brought  before  them  I 

2.  Tribtmaux  de  Premihre  Instance, — Out  of  170,802  cases  coming  before  these 
tribunals,  70,547  were  tried  and  determined  after  hearing  both  parties:  in  34,542 
judgment  was  given  by  default;  and  85,292  were  terminated  by  compromise  or 
withdrawal,  —  leaving  a  balance  of  29,921  remaining  at  the  close  of  the  year. 
Justice  is  administered  in  these  courts  much  more  expeditiously,  we  imagine,  than 
in  most  of  the  United  States.  Thus,  out  of  the  140,881  causes,  of  which  the  rolls 
were  cleared  in  1874, — 

77,860,  or  55  per  cent,  lasted  only  three  months,  or  less. 
22,022,  „  16   „     „         „      „     from  three  to  six  months. 
27,281,  „  20    „     „         „      „         „   six  months  to  one  year. 
10,411,,,    8   „     „         „      „        „    one  year  to  two  years. 
8,307,  „    2   „     „         „      „      more  than  two  years. 

8.  Coun  d'Appel, --There  were  16,486  cases  brought  before  the  26  Cawrs  d'Appel 
during  the  year,  of  which  11,056  were  terminated.  In  2,392  of  these  latter,  a  com- 
promise was  effected ;  559  judgmento  were  given  by  de&ult ;  and  8,105,  after  hearing 
both  parties. 

The  number  of  cases  thus  carried  up  on  appeal  was  11  per  cent  of  the  whole 
number  decided  by  the  civil  tribunals  acting  as  such  (that  is,  in  civil  as  distinguished 
from  commercial  cases) ;  10  per  cent  of  those  decided  by  the  same  courts  acting  as 
tribunals  of  commerce  (in  places  where  there  are  no  such  tribunals) ;  and  12  per  cent 
of  the  cases  decided  by  the  special  Tribunaux  de  Commerce.  Out  of  the  whole  number 
of  judgmento  appealed  from,  71  per  cent  were  affirmed.  As  regards  the  commercial 
cases  brought  up  on  appeal,  72  per  cent  of  the  judgmento  rendered  by  the  commercial 
tribunals,  properly  so  called,  were  affirmed ;  and  only  62  per  cent  of  those  rendered 
by  the  Tribunata  Civils  acting  as  commercial  courto. 

4.  Cour  de  Cassation,  —  There  were  only  850  new  cases  brought  before  this  court 
during  the  year;  of  which,  418  from  the  Cours  d*Appel,  143  from  the  Tribmumx 
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CiviU,  41  from  the  Tribmtaux  de  Commerce,  and  204  from  the  Justices  de  Pcux,  —  the 
few  remaining  cases  being  those  of  a  special  character,  coming  from  other  sources. 
The  Chamhn  des  Requites  was  called  upon  to  pronounce  in  1^68  cases  ;  comprising 
813  of  the  abore,  and  440  remaining  over  from  the  prerious  year.  Of  these,  704 
were  brought  to  a  conclusion;  namely,  470  hj  decrees  of  rejection,  265  bj  de- 
crees of  allowance  (the  effect  of  which,  as  explained  in  the  text,  is  to  remit  them 
to  the  Chambn  Civile),  24  hy  withdrawal,  and  6  in  other  manners.  The  Chamhrt 
Civile  had  361  cases  before  it  (including  104  remainkig  from  1873).  Out  of  these, 
7  were  withdrawn;  in  92,  the  appeals  were  rejected;  in  167,  the  judgments  ap- 
pealed from  were  set  aside ;  and  105  cases  vreat  orer  to  the  following  year. 

It  will  thus  be  seen  that  a  very  small  number  of  cases  are  carried  up  to  the  highest 
court ;  and  that  less  than  one-fourth  of  the  appeals  brought  before  it  are  sustained. 
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DIGEST    OF    THE   ENGLISH   LAW   REPORTS    FOR    FEB- 
RUARY, MARCH,  AND  APRIL,   1877. 

ADimnsTRATiON.  —  See  Executors  and  Administrators. 
Antenuptial  Agreement.  —  See  Marriage  Settlement,  2. 

Appointment. 

K.  gave  a  life-estate  to  his  daughter  M.,  with  power  of  appointment  in  M. 
among  her  '*  children,"  and  in  default  of  appointment  to  aU  her  children 
equally.  M.  appointed  to  two  daughters,  one  of  whom  was  illegitimate  and 
could  not  take.  Held,  that  the  other  took  one  half,  and  the  other  half  went  to 
her  and  the  other  legitimate  children  of  M.  equally.  —  In  re  Kerr*8  Trusts, 
4  Ch.  D.  600. 

Assets.  —  See  Bankruptcy. 

Attestation.  —  See  Will,  1. 

Attorney  and  Client.  —  See  Lien. 

Bankruptcy. 

1.  B.,  a  wine-merchant,  in  1857,  undertook  to  marry  W.,  his  deceased  wife's 
sister,  and  they  lived  together  from  that  time.  In  1876  B.  went  into  liquida- 
tion, and  W.  filed  her  proof  for  £3,000  "for  money  lent,  advanced,  and  paid  " 
by  her  to  B.  in  1858.  The  evidence  was,  that  it  was  agreed  that  B.  should 
use  the  money  in  his  business,  but  that  for  £2,000  thereof  he  should  be  a  trus- 
tee for  W.,  and  that  a  settlement  should  be  executed.  This  was,  however, 
never  done.  Held,  that  W.  could  not  prove  her  claim  as  against  other  cred- 
itors. They  must  first  be  paid  in  full.  —  In  re  Beale,  Ex  parte  Corbridgey 
4  Ch.  D.  246. 

2.  M.  informed  B.  that  he  had  forged  his  name  on  a  note  for  £100 ;  that  the 
note  was  just  due,  and  he  could  not  pay  it;  that  if  B.  would  pay  it,  and  thus 
save  M.'s  family  from  disgrace,  he  would  give  B.  a  bill  of  sale  of  all  his  effects 
for  this  £100,  and  another  like  sum,  which  he  owed  B.  before  this  transaction. 
B.  accepted  the  biU  of  sale,  and  paid  the  note  on  which  M.  had  forged  his 
name.  Subsequently  M.  became  bankrupt,  and  in  a  suit  by  the  trustee  in 
bankruptcy  against  B.  for  the  proceeds  of  the  goods  sold  him  by  M.,  held, 
reversing  the  decision  of  the  Chief  Judge,  that  there  had  been  no  ofEence 
against  the  bankrupt  law,  however  the  transaction  might  have  affected  B.  in  a 
suit  where  he  was  plaintiff,  and  that  the  trustee  could  not  recover.  ^In  r^ 
Mapleback,     Ex  parte  Caldecott,  4  Ch.  D.  150. 

See  Composition;  Fraudulent  Preference;  Partnership. 
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Bequest. 

1.  Will  in  the  following  words:  **I  .  .  .  bequeath  to  G.  all  that  I  have 
power  over,  namely,  plate,  linen,  china,  pictures,  jewelry,  lace,  the  half  of  all 
valued  to  be  given  to  H.  .  .  .  The  servants  ...  to  have  £10  and  clothes 
divided  among  them.  Also  all  kitchen  utensils."  The  testatrix  had  money 
and  much  other  personal  property  besides  that  specified  in  the  will.  Held, 
that  the  will  covered  all  the  personal  property  of  the  testatrix.  —  King  v. 
George,  4  Ch.  D.  435. 

2.  Testator  bequeathed  all  his  remaining  property  after  bequests,  to  his  wife, 
**  for  "  her  **to  do  justice  to  those  relations  on  my  side  such  as  she  think 
worthy  of  remuneration,  but  under  no  restriction  to  any  stated  property,  but 
quit«  at  liberty  to  give  and  distribute  what  and  to  who  my  dear  wife  may 
please."  Held,  that  there  was  no  precatory  trust  created  thereby.  —  In  re 
Bond,     Cole  v.  Hawes,  4  Ch.  D.  238. 

Bill  of  Lading. 

A  bill  of  lading  recited  that  a  cargo  of  feathers  and  down  was  shipped  on 

board  at  St.  Petersburg,  **  in  good  order  and  condition,  ...  to  be  delivered  in 

the  like  good  order  and  well-conditioned  "  in  London.     There  was  the  usual 

list  of  excepted  perils,  and  in  the  margin  the  words,  **  Weight,  contents,  and 

value  unknown."    The  goods  coming  out  damaged  in  London,  the  consignees 

sued  the  ship,  and  it  was  proved  that  the  damage  was  recent,  and  that  it 

appeared  to  come  from  without  and  not  from  within.    Held,  that  in  spite  of 

the  marginal  note  the  bill  of  lading  was  evidence  that  the  goods  were  exter- 

naUy  in  good  order  when  taken  on  board;  that  thus  a  prima  facie  case  was 

made  out,  which  it  was  for  the  defendants  to  upset  by  positive  evidence  of 

inherent  defects  in  the  goods.  —  The  Peter  der  Grosse,  1  P.  D.  414. 

Bills  akd  Notes.  —  See  Embezzlement,  2;  Negotiable  Instrument. 

Bond.  —  See  Collision,  3. 

Bottomry  Bond. 
A  master  has  no^uthority  to  give  a  bottomry  bond  on  the  ship,  or  hypothe- 
cate the  cargo,  without  sending  word  to  the  owners  of  the  necessity  therefor, 
if  communication  is  possible.  —  Kleinwort,  Cohen,  Sf  Co.  t.  Tlie  Cassa  Marittima 
of  Genoa,  2  App.  Cas.  156. 

Bsokbb. 

P.,  a  broker,  in  a  contract  for  butter,  delivered  bought  and  sold  notes  to 
the  plaintiff  and  to  the  defendant.  He  signed  the  fbrst,  but  not  the  second; 
and  he  made  a  note  of  the  transaction  in  his  note-book,  and  signed  it.  The 
defendant  kept  the  broker's  note  till  called  upon  to  accept  the  goods,  when  he 
objected,  on  the  ground  that  the  note  was  not  signed.  Held,  that  the  defend- 
ant was  bound  by  the  sold  note,  that  he  virtually  admitted  that  the  broker 
had  authority  to  act  for  him,  by  his  giving  no  reason  for  repudiating  the  bar- 
gain but  the  fact  that  the  broker  did  not  sign  the  note,  and  that  the  memoran- 
dum in  the  broker's  book  was  sufficient  to  take  the  side  ouj;  of  the  Statute  of 
Frauds.  —  Thompson  v.  Gardiner,  1  C.  P.  D.  777. 

See  Fraudulent  Preference;  Principal  and  Agent,  1. 
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Burden  of  Proof.  —  See  Bill  of  Lading. 

Cargo.  —  See  Contract,  4. 

Carrucr.  —  See  Common  Carrier. 

Charter-party. 
Charter-party  by  plaintiff  for  the  ship  C.  for  twelve  months  from  the  com- 
pletion of  her  present  voyage.    When  the  C.  got  in  she  was  declared  onsea- 
worthy,  and  it  took  two  months  to  repair  her.     Held,  that  the  charter-party 
could  be  thrown  up  by  the  plaintiff,  time  being  of  the  essence  of  the  contract. 

—  TuUy  V.  Howling,  2  Q.  B.  D.  182. 
See  Damages,  2. 

Check.  —  See  Embezzlement,  2. 

Class. 

S.  by  will  gave  estate  in  trust  for  all  his  children,  « who  being  a  son  or  sons 
have  attained  or  shall  attain  twenty-one  years,  or  being  a  daughter  or  daugh- 
ters have  attained  that  age  or  been  married,  or  shall  attain  that  age  or  be 
married,"  the  sons'  shares  to  be  for  their  own  absolute  use  and  benefit.  The 
daughters'  shares  were  to  be  held  for  their  separate  use  during  their  lifetime, 
and  after  for  their  children.  In  case  a  son  died  in  testator's  lifetime  leaving 
children,  the  children  took  in  place  of  the  father.  There  was  no  such  provision 
in  case  of  a  daughter's  predecease.  A  daughter  died  in  the  testator's  lifetime 
leaving  children.  Heldy  that  these  children  were  entitled  to  their  mother's 
share  under  the  will.  —  In  re  Speakman,     Unsuforth  v.  Speahman,  4  Ch.  D.  620. 

See  Construction,  2 ;  Devise. 

Codicil.  —  See  Will,  1. 

Collision. 

1.  Addon  by  skiff  E.  against  steamer  C.  for  injuiy  to  the  E.,  caused  by 
alleged  negligence  of  the  C.  in  colliding  with  the  E.,  while  the  C.  was  coming 
into  the  dock  and  the  E.  was  lying  inside.  On  the  evidence,  hdd^  that  the 
C.  was  to  blame.  —  The  Cynthia,  2  P.  D.  52. 

2.  Collision  between  the  bark  O.  and  the  steamer  P.  in  the  Tyne.  The  P. 
was  properly  moored,  but  was  run  into  during  a  gale  by  a  brig  adrift  in  the 
river.  Li  consequence  one  of  the  rings  of  the  buoys  gave  way,  and  the  P. 
drifted,  and  struck  and  damaged  the  O.  as  she  was  lying  moored.  No  lookout 
was  posted  on  the  P.,  though  the  weather  was  growing  boisterous,  and  it  was 
shown  that  her  chain  cables  were  unbent.  Held,  on  the  evidence,  that  the 
steamer  was  alone  to  blame.  —  The  Pladda,  2  P.  D.  84. 

3.  In  a  suit  for  wages  and  disbursements  between  a  master  and  a  mortga- 
gee of  the  ship,  the  court  refused  to  retain  in  court  a  sum  of  money  sufficient 
to  satisfy  a  certain  bond  (in  case  it  should  ever  be  presented),  which  the  mas- 
ter had  given  to  release  the  ship  after  a  collision  happening  from  his  n^leet 

—  The  Limerick,  IP.  D.  411. 
See  Damages,  2. 

Comity.  —  See  Jurisdiction,  1. 
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Common  Carrier. 

Plaintiff  took  a  ticket  from  Boulogne  to  London  over  defendants'  steam- 
boat line  and  railway.  On  the  ticket  it  was  stated  that  each  passenger  was 
allowed  120  pounds  of  luggage  free,  and  that  the  company  was  responsible  for 
no  more  than  £6  value.  Plaintiff's  box  was  damaged  through  negligence  of 
defendants'  servants  to  the  amount  of  £73.  By  the  Railway  and  Canal  Traffic 
Act  of  1854,  §  7,  it  is  provided  that  railway  companies  shall  be  liable  for 
loss  arising  from  their  negligence  in  the  carriage  of  goods,  notwithstanding  any 
notice  of  non-liability  they  may  have  given,  —  and  passengers'  luggage  taken 
free  of  charge  is  included  in  the  statute.  Held,  that  the  plaintiff  coidd  recover. 
—  Cohen  V.  The  South  Eastern  Railtoay  Co.,  2  Ex.  D.  253. 

COMPANT. 

1.  The  directors  of  a  company,  having  authority,  issued  ^*  mortgage  obliga- 
tions," or  debentures,  which  they  advertised  to  sell  at  par.  They  found  that 
the  debentures  would  not  sell  at  par,  only  two  small  purchasers  being  secured 
at  that  rate;  and  they  proceeded  to  sell  them  to  the  public  at  7}  per  cent 
discount.  At  this  rate  C,  a  director,  took  some.  On  the  winding  up  of  the 
company  the  liquidator  proceeded  against  C.  for  the  balance  between  what  C. 
paid  for  the  bonds  and  the  par  value.  Held,  that  C.  was  not  liable.  — In  re 
Compagnie  Ghndnde  de  Bellegarde.     Campbells  Casey  4  Ch.  D.  470. 

2.  S.  agreed  for  the  sale  of  mining  property  to  the  trustee  for  a  company  in 
formation.  The  purchase-money  was  to  be  paid  in  instalments.  The  vendor 
guaranteed  a  dividend  of  seven  per  cent ;  and  it  was  provided  that  so  much  of  the 
last  two  instalments  of  purchase-money  as  was  necessary  to  secure  this  dividend 
on  the  shares  issued  for  four  years  should  be  invested  in  Consols.  One-eighth  of 
this  fund  was  to  be  paid  to  the  directors  after  each  of  the  first  eight  semi- 
annual meetings.  The  guarantee  was  specially  published,  and  the  agreement 
mentioned  in  the  articles  of  association  of  the  company.  It  was  provided 
therein  that  the  sums  paid  the  directors  from  the  guarantee  fund  should  **  be 
considered  as  profits,  and  applicable  only  to  the  payment  of  dividends. ' '  Before 
the  end  of  the  four  years  the  company  went  into  voluntary  liquidation.  The 
directors  had  received  money  under  the  guarantee,  and  had  made  payments 
out.  They  now  paid  the  sums  in  their  hands  into  court.  Held,  on  the  peti- 
tion of  a  shareholder  to  have  the  proceeds  of  the  guarantee  fund  in  court 
declared  the  private  property  of  shareholders,  that  such  proceeds  should  be 
paid  to  the  official  liquidators  as  assets  of  the  company. — In  re  Stuart^s  Trusts, 
4  Ch.  D.  218. 

8.  L.  claimed  to  be  admitted  as  a  creditor  in  the  winding  up  of  the  M. 
company  in  respect  of  one  hundred  bonds  of  the  company  at  £20.  L.  was  made 
a  director  of  the  company  at  its  first  meeting,  and  attended  the  second  and 
subsequent  meetings.  At  these  meetings  it  was  voted  to  purchase  certain 
property  for  £3,825,000,  and  the  bonds  in  question  were  part  of  £452,000 
issued  by  the  directors,  in  part  payment  thereof.  8ept  5,  1867,  L.  seconded 
a  motion,  which  was  passed,  for  winding  up  the  company.  Dec.  16,  1867,  he 
resigned  as  director.  March  25, 1868,  he  bought  these  bonds  for  £587  I0s„ 
their  all^^  market  value.    In  a  later  suit  by  the  company  for  fraud  against 
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the  seller  of  the  property  in  question,  it  appeared  that  the  real  price  paid  for 
the  property  was  £2,665,000,  and  the  balance  of  £660,000  was  pocketed  by  the 
promoters  of  the  company.  L.  denied  that  he  knew  of  any  such  transactions 
regarding  the  purchase.  Held  (by  Malins,  V.  C),  that  his  claim  must  be 
disallowed.  On  appeal,  the  suit  was  compromised  by  allowing  L.  what  the 
bonds  cost  him.  —  In  re  Imperial  Land  Company  of  Marseilles .  Ex  parte  Larking  ^ 
4  Ch.  D.  566. 

See  Ultka  Vires. 

CoMPOUNDma  Felony.  —  See  Bankruptcy. 

Conditions  at  Sale.  —  See  Conveyance. 

Consideration.  —  See  Bankruptcy. 

Conspiracy. 
Second  count  in  an  indictment  for  conspiracy  to  de&and:  That  defendants, 
promoters  of  the  £.  Company,  Limited,  applied  to  the  Stock  Exchange  Com- 
mittee for  leave  to  have  the  £.  Company  put  on  the  list  of  quotations  of  the 
Stock  Exchange,  under  two  rules  of  the  Stock  Exchange,  Nos.  128,  129. 
These  rules  provided  that  a  new  company  would  be  quoted  when  two-thirds 
of  the  whole  nominal  capital  had  been  applied  for  and  unconditionally  allotted 
to  the  public ;  and  a  member  of  the  Stock  Exchange  was  authorized  by  the  com- 
pany to  give  information  concerning  it,  and  was  able  to  satisfy  all  the  require- 
ments of  the  committee.  That  defendants  employed  brokers  to  give  the 
information  required,  and  to  make  application  to  the  committee  to  quote  the 
shares;  that  the  defendants  employed  the  brokers  to  sell  on  behalf  of  certain 
pretended  vendors  of  patents  5,000  shares  of  the  stock,  and  conspired  unlaw- 
fully to  injure  and  deceive  the  committee  by  inducing  them  to  order  said 
quotation,  and  thereby  to  persuade  her  Majesty's  liege  subjects  to  purchase 
said  shares,  by  making  them  think  that  the  company  had  complied  with  the 
rules  ,of  the  Stock  Exchange.  That  they  falsely  pretended  to  Z.  and  other 
members  of  the  committee  that  34,365  shares  had  been  applied  for  by  the  pub- 
lic, and  the  amount  received  therefor  was  £17,282;  that  15,000  shares  had  been 
allotted  to  the  patentee,  and  none  allotted  conditionally;  and  that  by  means  of 
the  premises  they  induced  the  committee  to  order  the  quotation.  Held,  that  a 
verdict  of  guilty  of  conspiracy  under  this  count  must  be  sustained,  though  the 
allegations  were  very  inaccurately  stated.  —  The  Queen  v.  Aspinall,  2  Q.  B. 
D.  48. 

Construction. 

1.  H.  E.  died  in  1819,  leaving  a  will  dated  in  1814.  In  it  he  devised 
real  estate  to  R.  S.,  second  son  of  Sir  T.  S.,  for  life,  remainder  to  R.  S.'s 
first  and  other  sons  in  tail  male,  remainder  to  J.  S.  and  C.  S.,  younger 
sons  of  Sir  T.  S.,  in  tail  male.  In  case  the  said  R.  S.,  J.  S.,  or  C.  S.  **  shall 
become  the  eldest  son  of  the  said  Sir  T.  S.,  then  and  in  such  case,  and  so  often 
as  the  same  shall  happen,"  the  estate  so  devised  to  cease  and  determine  as 
though  **  the  person  so  becoming  the  eldest  son  of  said  Sir  T.  S.  was  then  dead 
without  issue  male."  C.  S.  died,  childless,  in  18S4.  Sir  T.  S.  died  in  1841, 
and  his  eldest  son  succeeded  to  his  titles.  He  died,  childless,  in  1863,  and  the 
second  son,  R.  S.,  succeeded.    He  died  in  1875,  without  issue  male.     In  an 
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action  by  the  testator's  right  heirs  for  the  estates  as  against  J.  S.,  held,  that 
J.  S.  had  become  **  the  eldest  son  of  Sir  T.  S.,"  within  the  meaning  of  the 
will,  and  was  tiiereby  disentitled.  —  Hervey-Batkunt  v.  Stanley.  Craven  v. 
Same,  4  Ch.  D.  251. 

2.  Testator  gave  to  trustees  a  fond  of  £66,696  13«.  id.  upon  trust  to  pay 
£1,000  a  year,  being  the  interest  of  one-half,  to  his  daughter  A.  fi.,  and  the 
like  to  his  daughter  £.  fi.,  during  their  lives;  and,  after  the  decease  of  either 
daughter,  **Igive  .  .  .  the  said  £83,333  6«.  Sc?.,  .  .  .  being  such  daughter's 
share,  unto  and  among  all  and  every  such  child  or  children  she  may  happen  to 
leave  at  her  decease,  to  be  equally  divided  between  them  when  and  as  they  shall 
respectively  attain  the  age  of  twenty-one  years,  and  if  but  one  child,  then  to 
such  child  ;  and  in  case  either  of  my  said  daughters  shall  die  without  issue, 
then  I  direct  that "  her  share  be  transferred  by  the  trustees  as  said  daughter 
should  by  will  appoint.  A.  fi.  had  a  daughter  who  married,  and  died  in 
1869,  leaving  five  children,  who  are  all  now  living,  and  are  all  over  twenty- 
one.  A.  B.  died  in  1876,  having  made  a  will,  in  which  she  exercised  the 
power  of  appointment  given  in  her  father's  will  in  case  she  should  **die 
without  issue."  Held,  that  the  power  was  properly  exercised,  "issue" 
meaning  children  of  the  tenant  for  life. — In  re  Merceron's  Trusts.  Davies  v. 
Merceron,  4  Ch.  D.  182. 

See  Bequest,  1,  2;  Class;  Contract,  4;  Distbibution;  Lease;  Mab- 
BiAOB  Settlement,  1,  2;  Tbusteb,  1,  2. 

CONSTBUCTIVK  NOTICE.  —  SeC  COMPANY,  3. 
CONTBACT. 

1.  Contract  by  defendants  to  buy  from  plaintiffs  600  tons  of  rice,  to  be 
'*  shipped  "  at  Madras  in  the  months  of  March  "^  April,  1874,  per  ship  Rajah. 
7,120  bags  of  the  rice  were  put  on  board  the  Rajah  between  the  23d  and  25th 
of  February,  and  the  three  bills  of  lading  therefor  were  signed  in  February. 
Of  the  1,080  remaining  bags,  1,030  were  put  on  board  Feb.  28,  and  the  rest 
March  3,  and  the  bill  of  lading  for  the  1,080  bags  bore  the  latter  date.  There 
was  evidence  that  rice  put  on  board  in  February  was  as  good  as  that  put  on 
board  in  March  or  April.  Held,  that  the  defendants  were  bound  to  take  the 
rice.     The  word  *'  shipped  "  construed.  —  Shand  v.  Bowes,  2  Q.  fi.  D.  112. 

2.  By  8  &  9  Vict.  c.  109,  §  18,  **  agreements  by  way  of  gaming  or  wager- 
ing "  are  void.  Plaintiff,  who  was  a  **  tipster  "  (i.e.  one  who  gave  advice  on 
the  probable  winning  horse),  and  defendant  agreed  that  plaintiff  should  lay 
out  £2  in  betting  on  a  horse  R.  in  a  steeple-chase,  at  odds  of  25  to  1.  If  R. 
won,  plaintiff  was  to  have  £50  from  defendant  out  of  his  winnings  if  ho 
backed  R.  If  R.  lost,  plaintiff  was  to  pay  defendant  £2.  Defendant  backed 
R.,  R.  won,  and  defendant  made  on  his  bets  £250.  Of  this,  plaintiff  claimed 
£50.  Held,  that  this  arrangement  came  within  the  statute. — Higginson  v. 
Simpson,  2  C.  P.  D.  76. 

3.  Oct.  81,  1874,  the  C.  company  made  a  contract  with  the  P.  company  to 
sell  the  P.  company  2,500  tons  iron,  to  be  delivered  in-  monthly  instalments 
over  ten  months,  **  payment  by  four  month's  bill  net,  or  cash  less  2^  per  cent 
discount,  on  the  10th  of  the  month  next  following  each  delivery."    Nov.  4, 
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1874,  a  second  contract  was  made,  for  2,500  tons  during  the  next  ten  months, 
for  cash  on  the  10th  of  the  month  following  delivery,  with  the  same  discount. 
Jan.  11,  1875,  another  similar  contract  was  made.  Feb.  24,  1875,  after  deliv- 
eries had  been  made  under  the  first  and  second,  but  none  under  the  third,  con- 
tract, the  P.  company  called  a  meeting  of  its  chief  creditors,  including  the 
C.  company,  and  asked  for  an  extension,  saying  the  business  was  going  on  at 
a  loss.  It  was  refused;  and  the  C.  company  refused  to  deliver  more  iron  except 
for  cash;  whereupon  the  P.  company  wrote  to  rescind  the  contracts;  but  there 
was  no  evidence  that  the  C.  company  got  the  notice.  The  P.  company  man- 
aged to  get  along  until  May,  1875,  when  its  affairs  became  so  bad,  that, 
Jime  9  following,  voluntary  winding-up  proceedings  were  begun.  The  C. 
company  claimed  to  prove  as  creditors  for  £2,738  for  breach  of  the  three  con- 
tracts. Heldf  that  the  claim  should  be  disallowed,  on  the  gfround  that  there 
was  no  such  insolvency,  or  declaration  of  insolvency,  on  and  after  Feb.  24,  as 
to  authorize  the  C.  company  to  refuse  to  deliver  the  iron  except  for  cash.  —  In 
re  Phanix  Bessemer  Steel  Company.  Ex  parte  Camforih  Hcematite  Iron  Com^ 
pany,  4  Ch.  D.  108. 

4.  Defendants  bought  of  plaintiffs  <<  a  cargo  ol  from  2,500  to  8,000  barrels 
(seller's  option)  American  petroleum,  ...  to  be  shipped  from  New  York  during 
the  last  half  of  February  next,  and  vessel  to  call  for  orders  off  coast  for  any  safe 
floating  port  in  the  United  Kingdom,  or  on  the  Continent  between  Havre  and 
Hamburg,  both  inclusive  (buyer's  option)."  Plaintiffs  shipped  3,000  barrelsY 
consigned  by  bill  of  lading  to  defendants.  To  fill  up  the  ship,  they  put  on 
board  300  barrels  more,  marked  in  a  different  way  and  under  another  bill  of 
lading.  Plaintiffs  gave  notice  of  the  shipment,  offering  to  conform  to  the 
contract  as  to  calling  for  orders  and  port  of  landing,  and  to  deliver  either 
3,000  or  2,750  barrels  to  defendants  there,  and  take  the  balance  themselves. 
Defendants  refused  to  accept  any.  Held,  that  defendants  were  not  bound  to 
accept  any,  the  contract  having  been  for  a  *'  cargo,"  and  cargo  signifying  all 
a  ship  carries.  —  Borrowman  v.  Drayton^  2  Ex.  D.  15. 

See  Infant;  Principal  and  Surety;  Sale;  Teleoraph;  Vendor  and 
Purchaser,  1. 

Conveyance. 

Plaintiffs  were  trustees,  and  put  up  the  trust  estate  at  auction  under  this 
condition,  inter  alia:  **  The  property  is  sold,  and  will  be  conveyed  subject  to 
all  free  rente,  quit-rents,  and  incidents  of  tenure,  and  to  all  rights  of  way, 
water,  and  other  easements  (if  any)."  Defendant  was  the  purchaser,  and 
objected  to  the  insertion  of  the  above  words  in  the  conveyance.  Held^  on 
claim  for  specific  performance,  that  defendant  was  bound  to  accept  the  convey- 
ance in  the  above  form.  —  Oale  v.  Squier^  4  Ch.  D.  226. 

COFYRIGHT. 

Defendant  wrote  a  play,  in  which  it  was  found  as  a  fact  that  he  took  two 
<<  unimportant "  *'  scenes  or  points  "  from  a  play  of  the  same  name  belonging 
to  plaintiff.  Held,  that,  under  the  Dramatic  Copyright  Act,  3  &  4  Wm.  4, 
o.  15,  §  2,  the  defendant  was  not  liable.  —  Chatterton  y.  Cave,  2  C.  P.  D.  42. 
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Covenant. 
A  covenant  not  to  carry  on  a  trade  within  certain  limits  is  broken  by  the 
ooTenantor's  selling  goods  as  a  journeyman  within  the  prescribed  limits,  for  a 
third  party  carrying  on  the  trade  in  qnestion. — Jones  v.  Heavens^  4  Ch.  D.  636. 

Cbeditor.  —  See  Compant,  2;  Executor  and  Administkatob. 

Custody  of  Child. 
Custody  of  a  boy  three  years  old  given  to  the  mother,  who  had  been  deserted 
by  her  husband,  father  of  the  child.    86  &  87  Vict.  c.  12.  — In  re  Taylor,  an 
Infant,  4  Ch.  D.  157. 

Damages. 

1.  Action  under  sect.  6  of  the  Admiralty  Court  Act,  1861  (24  Vict.  c.  10), 
by  the  assignee  of  a  bill  of  lading,  to  recover  damages  for  delay  in  the  deliv- 
ery of  the  cargo.  The  liability  was  admitted,  and  the  question  of  damages 
was  referred  to  the  registrar.  He  reported  that  interest  at  five  per  cent  on 
the  value  of  the  invoice  from  the  time  when  the  cargo  should  have  been  deliv- 
ered, and  the  time  of  its  actual  delivery,  was  the  proper  measure  of  damages ; 
but  he  found  as  a  fact  that  the  market  value  of  tiie  goods  had  fallen  during 
that  time.  Held,  that  he  should  have  included  in  the  damages  the  difference 
in  market  value.  —  The  Parana,  1  P.  D.  452. 

2.  In  a  suit  for  damages  resulting  from  collision,  the  ship  in  fault  acknowl- 
edged the  liability,  and  the  question  of  damages  was  referred  to  the  registrar. 
He  refused  to  allow  as  an  item  of  damage  the  loss  of  a  charter-party  by  the 
vessel  injured,  resulting  from  the  delay  caused  by  the  collision.  Held,  that 
the  loss  of  the  charter-party  must  be  taken  into  the  account  in  estimating  the 
damages.  —  The  Star  of  India,  1  P.  D.  469. 

Debentures.  —  See  Company,  1. 

Deed. 

The  manager  of  a  bank,  which  had  already  made  advances  to  and  taken 
mortgage  securities  therefor  from  one  B.,  agreed  to  make  further  advances  on 
further  security  being  tendered;  and  B.  thereupon  pointed  out  to  him  three 
houses  on  C.  road,  which  he  would  give  as  security  subject  to  a  prior  mortgage. 
In  pursuance  of  this  arrangement,  an  instrument  was  executed  by  B.  to  the 
bank,  in  which  the  three  houses  were  described  as  conveyed  in  leasehold  to  B.  by 
one  L.,  **  by  indenture  dated  the  25th  of  September,  1874."  In  fact,  only  one 
of  the  three  was  comprised  in  that  lease,  the  other  two  having  been  conveyed 
by  lease  to  B.  by  L.,  Dec  81,  1874.  B.  went  into  liquidation;  the  three 
houses  were  sold  by  the  first  mortgagee,  and  a  sufficient  sum  remained  out 
of  the  proceeds  of  the  sale  to  pay  the  whole  claim  at  the  bank.  Held,  that 
the  bank  was  entitled  to  the  amount  of  its  claim  out  of  the  proceeds  of  the 
three  houses.  —  In  re  BouUer.  Ex  parte  National  Provincial  Bank  of  England^ 
4  Ch.  D.  241. 

Devise. 

C.  devised  five  houses  to  ''all  and  every  the  children  of  my  late  brother 
J.  C.  who  shall  be  living  at  my  decease,  or  who  shall  have  died  in  my  lifetime 
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leaving  issde  living  at  my  death,  in  equal  shares  as  tenants  in  common.'* 
Subsequently  by  codicil  it  was  recited  that  some  of  the  children  of  J.  C.  had 
lately  died  without  issue;  the  previous  devise  of  the  five  houses  was  revoked, 
one  of  the  houses  was  given  to  another  devisee,  and  the  remaining  four  devised 
to  J.  C.'s  children  in  the  precise  words  previously  used  in  the  will.  J.  C.  had 
four  children  li^dng  at  the  testator's  death,  and  one  had  died  during  the  life 
of  the  testator  leaving  children.  Heldy  that  the  four  children  of  J.  C.  living 
at  the  testator's  death  took  the  whole  of  the  four  houses,  as  members  of  a 
class.  —  In  re  Coleman  ff  Jarrom,  4  Ch.  D.  165. 
See  Construction,  1. 

DiBECTOB.  —  See  Company,  1,  3;  Ultba  Vires. 

Distribution. 
Testator  gave  £10,000  in  stocks  to  trustees,  to  pay  £7,500  to  certain  of  his 
grandchildren  named,  and  the  interest  on  the  £2,500  to  be  paid  to  M.  B. 
for  life,  and  after  his  death  the  sum  itself  to  be  paid  to  the  children  of  J.  B., 
daughter  of  the  testator,  deceased,  or  their  descendants;  but  should  there  be 
none  of  them  surviving,  *'then  it  should  be  divided  amongst  such  other 
grandchildren  as  I  may  then  have  living,  or  in  default  thereof  to  my  legal 
representative."  J.  B.  had  seven  children,  three  died  unmarried  in  the  life- 
time of  the  testator.  One  of  the  four  survivors  survived  the  tenant  for  life, 
and  one  only  of  the  three,  so  dying  before  the  tenant  for  life,  left  issue,  ffeldj 
that  the  children  of  J.  B.  who  survived  the  testator,  or  their  representatives, 
were  the  persons  entitled  to  take.  — In  re  Dawes* s  Trusts^  4  Ch.  D.  210. 

DlYOBCB. 

Suit  for  nullity  of  marriage  by  the  wife  for  the  husband's  impotence.  The 
petitioner  was  forty-seven  years  old,  and  was  married  to  respondent  in  1849. 
The  evidence  showed  that  the  petitioner  was  still  virgo  intacta.  There  was 
also  evidence  of  bickerings  between  the  parties.  Heldj  that  there  was  no 
excuse  for  such  long  delay  in  instituting  proceedings,  and  the  petition  was 
dismissed.  —  W,y  falsely  called  R,  v.  72.,  1  P.  D.  405. 

Domestic  Kelations.  —  See  Custody  op  Child;  Divobce;  Doweb; 
Mabbiaqe  Settlement,  1,  2. 

Doweb. 
Mortgage  in  the  ordinary  form,  with  power  of  sale  by  D.,  with  release  of 
dower  by  wife,  made  Dec.  24,  1846.  Nov.  3,  1854,  D.  made  a  second  mort- 
gage in  similar  form,  but  conveying  '*  freed  and  discharged  of  and  from  all 
right  and  title  to  dower  *'  on  the  part  of  his  wife,  and  subject  to  the  mortgage 
of  Dec.  24,  1846.  Dec.  4,  1858,  the  second  mortgagees  paid  the  first  mort- 
gagee, and  took  a  conveyance  of  the  premises  from  the  latter,  subject  to  the 
equity  of  redemption  in  the  first  mortgage.  In  October,  1860,  default  was 
made  on  the  second  mortgage,  and  the  mortgagees  sold  the  property.  Nov.  24, 
1874,  D.  died,  and  Oct.  14, 1875,  his  wife  filed  her  bill  against  the  mortgagees 
for  the  value  of  her  dower  in  the  equity  of  redemption  sold  by  them.  D.  and 
his  wife  were  married  before  the  Dower  Act.  Beld,  that  she  was  entitled. 
-^Dawson  v.  Bank  of  Whitehaven,  4  Ch.  D.  639. 
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Easement.  —  See  Wat. 

Embezzlement. 

1.  Indictment  under  24  &  25  Vict.  c.  96,  §  75.  Prisoner  was  an  insurance 
broker,  and  received  in  the  latter  part  of  December  the  amount  of  two 
policies  sent  to  him  for  collection  by  the  prosecutor.  The  amounts  were  sent 
him  by  check  to  his  own  order,  and  he  placed  the  checks  to  his  own  credit  in 
his  own  bank.  He  was  pressed  for  the  money  by  the  prosecutor,  and  made 
excuses  for  not  paying  it  over  at  once.  January  27  following  he  filed  a 
petition  in  bankruptcy,  and  his  balance  at  his  bank  turned  out  to  be  much 
less  than  the  amount  of  the  said  checks.  Heldf  that  on  these  facts  a  con- 
viction, **  for  that  he  being  a  broker,  attorney,  or  agent,  was  intrusted  with 
securities  for  a  particular  purpose,  without  authority  to  sell,  negotiate,  transfer, 
or  pledge  them,  and  that  he  unlawfully,  and  contrary  to  the  purpose  for  which 
said  securities  were  intrusted,  converted  a  part  of  the  proceeds  thereof  to  his 
own  use,"  could  not  be  maintained.  —  The  Queen  v.  Tatlock,  2  Q.  B.  D.  157. 

2.  The  prisoner  was  clerk  of  the  L.  Insurance  Company,  and  was  in  the  habit 
of  opening  letters  and  receiving  remittances,  which  he  handed  to  the  cashier, 
an  officer  under  himself.  If  checks  were  sent,  it  was  his  duty  to  indorse  them 
as  though  payable  to  his  own  order,  and  hand  them  to  the  cashier,  who 
deposited  them  to  the  credit  of  the  company,  and  accounted  for  them  in  his 
books.  Prisoner  received  two  checks  in  payment  of  dues  to  the  company, 
payable  to  his  own  order.  Instead  of  indorsing  these  in  the  usual  way,  and 
passing  them  to  the  cashier,  he  got  the  money  on  them  from  private  friends, 
and  turned  it  over  to  the  cashier  in  payment  of  an  overdraft  of  his  salary, 
which  he  had  made,  and  for  which  he  had  given  his  I  O  U's.  The  cashier 
supposed  the  money  was  the  prisoner's,  and  gave  him  back  the  I  O  U's. 
Held,  on  an  indictment  for  embezzling  the  **  proceeds  "  of  the  checks,  that  the 
transaction  constituted  a  case  of  embezzlement,  and  that  the  conviction  must 
stand.  —  The  Queen  v.  GaU,  2  Q.  B.  D.  141. 

English  Channel. 
The  rules  for  vessels  on  the  high  seas,  and  not  those  applying  to  river 
navigation,  obtain  for  the  English  Channel,  and  there  is  no  customary  course 
for  vessels  there.  —  The  Franconia,  2  P.  D.  8. 

Estoppel.  —  See  Negotiable  Instrument. 
Evidence.  —  See  Deed;  Embezzlement,  1;  Negligence,  1,2. 

Executors  and  Administrators. 

1.  Letters  of  administration  ad  coUigenda  bona  were  granted  to  a  creditor  on 
the  estate  of  a  schoolmaster,  whose  next  of  kin  were  unknown,  and  the  school 
interest  was  likely  to  suffer  and  decrease  in  value  from  the  delay  likely  to 
happen  in  the  appointment  of  a  regular  administrator.  —  In  the  Goods  of 
Schwerdtfeger,  1  P.  D.  424. 

2.  The  business  of  a  trader  was  carried  on  by  his  executrix,  who  was  resid- 
uary legatee,  after  his  death,  as  her  own.  Held,  that  she  could  not  be 
considered  a  trustee  for  her  husband's  creditors  with  respect  to  the  assets  of 
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the  business,  and  that  they  passed  on  her  marriage  to  her  second  husband.  — 
In  re  Fells.    Ex  parte  Andrews,  4  Ch.  D.  509. 

Fixtures. 
Leasehold  property  was  demised  to  £.,  a  timber  merchant.  Lessee  cov- 
enanted that  he  would  build  a  steam  saw-mill  or  dwelling-houses ;  that  he 
would  keep  the  same  in  repair,  and  at  the  end  of  the  demise  deliver  to  the 
lessor  the  ground  and  buildings,  and  all  fixtures  and  other  things  whatsoever 
which  should  be  fixed  to  the  freehold,  in  good  repair,  &c.,  except  the  steam 
saw-mill,  apparatus,  machinery,  fixtures,  and  things  connected  therewith, 
which  the  lessee  had  liberty  to  remove.  E.  subsequently  mortgaged  his 
interest,  including  the  g^und  and  premises  named  in  the  lease,  ^*  together 
with  the  steam  saw-mill,  offices,  erections,  and  buildings,  which  have  been 
erect-ed  .  .  .  upon  the  said  .  .  .  ground;  and  the  steam-engines,  boilers,  fixed 
and  movable  machinery,  plant,  implements,  and  utensils  now  or  hereafter 
fixed  to  or  placed  upon  or  used  in  or  about  the  said  grounds.  ...  To  have  and 
to  hold  the  said  hereditaments,  and  such  of  the  machinery,  plant,  utensils,  and 
premises  ...  as  are  in  the  nature  of  landlord's  fixtures,  and  cannot  lawfully 
be  removed  by  the  lessee,''  to  the  mortgagee  for  the  balance  of  the  term, 
**  and  as  to  the  rest  of  the  said  machinery  and  premises  as  are  in  the  nature 
of  tenant's  or  trade  fixtures,  and  can  lawfully  be  rentoved  by  the  lessee 
thereof,"  to  the  mortgagee  absolutely.  The  deed  was  not  registered.  -£. 
went  into  liquidation,  and  the  mortgagee  had  not  entered.  Held,  that  the 
deed  gave  the  mortgagee  the  right  to  remove  the  trade  fixtures,  specified,  and 
as  the  mortgage  had  not  been  registered  under  the  Bills  of  Sale  Act,  the 
official  liquidator  was  entitled  to  the  severable  property.  —  In  re  Eslick. 
Ex  parte  Alexander, 

FoRECLOsuBB.  —  See  Mortoaoor  Ain>  Mortoaoee,  8. 

Foreign  Judgment. 
The  Italian  bark  £.  F.  brought  suit  against  the  French  steamship  D.,  in 
Marseilles,  for  collision.  The  D.  began  a  cross-suit  there  for  the  same  cause. 
The  B.  got  judgment  in  both  suits  by  default.  In  a  suit  in  England  by  the 
E.  against  the  D.  for  the  same  cause,  the  D.  pleaded  the  foreign  judgmente 
by  default,  in  bar.  Held,  that  the  defence  was  not  good.  —  The  Delta,  The 
Erminia  Foscolo,  1  P.  D.  398. 

Fraud.  —  See  Company,  8;  Partnership;  Principal  and  Agent,  2; 

Sale. 
Frauds,  Statute  op.  —  See  Statute  of  Frauds. 

Fraudulent  Preference. 

The  Stock-Exchange  rules  provided  that  a  member  unable  to  meet  his  en- 
gagements on  the  Exchange  should  be  declared  a  defaulter,  cease  to  be  a 
member,  and  not  be  eligible  for  re-admission  without  paying  one-third  his 
Stock-Exchange  debts.  The  committee  of  the  Exchange  were  to  collect  the 
defaulter's  assets,  and  pay  them  out  pro  rata  to  his  Stock-Exchange  creditors. 
Outside  creditors  were  not  to  be  recognized.    C,  a  member,  had  been  declared 
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a  defaulter,  and  had  given  a  check  for  £5,000  to  the  committee  for  his  Stock- 
Exchange  creditors.  He  afterwards  went  into  bankruptcy.  Held,  that  the 
£5,000  must  be  given  up  to  the  trustee  in  bankruptcy  for  the  general  creditors. 
"^  Ex  parte  Saffery.    In  re  Cooke  j  4  Ch.  D.  565. 

Fund  in  Court.  —  See  Collision,  3. 

Gekebal  Averaob. 
The  ship  J.  B.  sailed  in  1873  from  Q.  to  L.,  in  proper  order  for  the  voyage, 
and  had  a  donkey-engine,  fitted  for  use  with  coal,  for  pumping.  In  1876,  it 
was  the  custom  to  have  such  an  engine  on  such  ships,  but  in  1873  such  custom 
was  not  general.  On  the  voyage,  the  ship  sprang  a  leak,  from  unusually  bad 
weather;  and  the  men  being  worn  out  and  unable  to  keep  ahead  of  the  water 
from  the  leak  by  hand-pumping,  the  donkey-engine  was  attached.  The  supply 
of  coal  consequently  was  growing  short,  and  the  captain  uded  some  of  the 
ship's  spars,  and  also  some  of  the  cargo,  which  was  timber,  as  fuel.  In  conse- 
quence of  these  measures,  the  ship,  with  the  remainder  of  the  cargo,  was  brought 
in  in  safety.  In  an  action  against  the  consignees  of  a  part  of  the  cargo,  Jield, 
that  they  were  liable  in  general  average  for  the  spars  and  timber  consumed. 
^Robinson  v.  Price  etal.y2  Q.  B.  D.  91. 

Gift  to  Clas^.  —  See  Class. 

Guarantee  Fund.  —  See  Company,  2. 

Husband  and  Wife.  —  See  Bankruptct;  Custody  of  Child;  Ditoroe; 

Marriage  Settlement,  2;  Trustee. 

'  Hypothecation.  —  See  Bottomry  Bond. 

Implied  Warranty.  —  See  Warranty. 

Indictment.  —  See  Conspiracy. 

Infant. 
Plaintiff  loaned  the  defendant,  a  minor,  and  his  mother  £150,  part  of  which 
was  expended  for  necessaries  for  the  minor.  As  security  for  the  repayment 
of  said  sum,  the  mother  undertook  to  convey  her  life  interest,  and  the  minor 
his  reversionary  interest,  in  some  property  to  plaintiff.  On  the  minor  attain- 
ing twenty-one,  plaintiff  brought  an  action  against  him  for  an  account  of  moneys 
spent  for  necessaries;  and  asked  that  the  amount  so  found  might  be  declared 
a  lien  on  the  defendant's  reversion.  The  account,  with  an  order  for  repay- 
ment, was  allowed,  but  the  deed  was  declared  not  binding  on  the  defendant. 
^MarHn  v.  Gale,  4  Ch.  D.  428. 

Infringement.  —  See  Copyright. 

Innkeeper. 
Defendant  R.  kept  a  hotel,  and  under  the  same  roof  a  refreshment  bar  and 
counter,  where  passers  could  obtain  drink.  Prosecutor  was  a  neighbor,  and  had 
a  way  of  coming  to  the  bar  with  his  dogs,  to  the  annoyance  of  the  guests,  who 
complained.  The  proprietor  requested  him  to  keep  his  dogs  away.  Subse- 
quently he  came  into  the  bar  with  a  big  dog,  and  asked  for  refreshments,  which 
were  refused  him.    He  had  the  innkeeper  indicted  for  refusing  to  furnish 
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refreshments.  Heldy  that  the  indictment  oould  not  be  maintained,  as  the  bar 
was  not  an  inn,  and  the  prosecutor  was  not  a  traveller;  and,  moreover,  that  his 
conduct  in  anno3ring  the  guests  with  his  dogs  was  sufficient  ground  for  the 
defendant  to  refuse  to  entertain  him.  —  The  Q^€en  v.  Rymer^  2  Q.  B.  D.  136. 

Insurance. 
The  question  was,  whether,  in  a  valued  policy  on  freight,  the  freight  meant 
was  the  whole  freight,  or  the  balance  after  deducting  certain  advances  that  had 
been  made.  Held,  that  the  rule,  that  in  a  valued  policy  the  question  of  the 
valuation  cannot  be  gone  into,  did  not  preclude  an  inquiry  into  the  above 
question.  Rule  that  a  marine  policy  may  be  ratified  after  notice  of  loss, 
affirmed.  ^Williams  et  al.  v.  The  North  China  Insurarice  Co.,  1  C.  P.  D.  757. 

Intention.  —  See  Class  ;  Embezzlement,  1. 
Joint  Tenant.  —  See  Appointment. 

Jurisdiction. 

1.  Plaintiffs,  a  lindted  company,  with  a  registered  office  in  London,  sued 
defendants,  also  a  limited  company  registered  in  London,  for  the  rent  of  prop- 
erty in  the  Argentine  Republic.  Defence,  that  both  companies  were  domiciled 
in  the  Argentine  Republic ;  that  the  property  in  question  was  situated  on  land 
of  the  Republic,  and  both  companies  were  concessumairet  thereof;  that  as  the 
claim  related  to  immovable  property  in  a  foreign  country,  there  could  be  no 
jurisdiction,  without  great  inconvenience  iu  the  investigation  of  the  matter  in 
dispute,  and  without  a  violation  of  international  comity.  Hefd,  on  demurrer, 
that  the  defence  was  invalid.  —  The  Buenos  Ayres  jr  Ensenada  Port  Ry.  Co, 
v.  The  Northern  Ry,  Co,  of  Buenos  Ayres,  2  Q.  B.  D.  210. 

2.  The  prisoner  was  a  German,  and  captain  of  a  Grerman  ship,  which  ran 
into  a  British  steamer  about  two  miles  off  Dover  pier-head.  In  consequence  of 
the  collision  a  female  passenger  on  the  steamer  was  drowned.  On  indictment 
for  manslaughter  on  the  high  seas,  and  within  English  admiralty  jurisdiction, 
in  the  Central  Criminal  Court  the  jury  found  the  prisoner  gmlty.  The 
question  reserved  for  the  court  was,  whether  the  court  had  jurisdiction,  as  the 
prisoner  was  a  foreigner,  in  a  foreign  vessel,  on  a  foreign  voyage,  and  sailing 
on  the  high  seas.  The  crown  maintained  jurisdiction,  on  the  ground  that,  at 
the  time  of  the  collision,  both  vessels  were  within  three  miles  of  the  English 
shore.  Held,  by  a  divided  court,  seven  to  six,  that  the  Central  Criminal  Court 
had  no  jurisdiction.  (The  opinions  of  the  judges  are  elaborate,  and  cover  nearly 
two  hundred  pages.)  —  The  Queen  v.  Keyn,  2  Ex.  D.  63;  s.  c.  2  Q.  B.  D.  90. 

*         Laches.  —  See  Mortgagor  and  Mortgagee,  1. 

Landlord  and  Tenant. 
W.  made  an  agreement  in  writing,  not  under  seal,  with  B.,  by  which  W. 
undertook  to  demise  to  B.  a  certain  messuage  as  tenant  from  year  to  year,  so 
long  as  B.  paid  the  rent,  and  W.  had  power  to  let  the  premises.  The  rent  was 
below  the  market  rate.  B.  paid  his  rent  quarterly.  Held,  in  a  suit  by  W. 
against  B.  for  possession,  that  the  instrument  was  not  a  lease,  on  the  ground 
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of  uncertainty,  and  as  not  confonning  to  the  Statute  of  Frauds  and  the  S  &  9 
Vict.  c.  106.  The  defendant  had  only  a  tenancy  from  year  to  year.  — Wood  v. 
Beard,  2  Ex.  D.  80. 

Latent  Defect.  —  See  Warranty. 

Lease. 

In  the  hahendum  of  a  lease  executed  in  1784,  the  term  mentioned  was  d4J 
years,  in  the  reddendum,  91i.  In  the  counterpart  of  the  lease  executed  by  the 
lessee  both  the  habendum  and  the  reddendum  had  91^.  Held,  overruling  the 
Common  Pleas  that  there  was  a  plain  clerical  error,  — that  the  **  94  '*  must  be 
rejected,  and  the  lease  be  construed  as  for  91^  years.  — Burchell  y.  Clark,  2 
C.  P.  D.  88;  8.  c.  1  C.  P.  D.  602;  11  Am.  Law  Rev.  284. 

See  Landlord  and  Tenant;  Specific  Performance. 

Libel  and  Slander. 

1.  The  medical  officer  of  a  workhouse  in  a  small  country  district  is  not  a 
person  of  sufficient  consequence  to  the  whole  country  to  constitute  the  publica- 
tion by  a  Manchester  daily  paper  of  certain  proceedings  of  the  guardians  of 
said  workhouse,  reflecting  upon  said  medical  officer,  privileged.  Neither  is 
the  workhouse  of  sufficient  importance  to  the  country  at  large  to  render  such 
an  article  privileged.  — Purcell  v.  Sowler  etal.,  1  C.  P.  D.  781. 

2.  The  defendant  was  an  expert  in  handwriting,  and  gave  evidence  in  a  will 
case,  to  the  effect  that  the  signature  was  a  forgery.  In  another  case,  where 
defendant  was  on  the  stand,  allusion  was  made  by  counsel  to  some  remarks 
of  the  judge  disparaging  to  the  witness  in  the  will  case,  and  the  defendant, 
though  forbidden  by  the  judge  to  allude  further  to  the  will  case,  insisted  on 
8a3dng,  *  *  I  believe  that  will  to  be  a  rank  forgery,  *  *  &c.  Held,  that  the  privilege 
of  a  witness  extended  to  cover  this  case,  as  the  remark  was  made  by  witness 
in  defence  of  his  own  credit  as  an  expert.  —  Seaman  v.  Netherclifi,  2  C.  P.  D. 
63  ;  8.  c.  1  C.  P.  D.  540  ;  11  Am.  Law  Rev.  290. 

Lien. 

A  solicitor  in  a  suit  in  bankruptcy  employed  by  the  trustee  is  entitled  to 
retain  papers  on  which  he  has  expended  labor  or  his  own  money,  as  security 
for  his  fees.  — Ex  parte  Ydlden.     In  re  Austin,  4  Ch.  D.  129. 
See  Vendor  and  Purchaser,  8.  ^ 

Limitation  of  Liability.  —  See  Common  Carrier. 

Limitations,  Statute  of.  —  See  Statute  of  Limitations. 

Marine  Insurance.  —  See  Insurance. 

Market  Value.  —  See  Damages. 

Marriage.  —  See  Will,  2. 

Marriage  Settlement. 
1.  J.,  on  occasion  of  his  second  marriage,  made  a  settlement  of  a  piece  of 
land  upon  trust  for  himself  and  his  second  wife,  during  their  joint  lives,  and 
the  life  of  the  survivor,  remainder  to  his  son  by  a  former  marriage,  T.,  abso- 
lutely.   The  wife's  property  was  at  the  same  time  settled  to  her  separate  use, 
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with  power  of  appointment,  and  in  default  of  i^^intment  to  her  children 
bom  or  to  be  bom.  J.  sold  the  land  to  the  plaintiff.  Heldy  that,  in  the  mar- 
riage settlement,  the  provision  for  the  son  was  a  purely  voluntary  one,  and 
not  valid  against  a  purchaser  of  the  property  for  consideration. — Price  y* 
Jenkins,  4  Ch.  D.  483. 

2.  S.  and  wife  had  a  power  of  appointment  over  real  estate  in  favor  of 
their  children.  They  had  six  children;  and,  on  the  eve  of  marriage  of  one 
daughter,  an  agreement  was  made  between  S.  and  his  wife,  and  the  daughter 
and  the  intended  husband,  by  which  the  parents  agreed  to  appoint  a  portion  of 
the  property  to  the  daughter  in  consideration  of  the  marriage ;  and  the  intended 
hosband  agreed  that  he  would  **  settle  such  share  as  "  his  wife  should  receive, 
to  her  use,  with  power  of  appointment,  remainder  to  himself,  and  ultimate 
remainder  to  the  children  of  the  marriage.  S.  survived  his  wife,  released  his 
power  of  appointment,  and  gave  a  portion  of  the  interest  in  the  property  after 
his  death  to  said  daughter.  The  daughter  died,  leaving  two  infant  children, 
and  before  her  husband  had  taken  any  steps  to  carry  out  the  ''  settlement " 
proposed  in  the  agreement  made  at  the  time  of  the  maitiage.  The  question- 
was  whether  the  marriage  agreement  was  binding  on  the  wife,  and  consequently 
on  the  oldest  child,  her  heir  at  law.  Held,  that  although  the  husband,  by 
that  agreement,  engaged  to  settle  what  was  not  his,  but  his  wife's,  yet  the  wife 
would  be  bound  by  i^,  on  the  ground  that  she  had  assented  to  her  father's 
arrangement,  and  hence  it  was  also  binding  on  her  heir,  and  must  be  carried 
out.  — Lee  v.  Lee,  4  Ch.  D.  175. 

Mastbb  and  Sebvaitt. —  See  Embezzlbmbnt,  2. 

Mbasube  of  Damages.  —  See  DamaoeSi  1,  2. 

MiSDBSCBiPTiON.  —  See  Deed. 

Mistake.  —  See  Sale. 

MOBTOAGOB  AKD  MOBTGAOEE. 

1.  S.  H.,  tenant  for  life  in  leasehold  property  under  a  will,  began  proceedings 
for  administration  in  1859.  In  1859  and  1860  she  mortgaged  her  life  inter- 
est. The  same  year  the  mortgagee  entered  under  an  order,  received  the  rents 
for  the  interest,  and  paid  the  balance  to  the  tenant  for  life.  March  25,  1806, 
S.  H.  left  her  home,  and  was  never  heard  of  again.  In  1875,  the  remainder- 
men under  the  will  petitioned  to  have  the  leasehold  sold,  and  the  proceeds  paid 
to  them.  For  the  purposes  of  that  petition  it  was  decided  that  S.  H.  must  be 
considered  to  have  died  soon  after  June,  1866.  On  a  petition  by  the  ren^ainder- 
men  for  arrears  of  rent  from  the  mortgagee,  held,  that  they  were  entitled  to 
only  six  years'  rent  to  the  date  of  the  petition,  as  there  was  no  relation  of  trust 
between  the  mortgagee  uid  them,  and  that  there  was  no  laches  on  their  part 
in  not  filing  the  petition  before  the  expiration  of  seven  years  from  the  disap- 
pearance of  S.  H.  —  Hickman  v.  Upscdl,  4  Ch.  D.  144. 

2.  E.,  a  trader,  made  a  mortgage  conveyance  to  one  P.  of  all  his  stock  of 
upholstery  goods  in  his  shop  in  D.  Street,  and  in  the  same  deed  of  all  his 
household  furniture  in  his  house  in  S.  Street.  There  was  a  power  in  the  deed 
for  the  mortgagee  at  any  time  to  take  and  retain  possession  of  the  property. 
At  9.25  A.M.  on  June  28,  1876,  F.  took  possession  of  the  shop  and  contents. 
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At  10  A.M.  of  the  same  day  £.  filed  his  j)etition  for  liquidation,  but  without 
notice  to  P.  On  the  afternoon  of  the  same  day,  and  after  he  had  notice  of 
the  petition,  P.  took  possession  of  the  furniture  in  S.  Street.  Eeldj  that  P. 
was  entitled  to  the  furniture  as  well  as  the  stock  in  trade,  as  against  the  liqui- 
dator. •—  In  re  Eslick,    Ex  parte  Phillips.     Ex  parte  Alexander j  4  Ch.  D.  496. 

d.  W.  deposited  with  C.  certain  bonds  to  secure  a  loan.  C.  filed  a  bill  for 
foreclosure  or  sale.  Held,  that  the  doctrine  of  equitable  mortgage  of  real 
estate  by  deposit  of  title-deeds  cannot  be  extended  to  authorize  a  pledgee  of 
personal  property  to  foreclose.  He  can  only  have  an  order  of  sale.  —  Carter 
V.  Wake,  4  Ch.  D.  605. 

See  Dower  ;  Fixtubes. 

Mortmain. 

Commissioners  under  the  act  to  supply  the  town  of  A.  with  pure  water 
were  authorized  to  purchase  land,  construct  gas  and  water  works,  and  to  levy 
rates  upon  occupiers,  and  recover  by  distress;  and  the  works  as  well  as  the 
soil  were  vested  in  them.  They  were  also  authorized  to  borrow  money,  and 
they  made  mortgages  of  the  **  works,  rents,  and  rates  "  as  security  for  the 
sums  borrowed.  P.  left  £400  in  these  securities  by  will  to  a  charity.  Held, 
that  the  form  of  mortgage  conferred  on  the  holder  an  interest  in  land,  and 
hence  that  the  securities  came  within  the  statute  of  mortmain.  —  Chandler  v. 
HoweU,  4  Ch.  D.  651. 

Necessaries.  —  See  Infant. 

Neolioence. 

1.  A  railway  train  stopped  at  a  station  in  such  a  way  that  the  engine  and 
part  of  the  first  car  stood  beyond  the  platform.  A  female  passenger  who 
wished  to  get  down  waited  some  time  on  the  car-step  for  assistance,  but  finally, 
fearing  the  train  would  stiart,  tried  to  alight  alone.  She  had  her  hands  encum- 
bered with  parcels,  and  fell  and  injur^  herself.  On  these  facts,  held,  that 
there  was  sufficient  evidence  of  negligence  on  the  part  of  the  railway  company 
to  go  to  the  jury.  —  i?o&»on  v.  The  North  Eastern  Railway  Co,,  2  Q.  B.  D.  85. 

2.  A  train  on  defendant's  railway,  on  which  plaintiff  was  a  third-class  pas- 
senger, ran  by  at  a  station,  so  that  the  car  on  which  plaintiff  was,  shot  beyond 
the  platform.  Defendant's  servants  caUed  out  to  the  passengers  to  keep  their 
seats,  but  plaintiff  and  others  in  the  same  car  did  not  hear  them.  After  a  while, 
on  the  advice  of  a  friend,  and  seeing  passengers  from  other  cars  descending, 
plaintiff,  with  some  one's  help,  descended.  In  so  doing  she  was  injured. 
Held,  that  there  was  evidence  of  negligence  on  the  part  of  the  defendants  to 
go  to  the  jury.  —Rose  v.  The  North  Eastern  Railway  Co.^  2  Ex.  D.  248. 

See  Collision,  1. 

Neootiablb  Instrument. 

Plaintiff  placed  certain  scrip  certificates  in  the  hands  of  a  broker,  for  the 
purpose  of  having  the  instalments  paid  on  them  according  to  their  tenor,  and 
finally  of  converting  them  into  stock.  A  usage  was  proved  that  among 
bankers  and  brokers  such  certificates  were  transferable  by  mere  delivery.  The 
broker  made  them  over  to  the  defendant  for  a  debt  of  his  own,  and  the 
defendant  received  them  in  good  faith  as  his  property.  Held,  that  the  defend- 
ant was  entitled  to  them  as  against  the  plaintiff,  the  latter  being  estopped  to 
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deny  that  the  certificates  were  transferable  by  delivery.  —  RtanbaU  y.  The  Met- 
ropolitan  Bank,  2  Q.  B.  D.  194. 

Notice.  —  See  Principal  and  Agent,  1. 

Partnership. 
H.,  a  banker,  took  in  K.  as  a  member  of  the  firm,  the  latter  famishing  no 
capital,  and  having  nothing  to  do  with  the  conduct  of  the  business.  H.  en- 
gaged secretly  in  speculations,  drew  money  from  the  bank  fraudulently,  and 
manipulated  the  books  to  conceal  his  performances,  lost  in  his  ventures,  and 
finally  committed  suicide.  K.  left  all  his  supposed  profits  in  the  bank,  and  on 
H.*s  death  he  had  to  go  into  bankruptcy.  In  the  administration  proceedings 
on  H's  estate  the  trustee  in  bankruptcy  of  K.  presented  a  daim  for  H.'s 
fraudulent  overdrafts.  Held,  that  the  claim  should  be  allowed.  — Lacey  v.  HUl^ 
4  Ch.  D.  637. 

Passenger.  —  See  Common  Carrier. 

Patent. 

Case  of  insufficiency  of  specification  in  the  matter  of  a  lamp-burner.  De» 
scription  and  accompanying  figure  did  not  agree.  —  Hints  v.  Safety  Lighting 
Company,  4  Ch.  D.  607. 

Period  of  Distribution.  —  See  Distribution. 

Petition  op  Right. 
A  sum  of  93,000,000  was  received  by  the  British  government  from  China 
on  account  of  debts  due  British  merchants  from  bankrupt  Chinese  merchants. 
Held,  that  a  petition  of  right  by  a  claimant  of  a  portion  of  this  sum  would  not 
lie,  and  that  by  virtue  of  a  treaty  with  a  foreign  power  the  crown  can  never 
be  a  trustee  or  agent  of  a  subject.  —  Rustomjee  v.  TJie  Queen,  2  Q.  B.  D.  69; 
8.  c.  1  Q.  B.  D.  487;  11  Am.  Law  Rev.  288. 

Pleading  and  Practice. 

The  court  will  not  decide  on  a  fictitious  case,  where  the  parties  who  would 
be  affected  by  it  are  not  in  esse,  and  may  never  be,  and  when  such  decision 
would  not  be  binding,  and  might  cause  trouble  which  would  never  arise  unless 
the  persons  not  now  in  esse  should  come  into  being.  —  Bright  v.  TyndaJl, 
4  Ch.  D.  189. 

See  Conspiracy;  Foreign  Judgment;  Jurisdiction,  1,  2. 

Pledge.  —  See  Mortgagor  and  Mortgagee,  3. 
Possession.  —  See  Mortgagor  and  Mortgagee,  2;  Vendor  and  Pur- 
chaser, 1. 
Power  of  Appointment.  —  See  Appointment. 
Preference.  —  See  Fraudulent  Preference,  8. 
Presumption  of  Death.  —  See  Mortgagor  and  Mortgagee,  1* 

Principal  and  Agent. 
1.  A  broker  sold  Consols  which  were  trust  property  for  cash,  received  the 
amount  by  check  from  the  trustee  who  employed  him,  and  deposited  the  check 
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in  his  bank.  At  the  same  time,  he  bought  with  the  proceeds  of  the  Con- 
sols railway  stock,  which  could  only  be  transferred  on  the  settling-day,  two 
days  later.  He  had  notice  that  the  Consols  were  trust  property.  On  set- 
tling-day he  failed,  and  there  was  a  sum  at  his  bankers  to  his  credit,  ffeldj 
that  the  proceeds  of  the  Consols  could  be  traced  and  claimed  as  being  trust 
property,  and  that  the  trustee  thereof  need  not  come  in  merely  as  a  general 
creditor.  —  Ex  parte  Cooke.    In  re  Strachan,  4  Ch.  D.  123. 

2.  Plaintiff  offered  to  sell  his  colliery  for  £25,000  net.  Defendant  thought 
he  could  sell  it  for  him,  and  after  some  correspondence  plaintiff  wrote  defend- 
ant that  if  the  latter  could  sell  his  colliery  for  £30,000,  defendant  might  retain 
the  extra  £6,000.  Defendant,  on  inquiries,  thought  the  colliery  could  be  sold 
for  more,  and  entered  into  negotiations  with  one  C,  a  law  student,  without 
means,  and  as  a  result  C.  got  a  purchaser  at  £40,000.  The  transaction  was 
carried  through;  the  plaintiff  received  £25,000,  believing,  as  alleged,  that  the 
property  brought  only  £30,000,  defendant  got  £5,000,  and  C.  £10,000.  The 
evidence  before  the  Vice-Chancellor  was  very  voluminous  and  conflicting,  and 
the  Vice-chancellor  held,  on  his  view  of  it,  that  the  defendant  and  C.  were 
jointly  and  severally  liable  to  the  plaintiff  for  the  £10,000.  On  appeal,  held^ 
without  hearing  appellant's  counsel.  By  the  court  (James,  L.  J.,  Baoallat, 
J.  A.,  and  Lush,  J.  A.),  that  the  transaction  was  perfectly  legitimate,  and 
that  the  plaintiff's  bill  must  be  dismissed  with  costs. — Morgan  v.  Elford^ 
4  Ch.  D.  352. 

See  Brokeb;  Set-off;  Shipping  akd  Admiralty. 

Principal  and  Surety. 

Defendant,  D.,  contracted  with  plaintiffs  for  their  surplus  ammoniacal 
liquor.  The  amount  was  to  be  measured  at  the  end  of  each  month,  and  pay- 
ment made  within  the  next  fourteen  days,  unless  the  plaintiffs  allowed  a  longer 
time.  P.  and  C.  became  D.'s  sureties  on  this  contract.  He  paid  part  of  his 
July  account,  and,  August  21,  plaintiffs  took  his  promissory  note  for  the  bal- 
ance. He  did  not  pay  the  August  nor  September  dues.  Held^  that  the  sure- 
ties were  discharged  as  to  the  amount  for  which  the  promissory  note  was  taken, 
but  not  for  the  August  and  September  dues.  The  contract  was  separable. 
—  The  Croydon  Commercial  Gas  Company  v.  Dickinson  et  al,,  2  C.  P.  D.  46. 

Priyilegb.  —  See  Libel  and  Slander,  1,  2. 
Privity.  —  See  Telegraph. 

Probate. 

J.  made  his  will,  and  then  married.  On  the  wedding-day  he  added  a  codi- 
cil, making  provision  for  his  wife.  She  died  before  him.  On  his  death  only 
the  will  without  the  codicil  could  be  found.  He  had  been  heard  to  say,  just 
before  his  death,  that  he  adhered  to  his  will,  and  it  was  supposed  he  destroyed 
the  codicil,  with  the  idea  that  the  will  would  be  good  without  it.  The  will 
as  proved  by  the  original  draft,  with  the  codicil,  was  admitted  to  probate  as 
the  last  will  of  the  deceased.  — James  et  al.  y.  Shrimpton  etal,,l  P.  D.  431. 

See  Will,  2. 
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Profits.  —  See  Compant,  2. 

Railway.  —  See  Neolioencr,  1,  2. 

Ratification.  —  See  Insurance. 

Realty  and  Personalty.  —  See  Mortmain. 

Right  of  Way.  —  See  Way. 

Right,  Petition  of.  —  See  Petition  of  Right. 

Sale. 

Blenkiron  k  Son,  a  well-known  finn,  did  business  at  128  Wood  Street.  One 
A.  Blenkam  ordered  goods,  by  letter,  of  the  plaintifEs,  from  87  Wood  Street. 
The  letters  were  signed  in  such  a  manner  that  the  signature  looked  very 
much  like  A.  Blenkiron  &  Ck>.  A.  Blenkam  had  been  convicted  under  an 
indictment  for  falsely  pretending,  in  obtaining  these  goods,  that  he  was  Blenk- 
iron &  Son.  Meantime  the  defendants  had  bought  in  good  faith  some  of  the 
goods  of  Blenkam.  Held^  that  there  was  no  contract  between  the  plaintiffs 
and  A.  Blenkam  by  reason  of  mistake,  uid  that  the  property  in  the  goods 
never  passed  to  A.  Blenkam.  —  Lindsay  et  al.  v.  Candy  et  al.^  2  Q.  B.  D.  96; 
s.  c.  1  Q.  B.  D.  848. 

See  Bankruptcy;  Contract,  4;  Conteyanck. 

Salvage. 

1.  The  crews  of  a  pilot  cutter  and  three  boats,  all  of  the  Scilly  Islands,  saved 
ten  of  the  passengers  of  the  Grerman  steamship  Schiller,  Subsequently,  some 
of  the  specie  on  the  Schiller  was  recovered  by  divers,  and  the  owners,  masters, 
and  crews  of  the  cutter  and  boats  made  a  claim  for  salvage  out  of  said 
specie.    Held,  that  they  were  entitled.  —  Uie  Cargo  ex  SchiUer,  1  P.  D.  478. 

2.  Claim  for  distribution  of  salvage  by  certain  of  the  crew  of  steamship 
N.  against  the  owners  thereof,  for  towing  into  port  the  steamship  R. 
Answer,  admitting  the  service  and  receipt  of  salvage  money  by  the  owners, 
but  setting  up  a  settlement  by  deed  with  the  plaintiffs  after  the  service  was 
performed,  but  before  the  salvage  money  had  been  paid  by  the  R.  Held^ 
on  demurrer,  that  the  defence  was  not  good  under  tiie  Merchant  Shipping 
Acts  of  1854  and  1862.  —  The  Rosario,  2  P.  D.  41. 

8.  Steamer  M.,  from  Sumatra  to  Jedda,  with  five  hundred  and  fifty  pil- 
grims, was  wrecked  on  the  Parkin  Rock  in  the  Red  Sea,  two  or  three  days* 
voyage  from  Jedda.  The  steamer  T.  came  up,  and  her  captain  refused  to 
take  the  M.'s  passengers  to  Jedda  for  less  than  £4,000,  the  whole  amount  of 
the  passage-money  from  Sumatra  to  Jedda.  The  captain  of  the  M.  at  last 
agreed  to  this.  Held,  that  the  bargain  was  inequitable,  and  could  not  be 
enforced.  An  award  of  £1,800  was  affirmed.  —  The  Medina,  2  P.  D.  5;  s.  c. 
1  P.  D.  272;  11  Am.  Law  Rev.  290. 

Set-off. 

H.  bought  iron  of  A.  &  Co.,  supposing  and  having  reason  to  believe  thai 

he  was  dealing  with  A.  k  Co.,  as  principals,  when  in  fact  they  were  Actors 

or  agents  of  D.     As  result  of  other  transactions,  A.  &  Co.  became  indebted 

to  H.  for  an  amount  larger  than  the  price  of  the  iron.    H..  then  went  into 
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liquidation,  and  D.  tried  to  prove  his  claim  for  the  price  of  the  iron.  Held^ 
that  H.  was  entitled  to  set  ofE  the  amount  due  him  from  A.  &  Co.  —  Ex  parte 
Dixon.    In  re  Henley,  4  Ch.  D.  133. 

Shipping  akd  Admiralty. 

D.  and  the  defendants  were  joint  owners  of  a  steamship,  which  D.,  as 
managing  owner,  sold  through  the  plaintifEs,  and  received  in  payment  a  bill 
of  exchange,  which  was  duly  paid.  Afterwards  plaintiffs  drew  upon  D.  for 
their  commission.  D.  accepted  the  draft,  but  before  its  maturity  went  into 
bankruptcy.  At  the  time  of  the  sale  tiie  plaintiffs  did  not  know  that  the 
defendants  were  part  owners,  but  their  assent  to  the  transfer  was  afterwards 
obtained,  together  with  an  acknowledgment  that  "  we  have  agreed  to  sell  the 
steamship,  a^d  have  actually  received  the  purchase-money."  Held^  that  the 
jury  properly  found  that  the  sale  was  authorized  l>y  defendants,  or  at  least 
sufficiently  ratified  by  them  to  make  them  liable  for  the  commission,  and 
that  the  fact  that  plaintiffs  drew  upon  D.  a  bill  for  the  amount  of  commission, 
which  was  accepted,  but  not  paid,  did  not  alter  the  matter.  —  Keay  et  (d, 
V.  Fenwick  et  al,,  1  C.  P.  D.  745. 

See  Bottomry  Bond;  Charter-party;  Collision,  1,  2,  8;  English 
Channel;  General  Aybragb;  Jurisdiction,  2;  Salvage,  1,  2,  3. 

Slander.  —  See  Libel  and  Slander. 

Specific  Performance. 

Grant  by  plaintiff  to  defendants  on  their  application  of  the  <<  seam  of  coal 
called  the  S.  vein,  and  being  about  two  feet  thick,  with  the  overlying  and 
underlying  beds  of  clay  on  and  under  the  farm  called  L.,"  &c.,  for  a  certain 
term,  at  a  certain  rent,  with  certain  royalties  on  coal  and  clay  mined,  with 
liberty  in  the  lessees  to  take  any  part  of  the  farm  for  the  same  term,  and 
an  obligation  on  them  to  lay  out  a  certain  sum  on  a  manufactory  and  works. 
**  Way-leave  for  foreign  clay  and  coal  Id,  per  ton."  Defendants,  one  of  whom 
was  a  mining  engineer,  entered  and  searched  for  coal  and  clay,  and  reported 
that  they  did  not  find  the  coal  seam,  and  the  clay  was  very  poor,  and  that 
they  must  give  up  the  whole  thing.  Held,  that  they  were  bound  to  specific 
performance,  there  being  no  warranty  by  the  plaintiff  that  the  coal  vein  was 
there.  —Jefferys  v.  Fairs,  4  Ch.  D.  448, 

See  Vendor  and  Purchaser,  2. 

Specifications.  —  See  Patent. 

Spiritualism. 
The  appellant  gave  "stances,"  at  which  there  were  various  **  manifesta- 
tions," such  as  raps,  winding  up  and  playing  musical  boxes,  &c.,  attributed 
by  appellant  to  spirits.  He  was  convicted  as  a  rog^ue  and  vagabond,  under 
a  statute  concerning  persons  "using  any  rabble  craft,  means,  or  device,  by 
palmistry  or  otherwise,  to  deceive  or  impose  on  any  of  his  Majesty's  subjects." 
Held,  that  the  conviction  was  valid.  —  Monck  v.  Hilton,  2  Ex.  D.  268. 

Statute  of  Frauds.-^ See  Broker;  Deed;  Landlord  and  Tenant. 
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Statute  of  Limit atiovs.  —  See  Mortoaoor  and  Mortgages,  1. 
Stock  Exchakqe.  —  See  Coksfiract;  Fraudthjent  Prsfrrenob. 

Telegraph. 
Heldy  affirming  Ptoj{/bnf  T.  United  Kingdom  Electric  Telegraph  Co.^  L.  R. 
4  Q.  B.  706,  and  contrary  to  American  cases,  that  an  action  cannot  be  main- 
tained against  a  telegraph  company  by  the  receivers  of  a   telegram    for 
negligence  in  the  delivery  thereof ,  in  consequence  of  which  negligence  the 
receivers  suffer  damage.  — Dickson  v.  Renter'^ $  Telegraph  Co.,  2  C.  P.  D.  62. 
Tenant  in  Common.  —  See  Appointment. 
Territorial  Waters.  —  See  Jurisdiction,  2. 
Time.  —  See  Charter-party;  Principal  and  Surety. 
Trade.  —  See  Covenant. 
Treaty.  —  See  Petition  op  Right. 
Trust.  —  See  Executors  and  Administrators. 

Trustee. 

1.  Testator  stated  that  he  desired  his  wife  and  all  his  children  should  be 
supported  from  a  certain  farm,  to  be  carried  on  by  her  for  that  purpose ;  that 
upon  her  death  all  his  property  should  be  divided  among  all  his  said  children; 
that  the  personal  property  of  his  children  by  a  former  wife  should  be  brought 
into  hotohpot,  so  as  to  form  a  common  fund.  He  then  appointed  his  wife  and 
her  two  brothers,  W.  and  R.,  executors  and  trustees,  with  power  to  manage  and 
conduct  his  affairs,  and  every  thing  relating  to  his  real  and  personal  property, 
for  the  benefit  of  his  family,  in  their  discretion,  with  power  of  sale  of  real 
estate.  He  directed  his  said  executors  to  cany  on  the  farm  out  of  the  assets, 
for  the  maintenance  of  his  wife  and  children,  and  that,  subject  to  said  pro- 
vision for  maintenance,  all  his  personal  and  real  estate,  and  the  proceeds 
thereof,  should  be  held  in  trust  for  all  his  children.  The  interest  of  eadi 
child  was  to  become  vested  on  ito  attaining  twenty-one.  Held,  that,  after  the 
death  of  the  widow,  the  surviving  trustees  could  give  a  good  title  to  real 
estate  under  the  will.  —  In  re  Cookers  Contract,  4  Ch.  D.  454. 

2.  Testator  gave  property  to  trustees  to  **pay,  apply,  and  dispose"  the 
annual  income  for  the  maintenance  and  support  of-  his  son  S.,  and  his  present 
or  future  wife,  and  of  **  all  and  every  or  any  of  his  children,"  who  being  sons 
should  be  under  twenty-one,  or  being  daughters  should  be  under  twenty-one  and 
unmarried,  **in  such  manner  and  such  parts,  shares,  and  proportions  as 
said  trustees  should  in  their  discretion  think  fit  and  proper,  and  without  being 
answerable  or  accounteble  to  any  person  or  persons  whomsoever  for  the  way 
in  which  "  they  should  apply  the  income,  and  after  the  decease  of  his  son  to 
pay  and  apply  such  income  **  in  like  manner  unto  and  for  the  benefit  of  any 
widow  whom  he  shall  leave,  for  her  life,  and  any  such  child  or  children  as 
aforesaid."  Testator  died  in  1847.  The  son  S.  died  in  1849.  In  1851,  his 
widow  married  again,  but  the  husband  and  wife  had  separated.  On  a  suit 
by  the  husband  to  have  his  wife's  income  declared  payable  to  him,  held,  that 
the  trustees  could  in  their  discretion  pay  the  income  to  the  wife,  as  they  had 
done.  — Austin  v.  Austin,    Austin  v.  Botfce,  4  Ch.  D.  233. 
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Ultra  Vires. 
A  company,  with  150,000  shares  at  £10,  one-half  paid  in,  found  its  affairs 
crippled,  and  a  part  of  the  shareholders  dissatisfied  and  desiring  to  wind  up  the 
company.  After  varions  propositions  had  been  made,  designed  to  improve 
the  company's  condition,  the  directors  voted  to  purchase  at  the  market  rate 
the  shares  —  not  exceeding  100,000  —  of  those  shareholders  who  were  dissatis- 
fied. At  an  extraordinary  meeting  of  shareholders,  this  proposal  was  adopted, 
and  it  was  provided  that  the  shares  so  bought  should  not  be  reissued,  except 
on  the  authority  of  an  extraordinary  meeting  of  shareholders.  The  plain- 
tiff was  a  small  shareholder,  and  opposed  this  scheme;  and  the  shareholders' 
meeting  voted  that  his  shares  be  foif  eited,  under  a  clause  in  the  articles  of  as- 
sociation, by  which  the  shares  of  a  shareholder  who  began  or  threatened  any 
suit  against  the  company  or  the  directors  should  be  forfeited,  he  being  tendered 
^e  market  value  of  his  shares.  The  company  was  without  power  under  its 
articles  of  association  to  deal  in  its  own  shares,  and  under  the  Companies'  Act 
1867,  without  authority  to  reduce  its  number  of  shares,  without  certain  for- 
malities, which  were  not  resorted  to.  Held,  that  the  plan  was  ultra  vires  and 
void,  and  the  clause  of  forfeiture  for  threatening  or  bringing  suit  against  the 
company  or  the  directors  was  invalid.  —  Hope  v.  International  Financial  So^ 
cie^y,  4  Ch.  D.  827. 

Valued  Policy.  —  See  Iksuranob. 

Vendor  and  Purchaser. 

1.  By  agreement,  dated  March  5,  1868,  plaintiffs  were  to  purchase  certain 
premises  of  defendants.  It  was  agreed  that  the  purchase  should  be  completed 
and  possession  given  Sept.  20,  1869;  that  previous  to  that  date  aU  outgoings 
should  be  paid  by  the  vendors,  after  that  date  aU  rents  and  profits  should  be 
received  by  the  purchasers,  and  the  latter  should  pay  interest  on  a  fixed  sum 
from  Sept.  29,  1867,  to  the  completion  of  the  purchase.  The  purchase  was 
not  completed,  through  no  fault  of  the  purchasers,  until  March  13,  1876.  The 
payments  of  purchase-money  and  interest  were  completed  on  that  date.  The 
purchasers  got  possession  April  8,  1876.  Held,  that  the  vendors  were  liable 
for  '*  rents  and  profits  "  from  Sept.  29,  1869,  to  April  8,  1^6. -^  Metropolitan 
RaUtoay  Co.  v.  Dejries,  2  Q.  B.  D.  189. 

2.  By  marriage  settlement,  real  estate  was  granted  to  trustees  to  such  use 
as  C.  and  wife  should  appoint;  in  default  of  appointment,  to  pay  the  income' 
to  the  wife,  remainder  to  G.  and  his  heirs  and  assigns.  Plaintiff  bargained  for 
the  real  estate  of  C,  and  in  the  contract  it  was  stated  that  the  premises  ^*  are  now 
settled  to  such  uses  as  the  vendor  and  his  wife  shall  jointly  appoint,  and  the 
vendor  will  procure  a  proper  assurance  to  be  executed  by  all  proper  parties." 
Consols  were  purchased  by  the  plaintiff  and  put  in  the  name  of  the  trustees 
as  purchase-money  of  the  estate,  but  before  the  conveyance  deeds  were  signed 
the  wife  died.  The  plaintiff  brought  an  action  for  specific  performance  of  an 
agreement  in  the  form  of  an  appointment  by  G.  and  his  wife,  that  having  been 
the  form  of  conveyance  agreed  upon.  Held,  that  the  plaintiff  could  have  com- 
pensation out  of  the  funds  purchased  and  placed  by  him  in  the  hands  of  the 
trustees.  — Barto-  v.  Cox,  4  Gh.  D.  464. 

8.  The  trustee  of  a  projected  company  agreed  with  A.  that  as  soon  as  the 
VOL.  XI.  46 
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company  was  formed  it  should  buy  A.'s  lease  of  a  brick-field  for  £8,000, — 
£6,000  cash,  and  £2,000  in  paid-up  shares  in  the  company.  The  agreement 
was  adopted  by  the  company,  and  the  deed  of  assignment  recited  that  the  con- 
sideration was  £6,000,  to  be  paid  as  follows ;  viz.,  fifty  per  cent  of  all  sums  re- 
ceived or  to  be  received  by  the  company  for  shares,  and  fifty  per  cent  upon  all 
money  by  way  of  capital  to  be  at  any  time  borrowed  by  it,  until  the  payments 
so  made  shoold  amount  to  the  said  £6,000.  Subsequently,  1,000  paid-up  shares 
were  assigned  to  A.  The  company  never  received  any  money  in  the  ways 
named  in  the  deed,  and  no  more  shares  were  ever  sold.  On  winding  up,  held, 
that  A.  had  no  vendor's  lien  on  the  lease.  — In  re  BrerUtoood  Brick  jr  Coal 
Co.,  4  Ch.  D.  562. 

See   Contract,  3;   Conybtancb;   Principal  and  Agent,  2;   War- 

BANTY. 

Volunteer.  ^  See  Marriage  Settlement,  1. 
Wager.  —  See  Contract,  2. 

Warranty. 

Plaintiff  bought  of  defendant  a  pole  for  his  phaeton.  The  pole  broke  short 
off,  by  the  swerving  of  the  horses  in  driving,  and  the  horses  were  damaged. 
The  jury  found  that  the  pole  was  not  reasonably  fit  for  the  carriage,  and  that 
the  defendant  was  not  guilty  of  any  negligence;  and  awarded  as  damages  the 
value  of  the  pole.  Held,  on  appeal,  that  the  defendant  was  liable  on  an  im- 
plied warranty  that  the  pole  was  fit  and  proper  for  the  specific  purpose  for 
which  it  was  sold,  and  that  the  warranty  extended  to  latent  defects,  and  tht^ 
the  injury  to  the  horses  should  be  taken  into  account  in  awarding  damages, 
in  case  the  jury  should  find  on  a  second  trial  that  such  injury  was  a  natural 
consequence  of  the  defect  in  the  pole.  Readhead  v.  Mid.  By.  Co.,  L.  K. 
4  Q.  B.  379;  conmiented  on.  —  Randall  y.  Newson,  2  Q.  B.  D.  102. 

See  Specific  Performance. 

Way. 

M.  had  a  right  of  way,  for  agricultural  purposes,  over  an  occupation  road  to 
his  field.  He  agreed  to  sell  the  surface  of  his  field,  reserving  the  mines,  which 
had,  however,  never  been  worked.  The  purchaser  made  the  road  unfit  to  use 
for  mining  purposes.  Held,  that  the  court  would  not  order  the  obstructions 
in  the  road  removed,  especially  as  the  vendor  had  no  present  intention  of 
working  the  mines.  —  Bradbum  v.  Morrie.  Morrit  v.  Bradbum,  8  Ch.  Ik  812. 
'    Widow.  —  See  Dower. 

Will. 

1.  A  testatrix  attached  a  codicil  to  her  will  by  a  pin,  and  had  the  wit- 
nesses to  the  latter  sign  their  names  on  the  back  of  the  will  itself,  in  attes- 
tation of  the  codicil.  Held,  that  the  will  and  codicil  be  admitted  to  probate 
together.  —  In  the  Goods  of  Braddock,  1  P.  D.  433. 

2.  B.  made  his  will,  disposing  of  all  his  property.  He  subsequently  married, 
and  made  a  second  will,  in  which  he  named  the  same  executors,  but  gave  the 
bulk  of  his  property  to  his  wife  and  children  in  trust.  Then  followed  a  pro- 
vision, that,  in  case  tliere  were  no  children  living  at  the  death  of  his  wife,  the 
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previous  will  was  revived,  and  certain  of  its  directions  were  to  be  carried  out. 
The  testator  left  a  wife  and  child.  Held,  that  the  two  wills  should  be  proved 
together,  and  the  first  held  to  be  incorporated  in  the  second.  —  In  the  Goods 
of  Bangham,  1  P.  D.  429. 

See  Appointment;   Bequest,  1,  2;  Class;  Construction,  1,  2;  De- 
vise; Distribution;  Probate;  Trustee,  1,  2. 

Witness.  -^  See  Libel  and  Slander. 

Words. 

**  Children."  —  See  Appointbcent. 

**  To  do  Justice,'^  "i?eto/tVm«.'*  — See  Bequest,  2. 

**  Shipped."  —  See  Contract,  1. 

"  Cargo."  —  See  Contract,  4. 

**  Eldest  San."  —  See  Construction,  1. 

"Die  without  Issue."  —  See  Construction,  2. 

**  Inn,"  **  Traveller."  —  See  Innkeeper. 

^^  Works,  Rents,  and  Rates."  —  See  Mortmain. 

^^  Palmistry."  —  See  Spiritualism. 
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SELECTED  DIGEST  OF  STATE  REPORTS. 

[For  the  present  number  of  the  Digest,  selections  have  been  made  from 
the  following  volumes  of  State  Reports;  51  and  62  Alabama;  15  Florida; 
66  Georgia;  12  C.  E.  Green  (New  Jersey  Equity);  41  and  42  Iowa;  120 
Massachusetts;  63  Missouri;  66  New  Hampshire;  73,  74,  and  75  North  Caro- 
lina; 26  and  27  Ohio  State;  80  Pennsylvania  State;  and  40  Wisconsin;  also 
from  03  United  States.] 

Abobtion.  —  See  Insubance  (Life),  1. 

Acceptance.  —  See  Bills  and  Notes,  1. 

AccESSOBT.  —  See  Labcbkt,  1. 

Account.  —  See  Tenant  in  Common. 

Action. 

1.  A  corporation  established  for  the  maintenance  of  a  public  charitable 
hospital,  which  has  exercised  due  care  in  the  selection  of  its  agents,  is  not 
liable  for  an  injury  to  a  patient  caused  by  ^eir  negligence,  or  by  the  unau- 
thorized assumption  of  one  of  the  hospital  attendants  to  act  as  a  surgeon.  — 
McDonald  v.  Mass,  Gen.  Hospital^  120  Mass.  432. 

2.  A  lease  was  made  of  a  shop,  the  lessor  agreeing  to  put  up  certain  fix- 
tures, which  he  did,  but  in  an  unsafe  manner,  of  which  he  was  notified  by  the 
lessee,  but  neglected  to  make  the  fixtures  safe;  and  they  fell  upon  and  injured 
a  customer  of  the  lessee,  lawfully  in  the  shop.  Held^  that  the  lessor  was  not 
liable  to  the  customer.  -—  Burdick  v.  Cheadle,  26  Ohio  St.  393. 

See  Assumpsit  ;  Bankbuptct,  8;  Cobpobation,  1,  3;  Easemeitt; 
ExECUTOB,  2;  Homestead,  2;  Illegal  Contbact;  Mabbied  Woman,  2; 
Municipal  Cobpobation,  1;  Nuisance;  Receiveb;  Seduction;  Tbust,  1. 

Action  on  the  Case.  —  See  Easement. 

Addition.  —  See  Indictment,  1. 

Administbation.  —  See  Executob. 

Admibaltt.  —  See  Damages,  6. 

Advebse  Usee.  —  See  Way. 

Advebtisement. 

A  notice  required  by  statute  to  be  published  in  a  newspaper,  must  be  in 
a  newspaper  printed  in  the  English  language.  —  Cincinnati  v.  Bickett,  26 
Ohio  St.  49. 

Affinity.  —  See  Judge. 


Digitized  by 


Google 


SELECTED  DIGEST  OP  STATE  BEPOBTS.  T09 

AOjBNT. 

One  of  the  trustees  of  a  church  bought,  on  the  credit  of  the  church,  mate* 
rials  for  building  a  meeting-house.  The  other  trustees  had  not  authorized 
him  to  buy  on  account  of  the  church,  and  he  had  represented  to  them  that  he 
would  furnish  the  materials  at  his  own  expense.  The  materials  were  used  in 
building  the  church.  Held,  that  the  trustees  were  liable  for  the  price.  —  TuU 
V.  Trustees  of  M.  E.  Church,  75  N.  C.  424. 

See  Carrier,  3;  Illegal  Contract,  8;  Insurance  (Fire),  2. 

Amendment.  —  See  Libhtations,  Statute  of. 

Animal.  —  See  Malicious  Mischief  ;  Sale. 

Appeal.  —  See  Costs. 

Arrest. 

1.  An  officer  haying  a  warrant  for  the  arrest  of  A.  on  a  charge  of  mis- 
demeanor, and  having  reasonable  cause  to  believe  him  to  be  in  the  house  of 
B.,  notified  the  latter  that  he  had  a  warrant  against  a  person  in  the  house, 
and  demanded  admittance,  which  B.  refused,  without  inquiring  or  being  in- 
formed who  was  the  person  sought;  whereupon  the  officer  forcibly  entered  the 
house.  Eeld,  that  he  was  justified,  though  A.  was  in  fact  not  within.  —  Com- 
monwealth  v.  Reynolds,  120  Mass.  190. 

2.  A  prisoner  was  brought  into  court  on  criminal  process,  and  admitted  to 
bail;  immediately  after,  and  before  he  had  left  the  court-room,  he  was  arrested 
on  mesne  process  in  a  civil  action.  Held,  regular.  —  Moore  v.  Green,  78  N.  C. 
894. 

See  Constitutional  Law  (State),  5. 

Assault. 
A  constable  who  arrests  a  drunken  man  without  warrant,  locks  him  up 
till  sober,  and  then  discharges  him  without  taking  him  before  a  magistrate, 
is  guilty  of  a  criminal  assault  and  battery.  —  State  v.  Parker,  75  N.  C.  249. 
Assessment.  —  See  Constitutional  Law,  4. 

Assumpsit. 

Plaintiff  contracted  with  defendant  to  do  certain  work  on  a  building  for  an 
agreed  price;  while  the  work  was  in  progress,  the  building  was  destroyed  by 
fire,  without  plaintiff's  fault.  Held,  that  he  could  recover  the  value  of  what 
he  had  done,  under  a  common  count  for  work,  labor,  and  materials.  —  Cleary  v. 
Sohier,  120  Mass.  210. 

See  Trust,  1. 

Attachment.  —  See  Bankruptcy,  2;  Exemption,  8;  Tax,  2. 

Attorney. 

A  client  who  has  employed  an  attorney  to  bring  an  action,  and  agreed  to 
pay  him  a  fee  out  of  the  proceeds,  cannot  abandon  the  action  without  the 
attorney's  consent,  or  payment  of  the  fee.  —  Twiggs  v.  Chambers,  66  Ga.  279. 

See  Judgment,  8. 


Digitized  by  VjOOQIC 


710  SELECTED  DIGEST  OF  STATE  REPORTS. 

Autrefois  Convict. 
The  ntteriDg  of  several  forged  checks  at  the  same  time  to  the  same  person 
is  a  single  offence,  and  a  conviction  of  uttering  one  of  the  checks  is  a  bar  to  a 
prosecution  for  uttering  another.  —  State  v.  EggUskt^  41  Iowa,  574. 
Bank.  —  See  Constitutional  Law,  1,  2;  ExbcutoRi  4;  National  Bank. 

BANKRUPTCnr. 

1.  Pending  an  action  for  unlawful  detainer,  the  plaintiff  obtained  posses- 
sion of  the  property  sought  to  be  recovered;  afterwards  the  defendants 
became  bankrupt.  Held^  no  bar  to  the  further  prosecution  of  the  action  for 
damages  and  costs.  — Lomax  v.  Spear,  51  Ala.  582. 

2.  An  action  was  brought  in  a  State  court  against  a  corporation,  and  its 
property  attached;  more  than  four  months  after,  the  corporation  was  adjudged 
bankrupt,  and  its  assignees  moved  to  dismiss  the  action  for  want  of  jurisdic- 
tion. Motion  denied. — Munson  v.  Boston,  Hartford,  jr  Erie  R,R,  Co.,  120 
Mass.  81. 

8.  Under  the  Bankrupt  Act  as  originally  enacted,  an  assignee  might  sue 
in  a  State  court  to  recover  the  bankrupt's  assets.  (tuoBre,  since  the  Revised 
Statutes.  —  Clajlin  v.  Houseman,  98  U.  S.  130. 

See  Constitutional  Law,  2. 

Battery.  —  See  Assault. 

Bill  of  Lading.  —  See  Carrier,  8;  Conflict  of  Laws. 

Bill  of  Peace.  —  See  Injunction,  2. 

Bills  and  Notes. 

1.  The  words  **  I  take  notice  of  the  above,"  written  and  signed  upon  a  biU 
of  exchange  by  the  drawee,  do  not  necessarily  import  an  acceptance  of  it,  but 
parol  evidence  is  admissible  ,to  show  a  refusal  to  accept;  nor  does  a  part  pay- 
ment of  the  same  bill  by  the  drawee  bind  him  to  pay  the  remainder.  —  Cook 
V.  Baldwin,  120  Mass.  817. 

2.  An  instrument  in  the  ordinary  form  of  a  note,  containing  also  a  promise 
to  pay  an  additional  sum  of  two  per  cent  as  an  attorney's  fee,  if  the  note  shall 
be  dishonored  and  placed  in  the  hands  of  an  attorney  for  collection,  is  not  a 
promissory  note.  —  First  National  Batik  of  Trenton  v.  Gay,  68  Mo.  88. 

See  Forgery;  National  Bank;  Partnership. 

Bona  Fide  Purchaser. 
A  deed  was  delivered,  as  an  escrow,  by  the  grantor's  attorney  to  the 
grantee's  attorney;  the  latter  promised  to  return  it  in  a  day  or  two,  but 
wrongfully  delivered  it  to  the  grantee,  who  had  it  recorded,  entered  upon  the 
land,  remained  in  possession  seven  months,  and  then  conveyed  to  a  bona  fide 
purchaser.  Held,  that  the  latter  had  a  good  title  against  the  original  grantor. 
—  Haven  v.  Kramer,  41  Iowa,  882. 

Bond. 
A  man  executed  a  bond  as  surety,  and  left  it  with  the  principal  obligor, 
with  the  understanding  that  it  should  not  be  delivered  until  another  person 
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had  executed  it  as  co-surety;  but  the  principal  delivered  it  as  it  stood,  the 
bond  being  complete  on  its  face,  and  the  obligee  having  no  notice  of  the  un- 
derstanding between  the  principal  and  the  surety.  Ueldf  that  the  surety  was 
bound.  —  State  v.  Potter,  63  Mo.  212. 

Burden  or  Proof.  —  See  Evidbncb,  4,  5. 

Burglary. 

Indictment  for  burglary  averred  that  the  prisoner  *^  did  break  and  enter 
the  S.  Theatre,  the  property  of  T.  A.,  and  his  place  of  business,  with  intent 
to  conmiit  a  larceny; "  but  did  not  show  that  any  valuable  thing  was  in  the 
theatre  or  was  stolen  from  it.    Held,  bad.  — Lee  v.  The  State,  56  Gra.  477. 

See  Indictment,  8. 

Bt-Law.  —  See  Constitutional  Law,  8;  Municipal  Corporation,  2,  8. 

Carrier. 

1.  A  railroad  undertook  to  transport  cattle  at  a  reduced  rate,  and  to  carry 
their  owner;  and  in  consideration  thereof  it  was  agreed  that  the  owner  of  the 
cattle  should  <^u«  for  them  at  his  own  expense,  and  that  the  carrier  should 
not  be  liable  for  any  loss  beyond  $50.00  a  head.  Held^  that  the  contract  was 
reasonable  and  valid.  (Manning,  J.,  dissenting.)  —  South  A  North  Alabama 
R.R.  Co,  V.  Henleirtj  62  Ala.  606. 

2.  Action  against  a  carrier  for  injury  caused  to  goods  by  the  breaking  of 
apparatus  used  in  their  delivery.  Held,  that  evidence  was  admissible  to  show 
a  custom  for  the  consignee  to  furnish  such  apparatus;  and  that,  on  proof  of 
such  usage,  the  carrier  was  excused,  if  the  injuiy  was  caused  by  a  latent  defect 
in  the  apparatus  furnished  by  the  consignee.  Semble,  that,  even  without  proof 
of  usage,  the  consignee  took  the  risk  of  the  sufficiency  of  apparatus  furnished 
by  him.  —  Loveland  v.  Burke,  120  Mass.  189.      . 

8.  Goods  were  sent  by  an  express  company,  the  bill  of  lading  stipulating 
that  the  company  would  not  be  liable  for  any  loss  by  fire.  The  goods  were 
sent,  in  charge  of  the  company's  messeng^,  in  a  railroad  car  reserved  for  the 
company's  use;  and  were  destroyed  by  fire  through  the  negligence  of  the  rail- 
road company.  Held,  that  the  railroad  company  was  the  agent  of  the  express 
company,  and  that  the  latter  was  liable  as  a  common  carrier  for  the  loss.  — 
Bank  of  Kentucky  v.  Adams  Express  Co.,  98  U.  S.  174. 

See  Conflict  of  Laws. 

Case.  —  See  Easement. 

Charity. 

Devise  to  <*  the  Roman  Catholic  orphans  of  the  diocese,"  with  power  to  the 
executor  to  sell  the  land  and  use  the  proceeds  for  the  benefit  of  said  orphans. 
Held,  too  uncertain  for  a  good  charitable  gift;  and  that  the  court  had  not 
power  to  execute  it  ey-pres,  —  Heiss  v.  Murphey,  40  Wis.  276. 

See  Action,  1 ;  Devise,  8,  5. 

Collision.  —  See  Damages,  5. 
Common,  Tenant  in.  —  See  Tenant  in  Common. 
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Common  Carrier.  —  See  Carrier. 
Common  Counts.  —  See  Assumpsit. 

Conflict  of  Federal  and  State  Authority. 

A  State  statute  required  foreign  insurance  oompanies,  as  a  condition  pre- 
cedent to  receiving  a  license  to  do  business  in  the  State,  to  agree  not  to  remove 
into  the  United  States  courts  any  actions  brought  against  them  in  the  State 
courts;  and  enacted  that  in  case  of  violation  of  such  agreement  by  any  insur- 
ance company,  it  should  **  be  the  imperative  duty  of  the  Secretary  of  State  "  to 
revoke  its  license.  Held,  (1)  that  the  statute  was  constitutional;  (2)  that  the 
duty  of  the  Secretary  under  it  was  not  judicial;  (8)  that  he  might  be  compelled 
to  do  that  duty  by  mandamus j  at  the  relation  of  any  person  interested;  (4)  that 
the  United  States  Circuit  Court  could  not  constitutionally  enjoin  him  from  doing 
it,  because  such  injunction  was  in  effect  a  suit  against  the  State.  —  Stale  v. 
DoyU,  40  Wis.  176. 

Conflict  of  Laws. 

Goods  were  sent  from  Connecticut  to  Iowa,  and  lost  by  ^re  while  in  the 
hands  of  the  carrier  in  Illinois.  The  bill  of  lading,  made  in  Connecticut, 
exempted  the  carrier  from  liability  for  loss  by  fire.  Such  exemption  was  valid 
by  the  law  of  Connecticut  and  of  Illinois,  but  not  by  the  law  of  Iowa.  In 
an  action  brought  in  Iowa  by  the  consignee  against  the  carrier,  held,  that  the 
exemption  was  valid,  and  the  defendant  not  liable.  —  TalboU  v.  Merchants^ 
Despatch  Transp,  Co.,  41  Iowa,  247. 

See  Executor,  2. 

Consideration.  —  See  Ratification. 

Constitutional  Law. 

1.  The  surplus  capital  of  a  national  bank,  in  excess  of  the  amount  which 
it  is  required  by  the  laws  of  the  United  States  to  keep  on  hand,  is  taxable  by 
the  State  in  which  the  bank  b  established. — First  Nhtional  Bank  v.  Peter- 
borough, 56  N.  H.  38. 

2.  A  State  statute  provided  that  when  a  savings-bank  should  be  found  to 
be  insolvent,  the  account  of  each  depositor  should  be  reduced,  so  as  to  divide 
the  loss  equitably.  Held^  that  the  statute  did  not  violate  the  Constitution  of 
the  United  States,  as  impairing  the  contract  between  the  bank  and  the  de- 
positor, nor  as  conflicting  with  the  Bankrupt  Act;  nor  the  Constitution  of  the 
State,  as  being  a  retrospective  law.  —  Simpson  v.  City  Savings-Bank,  56  N.  H. 
466. 

3.  Where  a  railroad  company  has  a  right  by  its  charter  to  change  the  gauge 
of  its  road,  the  Legislature  cannot  afterwards  require  it  to  maintain  any  par- 
ticular gauge.  (Bynum,  J.,  dissenting.)  —  State  v.  Richmond  (f  Danville R.R. 
Co.,  73  N.  C.  527. 

4.  A  city  authorized  by  statute  to  improve  its  streets  and  assess  the  cost  on 
the  abutters,  made  a  contract  with  certain  persons  for  the  doing  of  the  work 
at  a  certain  price,  the  contractors  to  receive  in  fuH  payment  the  money  raised 
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by  assessment.  Heldy  that  a  statute  restricting  the  power  of  assessment,  so 
that  the  city  could  not  assess  an  amount  equal  to  the  contract  price,  was  un- 
constitutional. —  Goodale  v.  Fennell^  27  Ohio  St.  426. 

5.  By  treaty  between  the  United  States  and  an  Indian  tribe,  the  latter  ceded 
a  district  to  the  former,  and  it  was  agreed  that  the  laws  of  the  United  States, 
forbidding  the  sale  of  spirituous  liquors  in  the  Indian  country^  should  be  in 
force  in  the  ceded  district.  This  district  afterwards  became  part  of  an  organ- 
ized county  in  a  State.  Held,  that  the  provisions  of  the  treaty  still  had  the 
force  of  law  in  the  district.  —  Forty-three  Gallons  of  Whufkey,  93  U.  S.  188. 

6.  A  provision  in  a  State  Statute  of  Limitations,  that  where  the  defendant 
resides  out  of  the  State,  the  statute  shall  run  against  the  plaintiff,  if  also  a 
non-resident,  but  not  if  he  is  a  resident,  held,  constitutional.  —  Chemung  Canal 
Bank  v.  Lowery,  93  U.  S.  72. 

7.  A  statute  authorized  counties  to  levy  a  tax,  and  with  the  proceects  of  it 
to  subscribe  for  and  take  stock  in  railroad  companies.  A  later  statute  required 
railroads  so  aided  to  issue  stock  to  the  persons  who  had  paid  such  taxes,  to  the 
amount  by  them  respectively  paidj  and  provided  that  such  issue  should  cancel 
pro  tanto  the  stock  held  by  the  county  in  which  the  tax-payer  lived,  issued  under 
the  provisions  of  the  former  act.  Held,  that  the  last  act  was  constitutional. 
—  Tippecanoe  County  v.  Lucas,  93  U.  S.  108. 

8.  A  city  ordinance  imposed  a  license  tax  on  insurance  companies  doing 
business  within  the  city.  Held,  constitutional,  as  applied  to  a  company  which 
had  already  been  licensed  by  the  State  to  do  business.  —  Home  Insurance  Co. 
V.  Augusta,  93  U.  S.  116. 

See  Conflict  of  Federal  and  State  Authority;  Judgment,  8. 

Constitutional  Law  (State). 

1.  The  Constitution  of  Alabama  provides  that  suits  may  be  brought  against 
the  State  in  such  courts  as  may  by  law  be  provided.  The  legislature  made 
provision  accordingly  by  a  law  which  was  afterwards  repealed.  Held,  that  the 
repeal  was  constitutional,  and  abated  pending  suits.  — Ex  parte  State  of  Ala- 
bama, 52  Ala.  231. 

2.  A  statute  authorizing  the  common  council  of  a  city  to  imprison  for  con- 
tempt, held,  unconstitutional.  —  Whitcomb^s  Case,  120  Mass.  118. 

3.  A  statute  authorizing  towns  to  lend  money  to  railroads,  and  to  raise  the 
same  by  levying  a  tax,  held,  constitutional.  —  Perry  v.  Keene,  56  N.  H.  514. 

4.  Wliere  the  Constitution  defines  the  qualifications  of  an  elector,  the  Leg- 
islature cannot  require  other  qualifications  for  voting  at  a  city  election.  — 
People  V.  Canaday,  73  N.  C.  198. 

5.  A  constitutional  prohibition  of  imprisonment  for  debt  does  not  prohibit 
arrest  in  a  civil  action  of  tort.  — Moore  v.  Green,  73  N.  C.  394. 

6.  A  statute  enacting  that  destitute  children,  abandoned  by  their  parents 
or  guardians,  shall  be  committed  to  industrial  schools  during  minority,  is  not 
unconstitutional  as  authorizing  imprisonment  without  due  process  of  law.  — 
Milwaukee  Industrial  School  v.  Supervisors  of  Milwaukee  County,  40  Wis.  828. 

See  Constitutional  Law,  2;  Homestead,  1. 

Contempt.  —  Se^  Constitutional  Law  (State),  2;  Injunction,  1. 
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Ck)lfTRACT. 

An  assignment  executed  on  August  81,  of  *'  all  rents  doe  and  coming  dae 
imtil  October  1st,"  from  tenants  who  pay  their  rents  on  the  first  day  of  each 
month,  includes  rents  falling  due  on  October  1st.  — Kendall  y.  Kingsley,  120 
Mass.  94. 

See  Action,  2;  Assuicpsit;  Attornkt;  Bond;  Carrieb,  1,  8;  Conflict 
OF  Laws;  Constitutional  Law,  2,  4;  Damages,  1,  4;  Frauds,  Statute 
of;  Homestead,  2;  Illegal  Contract;  Insurance;  Partnership;  Rat- 
ification; Sale. 

Conversion. 
By  statute,  whoever  oonverts  to  his  own  use  any  timber  floating  in  the 
water  or  drifted  on  the  shore,  shall  be  liable  to  the  owner  thereof  in  treble 
damages.  Heldy  that  the  statute  was  penal,  and  did  not  i^ply  to  a  merely 
technical  conversion,  without  malice  or  wilfulness  on  the  part  of  the  defendant 
--  Cohn  V.  Neeves,  40  Wis.  803. 

Conversion  (Equitable).  —  See  Exemption,  8. 

Corporation. 

1.  A  statute  authorized  the  A.  company  to  convey  to  the  B.  oompany  aU  its 
franchises  and  property,  rights,  easements,  privil^pes,  and  powers;  and  there- 
upon B.  was  to  be  '^subject  to  all  the  duties,  liabilities,  obligations,  and  re- 
strictions to  which  A.  may  be  subject.''  A  conveyance  having  been  made 
accordingly,  heldy  that  B.  was  liable  to  an  action  fot  the  tort  of  A.  before  the 
conveyance.  —iVtfw  Bedford  R.R.  Co.y,  Old  Colony  R,R.  Co.,  120  Mass.  897. 

2.  Where  by  statute  a  stockholder  is  personally  liable  for  the  debts  of  the 
corporation,  without  a  previous  or  concurrent  judgment  recovered  against  the 
corporation,  the  creditor  of  the  corporation  who  first  recovers  judgment  against 
a  stockholder  hi&  priority  over  creditors  who  subsequently  recover  judgment, 
though  their  actions  were  begun  before  his  was.  —  State  Sainngi  Association  v. 
KeUogg,  63  Mo.  540. 

8.  The  charter  of  a  corporation  provided  that,  in  case  of  insolvency,  the 
stockholders  should  be  personally  liable  to  the  extent  of  twice  the  amount  of 
^eir  stock.  Held,  that  a  suit  to  charge  a  stockholder  must  be  brought  by  all 
the  creditors  of  the  corporation  jointly,  or  by  one  in  behalf  of  all,  and  that 
one  creditor  could  not  sue  for  himself  alone.  —  Von  Gldhn  v.  Harris,  73  N.  C. 
823. 

See  Constitutional  Law,  8;  Receiver;  Tax,  6. 

Costs. 

A  master,  or  other  officer  entitled  to  have  fees  taxed  as  costs  in  an  action, 
cannot  in  his  own  name  appeal  from  an  order  of  the  oourt  retaxing  the  costs, 
or  disallowing  his  claim  for  fees.  —  FieldeUy  v.  Diserens,  26  Ohio  St.  812. 

See  Pardon. 

County.  —  See  Constitutional  Law,  7. 
Covenant.  —  See  Incumbrance. 
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Criminal  Law.  —  See  Arrest,!;  Assault;  Autrefois  Convict;  Bur- 
glary; EviDENCR,  3,  4;  Forgery;  Gaming;  Indictment;  Intent; 
Larceny;  Malicious  Mischief;  Pardon;  Venue,  1;  Verdict,  1,  2; 
Witness,  2. 

Crops.  —  See  Tenant  in  Common. 

Custom.  —  See  Carrier,  2. 

CY-PRis.  —  See  Charity. 

Damages. 

1.  In  an  action  for  breach  of  an  agreement  to  thresh  grain  on  request, 
damages  are  not  recoverable  for  injoiy  to  the  grain,  and  labor  and  expense 
in  taking  care  of  it,  after  a  request  to  thresh  it.  —  Prosser  v.  Jones,  41  Iowa, 
674. 

2.  In  an  action  by  a  mortgagee  against  one  who  has  injured  the  mortgaged 
property  by  a  removal  of  fixtures,  the  defendant  may  show,  in  reduction  of 
damages,  that  the  plaintiff,  after  the  injury  and  before  action  brought,  sold 
the  mortgaged  property,  under  a  power  in  the  mortgage,  for  more  than  enough 
to  pay  his  debt  and  all  prior  incumbrances.  —  King  v.  Bangs,  120  Mass.  514. 

8.  Exemplary  damages  may  be  given  in  an  action  for  enticing  away  a  ser- 
vant. —Bixby  V.  Duntap,  66  N.  H.  456. 

4.  Defendant  borrowed  of  plaintiff  stock  of  a  company,  giving  in  return  a 
memorandum  that  he  had  borrowed  the  stock,  **  drawing  interest  at  eight  per 
cent,  to  be  returned  on  demand. '  *  The  company  afterwards,  and  before  action 
brought,  became  insolvent,  and  its  stock  worthless;  all  its  property  was  sold 
under  decrees  of  court,  and  was  vested  in  a  new  company.  Held,  that  no 
right  of  action  accrued  to  plaintiff  during  this  time,  he  having  made  no 
demand;  and  that  he  could  recover  only  the  value  of  the  stock  at  the  time  of 
demand  or  action  brought,  that  is,  nominal  damages.  —  Fosdick  v.  Greene,  27 
Ohio  St.  484. 

5.  A  vessel,  not  in  fault,  was  lost  by  a  collision  between  two  other  vessels, 
both  of  which  were  in  fault.  On  a  libel  in  rem  against  one  only,  held,  that 
the  full  amount  of  the  loss  was  recoverable. —  The  Atlas,  93  U.  S.  302.  The 
Juniata,  ib.  337. 

See  Conversion;  Dower,  1;  Insurance  (Fire),  1;  Insurance  (Life), 
2;  Married  Woman,  2. 

Deed.  —  See  Bona  Fide  Purchaser;  Mortgage. 

Default.  —  See  Judgment,  4. 

Deposit.  —  See  Constitutional  Law,  2. 

Devise  and  Legacy. 

1.  Legacy  to  **  A.  or  her  representatives."  A.  died  before  the  testator. 
Held,  that  her  next  of  kin  should  take. — Brokaw  v.  Hxjtdson,  12  C.  E.  Green, 
135. 

2.  A  man  devised  to  his  sons,  and  that,  if  either  of  them  should  die  with- 
out leaving  issue,  the  widow  of  the  decedent  should  receive  one-third  of  the 
rents  of  the  land  devised  to  him.  One  of  the  sons  was  married  when  the  will 
was  made,  and  when  the  testator  died;  afterwards  his  wife  died;  he  married 
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again,  and  died  leaving  no  issue.     Heldj  that  his  widow  was  entitled  under 
the  wilL  —  Swallow  v.  Stoallow,  12  C.  E.  Green,  278. 

3.  A  man  made  his  will,  devising  the  land  on  which  he  lived,  in  F.  township, 
to  his  executor  in  trust  to  sell,  and  pay  over  the  proceeds  to  the  public-school 
£und  of  the  township,  to  be  applied  to  the  education  of  the  youth  of  said 
township.  After  the  making  of  the  will,  but  before  the  testator  died,  his 
estate  was  set  off  to  make  part  of  a  new  township,  called  P.  Held^  that  the 
gift  was  for  the  benefit  of  the  youth  of  F.  township,  as  it  existed  when  the 
will  was  made,  and  to  be  divided  accordingly  between  F.  and  P.  —  Board  of 
Education  of  Fairfield  Township  v.  Ladd,  26  Ohio  St.  210. 

4.  Testator  gave  a  legacy  to  ^*  my  intended  vnfe,  £.  J.,"  married  E.  J., 
afterwards  obtained  a  divorce  from  her  for  her  misconduct,  and  died  without 
revoking  his  will.  Held^  that  there  was  no  implied  revocation,  and  that  E.  J. 
was  entitled  to  her  legacy.  —  Charlton  v.  MiUer^  27  Ohio  St.  298. 

5.  A  testator,  wishing  to  leave  his  estate  to  charitable  uses,  but  apprehend- 
ing death  within  a  month,  which  would  avoid  the  gift,  was  told  that  he  might 
devise  absolutely  to  some  person  whom  he  could  trust  to  carry  out  his  wishes, 
and  accordingly  devised  to  Y.,  who,  after  the  testator's  death,  being  informed 
for  the  first  time  of  the  devise  and  of  the  circumstances,  said  that  he  would 
do  as  the  testator  vnshed.  Held^  that  Y.  took  the  property  as  devised,  free  of 
any  itvAi,  —  Schulu'8  Appeal^  80  Fenn.  St.  396. 

See  Charity;  Trust,  2. 

Divorce.  —  See  Judgment,  2. 

Dower. 

1.  Land  of  E.  was  taken  for  a  highway.  Damages  for  its  value,  and  for 
the  injury  to  K.'s  adjoining  land,  were  awarded  to  K.  and  paid  by  agreement 
into  the  hands  of  another  person,  to  abide  the  event  of  a  suit  between  K.  and 
W.,  who  claimed  a  lien  on  the  land.  On  bill  filed  against  W.  and  the  assignee 
of  K.,  by  the  wife  of  K.,  held^  that  she  was  entitled  to  a  share  in  the  award,  in 
respect  of  her  inchoate  right  of  dower.  —  Wheeler  v.  Kirdand^  12  G.  £.  Green, 
534. 

2.  A  wife's  jointure,  to  be  a  good  bar  of  dower  at  common  law,  must  be 
an  estate  in  severalty,  and  not  in  common  with  others.  —  Grogan  v.  Garrison^ 
27  Ohio  St.  50. 

Easement. 

Defendant  piled  logs  on  the  edge  of  plaintiff's  land,  at  the  point  of  begin- 
ning of  a  way  over  land  of  a  third  person,  which  plaintiff  had  a  right  to  use, 
whereby  the  way  was  obstructed.  Held^  that  plaintiff  might  waive  the  break- 
ing and  entering,  and  maintain  an  action  on  the  case  for  the  disturbance  of  his 
easement.  —  Carleton  v.  Cate^  56  N.  H.  130. 
See  Mine;  Way. 

Ejectment.  —  See  Bankruptcy,  1. 

Eminent  Domain.  —  See  Dower,  1. 

Equity.  —  See  Dower,  1;  Injunction;  Tax,  8. 

Equity  Pleading.  —  See  Foreclosure. 
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Escrow.  —  See  Bona  Fide  PubIchaser;  Bond. 
EsTRAT.  —  See  Sals. 

EVIDBKCB. 

1.  On  the  issue  of  the  mental  capacity  of  a  testator,  heldy  that  the  fact  that 
his  father,  who  well  knew  his  condition  of  mind,  had  by  will  given  him  a 
testamentaiy  power  of  appointment,  was  no  evidence  that  he  was  fit  to  exer- 
cise it  — In  re  Alexander j  12  C.  E.  Green,  463. 

2.  On  the  issue  of  a  testator's  sanity,  any  persons,  though  neither  experts 
nor  attesting  witnesses  to  the  will,  may  testify  to  their  opinion  in  regard  to 
the  testator's  sanity,  when  derived  from  their  knowledge  and  observation  of 
his  appearance  and  conduct.  (Overruling  former  decisions.)  —  Hardy  v. 
MerrUl,  56  N.  H.  227. 

3.  Indictment  for  larceny  of  cattle.  One  count  laid  the  property  in  J.  S., 
and  a  second  count  in  some  person  to  the  jurors  unknovm.  At  the  trial  there 
was  evidence  that  J.  S.  had  lost  cattle,  and  no  evidence  that  any  other  person 
had.  Held,  that  a  conviction  on  the  second  count  only  could  not  be  sustained. 
-^  State  V.  Rawlston,  73  N.  C.  180. 

4.  In  a  criminal  case  the  burden  is  on  the  prosecution  to  show  that  the 
offence  was  committed  within  the  period  limited  by  law  for  its  prosecution.  — 
State  V.  Carpenter,  74  N.  C.  230. 

6..  In  a  civil  action,  averments  of  fraud,  though  amounting  to  a  charge  of 
an  indictable  offence,  need  not  be  proved  beyond  a  reasonable  doubt.  —  Jones 
V.  Greaves,  26  Ohio  St.  2. 

6.  *^  The  Englbh  rule  that  parol  evidence  is  inadmissible  to  vary  the  terms 
of  a  written  instrument  does  not  exist  in  this  State "  [Pennsylvania].  — 
Per  Curiam  in  Kostenbader  v.  Peters,  80  Penn.  St.  438,  440. 

See  Bills  and  Notrs,  1;  Carrier,  2;  Damages,  2;  Executor,  1; 
Frauds,  Statute  op,  2;  Way. 

Execution.  —  See  Exemption,  1,  2;  Satisfaction;  Tax,  6. 

Executor  and  Administrator. 

1.  There  is  no  privity  between  an  executor  and  an  administrator  de  bonis 
nan  of  the  same  estate;  and  therefore  a  judgment  against  the  one  will  not  sup- 
port an  action,  nor  be  evidence,  against  the  other.  —  Graves  v.  Flowers,  51 
Ala.  402. 

2.  An  administrator  appointed  in  Alabama,  and  the  sureties  on  his  bond 
there  given,  became  residents  of  Georgia.  Held,  that  they  were  liable  to  be 
sued  in  Georgia  by  the  next  of  kin  for  a  breach  of  the  bond.  Seinble,  that 
they  would  have  been  so  liable  if  found  within  the  State,  though  not  resident 
^ere.  — Johnson  v.  Jackson,  66  Ga.  326. 

3.  A  grant  of  administration  on  the  goods  of  J.  S.,  while  a  prior  grant  of 
probate  of  the  will  of  J.  S.  by  the  same  court  remains  unrevoked,  is  abso- 
lutely void.  --iJym)  V.  Ryno,  12  C.  E.  Green,  522. 

4.  Two  executors  opened  a  joint  account  with  bankers,  who  failed  and 
compounded  with  their  creditors.    One  of  the  executors  signed  the  composi- 
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tion  on  behalf  of  the  estate.    Heldf  that  the  debt  was  not  released.  —  De  Haven 
V.  WUliams,  80  Penn.  St.  480. 
See  Witness,  1. 

ExEHPLAKT  Damages.  —  See  Damages,  3. 

Exemption. 

1.  When  property  of  an  insolvent  firm  has  been  taken  on  execution  against 
the  firm,  the  partners  cannot  either  jointly  or  severally  claim  the  benefit  of 
the  exemption  laws  to  be  applied  to  such  property.  —  Gaylord  v.  Inikoff,  26 
Ohio  St.  311. 

2.  Where  a  vessel  is  taken  on  execution  to  enforce  a  lien  given  by  statute 
for  labor  and  materials  supplied  to  her,  her  owner  cannot  claim  her  as  exempt 
from  execution,  though  he  has  no  other  property. — Johnson  v.  Ward^  27 
Ohio  St.  517. 

3.  Where  a  debtor  sold  his  homestead,  with  the  bona  fide  intention  of  buy- 
ing another  with  the  purch^e-money,  such  purchase-money  was  held  exempt 
from  attachment  by  a  creditor,  in  the  hands  of  the  purchaser.  —  Watkins  v. 
Blaischinski,  40  Wis.  347. 

See  Homestead. 

False  Pretences.  —  See  Forgery;  Larceny,  2. 

Fine.  —  See  Indictment,  2. 

Fire.  —  See  Municipal  Corporation,  1 ;  Proximate  Cause. 

Fire  Insurance.  —  See  Insurance  (Fire). 

Fishery.  —  See  Injunction,  2. 

Foreclosure. 
Tenant  for  life  made  a  mortgage  in  fee.    In  a  suit  to  foreclose,  held,  that 
the  remainder-men  were  not  proper  parties,  and  that  their  rights  would  not  be 
affected  by  a  decree.  —  Wilkins  v.  Kirkbride,  12  C.  £.  Green,  93. 
See  Tax,  6. 

Foreign  Attachment.  —  See  Exemption,  3 ;  Tax,  2. 
Foreign  Judgment.  —  See  Judgment,  2,  8. 

Forgery. 
A.,  for  the  purpose  of  defrauding  B.,  procured  C,  an  innocent  party,  to 
sign  the  name  of  B.  to  a  promissory  note,  by  falsely  representing  that  C.  was 
authorized  by  B.  so  to  do.    Held,  that  A.  was  guilty  of  forgery.  —  Gregory  v. 
The  Stale,  26  Ohio  St.  510. 

Franchise.  —  See  Tax,  6. 
Fraud.  —  See  Evidence,  5;  Forgery;  Larceny,  2. 

Frauds,  Statute  of. 

1.  A  verbal  contract  for  a  year's  service,  beginning  on  the  next  day,  is  not 
within  the  Statute.  —  Dickens  v.  Frisbee,  52  Ala.  165. 

2.  By  the  terms  of  a  verbal  contract  of  sale  of  goods,  the  purchaser  was  to 
send  for  them  and  take  th^u  away.    He  went  to  the  seller's  store,  took  a  bill 
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of  parcels  of  the  goods,  asked  if  they  were  ready,  and  was  told  that  they  were, 
and  they  were  pointed  out  to  him  lying  in  the  store.  In  an  action  for  goods 
sold  and  delivered,  held,  that  these  facts  did  not  conclusively  show  an  accept- 
ance of  the  goods  sufficient  to  take  the  case  out  of  the  Statute.  —  Knight  v. 
Mann,  120  Mass.  219. 

3.  An  oral  guaranty  of  the  note  of  another  person,  given  in  payment  of  the 
guarantor's  debt,  is  within  the  Statute.  —  Dows  y.  Stoett,  120  Mass.  322. 
Freehold.  —  See  Jubt. 

Gaming. 
Where  two  play  at  billiards  with  the  agreement  that  the  loser  shall  pay  for 
the  use  of  the  table,  this  is  gaming.  —  State  y.  Book,  41  Iowa,  550. 
Gabnishment.  —  See  Foreign  Attachment. 

Grand  Jury.  —  See  Witness,  2. 
Guaranty. — See  Frauds,  Statute  of,  3. 
Guardian.  —  See  Seduction. 

Homestead. 

1.  A  man  may  waive  his  constitutional  right  of  homestead.  —  Simmons  T. 
Anderson,  56  Ga.  53. 

2.  By  the  law  of  Iowa,  a  husband's  contract,  not  consented  to  by  his  wife, 
to  convey  his  homestead,  is  absolutely  void,  and  cannot  be  specifically  enforced 
in  equity,  nor  can  damages  be  recovered  at  law  for  its  breach.  — Bamett  v.  Men" 
denhall,  42  Iowa,  296. 

See  Exemption,  3. 
Husband  and  Wife.  —  See  Devise,  4;  Dower;  Homestead,  2;  Judg- 
ment, 2;  Married  Woman;  Nuisance. 

Illegal  Contract. 

1.  A  contract  was  made,  during  the  war,  for  the  purpose  of  carrying  on  an 
illegal  trade  with  the  enemy.  Held,  that  one  party  to  the  contract  could  not 
maintain  a  bill  in  equity  against  the  other,  for  an  account  of  resulting  profits. 
—  Snell  V.  Dwigkt,  120  Mass.  9.  And  this,  though  the  illegality  of  the  con- 
tract was  not  disclosed  by  the  bill,  nor  set  up  in  the  answer.  — Dunham  y. 
Preshy,  ib.  285. 

2.  Any  act  punishable  by  law  as  a  crime  is  an  offence  against  the  public, 
and  cannot  lawfully  be  made  the  subject  of  private  oominx)mise,  except  so  far 
as  expressly  authorized  by  statute.  — Partridge  y.  Hood,  120  Mass.  403. 

3.  A  foreign  insurance  company  which  has  not  complied  with  the  laws  of 
the  State  in  the  appointment  of  an  agent  can  maintain  no  action  against  the 
agent  and  his  sureties  on  a  bond  given  by  him  to  the  company  for  the  per- 
formance of  his  duties.  —  Thome  v.  Travellers^  Ins.  Co.,  80  Penn.  St.  15. 

See  Homestead,  2. 
Imprisonment.  —  See  Assault;  Constitutional  Law  (State),  2,  6,  6. 

Incumbrance. 
The  existence  of  a  public  road  over  land  conveyed  by  deed  with  covenant 
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agsdnst  incumbrances  is  no  breach  of  the  covenant.  —  Descergers  t.  WiliiSf 
56  Ga.  515. 

Indictment. 

1.  The  prisoner  was  described  in  the  indictment  as  "  a  freedman."  Held, 
surplusage,  which  the  prosecutor  was  not  bound  to  prove. — McGehee  v.  The 
State,  62  Ala.  224. 

2.  Indictment  in  two  counts,  the  first  charging  the  unlawful  issuing  of  two 
<*  notes  "  each  of  the  denomination  of  tl,  to  circulate  as  money,  contra  formam 
statuti.  The  second  count  was  the  same,  except  that  the  word  **  scrip  "  was 
used  instead  of  **  notes."  The  jury  found  the  prisoner  guilty  on  both  counts, 
and  assessed  the  same  fine  on  each  (the  amount  of  the  fine  being  left  by  law 
to  their  discretion).  Held,  that  the  indictment  charged  but  one  offence,  and 
that  judgment  should  be  rendered  for  one  fine  only.  —  State  v.  James,  63  Mo. 
570. 

3.  Indictment  for  breaking  and  entering  a  store-house  with  intent  to 
steal  the  goods  therein,  held,  to  charge  no  offence  at  common  law.  —  State  v. 
Dozier,  73  N.  C.  117. 

See  Bubglabt;  Evidence,  8;  Verdict,  2. 

Infant.  —  See  Intent. 

Injunction. 

1.  After  a  sale  of  goods,  but  before  delivery,  the  seller  was  served  with  an 
injunction  against  *  disposing  of  them.  Held,  that  a  subsequent  delivery 
was  a  breach  of  the  injunction.  — Jewett  v.  Boioman,  12  C.  E.  Green,  171. 

2.  Plaintiff  owned  an  oyster-bed.  Defendants  took  oysters  from  the  bed, 
and  threatened  to  continue  doing  so,  under  a  claim  of  public  right.  They 
were  many  in  number,  and  most  of  them  pecuniarily  irresponsible.  Held, 
that  they  might  be  restrained  by  injunction,  and  that  plaintiff  was  not  con- 
fined to  his  remedy  at  law.— Brtf/on  v.  Hill,  12  C.  E.  Green,  389. 

See  Conflict  of  Federal  and  State  Authority;  Tax,  3. 

Insanity.  —  See  Evidence,  1,  2. 
Insolvency.  —  See  Constitutional  Law,  2. 

Insurance  (Fire). 

1.  A  partnership  caused  their  stock  in  trade  to  be  insured  by  policy  condi*. 
tioned  to  be  void  *♦  if  this  policy  or  any  interest  therein  shall  be  assig^^ed.*' 
One  partner  retired  from  the  firm,  and  assigned  to  the  others  all  his  interest' 
in  the  stock  and  the  policy;  afterwards  a  loss  happened.  Held,  (1)  that  the 
policy  was  not  avoided;  (2)  under  the  Code,  requiring  actions  to  be  brought  by 
the  real  party  in  interest,  that  the  remaining  partners  might  sue  on  it  without 
joining  the  retired  partner;  (3)  that  they  might  recover  for  the  whole  loss,  and 
not  merely  to  the  extent  of  their  interests  before  the  change  in  the  firm.  — 
West  V.  Citizens'  Ins.  Co.,  27  Ohio  St  1. 

2.  If  a  man  obtains  insurance  on  goods,  **  his  own  or  held  by  him  in  trust 
or  on  commission,''  in  a  certain  building,  the  goods  themselves,  and  not 
merely  the  insurer's  interest  in  them,  are  covered.  —  Johnson  v.  CampbeU,  120 
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Mass.  449.  So  ii  the  words  of  the  policy  be,  **  his  own  or  held  by  him  in  trost, 
or  in  which  he  has  an  interest  or  liability."  —  Home  Ins.  Co.  v.  BaUo.  Ware- 
house Co.,  93  U.  S.  627. 

See  Conflict  of  Fsdsbal  and  State  Authority;  Constitutional 
Law,  8. 

Insurance  (Life). 

1.  No  action  can  be  maintained  on  a  policy  of  insurance  on  the  life  of  a 
woman  who  dies  from  the  effect  of  an  illegal  operation,  which  she  voluntarily 
undergoes,  knowing  it  to  be  dangerous  to  life,  with  intent  to  cause  an  abor- 
tion, witfiout  any  justifiable  medical  reason.  —  Hatch  y.  Mutual  Life  Ins. 
Co.,  120  Mass.  550. 

2.  The  life  of  a  resident  of  Mississippi  was  insured  by  a  New  York  corpora- 
tion, in  1851,  by  policy  conditioned  to  be  void  if  the  annual  premium  should 
not  be  regularly  paid.  The  insured  died  in  1862,  the  premium  for  the  previous 
year  not  having  been  paid,  by  reason  of  the  war.  Held,  (1)  that  the  policy 
was  forfeited,  and  that  the  breach  of  condition  was  not  excused  by  the  existence 
of  the  war;  but  (2)  that  the  equitable  surrender  value  of  the  policy  at  the  time 
of  the  breach  might  be  recovered.  (Clifford  and  Hunt,  JJ.,  dissenting  on 
the  first  point,  and  Waite,  C.  J.,  and  Strong,  J.,  on  the  second.)  —  New  York 
Life  Ins.  Co.  v.  Statham,  93  U.  S.  24. 

See  Conflict  of  Federal  and  State  Authority;  Constitutional 
Law,  8. 

Intent. 
Indictment  for  unlawfully  voting,  not  being  of  full  age.    Held,  that  if  the 
prisoner,  when  he  voted,  though  in  fact  an  infant,  bona  fide  believed  that  he 
was  of  full  age,  he  was  not  guilty.  —  Gordon  v.  The  State,  52  Ala.  308. 
See  Conversion. 

Interest. — ^See  National  Bank. 

Joint  Tortfeasors.  —  See  Damages,  5. 

Jointure.  —  See  Dower,  2. 

Judge. 
A  judge  refused  to  hear  a  cause,  on  the  ground  that  he  was  disqualified  by 
affinity  to  a  party.     Held,  that  this  was  a  matter  to  be  determined  by  his  own 
discretion,  and  that  he  oould  not  be  compelled  by  mandamus  to  hear  the  cause. 

—  5tote  V.  Van  Ness,  15  Fla.  817. 

Judgment. 

1.  Judgments  rendered  in  the  courts  of  Alabama  during  the  war,  in  cases 
between  private  persons,  involving  no  question  on  the  Constitution  or  laws  of 
the  United  States,  held,  valid  and  binding.     (Overruling  former  decisions.) 

—  Riddle  Y.  Hill,  51  Ala.  224;  Tarvery.  Tankersley,  ib.  Wd',PoweUy.  Young, 
ib.  518;  Parks  v.  Coffey,  52  Ala.  82. 

2.  A  man  was  married  in  New  Jersey,  went  to  Illinois,  leaving  his  wife 
behind  him,  and  there  obtained  a  decree  annulling  the  marriage,  after  notice 
given  by  publication,  without  any  actual  notice  to  his  wife,  though  he  well 
knew  where  she  was,  and  might  have  given  her  notice.     Held,  that  the  decree 

VOL.  XI.  47 
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was  not  binding  on  her,  and  that  she  might  show  that  it  was  obtained  by  false 
evidence.  —  Doughty  v.  Doughty ,  12  C.  £.  Green,  816. 

3.  An  action  was  brought  in  Arkansas  in  1856,  against  a  citizen  of  Ohio, 
who  appeared  by  attorney  duly  authorized,  and  pleaded  to  issue;  in  1861,  after 
the  State  had  seceded,  the  action  was  tried,  the  same  attorney  defending  it, 
and  judgment  rendered  for  the  plaintiff.  In  an  action  on  the  judgment,  brought 
in  Ohio,  held,  (1)  that  the  judgment  was  not  entitled  to  full  faith  and  credit, 
as  that  of  the  court  of  a  State;  (2)  that  it  was  void,  as  the  judgment  of  a  court 
created  by  unlawful  authority;  (3)  that  the  attorney  had  not  authority  to  sub- 
mit to  the  jurisdiction.  (Ashburn,  J.,  dissenting.)  — PennywU  v.  FootCj  27 
Ohio  St.  600. 

4.  Judgment  by  default  for  want  of  a  plea,  before  the  time  for  pleading 
is  out,  is  an  irregularity,  but  not  a  nullity;  and  therefore  the  court  by  which 
it  was  rendered  can  set  it  aside  during  the  same  term,  but  not  afterward.  — 
Salter  v.  HUgen,  40  Wis.  363. 

See  Autrefois  Convict;  Executor,  1,  3;  Foreclosure;  Indictment, 
2;  Satisfaction. 

Judicial  Sale.  —  See  Tax,  6. 
Jurisdiction. -^ See  Bankruptcy,  1,  2,  3;  Executor,  2;  Judge;  Judg- 
ment, 1,  2,  3;  Removal  of  Suits. 

Jury. 
A  statute  required  that  jurors  should  be  freeholders.    Held,  that  a  freehold 
to  satisfy  the  statute  might  be  either  legal  or  equitable,  and  therefore  that 
a  mortgagor  in  possession  was  a  competent  juror.  —  State  v.  Raglandy  75 
N.  C.  12. 

Landlord  and  Tenant.  —  See  Action,  2. 

Larceny. 

1.  A  statute  abolished  the  distinction  between  grand  and  petit  larceny,  and 
enacted  that  all  felonious  stealing  should  be  punished  as  petit  larceny.  Heldy 
that  one  who  aided,  abetted,  or  advised  any  larceny  was  indictable  as  a  prin- 
cipal. —  State  V.  Gaston,  73  N.  C.  93. 

2.  The  prisoner  by  false  pretences  induced  the  prosecutor  to  lend  him 
money;  and  the  prosecutor  accordingly  delivered  to  the  prisoner  certain  bank 
bills  as  a  loan,  not  expecting  the  same  bills  to  be  returned  in  payment;  and 
the  prisoner  absconded  .with  them.  Held,  that  he  was  not  guilty  of  larceny 
of  the  bills.  —  KeUogg  v.  The  State,  26  Ohio  St.  15. 

Legacy.  —  See  Devise  and  Legacy. 

Lex  Loci.  —  See  Conflict  of  Laws. 

License.  —  See  Constitutional  Law,  8;  Municipal  Corporation,  2,  3. 

Lien.  — See  Exemption,  2;  Mortgage. 

Life  Insurance.  —  See  Insurance  (Life). 

Limitations,  Statute  of. 
Actions  on  promissory  notes  are  barred  by  statute  in  six  years;  on  open 
accounts,  in  three.    PlaintifE  declared  on  a  note,  within  three  years  of  the 
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accrual  of  his  cause  of  action ;  after  those  three  years  had  expired,  he  amended 
by  adding  the  common  counts ;  to  which  defendant  pleaded  the  limitation  of 
three  years.     Held^  a  good  bar.  —  Ldnsford  v.  Scott ^  61  Ala.  557. 
See  Constitutional  Law,  6;  Evidence,  4. 

Lunatic.  —  See  Evidence,  1,  2. 

Malicious  Mischief. 
In  a  prosecution  under  a  statute  borrowed  from  the  Black  Act  of  9  Geo. 
I.  c.  22,  for  maliciously  injuring  a  horse,  it  appeared  that  the  act  was  a  serious 
injury  to  the  horse,  and  done  wilfully  by  the  prisoner  for  purposes  of  gain. 
Hdd,  that  it  was  not  necessary  for  a  conviction  that  the  act  should  appear  to 
have  been  done  from  motives  of  personal  malice  against  the  owner  of  the 
hoT9Q,— 'Brown  v.  The  State,  26  Ohio  St.  176. 

Mandamus. 
The  approval  of  official  bonds  held  a  judicial  and  not  a  ministerial  duty,  and 
therefore  not  compellable  by  mandamus.  — Ex  parte  Harris,  52  Ala.  87.    Ex 
parte  Thompson,  ib.  98. 

See  Conflict  of  Federal  and  State  Authority;  Judge. 
Market.  —  See  Sale. 

Married  Woman. 

1.  A  statute  enacted  that  all  the  property  owned  by  a  woman  when  married, 
or  acquired  by  her  afterward,  should  be  her  separate  property,  not  liable  for 
her  husband's  debts.  Held,  that  by  force  of  this  statute  a  married  woman 
might  dispose  of  her  separate  property  by  will  without  her  husband's  consent, 
notwithstanding  a  former  statute  to  the  contrary  not  expressly  repealed. — 
Urquhart  v.  Oliver,  56  Ga.  844. 

2.  Though  a  married  woman  may  by  statute  sue  alone  for  personal  injuries 
suffered  by  her,  she  cannot  in  such  action  recover  expenses  of  medical  attend- 
ance ;  for  these  her  husband  is  bound  to  pay.  Kor  can  she  recover  for  loss  of 
time,  unless  she  carries  on  a  separate  business;  for  the  husband  has  a  right 
to  her  services,  and  a  cause  of  action  for  their  loss.  —  Tuttle  v.  Chicago,  Rock 
Island,  A  Pacific  Ry,  Co,,  42  Iowa,  518;  and  see  Mewhirter  v.  Hatten,  ib.288. 

Master  and  Servant.  —  See  Action,  1;  Damages,  8;  Seduction. 
Mechanic's  Lien.  —  See  Mortgage. 

Mine. 

The  owner  of  a  mine  is  bound  so  to  work  it  as  to  leave  sufficient  support 
for  the  surface  land  above  it.  (Williams  and  Mercur,  JJ.,  dissenting.)  — 
Coleman  v.  Chadwick,  80Penn.  St.  81. 

[See  Wilson  v.  Waddell,  2  App.  Cas.  95,  contra.'\ 

Mortgage. 
An  agreement  was  made  for  the  loan  of  money  on  mortgage.     After  the 
mortgage  was  executed  and  recorded,  but  before  it  was  delivered  to  the  mort- 
gagee, or  the  money  paid  by  him  to  the  mortgagor,  a  mechanic's  lien  attached 
on  a  building  erected  on  the  land  mortgaged.     Held,  that  the  mortgage  had 
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priority  over  the  lien.  —  Jacobus  v.  Mutual  Benefit  Life  Ins.  Co^^  12  C.  E. 
Green.  604. 

See  Damages,  2;  Foreclosure;  Jury;  Tax,  1,  6;  Tenant  in  Common. 

Municipal  Corporation. 

1.  A  house  in  a  city  was  destroyed  by  fire  set  by  sparks  from  an  engine, 
-which  was,  by  force  of  the  city  ordinances,  a  noisance  liable  to  be  abated;  but 
the  city,  though  having  notice  of  the  existence  of  such  nuisance,  had  neglected 
to  abate  it.  Held,  that  the  owner  of  the  house  had  no  cause  of  action  against 
the  city.  —  Davis  v.  Montgomery ,  51  Ala.  139. 

2.  A  city  empowered  by  statute  to  **  regulate  "  tayems,  cannot  license  them. 
—  Burlington  v.  Bumgardner,  42  Iowa,  673. 

3.  A  city  empowered  by  statute  to  **  suppress  and  restrain  "  biUiard-tables, 
may  license  them.  —  Burlington  v.  Lawrence,  42  Iowa,  681. 

See  Constitutional  Law,  4,  8;  Constitutional  Law  (State),  2, 3,  4; 
Tax,  2,  3. 

National  Bank. 

The  right  of  a  national  bank,  indorsee  of  a  bill  of  exchange,  to  recover  on 
the  bill  against  the  acceptor,  is  not  affected  by  the  fact  that  the  bank  has  dis- 
counted the  biU  for  the  payee  at  a  usurious  rate  of  interest.  —  Smith  v.  Ex- 
change  Bank,  26  Ohio  St.  141. 

See  Constitutional  Law,  1. 
Negligence.  —  See  Action,  1;  Carrier,  3;  Mine;  Municipal  Corpora- 
tion, 1;  Proximate  Cause. 
Negotiable  Instruments.  —  See  Bills  and  Notes. 
Notice.  —  See  Advertisement. 

Nuisance. 

A  nuisance  was  created  near  a  house,  whereby  the  house  was  made  un- 
wholesome,  and  the  tenant's  wife  sick.  Held,  that  though  the  tenant  had  a 
right  of  action,  in  which  he  might  recover  damages  for  the  injury  to  his  wife's 
health,  yet  that  such  action  accrued  to  him  only  as  occupier  of  the  house,  and 
therefore  that  after  his  death  the  wife  could  maintain  no  action.  —  Ellis  y. 
Kansas  City  R.R.  Co,,  63  Mo.  131. 

See  Action,  2;  Municipal  Corporation,  1. 

Officer. 

A  clerk  of  a  court,  appointed  by  the  judge  de  facto,  is  well  appointed,  and 
may  hold  his  office  though  the  judge  be  ousted.  — People  v.  Staton,  73  N.  C. 
548. 

See  Arrest,  1;  Costs;  Satisfaction. 

Ordinance.  —  See  Constitutional  Law,  8;  Municipal  Corpora- 
tion, 2,  3. 

Pardon. 
A  prisoner  pardoned  after  conviction  and  sentence  remains  liable  for  the 
costs  of  prosecution.  —  State  v.  Mooney,  74  N.  C.  98. 
Parties.  —  See  Corporation,  3;  Foreclosure;  Insurance  (Fire),  1. 
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Partnership. 

A  bill  was  drawn  by  one  partnership  on,  and  accepted  by,  another,  the  two 
having  a  common  partner.  Heldy  that  no  notice  of  dishonor  was  required  to 
charge  the  drawers.  —  New  York  jr  Ala.  Contracting  Co.  v.  Selma  Savings- 
Bank,  51  Ala.  305.  So  where  the  drawers  were  a  partnership  of  which  the 
acceptor  was  a  member.  — New  York  fi-  Ala.  Contracting  Co.  v.  Meyer ,  ib.  325. 

See  Exemption,  1;  Illegal  Contract,  1;  Insurance  (Fire),  1. 

Patmbnt.  —  See  Bills  and  Notes,  1. 

Penal  Action.  —  See  Conversion. 

Personal  Liability.  —  See  Corporation,  2,  8. 

Pleading.  —  See  Easement. 

Prerogative.  —  See  Constitutional  Law  (State),  1. 

Principal  and  Agent.  —  See  Agent. 

Principal  and  Surety.  —  See  Surety. 

Priority.  —  See  Corporation,  2;  Mortgage;  Tax,  1. 

Privilege.  —  See  Arrest,  2. 

Proximate  and  Remote  Cause. 
Sparks  from  a  locomotive  set  fire  to  a  tie,  whence  the  fire  caught  in  rubbish 
left  on  the  track,  spread  to  a  fence  adjoining  the  track,  burned  over  two  fields, 
and  destroyed  another  fence  and  woods  two  hundred  yards  from  the  track. 
In  an  action  by  the  owner  of  the  latter  fence  and  woods  against  the  owners  of 
the  locomotive,  heldy  that  whether  defendants'  negligence  was  the  proximate 
cause  of  plaintiff's  loss  was  a  question  for  the  jury. — Pennsylvania  R.R.  Co. 
V.  Hope,  80  Penn.  St  873. 

Railroad.  —  See  Carrier,  1,  3;  Constitutional  Law,  3,  7;  Constitu- 
tional Law  (State),  3;  Proximate  Cause;  Receiver;  Tax,  6. 

Ratification. 
If  a  man's  name  be  signed  to  a  contract  without  his  authority,  he  may 
make  himself  liable  on  the  contract  by  ratifying  it,  without  a  new  considera- 
tion. —  First  Nat.  Bank  of  Trenton  v.  Gay,  63  Mo.  33. 

Receiver. 
A  person  wrongfully  ejected  from  the  cars  of  a  railroad  corporation  may 
sue  the  corporation,  though  in  the  hands  of  a  receiver,  without  leave  of  the 
court  by  which  the  receiver  is  appointed.  —  Allen  v.  Central  R.R.,  42  Iowa, 
683. 

Relation.  —  See  Limitations,  Statute  of,  1 ;  Mortgage. 

Release.  —  See  Executor,  4. 

Remainder.  —  See  Foreclosure. 

Removal  of  Suits  from  State  to  United  States  Courts. 
After  a  case  has  been  once  tried  in  a  State  court,  and  a  new  trial  granted, 
it  cannot  be  removed  into  the  United  States  Circuit  Court.  —  Chandler  v. 
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Co€,  56  N.  H.  184;  and  see  now  U.  S.  St.  1875,  c,  137,  §  8.     (18  Sts.  at 
Large,  Pt.  HI.  471.) 

See  Conflict  of  Federal  akd  State  Authobitt. 

Repeal.  —  See  Constitutional  Law  (State),  1;  Married  Woman,  1. 
Revocation.  —  See  Devise,  4« 

Sale. 

Animals  brought  to  a  market  for  sale,  and  there  abandoned  by  their  owner, 
are  not  within  the  statutes  concerning  estrays;  and  the  owners  of  the  market, 
if  they  cannot,  with  reasonable  diligence,  find  the  owner  of  the  animals,  may 
sell  them  for  his  benefit;  and  one  who  buys  them,  with  notice  of  aU  the  facts, 
and  under  an  agreement  that  the  sellers  shall  hold  the  purchase-money  for  the 
true  owner,  cannot  resist  payment  of  such  purchase-money,  on  the  ground  that 
the  sellers  have  no  title.  —  Truaiee$  of  MUlcreek  Township  v.  Brighton  Stock 
Yards  Co,,  27  Ohio  St.  435. 

See  Agent;  Frauds,  Statute  of,  2;  Injunction,  1;  Tax,  6. 

Satisfaction. 
A  sheriff  who  had  neglected  to  serve  an  execution  committed  to  him,  paid 
the  amount  of  it  to  the  creditor,  and  took  an  assignment  of  it.     Held^  that 
the  judgment  was  not  satisfied,  and  that  an  alias  execution  might  issue  for  the 
sheriff's  benefit.  —  iJeiYi^y  v.  Lemley,  74  N.  C.  250. 

Savings-bank.  —  See  Constitutional  Law,  2. 
School.  —  See  Tax,  4. 

Seduction. 
A  guardian  cannot,  as  such,  maintain  an  action  for  the  seduction  of  his 
ward;  nor  can  he  maintain  it  as  her  master,  if  she  is  in  charge  of  his  house- 
hold during  his  wife's  sickness,  on  an  understanding  with  him,  without  paying 
board,  but  without  any  agreement  with  her  or  her  father  for  the  pajrment  of 
wages,  or  for  any  definite  term  of  service.  —  Blanchard  v.  Ilsley,  120  Mass.  487. 

Set-off.  —  See  Tax,  2,  8. 

Specific  Performance.  —  See  Homestead,  2. 

Statute.  —  See  Constitutional  Law;  Constitutional  Law  (State) ; 

.    Married  Woman,  1. 

Statute  of  Frauds.  —  See  Frauds,  Statute  of. 

Statute  of  Limitations.  —  See  Limitations,  Statute  op. 

Stock.  —  See  Damages,  4. 

Surety.  —  See  Bond;  Frauds,  Statute  of,  3. 

Survival  of  Actions.  —  See  Nuisance. 

Tax. 

1.  Taxes  on  land  have  not,  unless  it  is  expressly  given  by  statute,  a  lien 
prior  to  that  of  a  mortgage  recorded  before  they  are  assessed.  — Dows  v.  Drew^ 
12  C.  E.  Green,  442. 
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2.  A  town  summoned  as  garnishee  cannot  set  off  taxes  assessed  by  it  on 
the  defendant  against  the  debt  due  from  it  to  him.  —  Hibbard  v.  Clark,  56 
N.  H.  156. 

3.  A  person  lawfully  taxed  by  a  municipal  corporation  cannot  set  off  the 
tax  against  a  debt  due  him  from  the  corporation,  nor  will  equity  at  his  suit 
enjoin  the  collection  of  the  tax  until  the  debt  is  paid.  —  Finnegan  v.  Feman- 
dina,  15  Fla.  879,  and  see  Cobb  v.  Elizabeth  City,  75  N.  C.  1. 

4.  A  statutory  exemption  from  taxation  of  school-houses  and  seminaries 
of  learning  extends  to  such  as  are  founded  by  a  partictdar  religious  sect  for 
instruction  according  to  its  doctrines.  —  Warde  v.  Manchester,  56  N.  H.  508. 

5.  The  lessee  of  a  stall  in  a  market-house,  who  there  furnishes  meals  to  the 
public,  is  not  within  a  statute  taxing  **  eating-houses.''  —  State  v.  Hall,  73 
N.  C.  252. 

6.  The  property  of  a  railroad  corporation  was  by  statute  exempted  from 
taxation.  Held,  that  a  purchaser  of  the  company's  property  and  franchises  at  a 
sale  under  a  mortgage  or  execution  did  not  succeed  to  the  exemption.  —  Mor^ 
gan  v.  Louisiana,  93  U.  S.  217. 

See  Constitutional  Law,  1,  4,  7,  8;  Constitutional  Law  (State),  3. 

Tenant  in  Common. 

Where  one  tenant  in  common  occupies  and  cultivates  the  conmion  estate,  to 
the  exclusion  of  his  co-tenants,  the  latter  have  a  right  to  an  account  of  the 
profits  of  the  crops  produced,  but  no  property  in  the  crops ;  and  therefore  a  mort- 
gage of  these  crops  by  the  occupying  tenant  is  good  against  his  co-tenants,  and 
the  mortgagee  is  not  liable  to  account  to  them.  -^  Bird  v.  Bird,  15  Fla.  424. 

See  Dower,  2. 

Tenant  for  Life.  —  See  Foreclosure. 

Time.  —  See  Contract;  Frauds,  Statute  of,  1;  Priority. 

Treaty.  —  See  Constitutional  Law,  6. 

Trespass. — ^See  Arrest,  1;  Damages,  2;  Easement;  Injunction,  2. 

Trust. 

1.  A  trustee's  final  account,  showing  a  balance  of  income  due  from  him  to 
the  cestui  que  trust,  was  allowed  by  the  Probate  Court.  Held,  that  the  cestui 
que  trust  might  recover  this  balance  in  an  action  at  law  against  the  trustee.  — 
Johnson  V.  Johnson,  120  Mass.  465. 

2.  Devise  to  J.  S.  **  to  hold  the  same  in  trust  for  the  use  and  benefit  of  " 
certain  unincorporated  societies.  Held,  that  no  trust  was  "  fully  expressed  and 
clearly  defined,"  and  therefore  (by  force  of  a  statute)  that  the  devise  was  void. 
—  Ruth  V.  Oherbrunner,  40  Wis.  238. 

See  Charity;  Devise,  5. 

Trustee  Process.  —  See  Foreign  Attachment. 

Usage.  —  See  Carrier,  2. 

Usury.  —  See  National  Bank. 
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Varianok.  —  See  Evidbnge,  3. 
yEin>OR  AND  Purchaser.  —  See  Homestead,  2. 

Venue. 

1.  The  decision  of  an  inferior  court  on  an  application  for  a  change  of  yenue 
in  a  criminal  case  is  final  and  not  subject  to  exception.  (Overruling  former 
decisions.)  — ^eWy  v.  The  State,  62  Ala.  361. 

2.  A  statute  authorized  a  change  of  venue  on  the  application  of  *'  any  party 
in  any  civil  action."  Held,  that  the  venue  could  not  be  changed  on  the  appli- 
cation of  one  of  several  defendants,  who  had  severed  in  his  pleadings.  — Rupp 
v.  Swine/ord,  40  Wis.  28. 

Verdict. 

1.  By  statute  there  are  three  degrees  of  a  crime:  the  first  is  punishable  with 
death  or  imprisonment,  as  the  jury  shall  determine;  for  the  second  and  third 
the  jury  cannot  determine  the  punishment.  On  an  indictment  sufficient  to 
support  a  conviction  in  the  first  degree,  the  jury  returned  a  general  verdict  of 
guilty,  not  naming  any  degree,  and  affixing  the  punishment  of  imprisonment. 
Held,  good  as  a  verdict  of  guilty  in  the  first  degree.  —  Davis  v.  The  State,  52 
Ala.  367. 

2.  On  an  indictment  charging  in  two  counts  different  offences,  which  cannot 
receive  the  same  punishment,  a  general  verdict  of  guilty  is  bad.  —  Stale  v. 
Johnson,  76  N.  C.  123. 

Void  and  Voidable.  —  See  Executor,  8;  Judgment,  4. 

Voter.  —  See  Constitutionajl  Law  (State),  4;  Intent. 

Waiver.  —  See  Homestead,  1. 

War.  —  See  Illboal  Contract,  1;  Insurance  (Life),  2;  Judgment,  1,  3. 

Wat. 

Where  a  right  of  way  to  certain  land  exists  by  adverse  user  only,  proof  thai 
it  was  used  for  various  purposes,  covering  every  purpose  required  by  the  dom- 
inant estate,  in  its  then  condition,  is  evidence  from  which  may  be  inferred  a 
right  to  use  the  way  for  all  purposes  which  may  be  reasonably  required  for  the 
use  of  that  estate  while  substantially  in  the  same  condition.  — Pcurlcs  v.  Bishop, 
120  Mass.  340. 

See  Dower,  1;  Easement;  Incumbrance. 
Will.  —  See  Devise;  Evidence,  1,  2;  Married  Woman,  1;  Witness,  1. 

Witness. 

1.  The  executor  named  in  the  will  is  a  competent  attesting  witness,  though 
he  is  entitled  by  law  to  a  commission  on  the  estate  for  his  services.  —  Stewart 
V.  Harriman,  66  N.  H.  25. 

2.  The  grand  jury  found  a  true  bill,  one  of  their  number  not  voting.  Held, 
that  the  latter  was  a  competent  witness  at  the  trial;  and  semble  that  he  would 
have  been  so  though  he  had  concurred  with  his  fellows.  —  State  v.  McDonald^ 
73  N.  C.  346. 

See  Evidence,  2. 
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WOBDS. 

*«  Any  Party  in  a  civU  Action,^'  —  See  Venue,  2. 

"  Disposing  of.^^  —  See  Injunction,  1. 

"  Eating-house,''  —  See  Tax,  6. 

**  Freeholder."  —  See  Juby. 

"  Imprisonment  for  Debt.**  —  See  Constitutional  Law  (State),  6. 

**  Regulate,"  —  See  Municipal  Corpobation,  2. 

**  Representatives."  —  See  Devise,  1. 

**  Suppress  and  Restrain."  —  See  Municipal  Cobpobation,  8. 

«♦  Until." -^  See  Contbact. 

WoBK  AND  Labob.  —  See  Assumpsit. 
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DIGEST  OF  CASES  IN  BANKRUPTCY. 

[This  Digest  includes  Nos.  1  to  7,  indusiye,  of  Vol.  XY.  National  Bahh- 
ruptcy  Register^  with  a  few  cases  reported  elsewhere.] 

Action. 

1.  An  assignee  can  maintain  an  action  to  recover  the  value  of  property  sold 
by  an  attaching  creditor  upon  an  execution  issued  after  proceedings  in  bank- 
ruptcy were  begun,  upon  an  attachment  made  less  than  four  months  before  that 
time.  — Bracitgn  v.  Johnson,  16  N.  B.  R.  (C.  Ct  Iowa)  106. 

2.  An  agreement  between  creditors  who  have,  received  preferences  to  pay 
proportionately  the  amount  necessary  to  prevent  other  creditors  from  institut- 
ing proceedings  in  bankruptcy,  is  valid,  and  an  action  will  lie  to  recover  such 
proportion. — Perryman  v.  AUen,  15  N.  B.  R.  (Sup.  Ct.  Ala.)  113. 

3.  A  creditor  may  prove  his  claim  in  bankruptcy  against  the  principal,  and 
before  final  disposition  of  the  assets,  prosecute  his  action  against  the  surety. 
—  Gregg  v.  WUson,  16  N.  B.  R.  (Sup.  Ct.  Ind.)  142. 

4.  An  insolvent  debtor  transferred  to  a  creditor  his  entire  stock  of  goods, 
and  within  a  few  days  after  the  same  was  attached  by  the  sheriff  at  the  in- 
stance of  other  creditors.  Shortly  after  the  debtor  was  adjudged  a  bankrupt, 
and  the  assignee,  under  his  warrant,  took  and  sold  the  property,  without  any 
judgment  of  the  Bankrupt  Court,  that  the  sale  was  invalid.  Held,  that  the 
creditor  oould  recover  for  such  unlawful  taking,  —  the  measure  of  damages 
being  the  full  value  of  the  property  taken.  —  Bromley  v.  Goodrich,  15  N.  B.  R. 
(Sup.  Ct  Wis.)  289. 

5.  A  suit  pending  against  a  party  at  the  time  he  is  adjudged  a  bankrupt, 
may,  after  due  notice  to  his  assignee,  be  prosecuted  to  final  judgment  against 
the  latter  in  his  representative  capacity,  where  he  makes  no  objection  to  the 
jurisdiction  and  the  Bankrupt  Court  does  not  arrest  the  proceedings.  — Morton 
V.  Stoitzer,  93  U.  S.  355. 

6.  A  judgment  in  such  action  may  be  filed  with  the  assignee  as  an  ascer- 
tainment of  the  amount  due  to  the  creditor  by  the  bankrupt,  and  as  a  basis 
of  dividends,  but  it  is  effectual  and  operative  for  that  purpose  only. — Ibid. 

See  AssiaNEB,  2,  3,  5. 

Adjudication. 

A.  and  B.  may  be  adjudicated  bankrupts  as  members  of  the  firm  of  A.  B. 
&  Co.,  notwithstanding  their  previous  adjudication  in  another  district  as  mem- 
bers of  the  firm  of  J.  &  P.  —  In  re  JetceU,  15  N.  B.  R.  (W.  D.  Wis.)  126. 

See  Partnership,  6;  Pleadings,  1. 

Affidavit.  —  See  Involuntary  Petition,  12. 
Agent.  —  See  Involuntary  Petition,  13. 
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Agreement.  —  See  Action,  2. 
Amendment.  —  See  Involuntary  Petition,  12. 

Assignee. 

1.  The  assignee,  upon  the  bankruptcy  of  a  partner,  takes  the  bankrupt's 
interest  in  the  firm  without  the  firm  being  declared  bankrupt.  —  WUkins  v. 
Davis,  15  N.  B.  R.  (Mass.  Dist.)  60. 

2.  An  assignee  of  a  general  partner  may  recover  from  the  special  partner, 
at  law  or  in  equity,  what  is  due  from  him  according  to  the  terms  of  the 
copartnership  articles.  — Ibid. 

3.  An  assignee  has  all  the  rights  and  powers  which  are  given  to  the  whole 
body  of  creditors,  or  to  the  whole  of  any  one  class  of  creditors,  whether  at  law 
or  in  equity,  and  may  maintain  any  suit  for  which  a  general  creditor's  bill 
would  lie.  —  Ibid. 

4.  Assignees  who  intend  to  charge  for  services  beyond  the  fees  mentioned 
in  Rule  30,  must  warn  the  creditors  of  the  fact  in  notices  for  the  meeting  at 
which  the  account  is  to  be  considered.  —  Ex  parte  Whitcomb,  15  N.  B.  R. 
(Mass.  Dist.)  92. 

5.  An  assignee  cannot  recover  the  value  of  mortgaged  property,  which  the 
mortgagee  took  possession  of  and  sold  before  sdjudication  in  bankruptcy, 
whether  the  mortgage  was  properly  recorded  or  not.  —  Miller  v.  Jones,  16 
N.  B.  R.  (C.  Ct.  N.  J.)  150. 

6.  An  assignee  in  bankruptcy  of  the  mortgagors  of  a  chattel  mortgage 
stands  in  the  position  of  a  judgment  creditor,  the  adjudication  of  bankruptcy 
being  equivalent  to  the  recovery  of  judgment  and  le^'y.  —  Ibid, 

7.  The  title  of  the  assignee  in  general  relates  back  only  to  the  commence- 
ment of  the  proceedings  in  bankruptcy,  but  in  the  particular  case  of  transfers 
made  void  as  to  him,  his  title  relates  back  to  the  time  of  such  transfer.  — 
In  re  Biesentkal,  15  N.  B.  R.  (N.  D.  N.  Y.)  228. 

8.  The  only  relation  the  assignee  sustains  to  the  bankrupt  is  to  set  aside 
his  exempt  property;  in  all  else  he  is  the  agent  of  the  law  for  the  benefit  of 
the  creditors.  He  is  to  recover  from  the  assignees  of  the  bankrupt  any  prop- 
erty or  other  assets  which  the  creditors  themselves  could  have  recovered,  though 
the  bankrupt  himself  might  have  been  estopped  to  recover  it.  — Aiken  v.  Ed^ 
rington,  15  N.  B.  R.  (S.  D.  Miss.)  271. 

9.  He  supplies  the  place  of  the  marshal  or  sheriff  in  pursuing  and  seizing 
property  and  turning  it  into  money,  to  pay  claims  proved,  or  under  the  order 
of  the  court.  —  Ibid, 

10.  Where  a  bankrupt  had  purchased  property  not  intending  to  pay  for  it, 
and  there  had  been  no  attachment,  and  the  property  had  not  been  conveyed  in 
fraud  of  creditors,  the  assignee  has  no  higher  interest  in  or  better  title  to  it 
than  the  bankrupt.  —  Z>t>na/«/«on  v.  Freeman,  15  N.  B.  R.  (S.  C.  U.  S.)  277. 

See  Action,  1,  5,  6;  Composition,  13;  Lien,  4. 

Assignment. 
1.  Creditors,  who  were  fully  cognizant  of  the  debtor's  affairs,  have  con- 
sented to  a  general  assignment,  and  joined  in  its  execution,  cannot  impeach 
the  same  as  fraudulent.  — Johnson  v.  Rogers,  15  N.  B.  R.  (N.  D.  N.  Y.)  1. 
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2.  The  assignee  of  a  claim  from  one  of  the  original  assignees,  who  accepted 
the  trust  under  the  general  assignment,  with  knowledge  of  the  facts  which 
render  the  assignment  fraudulent,  cannot  impeach  the  assignment  as  fraudu- 
lent, the  transfer  being  merely  colorable.  —  Ibid. 

8.  But  if  he  purchase  of  one  who  is  ignorant  of  the  original  fraudulent 
assignment,  and  did  not  assent  to  it,  he  may  upon  that  claim  impeach  it.  — 
Ibid. 

4.  Or  if  he  purchases  of  the  original  assignee  in  ignorance  of  the  fraud,  he 
is  not  precluded  from  impeaching  it.  —  Ibid. 

5.  The  purchaser  of  a  judgment  has  no  higher  or  better  right  to  impeach 
a  fraudulent  assignment  than  the  seller.  —  Ibid. 

6.  An  assignee  under  a  general  assignment  is  to  be  allowed  his  disburse- 
ments made  while  in  the  execution  of  his  trust,  though  the  same  is  set  aside 
by  bankruptcy  proceedings.  —  MacDonald  T.  MoorCy  15  N.  B.  R.  (S.  D.  N.  Y.) 
26. 

7.  Where  a  general  assignment  under  a  State  law  is  set  aside  by  an  assignee 
in  bankruptcy,  a  levy  made  upon  the  goods  by  a  creditor  before  the  filing  of 
the  petition  in  bankruptcy  and  after  the  general  assignment,  is  good  as  against 
the  assignee.  —  Ibid. 

8.  The  Bankrupt  Law  does  not  suspend  the  right  to  make  an  assignment 
for  the  benefit  of  creditors,  provided  the  assignment  be  one  without  preference 
and  without  intent  to  defraud  creditors.  —  Von  Hein  v.  Elkus,  15  N.  B.  R. 
(Sup.  Ct.  N.  Y.)  194. 

See  Evidence,  8. 

Attaching  Creditors. 
Attaching  creditors  cannot  vote  at  a  composition^  meeting.  —  In  re  Scott^ 
15  N.  B.  R.  (E.  D.  Mo.)  73. 

See  Involuntary  Petition,  9. 

Attachment. 

An  attachment  made  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy  will  be  dissolved  on  motion  by  the  State  court,  although  judg- 
ment has  been  entered,  the  property  attached  sold,  and  the  proceeds  paid  over 
to  the  attorney  in  the  attachment  suit.  — Dickerson  v.  Spatdding^  15  N.  B.  R. 
(Sup.  Ct.  N.  Y.)  313. 

See  Action,  1;  Notice. 

*  Attorney.  —  See  Composition,  8;  Priority,  2. 

Bankruptcy.  —  See  Fraudulent  Transfer. 
Bankrupt  Law.  —  See  Assignment,  8. 

Bill  in  Equity. 

1.  A  bill  in  equity  will  lie,  which  charges,  except  in  form,  nothing  more 
than  indebitatus  assumpsit  for  money  had  and  received,  if  founded  upon  the 
allegation  of  constructive  fraud  under  section  35  of  the  Bankrupt  Act  (Sect. 
5128),  Harmanson  v.  Bain,  15  N.  B.  R.  (E.  D.  Va.)  173. 

2.  But  if  the  evidence  discloses  the  fact  to  be  the  transfers  of  property  in 
alleged  violation  of  such  section  to  various  persons  not  parties  to  the  bill  and 
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in  separate  transactions,  the  bill  will  not  be  sustained  for  the  purpose  of 
setting  aside  such  transaction,  because  there  is  no  prayer  therefor.  The 
proper  parties  are  not  joined,  and  the  bill  would  be  multifarious  if  they  had 
been.  —  Ibid. 

Bond. —  See  Debt;  Dischaboe,  6. 
Brokeb. — ^See  Contract. 

Checks.  —  See  Choses  in  Action. 

Choses  in  Action. 

Where  a  bank  had  ceased  to  do  business  for  ten  years,  and  then  resumed 
for  the  sole  purpose  of  liquidation,  and  continued  ttius  for  seven  years,  and 
the  deposits  due  from  the  bank  had  become  commodities,  bought  and  sold  in 
the  market  as  government  bonds,  not  paid  in  money  by  the  bank,  but  used 
only  by  way  of  set-off  by  those  indebted  to  the  bank,  papers  in  the  form  of 
checks  upon  these  deposits  are  not  checks,  because  not  payable  in  money  nor 
drawn  on  a  bank,  and  limited  in  negotiability,  but  they  are  simply  evidence 
of  an  assignment  of  a  chose  in  action.  And  a  person  who  transfers  or  sells 
one  does  not  become  responsible  for  the  face  value  thereof.  —  Harmanson  v. 
Bain,  15  N.  B.  R.  (E.  D.  Va.)  173. 

Claim.  —  See  Involuntary  Petition,  15. 
Clerk.  —  See  Privileoed  Claim. 

Composition. 

1.  An  order  of  reference  to  a  register  upon  a  matter  of  composition, 
should  require  him  to  report,  not  only  whether  the  resolution  for  composition 
had  been  duly  passed  at  the  first  meetibg,  but  also  whether  it  had  been 
confirmed  by  the  required  signatures,  and  whether  the  terms  of  composition 
were  for  the  best  interest  of  all  concerned.  In  re  Scott,  15  N.  B.  R.  (E.  D. 
Mo.)  73. 

2.  It  is  the  intent  of  the  Bankrupt  Act  that  a  meeting  for  the  purpose  of 
adding  to  or  varying  the  original  proposition  should  follow  the  recording,  &c., 
of  the  former  resolution.  But  semble  that  if  after  the  first  meeting,  and  . 
before  the  hearing,  the  debtor  agrees  to  enlarge  his  offer,  the  court  may 
inquire  into  it.  The  proposed  advance  in  the  percentage  is  only  demonstrative 
of  the  fact  that  the  original  proposition,  whether  confirmed  or  not  by  the 
needed  signatures,  is  not  for  the  best  interests  of  the  creditors.  —  Ibid. 

3.  Under  the  Bankrupt  Act  of  the  United  States,  no  second  meeting  of 
creditors  to  confirm  the  resolution  of  the  first  meeting  is  necessary,  as  re- 
quired by  the  British  Act.  —  Ibid. 

4.  At  the  hearing,  of  which  the  creditors  are  required  to  have  notice, 
objections  may  be  presented  as  to  the  due  passage  of  the  original  resolution, 
the  confirmatory  signatures,  and  what  is  for  the  best  interest  of  all  con- 
cerned. —  Ibid. 

5.  None  but  unsecured  creditors  can  be  heard  at  the  hearing.  Semble  that 
a  secured  creditor  who  does  not  release  his  security  at  or  before  the  first 
meeting,  cannot  be  heard.  —  Ibid. 

6.  Notice  to  the  creditors  having  been  given,  the  required  number  of 


Digitized  by  VjOOQIC 


734  DIGEST  OP  CASES  IN  BANKBUPTCT. 

unsecured  creditor  assembled  at  the  first  meeting  called  may  pass  the  resolu- 
tion. If  a  secured  creditor  wishes  to  vote,  he  must  relinquish  his  security. 
The  debtor  must  appear  and  submit  the  statement  required.  As  no  other 
formal  meeting  of  the  creditors  is  required,  he  is  not  bound  to  appear  at  the 
hearing  to  again  submit  his  statement.  —  Ibid. 

7.  The  fact  that  some  individual  assets  were  omitted  in  the  statement  at 
the  first  meeting  does  not  render  the  action  taken  thereat  void.  It  is  for  the 
court  to  decide,  in  the  light  of  the  facts,  upon  the  alleged  concealment  of 
assets,  and  upon  the  failure  to  name  all  of  the  creditors.  — Ibid, 

8.  When  an  attorney  duly  admitted  to  practice  in  this  court,  appears 
before  the  register  to  represent  a  person  in  interest,  he  must  be  accepted  as 
such,  unless  some  one  puts  him  to  proof  by  a  rule  therefor  to  show  his  author- 
ity. All  others  must  show  formal  powers  of  attorney  as  prescribed  by  the 
Greneral  Orders.  —  Ibid. 

9.  While  creditors  should  have  the  amplest  opportunity  to  determine  their 
action  at  each  stage  of  the  case,  they  must  be  held  to  the  proper  measure  of 
diligence.  K  the  provisions  of  the  Bankrupt  Act  are  to  be  so  administered  as 
to  promote  dilatory  motions,  its  beneficence  will  disappear.  —  Ibid. 

10.  The  resolution  purporting  to  have  been  previously  passed,  together 
with  the  debtor's  statement,  having  been  presented  to  the  court,  a  hearing 
will  be  ordered  on  notice.  At  this  hearing  it  must  be  decided  whether  such 
resolution  was  duly  passed  and  the  needed  confirmatory  signatures  obtained, 
and  if  proved  to  the  satisfaction  of  the  court,  the  court  must  then  be  satisfied 
that  the  terms,  &c.,  are  for  the  best  interest  of  all  concerned.  —  Ibid. 

11.  It  is  not  necessary  that  ihe  confirmatory  signatures  shall  be  attached 
to  the  resolution  at  the  first  meeting,  but  they  must  be  attached  before  or  at 
the  hearing.     They  are  essential  to  make  the  resolution  operative.  —  Ibid. 

12.  The  fact  that  a  debtor  has  placed  the  name  of  a  creditor  in  his  list 
does  not  prima  facie  establish  that  he  is  a  creditor.  The  creditor  must 
prove  himself  to  be  such  in  the  formal  manner  required  by  the  statute  and  the 
General  Orders.  In  involuntary  proceedings,  however,  the  petitioning  cred- 
itors, on  whose  motion  an  order  to  show  cause  has  been  issued,  are  not  bound 
to  prove  anew,  and  in  another  and  more  formal  manner,  that  they  are  such 
creditors,  at  a  meeting  for  composition.  —  Ibid, 

13.  A  duly  authorized  attorney  appeared  before  the  register  at  a  compo- 
sition meeting  and  offered  to  ,vote,  as  representing  a  creditor  under  a  power 
previously  given.  At  the  same  time  another  person  claiming  to  be  an  attor^ 
ney  also  appeared,  and  produced  a  telegram,  which  he  stated  he  had  just 
received  from  the  principal,  revoking  the  former  power  and  requesting  him 
to  act  in  his  place.  Heldy  it  was  the  duty  of  the  register  to  have  deferred 
action  until  he  could  have  examined  to  his  satisfaction  the  proofs  of  the 
revocation  and  new  appointment.  —  Ibid. 

14.  The  discretion  given  to  the  Court  of  Bankruptcy  by  section  5099,  to 
allow  a  reasonable  compensation  to  the  assignee  for  his  services,  is  not  a  dis- 
cretion that  can  be  regulated  beforehand  by  the  Supreme  Court,  nor  can  it 
be  exercised  by  the  register,  but  by  the  court. — Ex  Parte  Whitcomb,  16  N. 
B.  R.  (Mass.  Dist.)  92. 

See  Attaching  Creditors;  Attorney. 
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Confession  of  Judgment.  —  See  Preference,  8. 
CONSTRUCTIVB  Fraud.  —  See  Bill  in  Equitt. 

Construction. 

Whether  an  instrument  in  writing  is  of  itself  a  fraud  in  law,  must  be  de- 
termined in  view  of  the  instrument  alone;  any  presumed  or  assumed  collateral 
understanding  adverse  to,  or  differing  from,  the  instrument  is  a  fact  for  the 
jury,  and  cannot  be  caUed  to  the  aid  of  the  court.  Miller  v.  Jones^  15  N.  B. 
R.  (C.  Ct.  N.  J.)  150. 

Contracts. 

1.  Contracts  of  sale  that  do  not  contemplate  the  actual  bond  fide  delivery 
of  the  property  by  the  seller  nor  the  payment  by  the  buyer,  but  are  intended 
to  be  settled  by  paying  the  difference  in  price  at  some  future  time,  are,  under 
Wisconsin  laws,  gaming  contracts  and  void.  —  In  re  Green,  16  N.  B.  R.  (W. 
D.  Wis.)  198. 

2.  A  broker  who  has  advanced  money  to  pay  these  differences  upon  such  a 
contract  for  the  bankrupt,  cannot  prove  his  claim  for  such  advances.  —  Ibid, 

Conversion.  —  See  Pleadings,  2. 

Corporation.  —  See  Involuntary  Petition,  18. 

Creditor's  Bill.  —  See  Lien,  1. 

Creditors. -^  See  Composition,  9. 

Damages.  —  See  Pleadings,  3. 

Debt. 

The  claim  of  a  creditor  upon  a  bond,  the  sureties  upon  which  have  been 
indemnified  by  a  mortgage  given  by  the  debtor,  is  not  a  secured  claim,  and  is 
to  be  counted  in  computing  the  proportion  joining  in  an  involuntary  petition. 
In  re  Lloyd,  16  N.  B.  R.  (W.  D.  Pa.)  257. 

Discharge. 

1.  A  discharge  in  bankruptcy  is  a  bar  to  a  claim  for  breach  of  covenant 
of  warranty  in  a  deed.  — Williams  v.  Harkins,  16  N.  B.  R.  (Sup.  Ct.  Geo.)  34. 

2.  If  one  member  of  a  firm  becomes  bankrupt  and  obtains  his  discharge, 
he  is  released  from  all  his  debts,  joint  and  separate.  — Wilkins  v.  Davis,  15  N. 
B.  R.  (Mass.  Dist.)  60. 

8.  And  the  bankrupt's  copartners  are  equally  bound  by  the  discharge 
with  the  joint  creditors.  —  Ibid. 

4.  A  bankrupt  must  apply  for  his  discharge  before  the  administration  of 
his  estate  is  completed.  — /n  re  Brightman,  15  N.  D.  R.  (N.  D.  N.  Y.)  213. 

5.  A  debt  due  from  a  factor  for  the  proceeds  of  goods  sold,  is  barred  by  his 
discharge  in  bankruptcy.  —Woolsey  v.  Cade,  15  N.  B.  R.  (Sup.  Ct.  Ala.)  238. 

6.  Sureties  upon  an  appeal  bond  are  not  released,  by  a  discharge  in  bank- 
ruptcy of  the  principal  before  judgment  was  affirmed  on  appeal.  —  Knapp  v. 
Anderson,  15  N.  B.  R.  (Sup.  Ct.  N.  Y.)  316. 
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Dividend. 

A  dividend,  when  made  pursuant  to  proper  notice  and  filed  in  court,  be- 
comes virtually  a  judgment  of  the  court  and  cannot  be  disturbed,  except  for 
some  error  committed  by  the  register,  apparent  from  his  memoranda  and 
papers  on  file,  existing  at  the  time  or  prior  to  making  the  dividend.  —  In  re 
Smith,  15  N.  B.  R.  (W.  D.  Tex.)  97. 

See  Partnership,  3;  Register,  3. 

Endorsement.  —  See  Involuntary  Petition,  4. 
Error.  —  See  Practice. 

Evidence. 

1.  The  levy  of  %fi,fa,  upon  land  by  the  sheriff,  without  more,  is  not  suffi- 
cient evidence  of  a  breach  of  covenant  of  warranty  of  title  contained  in  the 
defendant's  deed.  —WUliaras  v.  Harkins,  15  N.  B.  R.  (Sup.  Ct.  Geo.)  34. 

2.  The  memoranda  made  by  a  register  may  be  used  as  evidence  of  his  own 
acts  in  any  matter  that  has  come  before  him  judicially.  —  In  re  Crane,  15  X. 
B.  R.  (W.  D.  Tex.)  120. 

8.  An  assignment  in  bankruptcy  cannot  be  proved  by  oral  testimony,  unless 
it  is  first  shown  that  the  original  or  a  certified  copy  thereof  cannot  be  produced. 
Burk  v.Winters,  15  N.  B.  R.  (Sup.  Ct  Ark.)  140. 

4.  The  disposal  by  a  debtor  of  his  property  out  of  the  usual  and  ordinary 
course  of  his  business,  is  primd  facie  evidence  of  fraud.  — Webb  v.  Sachs,  15 
N.  B.  R.  (Qreg.  Dist.)  168. 

See  Preference,  4;  Witness,  2. 

Examination.  —  See  Partnership,  8. 

Exemption. 
The  amendment  of  March  3, 1873,  did  not  make  unconstitutional  provisions 
of  the  State  laws  as  to  exemptions  a  part  of  the  system  of  bankruptcy.  —  Bush 
V.  Lester,  15  N.  B.  R.  (Sup.  Ct.  Geo.)  36. 
See  Lien,  7. 

Expert.  —  See  Privii^eoed  Claim. 

Factor.  —  See  Discharge,  5. 

Federal  Courts.  —  See  Jurisdiction,  2. 

Fees. 
Though  the  register  rendered  services  before  the  promulgation  of  General 
Orders  No.  30,  adopted  April  12,  1875,  his  right  to  fees  must  be  determined 
by  that  order.  —  In  re  Carstens,  15  N.  B.  R.  (S.  D.  N.  Y.)  250. 

See  Assignee,  4;  Assignment,  6;  Composition,  13;  Priority,  4; 
Witness,  1. 

Fiduciary  Debt.  —  See  Discharge,  5. 

Fraud.  —  See  Evidence,  4. 

Fraudulent  Act. 
An  act  done  in  fraud  of  the  Bankrupt  Act,  is  not  necessarily  what  is  known 
or  considered  as  a  fraudulent  act,  but  only  something  the  effect  of  which  is 


Digitized  by  VjOOQIC 


DIGEST  OP  CASES  IN  BANKRUPTCY.  737 

to  evade  or  avoid  its  provisions. — Wehb  v.  Saclu^  15  N.  B.  R.  (Oreg.  Dist.) 
168. 

Fraudulent  Conveyance.  —  See  Lien,  6. 

Fraudulent  Preference. 

Where  the  trustee  of  a  creditor  fraudidently  preferred,  surrenders  the  prop- 
erty without  suit  to  the  assignee,  the  creditor  may  prove  his  debt  and  share  in 
the  estate.  —  In  re  Clarke,  10  N.  B.  R.  21. 

See  Jurisdiction,  1. 

Fraudulent  Sale. 

A  party  not  intending  to  pay,  who  induces  the  owner  to  sell  him  goods  on 
credit,  by  fraudulently  concealing  his  insolvency  and  his  intent  not  to  pay  for 
them,  is  guilty  of  a  fraud  which  entitles  the  vendor,  if  no  innocent  third  party 
has  acquired  an  interest  in  them,  to  disaffirm  the  contract,  and  recover  the 
goods.  —Donaldson  v.  FarweU,  15  N.  B.  R.  (U.  S.  S.  Ct.)  277. 

Fraudulent  Transfer. 
The  receipt  of  property  by  a  party,  contrary  to  section  35  of  the  Bankrupt 
Act,  section  5128,  Revised  Statutes,  is  not  tortious.    It  is  valid,  contingently 
upon  the  debtor's  being  adjudged  bankrupt.  —  Schuman  v.  Flecken$tein,  15 
N.  B.  R.  (Oreg.  Dist.)  224. 
See  Assignee,  7. 

Gaming  Contracts.  —  See  Contracts. 
Guardian.  —  See  Mortgage,  3,  4. 

Homestead. 
A  bankrupt  having  acquired  under  the  laws  of  Texas  a  rural  homestead, 
has  a  vested  right,  which  cannot  be  affected  by  the  fact  that  the  land  embra- 
cing such  homestead  was  subsequently  included  within  the  limits  of  a  city.  ^ 
In  re  Young,  15  N.  B.  R.  (W.  D.  Tex.)  205. 

Information. 

A  bankrupt  may  be  proceeded  against  by  information  for  wilfully  and 
fraudulently  omitting  from  hb  inventory  some  of  his  assets,  contrary  to  section 
5132  Revised  Statutes,  subd.  Q.-^UniUd  States  v.  Block,  15  N.  B.  R.  (Oreg. 
Dist.)  325. 

Insolvency. 

Where  a  banking  institution  had  suspended  its  business  for  a  number  of 
years,  and  resumed  only  for  the  purpose  of  liquidation,  a  test  of  its  insolvency 
is  whether  its  assets  could  be  so  managed  as  to  liquidate  its  debts.  —  Harman' 
son  V.  Baine,  15  N.  B.  R.  (E.  D.  Va.)  173. 

Insolvent. 
A  trader  is  insolvent  when  he  is  unable  to  pay  his  debts  in  money  as  they 
become  due  in  the  ordinary  course  of  his  business,  even  if  it  appears  probable 
that  he  will  be  able  to  pay  them  in  full  if  time  be  given  him  for  that  purpose; 
—  Webb  V.  Sachs,  15  N.  B.  R.  (Oreg.  Dist.)  168. 
VOL.  zi.  48 
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Intent.  —  See  Fbefebence. 

Interest. 
Interest  is  to  be  computed  upon  all  claiins,  bearing  interest,  to  the  date  of 
the  filing  of  the  petition.  — /n  re  Broich,  15  N.  B.  R.  (E.  D.  Wis.)  11. 

Involuntary  Petition. 

1.  The  act  of  joining  in  a  creditor's  petition  by  a  secured  creditor  without 
reference  to  his  security,  is  a  waiver  thereof,  and  he  is  to  be  estimated  in 
computing  the  proportion.  —  In  re  Broich,  15  N.  B.  R.  (E.  D.  Wis.)  11. 

2.  A  creditor  who  has  made  an  attachment  within  four  mouths  of  the 
commencement  of  proceedings  in  bankruptcy  is  to  be  estimated  in  computing 
the  number  necessary  to  join  in  an  involuntary  petition.  —  Ibid. 

8.  In  computing  the  amount  of  provable  debts  that  must  be  represented  in 
a  creditor's  petition,  creditors  holding  claims  under  as  well  as  over  two  hun- 
dred and  fifty  dollars  must  be  included.  —  Ibid. 

4.  An  indorsee  of  a  note,  who  receives  payment  of  the  same  in  fuU  from 
the  indorser  after  the  filing  of  the  petition  in  bankruptcy,  cannot  be  permitted 
to  join  in  the  petition,  although  he  had  verified  proof  of  the  claim  before  a 
register,  before  the  payment.  —  Ibid. 

5.  A  creditor  holding  security  is  to  be  counted  in  computing  the  number 
necessary  to  join  in  an  involuntary  petition,  to  the  amount  of  the  excess  of  the 
debt  over  the  security.  — Ibid. 

6.  And  the  court  may  estimate  that  value  at  the  hearing  upon  the  petition. 
^Ibid. 

7.  A  petition  containing  the  ordinary  allegations  that  the  petitioning  cred- 
itors constitute  at  least  one-fourth  in  number,  and  that  the  aggr^^te  of  their 
debt«  provable  amounts  to  at  least  one-third,  &c.,  is  not  invalid  if  it  appears 
that  such  proportion  is  made  up  of  claims  each  less  than  two  hundred  and  fifty 
dollars.  — /n  re  Hall,  15  N.  B.  R.  (E.  D.  Mich.)  81. 

8.  Creditors  may  make  up  the  requisite  number,  either  by  computing  those 
only  whose  debts  exceeded  two  hundred  and  fifty  dollars,  or  by  uniting  one- 
quarter  in  number  of  all  the  creditors.  —  Ibid. 

9.  When  a  creditor  of  an  alleged  bankrupt,  either  by  arrangement  with 
the  bankrupt  or  by  attachment,  obtains  a  security  or  lien  for  his  claim  in  fraud 
of  the  Bankrupt  Act,  or  which  would  be  avoided  by  that  act  if  the  debtor  is 
adjudged  a  bankrupt,  he  cannot  be  counted,  nor  can  his  claim  be  estimated  in 
computing  the  number  and  value  necessary  to  be  joined  in  a  petition.  —  In  re 
Scrafford,  15  N.  B.  R.  (C.  Ct.  Kan.)  104. 

10.  An  order  of  a  District  Court  reinstating  an  in voluntaiy  petition  after  its 
dismissal,  without  further  notice  or  appearance,  is  without  authority  of  law, 
and  any  adjudication  following  such  reinstatement,  is  absolutely  void.  —  Gage 
v.  Gates,  15  N.  B.  R.  (Sup.  Ct.  Mo.)  145. 

11.  An  order  by  such  court  directing  the  sheriff  to  pay  the  proceeds  of  a 
sale  made  by  him  to  an  assignee  subsequently  elected,  is  also  void,  and  can 
afford  no  protection  to  the  sheriff.  — Ibid. 

12.  If  the  affidavit  filed  with  the  petition  is  not  sufficient  to  show  an  act 
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of  bankruptcy,  or  fails  to  describe  with  certainty  the  commercial  paper  of  which 
payment  was  suspended,  amended  or  supplemental  proofs  may  be  filed. — 
In  re  Hanibel,  16  N.  B.  R.  (Col.  Dist.)  233. 

13.  Upon  an  involuntary  petition  filed  by  a  corporation,  a  verification  by 
an  agent  is  sufficient  under  all  circumstances,  and  such  agent  need  not  be  an 
officer  of  the  corporation.  But  his  authority  to  act  should  be  set  forth  in  the 
affidavit,  or  otherwise  established.  A  mere  recital  of  the  f^t  following 
deponent's  name  is  not  sufficient. — Ibid. 

14.  In  computing  the  niunber  necessary  to  join  in  an  involuntary  petition, 
two  modes  may  be  adopted, — first,  by  taking  at  least  one-fourth  of  the  cred- 
itors whose  provable  debts  severally  are  over  two  hundred  and  fifty  dollars, 
and  in  the  aggregate  are  equal  in  amount  to  one-third  of  all  the  debts  provable 
under  the  act;  or,  secondly,  in  default  of  enough  of  this  class,  then  by  joining 
creditors,  at  least  one-fourth  in  number  of  all  the  creditors,  whose  debts,  without 
regard  to  their  several  amounts,  are  equal  in  the  ^gregate  to  one-third  of  the 
aggregate  amount  of  all  the  provable  debts  of  the  bankrupt.  —  In  re  Lloyd,  15 
N.  B.  R.  (W.  D.  Pa.)  257. 

15.  It  is  no  reason  for  excluding  a  claim  that  the  holder  is  a  trustee  under 
a  voluntary  assignment  by  the  debtor  for  the  benefit  of  his  creditors.  Some 
fraud  connected  with  it  must  be  shown.  —  Ibid. 

16.  Creditors  of  a  partnership  have  a  right  to  prove  their  claims  against 
the  estate  of  a  bankrupt  partner,  and  are  good  petitioners  under  a  separate 
conmiission,  and  should  be  counted  in  making  the  quorum.  —  Ibid, 

See  Debt;  Register,  5. 

Judgment. 

See  Action,  5,  6;  Assignee,  6;  Assignment,  6;  Dividend,  7;  Lien, 
8,5. 

Jurisdiction. 

1.  An  assignee  in  bankruptcy  under  the  Bankrupt  Act  of  1867,  as  it  stood 
before  the  revision,  had  authority  to  bring  a  suit  in  the  State  courts,  to  recover 
money  paid  to  a  creditor  as  a  fraudulent  preference.  —  Claflin  v.  Houseman,  15 
N.  B.  R.  (U.  S.  S.  Ct.)  49. 

2.  Federal  courts  have  exclusive  jurisdiction  of  actions  brought  by  assignees 
to  recover  the  value  of  goods  transferred  in  fraud  of  the  Bankrupt  Law.  — 
Bromley  v.  Goodrich,  15  N.  B.  R.  (Sup.  Ct.  Wis.)  289. 

8.  If  a  sale  has  been  declared  void  by  judgment  of  the  Bankrupt  Court,  the 
State  court  is  bound  to  enforce  and  carry  out  that  decision,  but  the  State  court 
cannot  declare  a  sale,  valid  under  the  State  law,  void,  because  so  made  under 
the  Bankrupt  Law.  —  Ibid. 

4.  An  assignee  may  sue  in  a  State  court  to  collect  claims  due  the  bankrupt 
estate.  —  Russell  v.  Owen,  15  N.  B.  R.  (Sup.  Ct.  Mo.)  322. 

Jury.  —  See  Construction. 

Lien. 
1.  The  lien  acquired  by  a  creditor's  bill  extends  only  to  property  which 
cannot  be  reached  on  execution.  —Johnson  v.  Rogers,  15  N.  B.  R.  (N.  D. 
N.  Y.)  1. 
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2.  Until  a  receiver  is  appointed  in  the  creditor's  action,  there  is  no  lien  as 
against  the  chattels  of  the  debtor,  which  are  subject  to  levy  and  sale  on  exe- 
cution, which  can  be  upheld  as  against  an  assignee  in  bankruptcy.  —  Ibid, 

3.  A  judgment  against  an  individual  partner  constitutes  a  lien  upon  the 
real  estate  of  the  partnership,  subject  to  the  payment  of  the  firm  debts  and  to 
the  equities  of  his  partners.  —  Ibid, 

4.  If  a  cr^itor  for  any  reason  is  precluded  from  assailing  a  general  assign- 
ment made  by  a  debtor,  he  can  acquire  no  lien  as  against  the  assignee  in 
bankruptcy.  —  Ibid, 

5.  If  several  judgments  are  recovered,  the  liens  of  each  attach  as  to  real 
estate  in  the  oider  of  their  priority;  as  to  personal  estate,  the  priority  is 
determined  by  the  order  of  levies  under  execution.  —  Ibid. 

6.  Where  a  general  assignment  was  void  as  intended  to  hinder  and  delay 
creditors,  judgments  obtained  after  the  assignment  and  before  commencement 
of  proceedings  in  bankruptcy,  became  a  lien  upon  the  real  estate,  and  upon 
the  personal  property  also,  if  levy  is  made  upon  the  same  under  the  execution, 
to  the  same  extent  as  though  such  property  had  never  been  transferred  by  the 
debtors,  and  such  lien  is  good  against  the  assignee  in  bankruptcy.  —  Ibid, 

7.  By  the  laws  of  Georgia,  a  judgment  constitutes  a  lien  upon  the  debtor's 
land  which  is  not  extinguished  by  bankruptcy,  and  if  not  proved  in  bankruptcy 
may  be  enforced  upon  land  set  apart  as  exempt.  —  Busk  v.  Lester,  15  N.  B.  R. 
(Sup.  Ct.  Geo.)  36. 

See  Priority,  1. 

Measure  of  Damages.  —  See  Action,  4. 

MORTGAQE. 

1.  By  the  statutes  of  New  Jersey,  a  chattel  mortgage  is  good  against  all 
subsequent  creditors  trom  the  time  of  filing.  — Miller  v.  Jones,  15  N.  B.  R. 
(C.  Ct.  N.  J.)  150. 

2.  And,  upon  refiling,  a  statement  which  notifies  subsequent  creditors  of 
the  extent  of  the  mortgagee's  lien  is  suflBciently  specific.  —  Ibid, 

3.  An  agreement  by  a  guardian  to  discharge  an  old  mortgage  and  receive  a 
new  one  in  its  place  is  not  absolutely  void,  though  he  violated  his  duty  and 
transcended  his  power  in  making  it.  It  is  voidable  only  at  the  election  of  the 
ward  on  coming  of  age.  —  Burdick  v.  Jackson,  15  N.  B.  R.  (Sup.  Ct.  N.  Y.) 
318. 

4.  An  agreement  to  execute  a  mortgage  made  with  the  guardian  of  infants 
inures  to  their  benefit,  and  was  well  executed  by  the  mortgage  to  them.  — 
Ibid, 

5.  An  agreement  based  upon  a  valuable  consideration  to  give  a  mortgage 
will  be  treated  in  equity  as  a  mortgage.  — Ibid, 

See  Assignee,  5,  6;  Preference,  6. 

New  Promise. 

To  repel  the  bar  of  an  adjudication  in  bankruptcy  a  new  promise  need  not 
be  in  writing.  — /Ten/y  v.  Lanier,  15  N.  B.  R.  (Sup.  Ct  N.  C.)  280. 
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Notary  Public. 
Schedules  sworn  to  before  a  notary  public  are  properly  verified.  —  In  re 
BaUey,  16  N.  B.  R.  (Maes.  Dist.)  48. 

Notice. 
Upon  a  motion  to  dissolve  an  attachment,  and  for  the  sheriff  to  show  cause 
why  he  should  not  deliver  the  property  to  the  assignee,  the  sheriff  is  entitled 
to  notice.  —JWcifcer«onv.  Spaulding,  16  N.  B.  R.  (Sup.  Ct  N.  Y.)  313. 

•  Partnership. 

1.  The  bankruptcy  of  one  partner  dissolves  the  partnership,  and  the 
assignee  becomes  tenant  in  common  with  the  solvent  partner  in  the  joint 
stock.  —  WUkin$  v.  DaviSy  16  N.  B.  R.  (Mass.  Dist.)  60. 

2.  A  court  of  equity  has  power  to  entrust  the  solvent  partner  or  the  assignee 
with  the  exclusive  control  of  the  settlement;  but  if  no  order  is  made  the 
assignee  in  possession  will  go  on  and  effect  the  settlement.  —  Ihid. 

3.  A  joint  creditor  may  prove  under  a  separate  bankruptcy,  may  vote  for 
assignee,  be  heard  upon  the  discharge,  and  examine  the  debtor,  and  share 
any  joint  assets  or  any  surplus  of  the  separate  assets.  —  Ihid. 

4.  When  a  party  holds  himself  out  as  a  partner,  and  thereby  procures  credit 
upon  the  strength  of  his  supposed  relation,  he  is  held  to  be  such  partner. 
Neither  community  of  interest  nor  participation  in  the  profits  is  absolutely 
necessary  in  such  cases.  But  knowledge  or  notice  of  his  being  so  held  out  must 
be  brought  home  to  him,  or  there  must  be  proof  of  circumstances  which  will 
authorize  a  court  to  presume  notice  before  he  can  be  so  charged.  —  In  re  Jewett^ 
16  N.  B.  R.  (W.  D.  Wis.)  126. 

6.  False  statements  by  a  member  of  a  firm  as  to  its  financial  condition, 
made  to  a  person,  who  subsequently  purchases  of  a  third  party  the  firm's  paper, 
made  after  the  statement,  do  not  render  the  partner  liable  individually.  —  In 
re  Schuchardt,  15  N.  B.  R.  (S.  D.  N.  Y.)  161. 

6.  The  adjudication  of  one  partner,  as  a  bankrupt,  dissolves  the  partnership. 
-^BlaclcweUY,  Claywell,  16  N.  B.  R.  (Sup.  Ct.  N.  C.)  300. 

See  Adjudication;  Assignee,  2;  Discharge,  3;  Involuntary  Peti- 
tion, 16;  Lien,  3. 

Partnership  Assets.  —  See  Assignee,  1. 

Petition. 
Creditors  have  no  power  to  compel  partners,  willing  or  unwilling,  to  petition 
other  persons,  alleged  to  be  partners  with  them,  into  bankruptcy.  Nor  can  any 
one  lawfully  be  called  upon  to  show  cause  why-he  shall  not  go  himself  or  put 
anybody  else  into  bankruptcy.  —  In  re  Harhaughy  16  N.  B.  R.  (W.  D.  Pa.) 
246. 

Pleadings. 

1.  Where  an  affidavit  of  defence  setting  up  an  adjudication  in  bankruptcy 
is  filed,  the  court  must  stay  proceedings  by  refusing  judgment.  —  Frostman  v. 
Hicks,  15  N.  B.  R.  (C.  C.  PI.  Pa.)  41. 

2.  In  an  action  by  an  assignee  to  recover  the  value  of  certain  property 
transferred  by  the  bankrupt  contrary  to  the  provisions  of  section  5128  Revised 
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Statutes,  the  complaint  must  allege  a  conversion  in  tenns,  or  its  legal  equiva- 
lent, a  demand  and  refusal.  —  Schuman  v.  Fleckenstein,  15  N.  B.  B.  (Oreg. 
Dist.)  224. 

8.  In  such  case  the  assignee  may  also  recover  damages  for  an  injury  to  or 
detention  of  the  goods.  —  Ibid. 

4.  The  charge  in  the  alternative  in  an  involuntaiy  petition  that  the  debtors 
vrere  insolvent  or  in  contemplation  of  bankruptcy,  is  not  sufficient.  —  In  re 
Hanibel,  15  N.  B.  B.  (Col.  Dbt.)  233. 

5.  To  a  complaint  to  subject  to  the  satisfaction  of  a  Judgment  at  law 
obtained  by  a  creditor  of  the  bankrupt*s  fraudulent  assignor  a  fund  in  the 
hands  of  the  assignee,  a  demurrer  that  the  complainant's  right  is  barred  by 
the  two  years'  limitation  provided  in  the  Bankrupt  Act;  is  not  well  taken  if 
the  grounds  stated  in  avoidance  of  the  bar  applied  to  the  assignee  as  conceal- 
ing the  alleged  fraud.  —Aiken  v.  Edringion,  15  N.  B.  B.  (S.  D.  Miss.)  271. 

6.  An  assignee  of  demands  in  existence  at  the  time  of  their  all^;ed  fraudu- 
lent transfer  has  the  same  rights  that  the  assignor  would  have  had  if  no 
assignment  had  been  made,  and  it  is  no  ground  of  demurrer  that  the  complain- 
ant was  not  the  owner  at  that  time.  —  Ibid. 

6.  A  bankrupt  may  maintain  an  action  in  his  own  name  upon  a  promissory 
note  assigned  to  him  as  part  of  his  exempt  property.  —  Henly  v.  Lanier ^  15 
N.  B.  R.  (Sup.  Ct.  N.  C.)  280. 

7.  It  is  no  defence  to  a  demand  made  by  an  assignee  for  a  balance  due  at  the 
date  of  filing  the  petition,  to  set  up  an  order,  restraining  the  defendant  from 
paying,  obtained  from  a  State  court,  in  aid  of  a  judgment  obtained  after  the 
petition  in  bankruptcy  had  been  filed. — Morris  v.  First  Nat.  Bank  of  New 
York,  15  N.  B.  R.  (Ct.  App.  N.  Y.)  281. 

8.  It  is  no  defence  to  an  action  upon  a  promissory  note,  brought  by  an 
assignee  under  a  State  law,  that  the  assignment  by  the  bank  was  in  contra- 
vention of  the  Bankrupt  Law.  That  question  concerns  only  the  creditors  of 
the  bank,  and  can  only  be  raised  by  them.  — Schryock  v.  Bashore,  15  N.  B.  R. 
(Sup.  Ct.  Pa.)  283. 

Power  of  Attorney. 
A  power  of  attorney,  by  its  terms  irrevocable,  to  transfer  stocks  as  security 
for  a  debt,  is  not  revoked  by  the  death  of  the  attorney,  and  the  creditor  is 
entitled  to  the  stock  as  against  the  assignee,  there  being  no  allegation  of  fraud. 
—  Lightner  v.  First  Nat.  Bank  of  Strasburg,  15  N.  B.  R.  (Sup.  Ct.  Pa.)  69. 

Practice. 
A  denial  of  a  motion  for  nonsuit  is  not  reviewable  in  error.  —  MiUer  v. 
Jones,  15  N.  B.  R.  (C.  Ct.  N.  J.)  150. 

Preference. 

1.  It  is  immaterial  what  a  creditor  thought  or  knew  about  the  debtor's 
intention  in  transferring  property  to  him,  if  the  creditor  had  reasonable  cause 
to  believe  the  debtor  insolvent,  and  knew  that  the  transfer  was  made  in  fraud 
of  the  act.  —  Webb  v.  Sachs,  15  N.  B.  R.  (Oreg.  Dist.)  168. 

2.  Where  an  act  operates  as  a  preference  the  law  presumes  the  intent  to 
give  such  preference.  —  Ibid, 
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3.  A  confession  of  judgment  ^hen  actually  followed  by  an  execution  and 
^izure  of  the'debtor's  property,  is  an  unlawful  preference  within  the  meaning 
of  the  act,  if  made  with  a  view  to  prefer  such  creditor.  —  Ibid, 

4.  To  enable  an  assignee  to  recover  against  a  party  who  has  obtained  a 
fraudulent  preference,  he  must  prove  that  the  debtor  was  insolvent,  and  that, 
being  so  insolvent,  he  procured  his  property  to  be  seized  by  the  defendant,  with 
intent  to  prefer  him  over  his  other  creditors,  and  that  defendant  accepted  such 
preference  with  reasonable  cause  to  believe  that  the  bankrupt  was  then  insol- 
vent, and  also  knew  that  such  seizure  was  made  in  fraud  of  the  Bankrupt  Law. 
-^Ibid. 

6.  Transfers  of  property  will  not  be  held  preferences  and  void,  when  it 
appears  from  the  evidence  that  the  creditor  had  no  intention  of  obtaining  or 
the  debtor  of  giving  a  preference.  — Harmanson  v.  Bain,  15  N.  B.  R.  (E.  D. 
Va.)  173. 

6.  A  mortgage  executed  eighteen  days  before  the  filing  of  the  petition  in 
bankruptcy,  but  in  pursuance  of  an  oral  agreement  between  the  bankrupt  and 
the  guardian  made  more  than  fifteen  months  before,  is  not  a  preference,  and 
cannot  be  set  aside  by  the  assignee.  —  Burdick  v.  Jackson,  15  N.  B.  R.  (Sup. 
Ct.  N.  Y.)  318. 

See  Action,  2;  Priority,  1;  Proof,  4. 

Presumption.  —  See  Preference,  2. 

Priorities. 

1.  A  savings  bank  having  suspended,  shortly  after  advertised  that  it  would 
resume  business  on  a  named  day  **  by  receiving  special  separate  deposits  in 
trust  to  new  account,  pledging  the  bank  to  use  the  deposits  only  in  payment 
of  checks  against  that  new  account,  and  as  fast  as  the  bank  can  collect  and 
realize  from  the  loans  and  securities  to  pay  pro  rata  instalments  on  its  present 
indebtedness."  Deposits  were  made,  but  the  bank  soon  failed,  and  was 
adjudged  bankrupt  upon  a  creditor's  petition.  Hkld,  upon  petition  of  a  new 
depositor  to  be  paid  in  full,  as  a  preferred  creditor,  that  the  new  deposits  were 
not  special  deposits,  that  they  having  been  paid  in  over  the  coimter,  and  no 
pains  taken  to  separate  them  from  other  moneys,  or  to  preserve  their  identity, 
no  lien  was  preserved  at  the  time  of  the  deposits,  that  no  legal  preference  could 
arise  under  the  advertisement,  and  that  the  petitioner  stands  as  a  general 
creditor,  to  be  paid,  pro  rata,  —  In  re  Mutual  Building  Fund  Society,  ^c.  Ex 
parte  Beaity,  15  N.  B.  R.  (E.  D.  Va.)  44. 

2.  A  claim  by  an  attorney  for  services  to  the  bankrupt  in  defending  a  suit 
before  bankruptcy,  and  one  for  preparing  his  petition  and  schedules,  and  filing 
the  same,  are  not  claims  entitled  to  priority.  —  In  re  Handell,  15  N.  B.  R. 
(W.  D.  Tex.)  71. 

3.  Where  a  general  assignment,  valid  under  the  State  law,  was  set  aside  by 
proceedings  in  bankruptcy,  the  assignee  is  entitled  to  the  proceeds  of  the  assets, 
though  the  same  have  been  sold  upon  execution  levied  before  the  commence- 
ment of  proceedings  in  bankruptcy  and  after  the  assignment.  —  In  re  Biesenthal, 
15  N.  B.  R.  (N.  D.  N.  Y.)  228. 

4.  Fees  of  an  oflScer  in  the  attachment  of  property,  dissolved  by  proceedings 
in  bankruptcy  instituted  within  four  months,  as  a  general  rule,  will  not  be 
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allowed  unless  the  attachment  concerned  the  property  and  benefited  the  cred- 
itors. —  In  re  Jenks,  15  N.  B.  R.  (Dist.  Min.)  301. 

PRraciPAL  AND  Surety.  —  See  Action,  8. 

Privileged  Claim. 
Where  a  debtor  prior  to  his  bankruptcy,  and  within  the  time  named  in 
section  5101,  employed  an  expert  to  *'  straighten  out ''  his  books,  and  put  his 
accounts  into  a  presentable  and  intelligible  shape  for  himself  and  bankruptcy, 
such  person  may  be  considered  as  a  clerk,  and  entitled  to  priority.  —  Ex  parte 
RockeUy  15  N.  B.  R.  (Mass.  Dist.)  95. 

Fromissort  Note.  —  See  iNVOLUirrARY  Petition,  4. 

Proof. 

1.  A  claim  for  damages  for  deceit  practised  by  a  partner  in  relation  to  the 
firm's  financial  condition,  is  not  a  claim  provable  in  bankruptcy. — In  re 
Schuchardt,  15  N.  B.  R.  (S.  D.  N.  Y.)  161. 

2.  The  warden  of  the  State  prison  deposited,  in  his  name  as  warden,  moneys 
appropriated  by  the  State  for  the  support  of  the  prison,  in  the  bankrupt  bank, 
the  directors  of  the  prison  having  previously  arranged  with  the  bank  for  such 
deposits,  and  agreed  upon  the  form  in  which  the  account  should  be  kept. 
There  was  no  law  requiring  the  warden  to  make  the  deposits,  nor  designating 
this  bank  as  a  depositary,  and  the  State  had  a  bond  from  the  warden.  Held, 
that  the  money  was  still  the  State's,  and  it  could  prove  against  the  bank  for  the 
balance,  —  /n  re  Com  Exchange  Bank,  16  N.  B.  R.  (E.  D.  Wis.)  216. 

8.  Proof  of  claim  by  a  State  should  be  made  by  some  officer  holding  a  rela- 
tion to  the  State  similar  to  the  relation  a  president,  cashier,  or  treasurer  bears 
to  a  corporation  of  which  he  is  such  officer.  —  Und, 

4.  Where  a  creditor  who  has  received  a  preference  had  reasonable  cause  to 
believe  the  debtor  insolveilt,  and  knew  that  a  fraud  on  the  act  was  intended, 
he  can  prove  but  a  moiety  of  his  claim.  —  In  re  Schoenenberger,  15  N.  B.  R. 
(S.  D.  Ohio)  305. 

5.  But  upon  voluntarily  offering  to  restore  the  preference,  there  being  no 
actual  but  a  constructive  fraud  only,  the  creditor  will  be  permitted  to  prove 
his  claim  in  full,  and  share  in  common  the  dividends.  —  Ibid. 

See  Fraudulent  Preference;  Partnership,  3;  Contracts,  1. 

Provable  Debt. 

1.  Where  a  claim  originated  in  contract,  although  fraudulently  induced,  and 
is  prosecuted  in  an  action  sounding  in  damages,  it  continues  to  constitute  a 
provable  debt,  even  though  the  fraud  must  be  proved  to  entitle  the  plaintiff  to 
recover.  — /n  re  Schwartz,  15  N.  B.  R.  (S.  D.  N.  Y.)  330. 

2.  And  such  debt  comes  within  the  provisions  of  section  5106  Revised 
Statutes,  which  prohibits  the  prosecution  to  final  judgment  of  any  suit  against 
the  bankrupt,  founded  upon  a  provable  debt,  till  the  question  of  his  discharge 
shall  have  been  determined.  —  Ibid, 

3.  Whether  the  claim  has  been  proved  in  bankruptcy  or  not  does  not  affect 
the  question  of  the  right  to  prosecute  the  action.  — Ibid. 
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Reasonable  Cause  to  Believe. 
Heasonabfe  cause  to  believe,  is  knowledge  of  such  facts  and  circumstances 
in  regard  to  the  matter  in  question  as  would  put  a  prudent  man  upon  inquiry. 
^Webb  V.  Sachs,  15  N.  B.  R.  (Oreg.  Dist.)  168. 

Receiyeb's  Bill.  —  See  Lien,  2. 

Registeb. 

1.  Registers  may  designate  the  newspapers  in  which  the  notice  of  a  sale  by 
an  assignee  may  be  published.  — In  re  Burke,  16  N.  B.  R.  (S.  D.  N.  Y.)  40. 

2.  The  register  is  an  officer  of  the  court,  and,  as  such,  he  cannot  act  inde- 
pendently of  its  judgments  or  decrees,  but  must  take  notice  of  them.  —  In  re 
ScoU,  15  N.  B.  R.  (E.  D.  Mo.)  72. 

8.  A  register  has  no  power  to  vacate  or  reopen  a  dividend,  duly  declared 
for  the  purpose  of  paying  a  claim,  which  was  not  proved,  or  filed  or  presented 
before  the  day  appointed  for  the  dividend  meeting.  —  In  re  Smithf  15  N.  B.  R. 
(W.  D.  Tex.)  97. 

4.  Nor  to  pay  a  claim  for  services  rendered  the  assignee  in  the  nature  of  a 
preferred  claim.  —  Ibid. 

5.  The  register  to  whom  is  referred  the  question  whether  the  requisite 
number  of  creditors  have  joined  in  an  involuntary  petition,  should  return  a  list 
of  the  claims  counted  and  of  those  rejected. — In  re  Lloyd,  15  N.  B.  R.  (W.  D. 
Pa.)  257. 

6.  He  is  not  bound  to  consider  claims  that  are  not  distinctly  liabilities  of 
the  debtor,  or  that  may  not  be  shown  to  be  such  without  resort  to  the  aid  of 
extraneous  proceedings  at  law  or  in  equity  to  ascertain  the  interest  of  the 
creditors.  —  Ibid, 

See  Composition,  1;  Evidence,  2;  Fees. 

Review.  —  See  Statute  of  Limitations. 
Sale.  —  See  Register,  1. 

Schedules. 
The  crime  of  wilfully  and  fraudulently  omitting  assets  from  schedules  is 
not  <*  infamous,"  and  therefore  not  within  the  prohibition  contained  in  the 
Fifth  Amendment  to  the  National  Constitution.  —  United  States  v.  Block,  15 
N.  B.  R.  (Oreg.  Dist.)  825. 
See  Notary  Public. 

Secured  Claim. 

Endorsement  of  a  note  by  a  third  person  does  not  make  the  claim  secured. 
—  in  re  Broich,  15  N.  B.  R.  (E.  D.  Wis.)  11. 

See  Composition,  5;  Involuntary  Petition,  1,  5. 

Set-off. 
If  a  creditor,  in  making  proof  of  his  claim  before  the  register  in  bankruptcy, 
omits  to  show  that  the  bankrupt  has  an  unsatisfied  claim  against  him,  he 
cannot,  when  sued  by  the  assignee  for  the  amount  of  such  unsatisfied  and 
omitted  claim,  plead  as  a  set-off  the  amount  allowed  by  the  register  as  a  balance 
due  him.  —Russell  v.  Owen,  15  N.  B.  R.  (Sup.  Ct.  Mo.)  822. 
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Sherutf.  —  See  Involuntary  Petition,  11. 
Special  Deposit.  —  See  Priority,  1. 
State  Courts. — See  Jurisdiction,  8. 

Statute  of  Limitations. 

1.  The  limitation  of  two  years,  in  section  2057,  does  not  apply  to  proceedings 
for  reviews  in  cases  in  equity.  — Wilt  v.  Stickney^  15  N.  B.  R.  (N.  D.  Ohio)  23. 

2.  The  Statute  of  Limitations  in  North  Carolina  begins  to  run  from  die 
date  of  adjudication  against  any  purchaser  of  the  chases  in  action  of  the  bank- 
rupt at  the  sale  by  the  assignee,  whether  the  purchaser  be  the  bankrupt  or  a 
BtrsiXig&r.'-Blackwell  v.  Claywell,  15  N.  B.  R.  (Sup.  Ct.  N.  C.)  300. 

Tenant  in  Common.  —  See  Partnership,  1. 

Tort.  —  See  Fraudulent  Transfer. 

Trader.  —  See  Insolvent. 

Trustee. — See  Involuntary  Petition,  15. 

Usual  and  Ordinary  Course  of  Business.  —  See  Evidence,  4. 

Waiver.  —  See  Involuntary  Petition,  1. 

Warranty.  —  See  Discharge,  1;  Evidence,  1. 

Witness. 

1.  A  witness  is  allowed  fees  for  days  he  actually  attended  court,  and  not 
for  days  he  was  ready  to  attend.  —  In  re  Crane^  15  N.  B.  R.  (W.  D.  Tex.) 
120. 

2.  A  certificate  of  the  clerk  of  the  court  is  only  prima  facie  evidence  of  the 
number  of  days  a  witness  attended  before  a  register.  —  Ibid. 
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A  Treatise  on  Crimes  and  Misdemeanors,  By  Sir  William  Oldnall  Russell, 
Knt.,  late  Chief  Justice  of  Bengal.  By  Charles  Sprengel  Greaves, 
Esq.,  one  of  Her  Majesty's  Counsel.  Ninth  American  from  the  Fourth 
.  London  Edition,  with  the  Notes  and  References  contained  in  the  former  edi- 
tions, and  with  additional  Notes  and  References  to  English  and  American 
Decisions.  By  George  Sharswood,  LL.D.  In  three  volumes.  Phila- 
delphia: T.  &  J.  W.  Johnson  &  Co.     1877. 

If  we  were  called  upon  to  decide  which  is  the  best  English  book  on  criminal 
law,  we  are  inclined  to  the  belief  that  we  should  give  our  suffrage  in  favor  of 
Russell  on  Crimes  and  Misdemeanors;  for,  though  it  treats  only  of  indictable 
offences,  not  including  treason,  it  gives  us  substantially  Hale,  Hawkins,  Foster, 
Blackstone,  and  East,  illustrated,  qualified,  explained,  and  limited  by  the 
later  decisions  and  statutes.  We  think  the  British  lawyer  ought  to  be  satis- 
fied with  the  fifth  edition  of  the  work  just  published  in  England,  and  contain- 
ing the  latest  decisions  both  upon  common  hm  and  statutory  crimes.  Probably 
the  fourth  edition  of  the  work  when  it  was  published  (in  1865)  was  equally 
satisfactory.  But  we  cannot  say  that  the  American  lawyer  ought  now  to  wel- 
come the  fourth  edition,  nor  do  we  think  it  quite  reasonable  that  the  publishers 
should  ask  them  to  accept  it  as  meeting  their  just  expectations.  It  was,  to  say 
the  least,  an  inexcusable  inattention  for  the  publishers  to  bring  out  in  this  coun- 
try what  was  at  the  same  moment  being  discarded  in  England.  We  say  inat- 
tention ;  for  we  cannot  for  a  moment  suppose,  that,  had  the  American  publishers 
known  that  a  new  edition  of  the  work  was  ah-eady  in  press,  or  about  to  be  put 
to  press,  in  England,  they  would  have  thought  of  publishing  an  edition  of 
twelve  years'  earlier  date.  And  we  must  be  permitted  to  say  that  we  are  sur- 
prised that  the  enterprising  publishers  seem  not  to  have  been  aware  of  the 
fact.  Much  as  they  have  done  for  the  profession,  the  profession  has  done 
as  much  at  least  for  them;  and  have,  we  think,  the  right  to  demand  such  a 
reasonable  degree  of  vigilance  as  will  insure  them  against  such  mischances. 
If  we  are  to  have  reprints  with  American  notes,  let  us  have  the  latest  and 
best  form  of  the  reprinted  work.  Nor  can  we  think  that  this  work  is  now,  or 
ever  has  been,  well  annotated.  It  was  a  good  book  from  the  start,  and  has  had 
the  misfortune  of  being  edited  by  men  of  distinction.  The  names  of  Daniel 
Davis,  Theron  Metcalf ,  and  George  Sharswood,  the  successive  editors  of  the 
several  editions,  are  distinguished  in  the  annals  of  our  jurisprudence.  But 
we  venture  to  affirm  that  their  distinction  did  not  in  any  respect  arise  out  of 
the  manner  in  which  their  editorial  duties  were  performed.  We  are,  in- 
deed, half  inclined  to  believe  that  the  editorial  relation  arose  out  of  the 
distinction  already  achieved.  Will  the  publishers  permit  us  to  suggest  that 
the  best  editorial  work  is  done,  not  by  the  already  learned  and  distinguished 
jurist,  whose  time  is  occupied  by  graver  and  more  lucrative  pmsuits,  but 
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by  the  ambitious,  enthusiastic,  and  half-occupied  young  lawyer?  Were  we 
to  engage  in  the  publishing  business,  we  should  lay  it  down  as  a  maxim, 
that  no  book  would  be  well  edited  unless  the  editor  had  reputation  to  make 
and  time  to  throw  away,  so  far  at  least  as  immediate  and  direct  remu- 
neration is  concerned.  However,  we  are  not  publishers,  and  do  not  expect  to 
be.  We  are  chiefly  concerned  in  the  quality  of  books  that  we  are  solicited  to 
purchase.  That  these  should  be  the  best  that  circumstances  will  permit,  we 
have  a  right  to  ask;  and  we  also  have  a  right  to  expect  that  we  shall  be  dealt 
with  candidly  and  fairly. 

Literally  speaking,  this  may  be  the  ninth  American  edition  reprinted 
from  the  last  (fourth)  English  edition.  But  Uie  Jifth  English  edition,  greatly 
enlarged,  and  fairly  showing  the  history  of  criminal  law  in  England  during 
the  lapse  of  the  twelve  years  which  have  intervened  since  the  publication 
of  the  fourth  edition,  was  in  the  hands  of  the  profession  on  this  side  the  water 
as  early  as  January  last;  and,  as  we  have  already  said,  ought  to  have  been 
known  to  the  publishers  of  this  so-called  ninth  American  edition.  We  observe 
that  some  of  our  cotemporaries  are  seriously  questioning  whether  so  many 
editions  have  been  published  in  the  United  States  as  is  claimed.  Now,  with- 
out entering  into  the  controversy  at  all,  we  may  be  permitted  to  say,  that,  after 
a  careful  examination  and  comparison  of  the  so-called  seventh  and  eighth 
editions,  we  were  enabled  to  discover,  contrary  to  our  first  impression,  that 
they  were  not  absolutely  identical!  But  we  discovered  also  that  our  impres- 
sion, that  they  were  substantially  identical,  was  correct.  As  to  this  ninth 
edition,  we  find  that  it  differs  from  the  eighth  in  some  respects.  For  insta-nce, 
the  notes  of  the  several  American  editors,  which  were  distinguished  by  sepa- 
rate marks,  and  distributed  to  their  appropriate  places  through  the  different 
pages  of  the  text,  are  consolidated  into  one  general  note,  without  the  distin- 
guishing marks.  And  these  consolidated  notes  might  as  well,  so  far  as  con- 
venience is  concerned,  have  been  placed  at  the  end  of  the  several  chapters,  or 
of  the  text  upon  the  general  subject  treated  on,  as  at  the  places  assigned  them. 
Examples  of  this  may  be  seen  at  *  pp.  12, 13,  50, 62, 67,  and,  indeed,  all  through 
the  work.  Tliis,  of  course,  is  but  a  change  in  form;  and,  it  seems  to  us,  in 
every  respect,  except  the  possible  saving  of.  space,  a  change  for  the  worse.  As  to 
the  annotations,  the  seventh  edition,  which  was  published  in  1853,  has  also  the 
editor's  advertisement  to  the  fifth  edition,  which  is  dated  December,  1844,  and 
states  that  **  the  references  to  American  authorities  have  been  carefully  brought 
down  to  the  present  time. ''  Substantially  the  same  statement  is  made  with  ref- 
erence to  the  eighth  and  ninth  editions,  dated  in  the  last,  November  1876.  The 
almost  absolute  identity  of  the  seventh  and  eighth  editions,  we  have  already 
adverted  to.  There  are  a  few,  a  very  few,  new  notes  in  the  ninth  edition 
which  are  not  in  the  previous  editions;  while  some  notes,  —  as,  for  instance, 
those  at  *  p.  44,  —  of  equal  or  greater  value,  are  omitted ;  the  reason  wherefor  we 
cannot  divine.  New  cases,  or  rather  cases  most  of  which  were  not,  but  ought  to 
have  been,  in  the  eighth  edition,  may  be  found  in  the  ninth,  but  in  numbers 
inconsiderable  when  compared  with  the  whole  number  of  American  cases 
decided  during  the  periodjcovered  by  their  several  editors.  But  we  have  found 
no  case,  leading  or  otherwise,  —  and  we  have  with  some  care  looked  through 
the  first  volume,  and  cursorily  through  the  others,  —  decided  since  1871.     A 
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glance  at  any  of  the  Digests,  or  at  the  last  edition  of  Bishop's  Criminal  Law, 
will  show  that  hundreds  of  criminal  cases  have  been  decided  since  that  time 
about  which  no  lawyer  having  in  charge  a  criminal  case  could  safely  be  igno- 
rant. There  are  also  many  cases  decided  prior  to  that  date  which  we  should 
expect  to  find,  but  do  not  find;  so  that  the  work  does  not  present,  and  never 
has  presented,  such  a  statement  and  illustration  of  the  criminal  law,  as  applied 
in  this  coimtiy,  as  seems  to  us  indispensable  to  the  American  lawyer.  We 
suppose  that  to-day  the  American  criminal  cases  are  more  numerous  than  the 
English ;  but  we  apprehend  that  a  table  of  the  cases  cited  in  the  notes  to  this 
work  would  give  a  vastly  different  impression.  According  to  our  notion  of 
what  would  fairly  be  expected,  in  any  properly  edited  foreign  book,  these 
cases  should  appear  either  in  a  separate  table  or  consolidated  with  the  other 
cases.  Nothing  of  the  kind  has,  however,  been  done.  Nor,  though  we  should 
expect  some  new  matter  and  not  a  few  differences  of  opinion  amongst  so 
many  tribunals,  do  we  find  any  traces  of  them  in  ^he  Index.  In  short,  it  seems 
to  us  that  it  cannot  be  said  that  the  book  is,  or  ever  has  been,  well  edited,  — 
from  the  stand-point  of  the  necessities  of  the  American  lawyer. 

If  we  had  space  to  enter  into  specific  criticisms  upon  the  actual  notes,  we 
should  be  obliged  to  say,  that  the  very  first  note,  on  page  1,  on  attempts  to 
commit  arson,  is  exceedingly  lean  and  totally  imsatisfactory.  It  cites  one  case. 
State  V.  Wilson,  30  Conn.  500,  and  briefly  and  accurately  enough  states  the  prin- 
ciple of  the  case,  and  adds,  "  See  People  v.  Lawton,  56  Barb.  126."  This  is 
the  whole  note  upon  a  subject  which,  recently,  in  connection  with  the  crimes 
of  picking  pockets,  burglary,  procuring  abortion,  and  rape,  has  been  much  dis- 
cussed, and  wherein  the  distinction  between  attempt  and  intent  is  very  fine 
and  very  important.  The  cases  are  numerous,  recent,  and  valuable,  as  may 
be  seen  in  Mr.  Bishop's  chapter  on  this  subject  (ch.  li.).  Jn  the  also  very 
jejune  note  on  insanity  (p.  13),  it  is  said  that  the  burden  of  proof,  according 
to  the  general  current  of  decisions,  is  upon  the  prisoner.  We  do  not  so  under- 
stand the  law.  But,  at  all  events,  no  mention  is  made  of  the  most  recent  and 
important  cases,  such  as  Flanagan  v.  People,  52  N.  Y.  467 ;  Lynch  v.  Common' 
wealthy  77  Pa.  St.  205,  pro:  and  Commontoealth  v.  Pomeroy,  117  Mass.  143; 
State  V.  Jones,  50  N.  H.  370;  State  v.  Crawford,  11  Kan.  32;  s.  c.  23  Am.  Law 
Reg.  21,  and  notes,  con.  The  very  elaborate  and  able  opinion  of  Mr. 
Justice  Foster  in  Hardy  v.  Merrill,  56  N.  H.  227,  showing  the  admissibility 
of  the  testimony  of  non-experts  on  questions  of  sanity,  one  of  the  most  valu- 
able opinions  of  recent  date,  we  have  not  been  able  to  find.  Nor  do  we  think 
the  note  in  vol.  iii.  p.  278,  to  which  we  turned  at  random,  is  at  all  an  adequate 
expression  of  the  present  state  of  the  law  on  the  question  how  far  evidence  of 
other  offences  may  be  given  in  proof  of  the  one  charged  and  on  trial.  But  we 
must  stop  fault-finding  with  this  book,  or  it  will  become  chronic.  We  regret 
that  we  have  felt  obliged  so  to  notice  a  good  book,  which,  if  it  has  not  been 
too  much  published,  has  certainly  been  too  little  edited. 

A  Commentary  on  the  Law  of  Evidence  in  Civil  Issues.    By  Francis  Wharton, 

LL.D.    2  vols.     Philadelphia:  Kay  &  Brother.     1877. 

This  is  an  elaborate,  philosophical  treatise,  interesting  to  the  student  for  its 
thorough  discussion  of  principles  and  the  care  with  which  the  history  of  the 
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rules  in  this  department  of  law  is  traced,  and  valuable  to  the  general  practi- 
tioner for  its  wealth  of  illustration  and  fulness  of  authorities. 

The  author  states  that  the  book  is  designed  mainly  to  meet  the  following 
changes  in  the  law  of  evidence :  1,  The  admission  of  parties  and  other  interested 
persons  as  witnesses ;  2,  The  disuse  of  special  pleading  and  the  almost  imlimited 
liberty  of  amendment  in  civil  issues;  3,  The  tendency  in  American  jurispru- 
dence,according  with  the  express  provisions  of  the  recent  Judicature  Act  in  Eng- 
land, towards  the  adoption  of  the  principles  of  equity  evidence  in  administering 
common  law;  4,  The  tendency  to  determine  the  question  of  relevancy  **  by  the 
law  not  of  formal  jurisprudence,  but  of  free  logic ;  "  and  5,  To  the  great  change 
in  the  rules  as  to  presumptive  proof.  The  author  himself  is  evidently  in  full 
sympathy  with  all  of  these  changes,  and  the  spirit  of  free  log^c  is  unquestion- 
ably the  main  characteristic  of  the  work.  In  reviewing  the  changes  to  which 
Dr.  Wharton  alludes,  one  is  struck  with  the  great  reforms  accomplished  within 
the  last  twenty  years.  Yet,  after  all,  they  have  been  almost  without  exception 
merely  the  removal  of  the  artificial  rules,  refinements,  and  subtleties  which  the 
learned  men  of  former  generations  had  built  up.  In  law,  as  in  religion,  the 
unerring  tendency  has  been  and  is  to  simplicity.  So  far,  and  so  far  only,  as 
doctrines,  statutes,  and  rules,  in  the  one,  and  doctrines,  rites,  and  forms,  in  the 
other,  can  stand  the  test  of  free  inquiry  and  logic,  and  can  approve  themselves 
as  necessary  and  worthy  means  to  promote  a  practical  administration  of  justice 
and  a  practical  development  of  the  religious  life,  do  th^y  stand,  and  will  they 
stand.  Already,  how  remote  seems  the  time  when  a  pecuniary  interest  in  a 
suit  disqualified  a  witness  I  Who  would  propose  to-day  to  re-establish  the 
rules  under  which,  nevertheless,  generation  after  generation  of  great  lawyers 
and  logicians  practised? 

We  return  to  our  author  to  remark  on  what  we  deem  blemishes  in  his 
admirable  work.  There  is  at  times  a  certain  diff  useness  of  style,  though  his  dis- 
course is  so  entertaining  that  we  cannot  seriously  oomj^lain  of  that.  But  we  do 
object  to  such  matters  as  the  frequent  long  extracts,  —  mostly  in  the  notes,  how- 
ever, —  from  Chief  Justice  Cockbum's  charge  in  the  Tichbome  case  (a  charge 
which,  we  may  say  in  passing,  while  certainly  a  masterly  presentation  of  the 
facts,  was  to  our  thinking  so  conspicuous  an  illustration  of  bias  that  an  Amer- 
ican judge  would  almost  be  impeached  for  making  it),  anecdotes  or  reports  of 
trials  in  inferior  courts  cuUed  from  the  newspapers,  and  similar  extraneous 
matters,  which,  however  interesting  in  themselves,  do  not  seem  to  accord  with 
the  general  character  of  the  book,  and  take  up  valuable  space.  We  r^^t  this 
the  more  because  a  large  number  of  the  authorities  are  so  cited  that  slight  clue 
is  given  to  the  precise  point  of  the  decision.  Again,  we  object  to  some  of  the 
terms  constantly  used,  —  "Anglo-American"  courts,  for  instance,  meaning 
English  and  American  courts;  *^  contractually,"  meaning  **  as  a  contract,"  &c., 
—  and  to  such  grammatical  inaccuracy  as  the  adjective  **  independent,"  when 
the  adverb  **  independently  "  should  be  used.  To  the  ordinary  reader  such  a 
sentence  as  this  is  rather  appalling:  "  The  credibility  of  a  self-disserving, 
non-contractual  admission,  therefore,  is  a  question  of  fact,  resting  on  the  pre- 
sumption that  no  prudent  man  would  declare  an  untruth  to  his  ovm  disad- 
vantage." 

It  escaped  the  author's  attention  that,  since  chapter  393  of  the  Act  of  1870  of 
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Massachusetts,  a  party  to  a  suit  or  contract  is  no  longer  precladed  from  testi- 
fying in  the  courts  of  that  State  because  of  the  death  of  the  other  party.  Some 
remarks  in  the  text  and  notes  of  toI.  i.,  pp.  435,  444,  445,  446,  need  to  be 
corrected  in  that  respect. 

We  are  unable  to  say  whether  Mr.  Wharton  has  incorporated  into  this 
book  the  product  of  the  labor  of  other  men  without  acknowledgment;  but, 
our  attention  having  been  called  to  the  complaints  of  our  contemporary,  the 
London  Law  Times  ^  with  reference  to  his  treatise  on  Agency,  we  take  occasion 
to  say,  that,  when  an  author  sees  fit  to  adopt  the  exact  phraseology  of  another 
writer  on  the  same  subject,  and  to  rely  upon  that  other's  examination  of 
authorities  so  entirely  as  even  to  repeat  a  misprint  in  the  name  of  a  case  cited, 
it  is  esteemed  at  least  graceful  to  indicate,  by  some  reference  to  its  source,  that 
the  language  is  not  original. 

United  States  Reports^  Supreme  Courts  Vol.  XCm.  Cases  argued  and  adjudged 
in  the  Supreme  Court  of  the  United  States,  October  Term,  1876.  Reported 
by  William  T.  Otto.    Vol.  m.    Boston:  Little,  Brown,  &  Co.    1877. 

The  merits  of  Mr.  Otto's  reporting  have  been  dwelt  upon  in  our  notice  of 
his  first  two  volumes.  It  is  a  long  way  from  perfection,  however,  as  yet. 
Even  the  bad  taste  of  some  of  Mr.  Wallace's  statements  of  facts  did  not  pre- 
vent their  being  better  than  none  at  all.  To  do  them  justice,  ihey  often  led 
the  reader  up  to  the  points  in  discussion  with  great  clearness,  and  in  a  way 
which  showed  a  sincere  effort  to  do  his  duty.  Mr.  Otto  has  probably  felt  war- 
ranted, in  his  frequent  omission  of  all  statements,  by  the  precedent  of  the  con- 
densed series  of  reports  to  which  judges  of  the  Supreme  Court  have  lent  the 
sanction  of  their  names.  The  authority  is  not  sufficient,  especially  where  the 
arguments  of  counsel  are  reported.  In  such  cases  it  is  most  unsatisfactory  to 
be  told  that  the  facts  are  stated  in  the  opinion  of  the  court.  Simply,  as 
regards  the  form  of  the  report,  most  readers  like  to  begin  to  read  it  at  the 
beginning.  If  the  court  has  made  an  exhaustive  statement,  not  interwoven 
with  the  discussion  which  the  reporter  desires  to  use,  he  might  be  authorized 
to  detach  it,  and  print  it  before  the  arguments,  if  he  sees  fit,  as  Mr.  Otto  has 
done  in  Tippecanoe  County  v.  Lucas^  pp.  108,  113.  But  this  can  rarely  be 
done  with  safety;  for  even  courts  sometimes  push  analysis  to  the  point  of  elim- 
inating material  circumstances. 

Mr.  Otto,  like  many  other  reporters,  is  not  particular  to  give  the  names  of 
all  the  parties  to  the  cause.  In  our  opinion,  this  should  be  done  at  the  outset, 
in  every  instance.  His  manner  of  citation  is  still  open  to  criticism.  **  Cox  et 
at,  V.  Buttet  al.^*  should  be  **  Coxy,  Butt,**  **  Assignee**  and  the  like  should 
be  omitted;  and,  although  it  is  open  to  the  objection  of  misstating  the  parties, 
it  is  settled  as  the  best  practice  to  cite  »*  Allen* s  Executor  "  (or  **  Lessee  " 
and  the  like)  v.  *^  Allen**  simply  as  **  Allen  v.  Allen.**  The  following  are 
simply  barbarous:  **99  Eng.  Com.  Law  Rep.  (Phila.  ed.)  564;"  "Law 
Reports,  division  1,  Chancery,  1876,  part  4,  April  1;  vol.  i.  p.  573."  The 
reporter  of  the  highest  court  in  the  country  ought  to  know  that  the  citation 
of  English  reports  by  a  title  unheard  of,  except  as  an  American  bookseller's 
device,  is  wholly  improper;  and  ought  to  be  able  to  refer  to  1  Ch.  D.  573  in 
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less  than  a  line  of  print.    We  most  add,  that  we  doubt  if  the  citations  are  veri- 
fied in  the  proofs  as  they  should  be. 

It  is  not  our  intention  to  speak  of  the  decisions  at  length.  Butj  with  all  our 
respect  for  a  tribunal  the  importance  and  delicacy  of  whose  functions  do  more 
to  impress  the  imagination  than  even  the  unbroken  traditions  of  near  a  thou- 
sand years,  we  cannot  disguise  from  ourselves  that  they  do  not  come  to  us 
with  the  weight  which  the  judgment  of  the  court  carried  in  the  days  of  Mar- 
shall and  Story  and  Taney.  Of  late  years,  there  has  been  such  freedom  of  dis- 
sent as  to  leave  the  impression  of  insufficient  or  too  long-deferred  consultation. 
This  may  be  explained  by  the  pressure  of  greatly  increased  business.  But 
it  must  continue  to  be  a  source  of  regret,  and  should  stimulate  the  profession 
to  devise  some  means  of  lightening  the  constantly  increasing  demand  upon 
the  court. 

Commentaries  an  the  Liberty  of  the  Subject  and  the  Latos  of  England  relating 

to  the  Security  of  the  Person.     By  James  Paterson,  Esq.,   M.A.,  Bar- 

rister-at-Law,  sometime  Commissioner  for  English  and  Irish  Fisheries,  &c. 

In  Two  Volumes.    London:  MacmiUan  &  Co.     1877. 

The  author  of  these  Commentaries  is,  we  surmise,  an  omnivorous  reader  of 
English  literature,  and  the  patient  and  industrious  editor  of  an  index  rerum 
in  many  volumes ;  all  of  which  have  been  here  munificently  poured  out,  and  for 
the  use  of  an  uncertain  class  of  individuals,  —  not  philosophers,  for  them  tiie 
work  is  too  common-place;  not  students  of  history,  it  is  too  desultory;  not 
lawyers,  it  is  too  vague  and  inaccurate. 

At  the  outset,  the  author  wanders  ove^r  some  forty  pages  in  the  endeavor  to 
define  what  law  is;  embellishes  his  margins  with  copious  excerpts  from  dis- 
tinguished writers  of  all  kindreds  and  tribes  and  tongues  and  peoples,  from 
Aristotle  to  Austin,  from  Bracton  to  Bishop,  and  so  along  the  alphabet  to 
perhaps  Zeno  and  Zoroaster;  and  then  occupies  a  larger  space  in  dividing 
his  subject  to  his  taste.  When  he  at  last  touches  English  ground,  he  startles 
us  with  this  statement:  *'  The  English  common  law  was  chiefly  based  on  the 
Roman  law,  and  Bracton  scarcely  introduces  a  new  principle  not  found 
there."! 

This  drove  us  at  once  to  the  original,  and,  in  company  with  the  reverend 
pundit,  we  found  a  small  and  handsome  modem,  beaidng  the  name  of  "  Brac- 
ton and  his  Relation  to  the  Roman  Law,"  by  Prof.  Carl  Giiterbach:  Translated 
by  Brinton  Coxe." ' 

The  German  author  is  quite  sufficiently  strenuous  in  claiming  all  that  may 
be  due  to  the  Romans;  but  he  says,  — 

**  While  the  principles  of  the  corpus  juris  were  adopted,  without  hesitation,  for 
movable  property,  by  Bracton  and  the  English  lawyers  of  his  time,  the  progress  of 
the  Roman  law  towards  influencing  the  law  of  immovables  was  checked  by  the  pow- 
erful obstacle  of  a  legal  system,  ahready  fully  developed  and  complete  within  itself, 
which  had  grown  up  on  purely  feudal  foundations,  and  which  was  thoroughly  pene- 
trated with  the  spirit  of  the  feudal  polity.  Some  particulars  were,  indeed,  borrowed 
from  the  Roman  law ;  but  its  fundamental  principles  were  unaffected  by  any  con- 
tact with  the  Roman  law  and  its  influence.    Hence  arose  the  difference  existing 

1  Vol.  i.  p.  110.  «  Phila.  1806* 
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between  the  Roman  and  the  English  laws,  eren  in  their  fundamental  notions  of  the 
right  of  property  and  of  rights  or  interests  in  things.'*  ^ 
And  the  translator,  in  his  preface,  adds,  that — 

"  Eyen  so  recent  a  writer  as  Professor  Maine  holds  '  Bracton's  ReUtion  to  tiie 
Roman  Law '  to  be  among  the  most  hopeless  enigmas  of  jarisprudence." 

It  may  be  said  that  the  author  meant  to  confine  his  statement  to  the  law 
respecting  persons  and  personalty,  and  perhaps  he  did;  but  he  does  not  disclose 
his  purpose  if  he  had  it.  And  when,  as  in  Bracton's  day  (say  a.  d.  1257), 
seven-tenths  of  the  population  were  slaves,  and  the  law  was  chiefly  adminis- 
tered by  lords  of  manors,  it  is  hardly  supposable  that  that  law  was  derived  from 
very  recondite  sources.  The  suitors  in  most  cases  had  too  few  **  movables  '* 
to  allow  them  to  appeal  to  the  king's  tribunals,  and  consequently  but  slight 
interest  in  the  nature  or  sources  of  the  doctrine  there  prevailing;  so  that  the 
law,  as  then  known  to  the  vast  majority  of  the  people  of  England,  was  practi- 
cally an  expression  of  the  views  of  feudal  proprietors,  — various  enough,  at 
any  rate,  and  not  the  less  so  because  not  one  in  a  thousand  of  those  proprietors 
had  ever  seen  a  law-book,  or  could  have  read  it  if  he  had.  And  what  indeed 
was  a  law-book  before  the  invention  of  printing?  It  must  have  been  a  comfort 
that  there  were  but  few  of  them. 

When  the  author  sets  himself  to  the  task  of  particular  definition,  he  begins 
one  important  paragraph  thus  :  **  The  words  *  right '  tod  *  wrong,*  when  used 
as  terms  of  legal  art,  have  nothing  in  common  with  the  same  words  as  used  by 
moralists  and  divines.  '*  *  He  thinks  it  very  important  to  the  credit  of  England 
that  her  laws  should  be  codified,  and  that  this  is  no  very  arduous  task.  He 
says:  — 

"  It  has  been  forgot  that  the  public  would  be  satisfied  with  any  summary  well 
arrange,  set  forth  in  language  of  moderate  perspicuity,  issued  under  the  authority 
of  the  State,  which  can  always  be  relied  upon  to  command  at  pleasure  any  amount 
of  clear  thought  and  perspicuous  language  on  any  subject  capable  of  being  addressed 
by  one  intelligent  being  to  another.  So  long  as  this  summary  can  be  relied  upon  to 
help  tt^e  public  with  its  moderate  details,  it  need  not  be  considered  what  credit,  if 
any,  the  legal  profession  need  give  to  it.  If  it  is  right,  it  will  soon  establish  its 
authority  eren  with  lawyers  ;  if  wrong,  the  same  hand  that  made  it  wrong  will  soon 
make  it  right."" 

And  we  have  selected  this  passage  out  of  a  long  disquisition  on  the  subject, 
in  order  to  indicate  the  degree  of  profundity  in  philosophy  and  of  precision  in 
thought  with  which  the  commentator  is  gifted.  When  the  Consul  Mummius 
decreed,  that,  if  any  of  his  soldiers  should  injure  a  statue  or  other  work  of  art 
from  plundered  Corinth,  the  offender  should  replace  it  with  a  new  one  of  his 
own  manufacture,  he  showed  a  confidence  in  human  capacity  in  general,  of 
which  we  are  here  reminded.  The  difficulty  of  expressing,  in  statute  form,  the 
true  intent  of  the  law-maker  is  matter  of  every-day  remark,  and  has  given 
rise  to  a  favorite  phrase  used  in  connection  with  many  an  act,  that  one  can 
drive  a  coach  and  six  horses  through  it.  Some  think  that  force  is  added  to 
the  expression  by  an  increase  in  the  number  of  ideal  cattle;  and  he  who  first 
rose  to  the  grand  suggestion  of  a  Mecca  caravan  was  supposed  to  have  reached 
tiie  climax  of  felicitous  hyperbole.     The  misfortune  of  the  illustrative  obser- 

1  p.  86.  «  VoL  L  p.  176.    The  Italics  are  ourt.  »  Vol.  i.  p.  171. 
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vation  consists  in  its  extreme  inapplicability;  and  we  have  never  been  able  to 
accord  to  it  our  sanction.  It  probably  arose  from  the  fact  (at  first  blush,  not 
germane  to  the  matter)  that  some  practitioner  had  been  so  successful  in 
enabling  his  clients  to  elude  the  provisions  of  law,  that  he  was  able  to  signalize 
his  prosperity  by  the  mode  of  travelling  alluded  to. 

(Imagination  should  be  lightly  curbed  in  juridical  literature.  We  have  a 
valued  friend  who  was  once  nearly  frightened  away  from  his  professional 
studies  by  encountering  the  terrific  phantom  of  **  a  fee  mounted  upon  a  fee, 
with  a  double  aspect."  His  active  fancy  depictured  at  once  a  '*  chimsera  dire," 
of  portentous  shape,  little  short,  indeed,  of  **  the  dreaded  name  of  Demogorgon.  '* 
Blackstone  should  have  been  too  considerate  of  his  readers'  nerves  to  quote  such 
grewsome  phraseology.) 

What  is  a  statute  but,  so  far  as  it  goes,  a  code?  And  how  far  has  the 
English  mind  shown  itself  skilful  in  extinguishing  questions  by  parliamentary 
fiat?  Mr.  Causten  Browne  has  won  the  thanks  of  the  profession,  by  giving  \is 
a  large  volume  containing  in  brief  the  result  of  the  almost  unnimibered  con- 
troversies that  have  attended  the  interpretation  of  a  single  statute.  No  one  of 
our  readers  will  ever  forget  the  name  of  the  great  case  of  Cholmondeley  v. 
Clinton,  cited  to  one  or  another  of  hundreds  of  points  in  the  margins  of  thou- 
sands of  law-books.  And  yet  there  was  no  intricacy  or  complexity  in  the  rules 
of  law  which  governed  the  main  question  in  that  case.  Those  rules  w^e  two 
of  the  most  familiar:  that,  in  interpreting  a  deed,  the  intention  of  the  parties 
shall  prevail,  if  it  can  be  carried  out  consistently  with  the  rules  of  law;  and 
that,  where  technical  language  is  used,  it  must  be  interpreted  according  to  its 
technical  meaning.  The  material  facts,  too,  were  undisputed.  Lord  Orford, 
being  the  only  child  of  two  only  children,  wished  to  dispose  of  the  property  he 
had  derived  from  his  mother,  so  that  it  should  eventually  return  to  her  family, 
and  explicitly  so  declared  in  the  deed  which  was  destined  to  be  so  famous. 
At  the  end  of  this  deed,  he  settled  the  estate  upon  the  right  heirs  of  his  mater- 
nal grandfather,  Samuel  Ray.  But  he  was  himself  the  right  heir  (or  heirs) 
of  that  ancestor;  and,  if  his  language  at  the  end  of  the  deed  was  to  be  inter- 
preted technically,  then  his  mtention  declared  at  the  beginning  was  frustrated, 
and  he  had  in  fact  and  in  law  done  nothing  whatever,  except  signing  his  name 
to  a  document  which  was  in  eifect  blank.  The  Court  of  Chancery,  which  had 
jurisdiction,  sent  the  case  first-to  the  King's  Bench,  and  next  to  the  Common 
Pleas,  and  the  judges  of  each  of  those  Courts  were  divided  in  opinion  as  to 
whether  the  intention  or  the  rule  of  law  should  govern,  and,  after  many  years 
of  discussion,  in  presence  of  many  vice-chancellors  and  other  high  magistrates, 
it  was  finally  decided  that,  although  the  statutes  of  limitation  were  not  recog- 
nized in  equity,  yet  the  defendant  had  possessed  the  land  so  long  that  it  would 
be  inequitable  to  disturb  him,  and  he  accordingly  had  judgment;  but  the  great 
question  in  the  case  was  never  settled.  Here  certainly  was  a  predicament  from 
which  codification  would  have  afforded  no  escape.  But,  in  any  case,  a  knowl- 
edge of  the  law  must  include  a  practical  acquaintance  with  the  subject-matter 
on  which  it  is  operative.  A  Philadelphia  lawyer,  though  proverbially  incapable 
of  perplexity  in  general,  might  well  find  himself  slow  to  comprehend  the  com- 
mon law  which  has  grown  up  in  our  own  day^  under  the  prompt  and  efficient 
sanction  of  the  rifle,  among  the  miners  of  California;  and  a  clear-headed  lawyer 
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bred  among  those  miners  might  easily  be  embarrassed  by  an  adjustment  of 
average,  and  perhaps  imagine  at  first  that  a  bottomry  bond  must  be  nearly 
connected  with  a  sister  keelson,  —  if  indeed  the  latter  were  not  to  be  sought  for, 
like  a  ship's  husband  or  her  mate,  under  the  title  "Domestic  Relations." 
We  do  not  intend,  however,  to  discuss  here  the  great  question  of  the  expediency 
of  codifying  the  law;  and,  if  we  have  been  drawn  into  intolerable  irrelevancy, 
we  beg  to  plead  the  example  of  the  company  we  have  been  keeping.  This 
irrelevancy,  indeed,  is  one  of  our  author's  most  conspicuous  weaknesses.  He 
rambles  on  after  his  first  two  hundred  pages  pleasantly  enough ;  but  cannot 
help  taking  frequent  pinches  from  his  index  reruniy  and  giving  us  occasionally 
a  statement  of  the  views  of  law  entertained  by  the  ancient  natives  of  Corea  or 
Chili,  Pegu  or  Peru,  which  have  no  tendency  to  illustrate  the  system  he  pur- 
ports to  be  examining.  He  gives  a  copious  account  of  the  poor-laws  of  Eng- 
land, which  contrasts  much  to  his  disadvantage  with  the  masterly  treatment 
of  the  same  subject  by  Mr.  Edward  Brooks  in  the  North  American  Review  A 
There  is,  however,  not  much  to  complain  of,  except  mere  inadequacy,  till  we 
reach  the  suggestion  *  that  **  the  English  poor-laws  form  a  noble  monument  of 
modem  civilization;"  although  in  the  author's  opinion  sufficient  pains  have 
not  been  taken  to  make  them  intelligible  and  familiar  to  those  who  are  chiefly 
interested  in  their  operation. 

On  the  other  hand,  we  believe  it  is  the  almost  uniform  testimony  of  the 
best  writers,  English  as  well  as  foreign,  that  the  poor-laws  of  England  are  the 
blunder  o^  the  nation;  and  that  the  system,  persisted  in  for  centuries,'  of 
allowing  the  landowners  to  fix  the  wages  of  the  laborers,  and  preventing  the 
latter  from  leaving  the  parishes  to  which  they  belonged,  has  resulted  in  an 
amount  and  degree  of  human  degradation  and  misery  almost,  if  not  absolutely 
unparalleled,  in  this  not  over-happy  world.  After  reading  that  testimony  (we 
may  here  perhaps  interpolate),  Mr.  Froude*s  eulogy  of  the  Eighth  Henry's 
dealings  with  his  **  valiant  beggars  "  sounds  sufficiently  absurd.  Our  com- 
mentator is  evidently  a  kind-hearted  and  cultivated  gentleman ;  and  we  are 
unwilling  to  insinuate  that  he  has  plagiarized  from  the  didactic  captain  of 
Messina's  watch.  But  he  does  say  ^  (and  the  paragraph  suggests  his  notion 
of  "  moderate  perspicuity  ") :  — 

"  It  has  been  laid  down  that  if  a  person  flee  for  felony,  and  defend  himself  so  that 
be  cannot  be  taken,  the  officer  may  kill  him.  This  is,  however,  so  extravagant  a 
proposition  that  the  strictest  proof  of  necessity  for  such  an  extreme  measure,  and  of 
the  legality  of  the  warrant  acted  upon,  is  demanded,  and  ample  notice  of  what  the 
crime  is  for  which  the  arrest  is  sought  to  be  made.  And,  even  with  all  these  pre- 
liminaries, it  is  scarcely  possible  to  comprehend  on  what  rule  of  law  or  justice  it  can 
be  necessary  to  slay  an  escaping  offender ;  since  all  men,  whether  good  or  bad,  prefer 
liberty  to  imprisonment,  and  that  is  part  of  the  law  of  nature, — if  any  such  law 
exists  or  ever  existed." 


clothes  the  same  sentiment  in  terser  language:    "Indeed,  the 
watch  ought  to  offend  no  man;  and  it  is  an  offence  to  stay  a  man  against  his 

1  Oct.  1870.    "  English  Aristocracy  and  English  Labor,"  p.  862. 

8  Vol.  il.  p.  119.  »  From  the  time  of  Edward  III.  till  a  recent  period. 

<  Vol.  it  p.  169. 
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will."  The  coincidence  is  certainly  striking,  —  the  autiior  and  our  old  friend 
D.  concurring  in  the  idea  that  the  chief  thing  to  be  considered  in  such  cases 
is  the  feelings  of  the  man  who  ought  to  be  arrested. 

We  should  be  glad  to  tender  to  the  enterprising  expositor  a  cordial  farewell, 
with  an  expression  of  our  best  wishes ;  but  we  gather  doubtfully  (and  in  perus- 
ing his  book  we  gather  in  like  sort  a  good  many  things)  from  the  preface 
that  he  intends  not  to  stop  with  these  two  volumes,  but  to  go  on  improving 
upon  Blackstone  to  an  undefined  extent;  and  so  we  content  ourselves  with 
recommending  **  any  gentleman  who  chances  to  be  curious  about  Christian 
burial  "  to  read  the  elaborate  and  really  entertaining  chapter  respecting  that 
subject  with  which  the  second  volume  closes.  Indeed,  that  is  the  better  end 
of  the  work  to  begin  at,  for  any  purpose. 

Massachusetts  Reports.  Vol.  CXX.  Cases  argued  and  determined  in  the 
Supreme  Judicial  Court  of  Massachusetts.  March — September,  1876. 
John  Lathrop,  Reporter.    Boston:  H.  O.  Houghton  &  Co.     1877. 

This  volume  appears  with  the  usual  promptness  of  this  reporter,  and  in 
the  general  excellence  of  the  reporter's  work  is  like  the  test  of  his  series.  It 
contains  a  great  many  cases  of  considerable  interest  to  the  profession  in  Mas- 
sachusetts, and  a  few  of  general  importance.  There  are  some  that  might  well 
have  remained  unreported,  if  either  custom  or  law  had  given  the  court  or 
reporter  the  right  to  omit  them:  the  number  of  cases  carried  up  on  small 
points,  which  have  been  settled,  suggests  that  there  may  be  reasons  for  taking 
exceptions  other  than  any  real  doubt  of  what  the  law  is.  Whether  this  is  done 
for  delay,  or  for  ambition  to  get  into  the  reports,  or  because  the  Superior 
Court  holds  no  law  sessions,  and  the  rulings  there  are  ordinarily  subjected  only 
to  such  consideration  as  can  be  given  after  a  brief  discussion  in  the  midst  of  a 
hurried  trial,  —  the  fact  is  plain  enough,  that  the  Massachusetts  Reports  con- 
tain too  many  cases  of  little  interest  to  the  profession;  and  this  fact  is 
apparently  recognized  by  the  court  in  the  short  and  decisive  way  in  which 
such  cases  are  disposed  of.     Some  cases  of  interest  are  the  following:  — 

In  Snell  v.  D wight,  p.  9,  there  is  an  elaborate  and  able  opinion,  dismissing 
a  bill  in  equity  brought  for  an  account  of  resulting  profits  from  illegal  trading 
with  the  inhabitants  of  States  declared  to  be  in  insurrection  against  the 
United  States.  In  Dunham  v.  Preshy,  p.  285,  the  same  doctrine  is  enforced 
in  a  case  where  the  defendants  did  not  set  up  the  illegality ;  the  court  holding 
that  no  waiver  or  consent  by  them  could  oblige  the  court  to  determine  their 
rights  under  an  illegal  contract. 

Providence  Tool  Company  v.  United  States  Manufacturing  Co.,  p.  35, 
decides  that  to  ask  on  direct  examination  a  witness,  **  whether  or  not  he  had 
authority  to  make  the  note,  &c.,"  is  inadmissible,  as  involving  the  witness's 
opinion  upon  matter  of  law,  express  authority  not  being  claimed.  Such  a 
decision  was  needed,  for  some  judges  habitually  admit  questions  like  this. 

In  Pearson  v.  Mason ,  p.  53,  a  part  of  the  head-note  is  this:  '*  Upon  a  con- 
tract by  the  defendant  to  purchase  certain  stock,  then  owned  by  the  plaintiff, 
at  his  request,  for  an  agreed  price,  and  a  tender  of  the  stock  before  an  action 
is  brought,  and  a  renewal  of  the  tender  at  the  trial,  the  plaintiff  is  entitled  to 
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recover  as  his  damages  the  whole  price  that  the  defendant  agreed  to  pay.*> 
This  extraordinary  decision  is  put  simply  upon  the  authority  of  Tkomdike  v. 
Locke,  98  Mass.  340;  and  Thompson  v.  Alger,  12  Met.  428.  The  opinion  in 
Thorndike  v.  Locke  is  **  by  the  court."  It  is  difficult  to  say  whether,  in  Mas- 
sachusetts, an  opinion  **  by  the  court'*  is  of  any  authority.  In  Davis  v.  Hie 
Inhabitants  of  Dudley,  4  Allen,  557,  562,  Mr.  Justice  Merrick,  in  delivering 
the  opinion  of  the  court,  says:  **  There  are  expressions  attributed  to  the  court 
in  the  report  of  the  case  of  Howard  v.  North  Bridgewater,  16  Pick.  189,  from 
which  it  would  appear,  without  particular  scrutiny,  that  an  opinion  different 
from  that  now  expressed  was  then  entertained  by  the  court  .  .  .  And,  as 
the  opinion  of  the  court  does  not  appear  to  have  been  written  or  prepared  by 
any  of  its  members,  it  is  possible,  and  perhaps  probable,  that  the  reporter 
introduced  into  his  report  the  expressions  referred  to,  without  the  explanations 
and  qualifications  which  accompanied  them."  The  opinion  in  Howard  v. 
North  Bridgewater  is  a  somewhat  elaborate  per  curiam  opinion.  Can  it  be  that 
the  court  hand  over  to  the  reporter  the  easy  cases  for  decision,  perhaps  to  try 
whether  he  will  in  time  be  fit  for  promotion  to  the  bench?  But  whether 
Thorndike  v.  Locke  is  an  authority  or  not,  it  rests  solely  upon  Thompson  v. 
Alger,  Now,  Thompson  v.  Alger  was  decided  on  its  own  peculiar  facts.  The 
court  say  (pp.  443,  444):  **  The  plaintiff  is  entitled  to  recover  the  whole 
amount  stipulated  to  be  paid  for  the  stock.  The  argument  against  such 
recovery  is  that  this  stock  was  never  accepted  by  the  defendant;  that  this,  at 
most,  was  a  mere  contract  to  purchase ;  and  that  the  defendant,  having  repudi- 
ated it,  is  only  liable  to  pay  the  difference  between  the  agreed  price  and  the 
market  value  of  the  stock  on  the  day  of  delivery.  Such  would  be  the  general 
rule  as  to  contracts  for  the  sale  of  personal  property;  and  such  rule  would  do 
entire  justice  to  the  vendor."  "  Such  would  have  been  the  rule  in  this  case, 
if  nothing  had  been  done  to  change  the  relation  of  the  parties."  The  peculiar 
facts  were:  **The  stock  had  been  transferred  to  Alger  on  the  books  of  the 
corporation ;  and  the  vendor  having  done  this  in  the  proper  execution  of  the 
contract,  and  before  it  was  repudiated  by  the  defendant,  may  well  insist  upon 
this  rule; "  that  is,  the  agreed  price,  **  as  the  measure  of  damages.  Stone  ful- 
filled his  part  of  the  contract,  and  has  transferred  his  interest  in  the  property 
to  the  defendant."  Now,  whether  Thompson  v.  Alger  was  correctly  decided 
or  not,  the  peculiar  facta  on  which  the  judgment  was  made  to  rest,  and  with- 
out which  the  ordinary  rule  of  damages  would  have  been  applied,  do  not  exist 
in  Thorndike  v.  Locke,  or  in  Pearson  v.  Mason.  These  cases  were  actions  on 
executory  contracts  for  the  purchase  of  stock,  which  the  defendant  refused  to 
accept,  and  no  transfer  of  the  stock  had  been  made  on  the  books  of  the  cor- 
poration; so  that,  according  to  the  opinion  in  Thompson  v.  Alger,  the  ordinary 
rule  of  damages  should  have  been  adopted.  The  true  rule  was  stated  by 
Parke,  B.,  in  Laird  v.  Pirn,  7  M.  &  W.  474-478.  **  A  party  cannot  recover  the 
full  value  of  a  chattel  unless  under  circumstances  which  import  that  the  prop- 
erty has  passed  to  the  defendant."  The  effect  of  the  rule  in  Pearson  v.  Mason 
is  to  turn  an  action  at  law  into  a  suit  for  specific  performance  of  any 
contract  for  the  sale  of  any  personal  property  which,  or  the  symbol  of 
or  the  evidence  of  title  to  which,  is  capable  of  delivery,  if  such  action  is 
brought  at  any  time,  within  the  statute  of  limitations,  by  the  person  who 
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agreed  to  sell,  and  there  is  no  security  to  the  defendant,  that,  after  he  has  been 
compelled  to  pay  the  price,  he  will  get  the  property.  There  is  no  rule  of  law, 
or  of  practice,  that  requires  the  plaintiff  in  the  action  to  put  into  the  custody 
of  the  clerk,  or  of  any  person,  the  property  itself,  to  be  held  for  the  benefit  of 
the  defendant.  Such  a  rule  of  damages  is  against  every  principle  of  the 
common  law ;  and,  as  a  method  of  indirectly  enforcing  specific  performance 
to  the  extent  and  in  the  manner  indicated,  would  make  a  court  of  equity  stand 
aghast.  If  any  such  doctrine  is  to  be  established  in  Massachusetts,  and  still 
another  peculiarity  added  to  Massachusetts  law,  it  ought  to  be  done  only  after 
the  most  deliberate  consideration,  on  the  fullest  discussion  of  principles;  and, 
it  is  submitted,  that  any  such  consideration  and  discussion  will  explode  the 
doctrine  of  Pearson  v.  Mason, 

In  Whitcomb^s  case,  p.  118,  the  report  seems  to  be  inadequate  to  present 
the  case  intelligently  to  persons  not  otherwise  familiar  with  the  procedure  of 
the  Common  Council  of  the  city  of  Boston,  and  the  laws  relating  thereto. 
The  opinion  is  one  of  importance. 

Newell  V.  Homer j  p.  277,  is  an  appeal  from  a  decree  of  the  Probate  Court 
refusing  probate  to  a  lost  will  and  codicils;  and  the  opinion  is  interesting  as 
showing  the  law  and  procedure  in  such  cases. 

Sparkawk  v.  Sparhawk,  p.  390,  decides  that  in  a  case  of  divorce  or  alimony 
no  appeal  lies  to  the  full  court  in  matters  of  fact. 

Partridge  v.  Hoody  p.  403,  contains  a  full  discussion  of  the  law  in  refer- 
ence to  the  illegality  of  an  agreement  entered  into  for  the  purpose  of  com- 
pounding a  misdemeanor. 

Smith  V.  Boston  Sf  Maine  R.  R.<,  p.  490,  decides  that  a  person  walking  in 
the  street  on  Sunday,  not  from  necessity  or  for  charity,  cannot  maintain  an 
action  against  a  railroad  corporation,  through  the  negligence  of  whose  ser- 
vants in  the  running  of  trains  on  that  day  he  has  been  injured.  The  opinion 
is  by  a  majority  of  the  court;  and  the  cases  cited  are  actions  against  towns 
for  defects  in  the  highway,  and  by  a  passenger  against  a  common  carrier  of 
passengers.  Anybody  walking  in  the  street  on  Sunday,  not  from  necessity  or 
for  charity,  is,  it  seems,  fair  game  for  any  other  violator  of  the  Lord's  day. 

HUboume  v.  County  of  Suffolk,  p.  393,  and  Parks  v.  County  of  Hampden^ 
p.  395,  standing  side  by  side,  invite  comparison.  Both  are  petitions  for  a 
jury  to  assess  damages  for  the  taking  of  land  to  widen  a  highway;  and  the 
question  in  each,  is.  What  benefits  to  remaining  land  can  be  set  off  against 
the  damages  occasioned  by  the  taking?  It  must  be  admitted,  we  think,  that 
the  opinions  do  not  define  the  distinction  between  benefits  which  are  direct 
and  special,  and  benefits  which  are  common  and  general,  with  any  more  accu- 
racy than  was  done  in  Allen  v.  Charlestoion,  109  Mass.  243.  In  Allen  v. 
Charlestown,  it  is  said,  **  that  the  advantages  of  more  convenient  access  to 
the  particular  lot  in  question,  &c.,  are  direct  benefits,  &c.; "  and  **  it  may 
be  the  same,  in  greater  or  less  degree,  with  each  and  every  lot  of  land  upon 
the  same  street."  The  fact,  then,  that  all  the  lots  abutting  on  the  street  may 
receive  benefit  of  the  same  kind  does  not  necessarily  exclude  it  in  set- 
off. Parks  V.  County  of  Hampden  turns  on  the  meaning  of  the  word  general 
as  applied  to  benefits;  and  the  report  leaves  it  doubtful  in  what  sense  the 
sheriff  used  that  word  in  his  instructions  to  the  jury. 
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Hinckley  v.  Cape  Cod  R,  R,  Co.,  p.  257,  is  an  action  of  tort  for  an  injury 
caused  by  negligence;  in  which  there  is  a  dissenting  opinion  of  the  Chief 
Justice  and  Mr.  Justice  Morton.  Mr.  Justice  Lord  was  absent.  A  dissenting 
opinion  is  so  rare  in  Massachusetts  as  to  be  of  itself  an  event  of  importance; 
and  as  Massachusetts  is  the  home  of  **  negligence  cases,"  on  the  successful 
prosecution  of  which  a  good  many  people  depend,  more  or  less,  for  a  living,  any 
hesitation  or  doubt  on  the  part  of  the  court  is  carefully  watched.  The  diffi- 
culty of  laying  down  any  precise  and  intelligible  rules  of  law,  applicable  to  the 
varied  circumstances  of  each  case  of  this  kind  are  undoubtedly  great;  and 
the  tendency  of  juries  to  render  verdicts  for  the  plaintifE  is  well  known. 
Courts  have  endeavored  to  do  something  to  keep  juries  within  certain  limits, 
not  less  on  the  ground  that  courts  judicially  know  what  is  and  what  is  not 
negligence,  when  all  the  facts,  including  all  inferences  of  facts  from  other 
facts,  are  agreed  or  found,  than,  on  general  principles  of  policy,  that  it  is  not 
safe  to  let  juries  decide  such  cases  upon  their  ovra  uninstructed  notions  of 
right  and  wrong.  In  this  case,  the  court  divide  upon  the  question  of  the 
inferences  a  jury  would  be  warranted  in  drawing,  in  reference  to  the  conduct 
of  the  plaintifE,  at  the  exact  time  and  place  of  the  accident,  when  all  the 
circumstances  at  that  time  and  place  which  may  affect  the  ig[uestion  of  the 
case  are  not  known.  The  plaintift  was  killed.  It  is  plain  that  this  case 
does  not  settle  the  law;  but,  for  the  present,  it  is  pecuniarily  advantageous 
for  railroad  corporations  not  to  maim,  but  to  kilL 

Sears  v.  Hardy,  p.  524,  is  the  well-known  case  arising  under,  the  will  of 
the  late  Joshua  Sears.  The  conclusion  reached  is  undoubtedly  correct,  but 
probably  not  what  the  testator  intended. 

Caswell  V.  Cross,  p.  545,  shows  a  commendable  leaning  of  the  court 
against  **  professional  duns;  "  and  may  be  read  with  profit  by  persons  who 
want  small  bills  collected  cheap,  and  without  any  cost,  except  out  of  the 
amount  collected. 

The  opinion  of  the  justices  to  the  Governor  and  Council  in  Jesse  H.  Pome- 
Toy's  case,  p.  600,  shows  how  politely  the  court  could  decline  to  relieve  the 
Governor  and  Council  from  their  responsibility  in  the  exercise  of  the  power  of 
pardoning  oifences  vested  in  them  by  the  Constitution. 

There  is  a  certain  neatness  in  the  opinions,  which  especially  commends  them 
to  the  profession.  The  authorities  cited  are,  usually,  those  of  Massachusetts, 
England,  and  of  the  courts  of  the  United  States;  and  some  of  the  opinions  are, 
apparently,  exhaustive  of  the  learning  of  the  law  pertinent  to  them.  Lawyers 
may,  perhaps,  differ  in  opinion,  whether  there  is  not  some  danger  of  relying 
too  much  upon  authority,  and  whether  a  more  elaborate  discussion  of  prin- 
ciples, with  a  larger  citation  from  cases  of  other  States,  might  not  give  more 
interest  and  breadth  to  the  decision  of  cases  of  general  importance. 

New  Cases,  selected  chiefly  from  Decisions  of  the  Courts  of  the  State  of  New 
York;  with  Notes,  By  Austin  Abbott.  Vol.  I.  New  York:  Ward  & 
Peloubet.     1877. 

This  is  the  first  volume  of  a  new  series  of  practice  reports  to  be  published 
by  Mr.  Austin  Abbott.  Mr.  Abbott's  fitness  for  the  work  which  he  has 
undertaken  has  been  already  established  by  his  former  series  of  similar 
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reports,  and  seems  to  be  recognized  by  the  profession  in  New  York.  The 
Council  of  Law  Reporting  of  the  Bar  Association  of  New  York  recommend  the 
members  of  that  bar,  not  only  to  purchase  and  support  Mr.  Abbott's  new 
series,  but  also  advise  them  not  to  purchase  similar  reports  from  any  other 
person.  They  also  state  distinctly,  that,  in  their  opinion,  there  should  not  be 
any  other  reporter.  The  practice  of  the  law  under  the  New  York  code  would 
seem  to  be  sufficiently  puzzling,  especially  with  the  new  complications  and 
alterations  created  by  recent  legislation,  without  the  further  distraction  of 
rival  and  differing  reports;  and  we  are  not  surprised  that  the  lawyers  of  New 
York  have  taken  this  decided  step  in  endeavoring  to  remedy  one  cause  of  their 
difficulties. 

As  the  object  of  this  series  of  reports  is  to  illustrate  the  practice  under  the 
New  York  code,  and  as,  happily,  that  mysterious  system  exists  nowhere  but 
in  the  courts  of  New  York,  the  principal  value  of  this  series  is  naturally  to 
practitioners  in  the  courts  of  that  State.  This  volume,  however,  contains 
some  cases  which  touch  upon  questions  of  more  general  interest;  and  to  a 
few  of  these  we  shall  briefly  call  our  readers'  attention.  We  must  protest, 
however,  as  we  have  often  done  heretofore,  against  the  publication  of  the 
reports  of  decisions  of  any  court,  except  of  those  of  final  jurisdiction.  It  is 
too  great  a  burden  upon  the  profession  to  search  through  an  ascending  series 
of  reports,  to  find  out  what  the  final  determination  of  a  case  has  been. 

The  first  case  in  the  book,  **  MaUer  of  Donohue,**  decided  in  November, 
1876,  is  an  interesting  one;  and  we  sincerely  hope  that  it  has  not  been  reversed 
by  any  of  the  higher  courts.  Two  children,  of  tender  years,  were  apprenticed 
to  one  Smith,  and  were  employed  by  him  as  gymnasts  and  acrobats  in  Mur- 
ray's circus.  The  children  were  taken  from  Smith,  and  given  to  the  Society 
for  the  Prevention  of  Cruelty  to  Children.  Smith  brought  a  writ  of  hahecu 
corpus^  which  was  dismissed,  and  the  children  left  in  the  possession  of  the 
society.  This  decision  will  encourage  a  similar  society  just  forming  in  Massa- 
chusetts. 

In  Prime  y.  Ttoeniy-ihird  St.  R.  R.  Co.,  p.  63,  the  court  decides  that  street 
railroad  companies  have  no  right  to  make  a  nuisance  of  themselves,  by  heap- 
ing up  the  snow,  which  they  remove  from  their  tracks,  in  front  of  anybody's 
house;  but  are  bound  to  cart  it  away  at  once. 

In  Davis  v.  Davis,  p.  140,  Judge  Van  Brunt  carries  the  law  of  presump- 
tive marriage  as  far  as  it  can  go  without  injury  to  an  unsuspecting  public. 
The  case  is,  in  many  respects,  a  novel  one.  Mrs.  Davis  sues  for  a  divorce; 
and  Mr.  Davis  sets  up  in  defence  a  former  marriage  by  Mrs.  Davis  to  one 
Taylor.  The  plaintiff's  sister,  <*  Pomp,"  so  called,  was  anxious  to  have  her 
marry  her  step-son,  Taylor;  and,  not  being  satisfied  with  her  promise  to  do  so 
in  two  years,  was  desirous  of  clinching  the  promise  in  some  way.  They  were 
then  living  in  Texas,  and,  it  appears  that  the  plaintiff,  ^*  Pomp,"  and  the 
future  bridegroom  went  into  the  Indian  Territory  for  one  day,  and  something, 
which  was  vaguely  described  as  a  **  ceremony,"  took  place  in  the  presence  of 
**  Pomp  "  and  a  man  who  preached  to  the  Indians,  but  who  had  never  been 
ordained,  in  which  both  parties  officiated  under  false  names,  and  there  was 
no  evidence  that  the  preacher  pronounced  them  man  and  wife.  They  never 
lived  together  as  man  and  wife,  and  the  plaintiff  told  the  defendant  all  the 
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circnmstances  of  the  case  before  they  were  married.  The  court  held  it  to 
have  been  a  valid  marriage,  although  plaintiff  expressly  testified  that  she  did 
not  intend  it  to  be  a  marriage,  and  never  considered  herself  as  married ;  and 
a  divorce  was  refused.  The  judge  begins  his  opinion  with  a  few  remarks 
addressed  to  the  plaintiff's  counsel,  which  seem  worth  preserving.  The  counsel 
in  his  argument  claimed  the  consideration  of  the  court  on  the  ground  that  a 
question  of  legitimacy  was  involved.  The  court  says:  **I  have  been  unable 
to  appreciate  this  suggestion,  because,  perhaps,  unfortunately,  there  has  not 
been  a  sufficient  quantity  of  sentiment  engrafted  in  my  nature  to  permit  me 
to  comprehend  how  it  is  possible  that  children  who  live  but  a  few  months 
after  their  birth  can  have  any  earthly  interest  in  any  decision  which  our 
tribunals  may  make  in  regard  to  their  status ;  and  it  is  very  certain  that  no 
determination  that  this  court  can  make  will  in  any  manner  affect  their  status 
in  the  world  which  they  now  inhabit."  This  we  unhesitatingly  declare  to  be 
sound  law. 

We  find  also  reported,  in  extenso  (much  more  so,  in  fact,  than  the  case 
requires),  the  case  of  Moulton  v.  Beecher  (pp.  193-246),  which  the  curious 
may  inspect  at  their  leisure. 

Mr.  Abbott's  notes,  which  are  added  to  many  of  the  cases,  are  carefully 
prepared,  and  of  considerable  value.  He  has  also  added,  as  an  appendix,  an 
excellent  digest  of  all  the  points  of  law  and  practice  contained  in  the  different 
reports  issued  in  New  York  during  the  time  covered  by  this  volume. 

We  cannot  commend  the  mechanical  work  of  this  volimie.  It  appears  to 
have  been  cheaply  constructed:  the  binding  is  poor,  the  printing  carelessly 
done,  and  the  paper  is  of  a  very  inferior  quality. 

Institutes  of  Common  and  Statute  Law.  By  John  B.  Minor,  LL.D.,  Professor 
of  Common  and  Statute  Law  in  the  University  of  Virginia.  Vols.  I.  and  II. 
Second  Edition.  Richmond:  Printed  for  the  author.  Sold  by  M.  Mc- 
Kennie  &  Son;  Randolph  &  English;  and  West,  Johnston,  &  Co.  1876-77. 
This  is  a  large  and  formidable  work.  The  two  volumes  before  us  con- 
tain nearly  seventeen  hundred  pages  between  them,  and  two  volumes  more 
are  to  come.  It  is  an  analysis  of  the  whole  common  and  statute  law  of  Vir- 
ginia (except  the  criminal  law),  arranged  for  the  most  part  according  to  the 
system  of  Blackstone.  Of  the  execution  of  the  work  in  detail  it  becomes  us 
to  speak  with  diffidence ;  but  the  fact  that  it  has  in  a  very  short  time  attained 
to  a  second  edition  shows  a  local  popularity,  which  leads  to  the  inference 
that,  as  a  work  of  local  law,  it  is  well  done  and  practically  useful.  As  an  ele- 
mentary text-book,  it  is  not  calculated  to  serve  students  or  practitioners  in 
other  States ;  partly  by  reason  of  the  prominence  given  to  the  peculiar  law 
of  Virginia,  and  partly  from  what  seems  to  us  an  inherent  defect  in  plan, 
namely,  that  it  is  a  big  book  made  on  a  small  model.  The  author  has  first 
made  (following  Hale  and  Blackstone)  a  most  elaborate  subdivision  and 
synopsis  of  the  various  heads  of  the  law,  and  then  written  a  little  treatise  on 
each  head,  arranging  the  whole,  by  a  device  of  printing  which  wastes  a  great 
deal  of  space,  so  as  to  show  the  relation  of  the  different  heads  to  each  other, 
and  to  tiie  general  and  comprehensive  titles  under  which  they  are  distributed. 
The  extension  of  such  a  table  or  chart  of  the  law  through  a  large  book  loses 
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the  main  advantage  of  this  system,  which  is  to  show  all  or  many  divisions 
of  a  subject,  in  a  general  way,  at  a  single  glance,  and  is  calculated  to  confuse 
rather  than  assist  the  memory ;  while  its  complication  makes  it  specially 
unsuitable  to  an  elementary  treatise.  No  doubt  the  work,  as  aided  and  sup^ 
plemented  by  the  oral  exposition  of  the  learned  author,  and  by  the  black- 
board which  he  informs  us  he  uses,  may  be  a  useful  text-book  for  his  own 
pupils;  but  others  can  only  regret  that  he  should  have  been  at  such  pains  to 
put  so  much  good  law  into  so  awkward  a  sjiape. 

We  are  sadly  puzzled  by  the  letters  **  W.  C,"  freely  scattered  at  the  ends 
of  paragraphs  throughout  the  book.  Have  they  a  mystic  force,  such  as  Lord 
Coke  ascribes  to  the  *'  &c."  of  Littleton?  Are  they  part  of  the  common  law 
of  Virginia?  Or  are  they  put  there  in  obedience  to  any  statutory  enactment? 
Perhaps  an  explanation  may  be  deigned  in  the  later  volumes. 

Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of  the  United  States 
for  the  Second  Circuit.    By  Samuel  Blatchford,  Juc^  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York.    Vol- 
ume XIII.    New  York:   Baker,  Voorhis,  &  Co.     1877. 
I'his  volume  contains  the  cases  decided  in  the  Second  Circuit  from  June, 
1875,  to  September,  1876,  with  some  of  an  earlier  date.     Among  these  is  a 
trial  at  nisi  prius,  in  October,  18tf5,  before  Smalley,  J.,  and  the  charge  of  the 
judge  in  the  case  of  Walker  v.  Crane,  p.  1,  holding  that  a  provost  marshal 
may  be  held  liable  in  a  civil  action  for  acts  done  by  him  in  the  discharge  of 
the  duties  of  his  office. 

Boucicault  v.  Hart,  p.  47,  decides  that,  to  secure  a  copyright  of  a  book  or  a 
dramatic  composition  under  the  United  States  Revised  Statutes,  it  is  neces- 
sary, not  only  to  deposit  with  the  librarian  of  Congress  a  printed  copy  of  the 
title  of  the  work,  but  to  publish  the  book  within  a  reasonable  time  after  such 
deposit;  and  that  allowing  it  to  be  represented  on  the  stage  is  not  a  publica- 
tion.   This  is  the  somewhat  famous  Shaughraun  case. 

United  States  v.  Polhamus,  p.  200,  was  an  action  against  a  broker  to  recover 
money  paid  to  him  in  stock  speculations,  by  Major  Hodge,  a  paymaster  in  the 
army  of  the  United  States.  The  jury  found  for  the  defendant;  and  the  court 
granted  a  new  trial,  on  the  ground  that  9^3,000  of  the  money  was  paid  to  the 
defendant  in  the  official  checks  of  Hodge  upon  an  assistant  treasurer  of  the 
United  States,  and  the  defendant  was  thereby  put  on  his  guard.  It  was  also 
held  to  be  no  excuse  that  the  defendant  was  so  busy  that  he  did  not  have  time 
to  look  at  the  face  of  the  checks  when  indorsing  them. 

United  States  v.  James,  p.  207,  decides  that  an  act  of  Congress  establishing 
rates  of  postage  need  not  originate  in  the  House  of  Representatives,  it  not 
being  a  bill  **  for  raising  revenue  "  within  the  Constitution. 

In  United  States  v.  Loughery,  p.  267,  the  marshal  was  directed,  under  the 
U.  S.  Rev.  Sts.,  §  804,  to  return  jurymen  from  the  by-standers.  He  recom- 
mended persons  who  were  not  about  the  court-house  when  the  order  was  made. 
Held,  that  they  became  by-standers  when  they  attended.  The  case  also  decides, 
that,  if  the  accused  escapes  from  custody  during  trial,  the  trial  may  proceed 
in  his  absence. 
In  United  States  v.  Winter^  p.  276,  the  defendant  was  indicted  under  tiie 
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name  of  D.  K.  Olney  Winter.  Hdd^  that  a  motion  to  quash  the  indictment, 
on  the  ground  that  he  was  not  described  therein  by  any  Christian  name,  must 
be  overruled. 

United  States  v.  Lawrence^  p.  295,  is  the  famous  case  where  the  defendant 
was  arrested  in  Ireland,  upon  a  requisition  made  by  the  United  States,  in 
which  he  was  charged  with  one  crime,  and  contended  that  he  could  not  be 
tried  for  another. 

The  Sarah  Harris^  p.  503,  decides,  that,  if  supplies  are  furnished  to  a  vessel 
in  a  foreign  port,  on  the  order  of  a  person  in  actual  command  and  possession 
of  her,  as  master,  by  a  person  who  has  no  notice  of  any  circumstances  to  raise 
a  suspicion  as  to  the  authority  of  the  master,  a  lien  on  the  vessel  is  created, 
even  as  against  a  former  owner,  who  contends  that  the  vessel  was  sold  in 
fraud  of  his  rights,  and  that  the  purchaser  at  such  sale  placed  the  master  in 
command. 

The  Plymouth  Bock,  p.  505,  is  another  interesting  case  in  regard  to 
supplies. 

There  are  also  cases  on  pp.  218,  224,  231,  866,  895,  in  regard  to  the 
removal  of  causes  from  the  State  courts  to  the  courts  of  the  United  States. 

An  Appendix  contains  the  proceedings  of  the  bar  of  New  York  on  the 
death  of  Judge  Woodruff;  and  also  the  case  of  Edward  Lange,  who  was  tried 
before  Benedict,  J.,  convicted,  and  sentenced  to  pay  a  fine  and  to  be  impris- 
oned for  one  year.  He  paid  the  fine,  and  was  afterwards  released  on  habeas 
corpus,  by  the  Supreme  Court  of  the  United  States,  that  court  holding  that 
the  statute  under  which  he  was  convicted  did  not  authorize  the  imposition  of 
both  a  fine  and  imprisonment.  Two  judges  dissented.  18  Wall.  163.  He 
then  brought  an  action  against  Judge  Benedict  for  false  imprisonment.  The 
Court  of  Appeals  sustained  the  defendant's  demurrer  to  the  complaint. 

A  Summary  of  Equity  Pleading.  By  C.  C.  Langdell,  Dane  Professor  of  Law 
in  Harvard  University.  Cambridge:  Charles  W.  Sever.  1877.  pp.  xxxi., 
130.     8vo. 

This  is,  in  our  opinion,  one  of  the  most  remarkable  books  which  has  ever 
been  written  upon  a  legal  subject  by  an  American  author.  Mr.  Langdell, 
with  a  characteristic  liking  to  call  great  things  by  small  names,  speaks  of  it 
merely  as  a  supplement  to  the  collection  of  cases  in  Equity  Pleading  which  is 
used  as  a  text-book  at  the  Cambridge  Law  School,  and  seems  to  barely  con- 
template the  possibility  that  a  few  outsiders  may  want  it.  Yet  we  say,  witii  con- 
fidence, that  it  could  only  have  been  written  by  a  great  lawyer,  and  that  every 
page  shows  the  hand  of  a  master  such  as  has  rarely  appeared  in  our  literature. 
It  begins  with  a  historical  introduction  of  about  thirty  pages,  and  then  pro- 
ceeds to  consider  the  bill,  answer,  and  other  pleadings,  concluding  with  chap- 
ters on  Purchase  for  Value  without  Notice,  Discovery  and  Relief,  and 
Production  of  Documents.  We  do  not  say  that  the  reader  will  not  hesitate 
long  over  some  of  the  author's  conclusions,  or  promise  that  he  will  end  by 
accepting  them.  Mr.  Langdell  is  far  too  original  a  thinker  to  be  sure  of  the 
easy  acquiescence  which  is  yielded  to  an  ordinary  writer.  His  advance  is  too 
irresistible  to  be  stopped  by  the  occasional  obstacle  of  a  decision.  But,  right 
or  wrong,  there  is  not  an  argument  or  conclusion  in  the  book,  even  upon 
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familiar  law,  which  does  not  throw  a  new  and  often  brilliant  light  upon  what 
it  touches.  It  would  wrong  so  pithy  a  book  to  attempt  to  give  a  summary  of  its 
points.  If  we  were  to  select  any  part  as  of  pre-eminent  excellence,  we  should 
mention  the  introduction.  The  development  of  the  ecclesiastical  procedure 
as  there  unfolded,  and  the  suggestion  that  that  of  the  common  law  is  founded 
upon  the  assumption  that  the  parties  to  an  action  owe  no  obedience  to  the 
court,  with  the  subsequent  explanation  of  equitable  doctrines  as  the  result  of 
a  procedure  in  which  litigants  are  compelled  to  obey,  will  take  a  student  far- 
ther into  the  heart  of  the  subject  than  many  a  weary  hour  of  reading  else- 
where ;  and,  under  the  author's  hand,  even  the  function  of  parchment  in  the 
time  of  Lord  Eldon  becomes  instructive. 

Reports  of  Cases  decided  in  the  Circuit  and  District  Courts  of  the  United  States 

for  the  Ninth  Circuit,    Reported  by  L.  S.  B.  Sawyer,  Counsellor-at-Law. 

Volume  III.     San  Francisco:  A.  L.  Bancroft  &  Company.     1877. 

This  volume  contains  decisions  of  the  Circuit  and  District  Courts  of  the 
United  States  rendered  during  the  years  1874,  1876,  and  1876,  in  the  three 
districts  which  compose  the  ninth  circuit.  It  contains  also  three  charges  to 
juries,  which  should  have  been  omitted,  as  they  deal  largely  with  evidence, 
and  are  of  little  value  as  precedents.  In  a  majority  of  the  cases  reported,  the 
opinions  were  given  by  the  district  judges;  but  there  are  some  judgments  of 
Mr.  Justice  Field,  and  quite  a  number  rendered  by  Judge  Sawyer,  the  circuit 
judge. 

The  reporter's  work  is  not  distinguished  either  by  great  merits  or  by  marked 
defects.  He  has  adopted  in  many  instances  the  common  method  of  relying 
upon  the  opinion  of  the  court  for  his  statement  of  the  facts  in  the  case,  and 
so  printing  only  the  opinion  with  the  names  of  counsel,  and  sometimes  a  slight 
summary  of  their  points  and  authorities.  This  system  lightens  the  reporter's 
labor,  and  frequently  secures  an  adequate  presentation  of  the  decision ;  but,  as 
a  labor-saving  device,  it  is  peculiarly  liable  to  be  abused,  and  affords  no  oppor- 
tunity for  making  apparent  the  difference,  which  sometimes  exists,  between  the 
case  which  the  counsel  argued  and  the  case  which  the  court  decided.  We  are 
sorry  to  see  it  becoming  so  common.     His  head-notes,  as  a  rule,  are  good. 

Among  the  cases  reported,  we  notice  In  re  Isaacs^  p.  35,  where  two  traders 
{^reed  to  imite  their  stocks  in  trade  as  the  capital  of  a  partnership,  and  to  con- 
vert their  separate  debts  into  joint  debts  of  the  new  firm.  The  firm  having 
become  bankrupt,  the  question  was  presented,  whether  a  separate  creditor, 
who  had  not  acceded  to  the  arrangement  before  bankruptcy,  could  prove 
against  the  joint  estate.  Judge  Hoffman,  following  the  authorities,  decided 
that  he  could  not ;  and  his  opinion  contains  a  thorough  examination  of  the 
decisions  and  the  principles  upon  which  they  rest,  which  makes  it  a  contri- 
bution to  the  law  upon  this  subject. 

Pacific  Mail  Steamship  Co.  v.  Ten  Bales  Gunny  Bags,  p.  187,  was  a  libel  for 
salvage  against  the  cargo  of  the  Steamship  Colima,  which  was  disabled  at  sea 
by  the  breaking  of  her  propeller,  and  was  aided  by  the  Steamship  Arizona, 
The  libellant  owned  both  vessels,  and,  as  owner  of  the  Arizona,  sought  to 
recover  salvage  from  the  owners  of  the  Colima's  cargo.  The  claim  was 
resisted,  on  the  ground  that  the  negligence  of  the  libellant  caused  the  accident, 
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and  it  could  not  recover  as  salvor  compensation  for  a  service  which  it  was 
bound  to  render  as  carrier.  The  court,  following  the  rule  laid  down  by  Sir 
R.  Phillimore  in  the  case  of  the  Miranda,  ruled  that,  under  the  bill  of  lading, 
the  libellant  was  not  liable,  unless  the  accident  was  caused  by  its  neglect;  and, 
finding  no  neglect,  awarded  salvage. 

The  volume  contains  other  interesting  cases;  but  some  of  them  have  been 
noticed  in  our  pages  when  they  were  decided,  as  In  re  Ah'Fong,  p.  144,  and 
for  the  rest  we  must  refer  our  readers  to  the  book  itself. 

A  Selection  of  Leading  Cases  in  Equity,  with  Notes.  By  Frederick  Thomas 
AVhite  and  Owen  Davies  Tudor,  of  the  Middle  Temple,  Esqos., 
Barristers-at-Law.  With  Annotations,  containing  references  to  American 
cases,  by  J.  I.  Clark  Hare  and  H.  B.  Wallace.  With  additional  Notes 
and  References  to  American  decisions,  by  J.  I.  Clark  Hare.  Fourth 
American  from  the  Fourth  London  Edition.  In  Two  Volumes.  Vol.  I. 
Philadelphia:  T.  &  J.  W.  Johnson  &  Co.     1876. 

This  edition  of  this  familiar  and  valuable  work  is,  notwithstanding  the 
allegations  of  its  title-page,  contained  in  four  volumes,  and  not  in  two  only. 
Of  a  work  of  such  position  and  influence,  which  has  been  for  so  long  a  time  a 
necessary  part  of  every  lawyer^s  library,  little  can  be  said  by  the  reviewer, 
except  to  chronicle  its  reappearance. 

The  fourth  London  edition  contains  in  the  notes  about  two  hundred  pages 
of  new  matter;  and,  in  the  edition  before  us,  there  are  in  addition  some  three 
hundred  pages  of  new  notes  of  American  decisions. 

We  have  no  doubt  of  the  ability  and  industry  of  the  American  annotator, 
and  welcome  his  notes  as  a  valuable  contribution  to  the  literature  of  equity 
jurisprudence ;  and  we  are  pleased  to  notice  a  growing  tendency  to  a  general 
review  of  the  decisions  of  the  courts  of  last  resort  in  all  the  States,  and  a  less 
reliance  on  those  of  Pennsylvania  alone. 

During  the  last  few  years  there  has  been  a  considerable  increase  in  the  cases 
requiring  knowledge  of  equity  principles  and  practice,  and  in  the  tendency  to 
submit  complicated  questions  of  right  to  the  determination  of  equity  tri- 
bunals, and  a  corresponding  demand  for  the  best  text-books  and  treatises  on 
the  subject ;  and  we  believe  this  work  is  to  have  an  increased  fame  and  use- 
fulness. 

Maritime  International  Law.  By  John  A.  Dahlgren,  late  Rear-Admiral 
U.  S.  Navy.  Edited  by  Charles  Cowley,  of  the  Massachusetts  Bar, 
formerly  Judge- Advocate  on  the  staff  of  the  Author.  Boston:  B.  B.  Rus- 
sell, 55  Comhill.     1877.     pp.  147. 

The  title  of  this  little  book  is  calculated  to  mislead.  One  expects  a  trea- 
tise, or  at  least  an  essay,  on  the  very  extensive  subject  indicated.  But  he 
finds,  instead,  notes  on  different  branches  of  it,  —  apparently  jotted  down  by 
the  author  in  the  course  of  his  perusal  of  Hautefeuille,  Ortolan,  Wheaton,  and 
a  few  other  works  of  authority;  rather,  it  would  seem,  as  the  materials  of 
a  small  manual  for  naval  officers,  to  be  afterwards  written,  than  as  a  finished 
production.  As  might  be  expected,  it  is  full  of  repetition,  and  decidedly 
wanting  in  clearness  of  statement  and  instructive  discussion. 
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Nor  is  the  distinguished  author  perspicuous  when  he  gives  an  anecdote ,  as 
he  does  occasionally,  of  his  own  professional  experience.  With  one  excep- 
tion, it  is  diflBcult  to  ascertain  what  in  particular  he  did,  or  why  he  did  it. 
The  exception  is  the  case  of  the  Peruvian  Admiral  Tucker,  to  whom  Admiral 
Dahlgren,  in  1867,  being  then  in  command  of  the  United  States  South  Pacific 
Squadron,  refused  to  give  the  formal  salute  due  to  his  rank,  because  Tucker 
had  been  an  officer  in  the  United  States  Navy,  had  gone  over  to  the  Confed- 
erate service,  and  had  never  been  pardoned  by  our  government.  In  this  the 
narrator  was  clearly  in  error,  and  his  action  was  disapproved  by  our  Depart- 
ment of  State. 

It  is  difficult  to  conceive  any  good  motive  for  the  publication  of  these  note?, 
except  the  affectionate  admiration  of  friends.  And,  in  this  connection,  we 
take  pleasure  (for  the  first  time  during  the  present  writing)  in  saying,  that 
a  biographical  memoir  of  the  gallant  admiral,  contributed  by  his  widow,  gives 
value  to  the  compend. 

Reports  of  Cases  determined  in  the  Supreme  Court  of  the  Territory  of  Utahy  from 

the  Organization  of  the  Territory  up  to  and  including  the  June  Term^  1876, 

Albert  Hag  an,  Rep6rter.  *  Vol.  I.     San  Francisco:   A.  L.  Bancroft  & 

Company.     1877. 

It  is  a  rare  thing  to  receive  a  volume  of  territorial  reports,  and  a  rarer  to 
be  called  on  to  notice  a  work  of  such  scope  as  this. 

Since  September,  1850,  the  date  of  the  organization  of  Utah  as  a  territory, 
her  political  character  has  undergone  great  changes;  but  it  would  seem  that 
her  judicial  system  must  have  been  exceptional,  to  furnish  only  one  thin, 
coarsely  printed  volume  of  reports  as  the  product  of  the  labor  of  twenty-six 
years.  For  comprehensiveness,  in  point  of  time,  this  volume  is,  as  far  as  we 
know,  tmique;  in  point  of  substance,  we  have  found  little  in  it  of  general 
interest. 

**  The  Jews  have  no  dealings  with  the  Samaritans; "  and  probably,  during 
the  life  of  their  present  ruler,  the  Mormons  will  continue  to  submit  all  ques- 
tions of  property  rights  to  the  final  decision  of  their  own  lawgiver,  rather  than 
to  the  Gentile  courts.  It  is  largely,  therefore,  on  those  cases  where  Mormon 
usages  and  practices  conflict  with  the  general  public  law,  and  on  criminal  cases, 
that  the  United  States  territorial  courts  are  called  upon  to  pass. 

If  any  reader  should  notice  a  certain  solemn  handling  of  trite  subjects  in 
the  opinions  of  the  court,  we  can  only  say,  that  this  is  on§  of  the  famous 
American  tribunals  in  which,  as  we  are  informed,  both  judge  and  jury,  the 
bar  and  the  officers  of  the  court,  are  accustomed  to  sit  with  their  respective 
feet  higher  than  their  respectable  heads,  and  to  indulge  in  the  unrestricted 
use  of  cigars,  pipes,  and  tobacco.  This  custom  is  said  to  be  admirably 
adapted  to  preserve  order  in  court, — a  view  which  we  should  be  unwilling  at 
present  either  to  adopt  or  reject. 

Of  the  ability  and  learning  of  the  three  judges  who  compose  the  Supreme 
Court  of  Utah,  we  have  satisfactory  evidence;  and  we  believe  that  the  rapid 
development  of  the  southehi  part  of  this  territory,  consequent  on  the  recent 
extensive  construction  of  railroads,  and  the  constantly  increasing  tide  of  emi- 
gration that  has  been  created  thereby,  will  soon  afford  them  questions  of  more 
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importance  and  interest;  and  that  the  death  of  Brigham  Young  will  open  the 
gates  for  a  flood  of  litigation  concerning  the  tenure  of  lands  and  other  rights  of 
property,  which  has  been  temporarily  and  extra- judicially  restrained  by  the 
inspired  decrees  of  that  prophet. 

A  Treatise  on  the  Law  of  Insurance:  with  Supplement  containing  Notes  of  all 
Decisions  in  the  Dominion,  reported  to  March  1,  1877.     By  S.  R.  Clarke, 
of  Osgoode  Hall,  Barrister-at-Law.     Toronto:  R.  Carswell.     1877. 
We  have  here  a  treatise  on  **  The  Law  of  Insurance  as  applicable  to 
Canada,"  —  a  new  and  alarming  subdivision  of  the  law.     As  a  digest,  and 
for  the  Canadian  lawyer,  it  may  be  found  to  be  of  some  practical  value.     It 
does  not  rise  to  the  dignity  of  a  text-book;  and  we  can  imagine  no  service 
whatever  to  which  any  one  in  this  country  can  put  it,  except  possibly  the  offi- 
cers of  some  insurance  company  whose  business  extends  into  the  Dominion. 

Report  of  Cases  determined  in  the  Supreme  Court  of  the  State  of  Nevada  during  the 
year  1876.     Reported  by  Chas.  F.  Bicknell,  Clerk  of  the  Supreme  Court, 

and  Hon.  Thomas  P.  Hawlet,  Chief  Justice.    Vol.  XI.     San  Francisco: 

A.  L.  Bancroft  &  Company.    1877. 

This  volume  opens  with  the  rules  of  the  Board  of  Pardons,  which  we  have 
examined  with  interest,  and  which  indicate  that  the  State  of  Nevada  has  estab- 
lished a  system  in  reference  to  pardons,  which  might  well  be  imitated  by  some 
of  her  older  sisters.  The  Board  of  Pardons  consists  of  the  Grovemor,  the  three 
justices  of  the  Supreme  Court,  and  the  Attomey-Greneral,  each  member  hav- 
ing a  vote.  It  has  four  regular  meetings  in  every  year,  at  which  applications 
for  pardon  are  considered,  though  special  meetings  may  be  called  by  the  Gov- 
ernor, when  the  exigencies  of  the  case  demand  it.  When  a  pardon  has 
been  refused,  the  case  cannot  be  considered  again  for  a  year  upon  any  ground 
specified  in  the  original  application,  except  by  unanimous  consent.  The  abuse 
of  the  pardoning  power,  which  is  a  crying  evil  in  States  where  it  is  vested  in 
the  Grovemor  alone,  or  the  Grovemor  and  a  council,  can  hardly  occur  in  Nevada. 
The  presence  of  the  judges  makes  it  certain,  that,  in  determining  the  questions 
presented  to  the  Board,  the  rules  which  govern  judicial  investigation  will  be 
observed,  and  pardons  will  be  granted  according  to  some  established  principles, 
and  not  capriciously.  The  presence  of  the  Attorney-General  insures  a  proper 
representation  of  the  prosecution;  and  it  will  no  longer  be  possible  to  secure 
the  pardon  of  a  conspicuous  rascal  by  handing  to  the  Governor  a  petition, 
headed  by  some  prominent  political  friend,  and  signed  by  numbers  of  good- 
natured  people,  who  append  their  names  without  knowledge  of  the  case,  merely 
because  some  one  has  told  one  of  their  friends  that  the  conviction  was  a  mis- 
take, or  often  simply  because  they  are  asked. 

A  large  proportion  of  the  cases  reported  in  this  volume  are  criminal  cases, 
and  several  are  contributions  to  the  law  of  contempt  of  court.  The  reporting 
is  unobjectionable,  though  the  head-notes  are  open  to  the  same  criticism  which 
we  made  in  our  notice  of  the  last  volume  in  this  series.  They  are  diffuse,  and 
contain  many  general  statements  of  law  which  we  are  accustomed  to  regard  as 
axiomatic.  For  example,  in  Odd  Fellows  Bank  v.  Quillen,  p.  109,  we  find  the 
following  note:  **  When  the  various  sections  of  the  statute  are  clear,  plain,  and 
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unambiguous,  the  legislature  must  be  understood  to  mean  just  what  it  has 
explicitly  expressed/*  The  court  surely  cannot  have  found  it  necessary  to 
decide  this ;  and  therefore  it  should  not  have  been  stated  as  a  poi^t  decided. 

In  State  v.  McClear,  p.  39,  the  court  hold  an  act  of  the  legislature  un- 
constitutional, which  provided  that  his  **  having  formed  or  expressed  an 
unqualified  opinion  or  belief  that  the  prisoner  is  guilty  or  not  guilty  of  the 
offence  charged  "  should  not  be  a  ground  for  challenging  a  juror.  The  opinion 
of  the  court  is  long  and  elaborate,  and  contains  a  thorough  examination  of  the 
authorities.  In  this  case,  out  of  thirty-six  jurors,  fourteen  stated  that  then 
knew  the  facts  in  the  case,  and  had  formed  and  expressed  an  unqualified 
opinion  that  the  defendant  was  guilty ;  four  of  these  stated  that  they  could  not 
give  him  a  fair  and  impartial  trial,  of  whom  one  gave,  as  an  additional  reason 
for  his  bias,  that  he  had  had  a  personal  difficulty  with  the  defendant.  The 
defendant  was  not  permitted  to  challenge  any  of  the  fourteen  on  the  ground  of 
bias,  and  was  entitled  to  only  twelve  peremptory  challenges.  We  cannot 
see  how  Che  court  could  do  otherwise  than  declare  unconstitutional  the  law 
which  allowed  this. 

We  should  be  glad  to  mention  the  cases  in  which  contempt  of  court  was 
considered,  —  especially  Maxwell  v.  Rives,  p.  213,  where,  for  refusing  to  answer 
ten  questions,  the  court  imposed  upon  the  petitioner  ten  separate  fines,  amount- 
ing in  all  to  $4,250;  but  we  have  already  exceeded  our  limits. 

A  Treatise  upon  the  United  States  Courts  and  their  Practice:  explaining  the 
Enactments  by  which  they  are  controlled;  their  organization  and  powers; 
their  peculiar  jurisdiction,  and  the  modes  of  pleading  and  procedure  in 
them,  with  numerous  practical  forms.     By  Benjamin  Vaughan  Abbott. 
Third   Edition.     Rewritten  and  corrected  conformably  to    the   Revised 
Statutes  and  Recent  Decisions.     Vol.  II.     Original  suits ;  review;  forms. 
New  York:  Ward  &  Peloubet,  successors  to  Diossy  &  Company.     1877. 
We  have  already  noticed  the  first  volume  of  this  edition  (11  Am.  Law 
Review,  353),  and  need  add  nothing  to  what  we  there  said  in  regard  to  the 
general  cliaracter  of  the  work.     The  present  volume  deals  with  procedure  and 
practice  in  the  Federal  courts,  and  nearly  half  its  space  is  given  to  forms. 
Mr.  Abbott's  book  is  a  useful  manual;  but  we  regret  that  a  little  more  care 
was  not  taken  to  make  this  edition  complete.     For  example,  where  so  many 
pages  are  given  to  forms,  we  think  the  author  might  well  have  found  room  for 
the  forms  which  are  needed  in  carrying  through  compositions  under  the  bank- 
rupt act.     So  large  a  proportion  of  insolvent  estates  are  settled  in  this  way, 
that  there  is  no  part  of  the  procedure  in  bankruptcy  with  which  the  practising 
lawyer  needs  to  be  more  familiar. 

The  chapter  on  the  **  Removal  of  Causes  "  would  have  been  more  valuable, 
if  fuller  reference  had  been  made  to  the  numerous  decisions  of  the  State  courts 
upon  the  various  questions  arising  under  the  statutes  authorizing  removal. 
Three  cases  only  are  cited  from  State  reports,  and  these  all  to  one  point. 
Again,  we  are  somewhat  surprised  to  find,  in  the  chapter  on  Extradition,  no 
reference  to  Judge  Lowell's  decision  in  re  Peter  Kelley,  a  leading  case  on 
an  important  point  of  practice,  which  was  fully  reported  in  our  own  pages 
(9  Am.  Law  Review,  p.  167),  if  not  elsewhere;  though  we  can  imagine  that  a 
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discussion  of  the  questions  raised  by  Latcrence^s  and  Winslow^s  cases,  neither 
of  which  are  mentioned,  was  considered  out  of  place  in  a  work  dealing  merely 
with  practice,  and  not  with  general  principles. 

We  have  looked  in  vain,  also,  for  any  statement  of  the  practice  where  the 
supervisory  power  of  the  Circuit  Court  in  cases  of  bankruptcy  is  involved. 
This  is  certainly  a  branch  of  the  procedure  in  the  Federal  courts,  which  should 
not  be  wholly  overlooked,  and  where  any  instruction  which  the  author  could 
have  given  would  not  have  been  thrown  away. 

Such  omissions  as  these  force  us,  unwillingly,  to  the  conclusion,  that  Mr. 
Abbott  has  been  content  with  making  such  changes  in  his  work  as  the  revision 
of  the  statutes  rendered  necessary;  and  with  adding  to  his  citations,  without 
making  all  the  additions  to  it  which  recent  legislation  should  have  suggested, 
or  taking  sufficient  pains  to  make  his  citation  eidiaustive. 

The  Law  of  MineSy  Minerals j  and  Mining  Water-Rights  ;   a  collection  of  select 

and  leading  cases  on  MineSy  Minerals^  and  Mining  Waier-RightSy  with  Notes. 

By  Geo.   A.  Blanchard  and  Edward  P.  Weeks.      San  Francisco  : 

Sumner  Whitney  &  Co.     1877. 

The  mining  interests  of  the  United  States  have  now  become  so  varied  and 
extensive,  that  one  would  expect  that  a  separate  treatise  upon  the  law  relat- 
ing to  them  would  be  a  very  valuable  contribution  to  our  legal  literature. 
We  find,  however,  if  we  can  judge  from  the  volume  before  us,  that  they 
offer  no  such  opportunity  as  did  the  railroads,  and  that  the  material  for 
such  a  work  is  very  slight,  —  so  slight,  in  fact,  that  almost  every  principle  of  law 
relating  to  them  may  be  found  in  any  work  upon  easements. 

This  book,  however,  will  be  invaluable  to  the  members  of  the  profes- 
sion in  several  of  the  States  (especially  in  California)  as  it  contains  all  the 
various  customs  of  the  miners  which  have  now  been  engrafted  upon  the  law  of 
those  States,  by  statutes  and  decisions,  and  which,  as  they  are  usually  directly 
opposed  to  the  principles  of  the  common  law,  cannot  be  found  elsewhere. 

Some  of  these  customs  are  eminently  practicable,  and  seem  to  have  existed 
from  the  time  of  the  first  settlers.  Upon  page  113,  there  is  a  decision,  taken 
from  one  of  the  California  reports,  which  shows  with  what  respect  the  judges 
as  well  as  the  miners  regard  them.  It  is  there  held,  that  any  person  who  has 
discovered  a  vein,  and  desires  to  locate  a  mining  claim  for  himself,  may  do  so 
by  putting  up  a  notice  with  his  own  name  and  the  names  of  those  whom  he 
may  choose  to  associate  with  himself,  llius,  this  custom  makes  the  dis- 
coverer the  agent  for  those  for  whom  he  may  choose  to  act,  and  makes  his 
act  their  act,  regardless  of  the  fact  whether  they  have  any  knowledge  of  it,  or 
ever  ratify  it.  One  might  suppose  that  having  made  himself  agent  to  locate, 
he  might  make  himself  agent  to  do  other  acts  in  connection  with  the  claim ; 
but  it  was  held  that  his  agency  leased  with  the  act  of  location.  The  judge, 
in  giving  his  opinion,  says:  "However  it  may  have  been  formerly,  there 
is  now  no  reason  why  judges  should  wander  back  to  the  time  when  Abraham 
dug  his  weU,  or  explore  the  law  of  agency,  or  the  statute  of  frauds,  in  order 
to  solve  a  simple  question  affecting  a  mining  claim;  for  a  more  convenient  and 
equally  legal  solution  may  be  found  nearer  home,  in  the  customs  and  usages 
of  the  diggings  embracing  the  claim." 
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The  decision  of  the  same  court,  page  598,  decides,  contrary  to  the  Massa- 
chusetts doctrine,  as  set  forth  in  S?iaw  y.  Spencer,  100  Mass.  382,  that  the 
word  **  trustee,"  in  a  certificate  of  mining  stock,  does  not  mean  any  thing; 
and  that  the  purchaser  or  pledgee  of  such  certificate  may  look  upon  the  trustee 
as  the  equitable  as  well  as  the  legal  owner.  The  reason  given  was,  that  it 
was  conmion  practice  in  Califomia  to  conceal  the  name  of  the  real  owner,  as 
the  market  value  of  the  stock  might  be  materially  affected  by  his  transactions; 
and,  also,  as  the  judge  added,  to  escape  assessments,  —  neither  of  which  reasons, 
we  are  afraid,  were  presented  to  the  attention  of  the  court  in  Massachusetts. 
The  general  plan  of  this  book  is  good;  but  the  editors  have  made  it  too  volu- 
minous by  needless  repetition;  there  being  one  chapter  containing  a  general 
resumd  of  all  the  customs  of  the  West,  which  are  afterwards  ^peated  in 
the  separate  chapters  upon  **  Location,"  '*  Mining  Claims  upon  Public 
Lands,"  &c. 

History  of  a  Suit  in  Equity,  from  its  Commencement  to  its  Final  Termination.  By 
Charles  Barton,  of  Middle  Temple.  New  Edition,  revised  and  enlarged 
with  Forms  of  Bills,  Answers,  Pleas,  Demurrers,  and  Decrees.  By  James 
P.  HoLCOMBB.  And  an  Appendix  containing  the  Rules  of  Practice  for 
the  Courts  of  Equity  of  the  United  States,  revised  to  date;  the  Statute 
Laws  of  the  United  States  relating  to  Equity,  and  the  Ordinances  of  Lord 
Bacon.    Cincinnati:  Robert  Clarke  &  Co.     1877. 

No  ample  criticism  of  this  book  is  needed.  Styled  a  new  edition,  it  is 
simply  a  reprint  of  the  first  and  only  edition  ever  published,  —  that  of  1847. 
Text  and  notes,  even  the  preface,  are  reproduced  word  for  word,  with  the  sole 
additions  of  the  recent  statutes  of  the  United  States  relating  to  equity,  and 
the  amendments  to  the  equity  rules  of  the  Supreme  Court,  —  all  mere  padding, 
useless  in  any  text-book,  and  only  to  be  consulted  at  the  original  source.  The 
net  result  is  an  absurdity.  The  word  **  recent,"  which  occurs  frequently 
throughout  the  book,  is  to  be  read  in  the  light  of  thirty  years  ago.  Not  the 
slightest  allusion  appears  in  text  or  notes  to  subsequent  enactments  and  rules 
which  have  long  since  wrought  marked  changes  in  the  law  and  practice  of 
equity.  The  book  as  reprinted  is  not  only  valueless,  but  a  false  guide  to  the 
innocent  reader,  and  should  not  be  allowed  a  place  in  any  library. 

It  is  our  impression  that  Mr.  Holcombe,  whose  name  is  reprinted  on  the 
title-page,  is  no  longer  among  the  living,  and  we  are  surprised  that  a  firm 
whose  publications  have  been  so  uniformly  valuable,  should  lend  its  name  to 
what  from  any  other  source  we  should  be  inclined  to  call  an  imposition. 

United  States  Digest :    A  Digest  of  Decisions  of  the  various  Courts  within  the 
United  States,    By  Benjamin  Vaughan  Abbott.    New  Series.    Vol- 
ume Vn.   Annual  Digest  for  1876.   Boston:   Little,  Brown,  &  Co.   1877. 
Our  opinion  of  Mr.  Abbott's  work  as  a  digester  must  be  familiar  to  all 
our  readers.  We  have  been  called  upon  to  review  his  different  works,  as  from 
time  to  time  they  have  appeared,  more  frequently  than  those  of  any  other 
author  or  compiler.    His  digests  are  valuable,  thorough,  and  reliable.    They 
are  prepared  with  great  industry  and  labor.    They  often  furnish  to  the  prao- 
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tising  lawyer  what  it  would  be  well-nigh  impossible  for  him  to  obtain  else- 
where; and,, by  their  service  in  one  case,  render  back  to  him  more  of  value 
than  all  he  has  expended  in  the  purchase  of  the  whole  series.  This  volume 
covers  the  reports  of  some  eight  courts  of  the  United  States,  and  of  thirty-five 
of  the  States,  contained  in  twelve  volumes  of  United  States  Reports,  and 
seventy-one  volumes  of  State  Reports;  being  in  each  instance  the  volumes  of 
reports  published  since  the  last  volume  of  this  series.  The  volume  contains, 
including  the  titles,  cross-references,  and  table  of  cases,  nine  hundred  and 
sixty-eight  pages;  and  any  criticism  of  its  mechanical  execution  would  be 
superfluous. 

The  Rule  in  Shelley^s  Case^  in  Pennsylvania.  Tabular  Statements  of  the  Deci- 
sions of  the  Supreme  Court.  By  Joseph  P.  Gross,  of  the  Philadelphia 
Bar  (a  Graduating  Essay  in  the  Law  Department  of  the  University  of 
Pennsylvania,  Class  of  *76).  Printed  by  order  of  the  Senate  of  Pennsyl- 
vania, Feb.  15,  ISrr.    Harrisburg:  B.  F.  Meyers,  State  Printer.    1877. 
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edition.    2  vols.    8to,  sheep,  $15.00.    Ward  &  Peioubet,  New  York. 
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Amos,  Sheldon.  Comparatiye  Surrey  of  Laws  in  Force  for  the  Prohibition,  Regu- 
lation, and  Licensing  of  Vice.    8to,  cloth,  18s.    Stevens  &  Sons,  London. 

Angell,  Joseph  K  A  Treatise  on  the  Law  of  Carriers  of  Goods  and  Passengers  by 
Land  and  by  Water.  Fifth  edition,  revised,  corrected,  and  enlarged,  by  John 
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tle Rock. 

Barton,  Charles.  History  of  a  Suit  in  Equity.  Reyised  and  enlarged  by  James  P. 
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BUck  Book  of  the  Admiralty :  Appendix.  —  Part  IV.  Edited  by  Sir  Trayers  Twiss. 
Royal  8yo,  half  Roxburghe,  10«.    London. 

Blanchard,  G.  A.,  and  Weeks,  E.  P.  The  Law  of  Mines,  Minerals,  and  Mining 
Water-Rights.  A  Collection  of  Select  and  Leading  Cases.  8yo,  sheep,  $7.50. 
Sumner  Whitney  &  Co.,  San  Francisco. 
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Gushing,  L.  S.  Manual  of  Parliamentary  Practice.  Revised  by  Edmund  L.  Cash- 
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Davidson,  Charies,  and  Dicey,  H.  T.  S.  Concise  Precedents  in  Conveyancing.  Tenth 
edition.    12mo,  doth,  16s.    Maxwell,  London. 
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English  Reports.  Edited  by  Nathaniel  C.  Moak.  Vol.  14.  8vo,  sheep,  $6.00. 
William  Gould  &  Son,  Albany. 

Fry,  Danby  F.  The  Lunacy  Acts.  Second  edition.  Post  Svo,  doth,  21«.  Knight, 
London. 

Goddard,  John  L.  Treatise  on  the  Law  of  Easements.  Second  edition.  Svo,  cloth, 
16s.    Stevens  &  Sons,  London. 

Greenwood's  Manual  of  the  Practice  of  Conveyandng.  By  Henry  Nelson  Capel 
Fifth  edition.    Svo,  cloth,  15s.    Stevens  &  Sons,  London. 

Handy  Book  for  Justices  of  the  Peace.  By  a  Devonshire  Justice.  Crown  8vo, 
clotli,  6t.    Reeves  &  Turner,  London. 
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UNITED   STATES. 

Devise  to  United  States.  —  United  States,  Plaintiffs  in  error  v.  Annie 
Fox  et  al.  —  United  States  Supreme  Court.  —  Charles  Fox,  of  the  city 
of  New  York,  who  died  in  February,  1870,  left  a  will,  wherein  he  devised  and 
bequeathed  his  whole  property,  after  payment  of  debts,  to  the  United  States, 
to  assist  in  discharging  the  national  debt.  On  proper  proceedings  before  the 
Surrogate  of  the  city  and  county  of  New  York,  he  held  that  the  will  was  valid 
as  a  bequest  of  personalty,  but  inoperative  as  a  devise  of  real  estate,  and  that 
the  latter  descended  to  the  heirs ;  and  entered  a  decree  accordingly.  On  appeal, 
this  decree  was  sustained  by  the  Court  of  Appeals  of  the  State,  and  has  now 
been  affirmed  by  the  Supreme  Court  of  the  United  States.  The  court,  in  its 
opinion  (Field,  J.),  says: — 

"  The  sole  question  for  our  consideration  is  the  validity  of  a  devise  to  the  United 
States  of  real  estate  situated  in  the  State  of  New  York.  The  question  is  to  be  deter- 
mmed  by  the  laws  of  that  State.  It  is  not  pretended  that  the  United  States  may 
not  acquire  and  hold  real  property  in  the  State,  whenever  such  property  is  needed 
for  the  use  of  the  government  in  the  execution  of  any  of  its  powers ;  as,  for  instance, 
when  needed  for  arsenals,  fortifications,  light-houses,  custom-houses,  court-houses, 
barracks,  hospitals,  or  for  any  other  of  the  many  public  purposes  for  which  such 
property  is  used.  And  when  the  property  cannot  be  acquired  by  voluntary  arrange- 
ment with  its  owners,  it  may  be  taken  against  their  will  by  the  United  States  in  the 
exercise  of  theur  power  of  eminent  domain,  upon  making  jast  compensation ;  a  power 
which  can  be  exercised  in  their  own  courts,  and  would  always  be  resorted  to  if, 
through  caprice  of  individuals  or  the  hostility  of  the  State  legislature,  or  other 
cause,  harassing  conditions  were  attached  to  the  acquisition  of  the  required  property 
in  any  other  way.    Kohl  v.  The  United  StaJtes,  1  Otto,  867. 

"  The  power  of  the  State  to  regulate  the  tenure  of  real  property  within  her  limits, 
and  the  modes  of  its  acquisition  and  transfer,  and  the  rules  of  its  descent,  and  the 
extent  to  which  a  testamentary  disposition  of  it  may  be  exercised  by  its  owners,  is 
undoubted.  It  is  an  established  principle  of  law,  everywhere  recognized,  arising 
from  the  necessity  of  the  case,  that  the  disposition  of  immovable  property,  whether 
by  deed,  descent,  or  any  mode,  is  exclusively  subject  to  the  government  within  whose 
jurisdiction  the  property  is  situated.  McCormckr.  Sturtivant,  10  Wheaton,  202. 
The  power  of  the  State  in  this  respect  follows  from  her  s<frereignty  within  her  limits, 
as  to  all  matters  over  which  jurisdiction  has  not  been  expressly  or  by  necessary  impli- 
cation transferred  to  the  Federal  Government.  The  title  and  modes  of  disposition 
of  real  property  within  the  State,  whether  inter  vivos  or  testamentary,  are  not  matters 
placed  under  the  control  of  Federal  authority.  Such  control  would  be  foreign  to  the 
purposes  for  which  the  Federal  Government  was  created,  and  would  seriously  em- 
barrass the  landed  interests  of  the  State. 
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"  Statutes  of  wills,  as  is  justly  observed  by  the  Court  of  Appeals,  are  enabling 
acts ;  and,  prior  to  the  statute  of  82  Henry  VIII.,  there  was  no  general  power  at  com- 
mon law  to  devise  lands.  The  power  was  opposed  to  the  feudal  policy  of  holding 
lands  inalienable  without  the  consent  of  the  lord.  The  English  statute  of  wills 
became  a  part  of  the  law  of  New  York,  upon  the  adoption  of  her  constitution,  in  1777 ; 
and,  with  some  modifications  in  its  language,  remains  so  at  this  day.  Every  person 
must,  therefore,  devise  his  lands  in  that  State  within  the  limitations  of  the  statute,  or 
he  cannot  devise  them  at  all.  His  power  is  bounded  by  its  conditions.  That  statute 
provides  that  a  devise  of  lands  may  be  made  '  to  any  person  capable  by  law  of  hold- 
ing real  estate ;  but  no  devise  to  a  corporation  shall  be  valid,  unless  such  corporation 
be  expressly  authorized  by  its  charter,  or  by  statute,  to  take  by  devise.' 

"  The  term  '  person,'  as  here  used,  applies  to  natural  persons,  and  also  to  artificial 
persons, — bodies  politic  deriving  their  existence  and  powers  from  legislation;  but 
cannot  be  so  extended  as  to  include  within  its  meaning  the  Federal  Government. 
It  would  require  an  express  definition  to  that  effect  to  give  it  a  sense  thus  extended. 
And  the  term  '  corporation  '  in  the  statute  applies  only  to  such  corporations  as  are 
created  under  the  laws  of  the  State.  It  was  so  held  by  the  Court  of  Appeals  in 
White  V.  Howard,  46  N.  Y.  164, 166 ;  and  its  construction  of  the  statute  is  conclusive 
upon  us.  A  devise  to  the  United  States  of  real  property  situated  in  that  State  is, 
therefore,  void. 

"  The  decree  of  the  Court  of  Appeals  is  accordmgly  afilrmed." 

•*A  Day's  Work." — United  States  v.  Martin,  —  The  decision  of  the 
Supreme  Court  in  this  case,  which  came  up  on  appeal  from  the  Court  of 
Claims,  is  a  fresh  and,  as  we  think,  a  useful  contribution  to  the  much-discussed 
matter  of  establishing  by  law  what  shall  constitute  '*  a  day's  work."  It  will 
be  remembered  that,  on  June  25, 1868,  Congress  passed  an  act  declaring  '^  that 
eight  hours  shall  constitute  a  day's  work  for  all  laborers,  workmen,  and 
mechanics  now  employed,  or  who  may  hereafter  be  employed,  by  or  on  behalf 
of  the  government  of  the  United  States  "  (Revised  Statutes,  §  3788).  In 
construing  this  enactment,  the  court  (Mr.  Justice  Hunt)  says:  — 

"  This  was  a  direction  by  Congress  to  the  ofilcers  and  agents  of  the  United  States, 
establishing  the  principle  to  be  observed  in  the  labor  of  those  engaged  in  its  service. 
It  prescribed  the  length  of  time  which  should  amount  to  a  day's  work  when  no  special 
agreement  was  made  upon  the  subject  There  are  several  things  which  the  act  does 
not  regulate,  which  it  may  be  worth  while  to  notice. 

"  First,  It  does  not  establish  the  price  to  be  paid  for  a  day's  work.  Skilled  labor 
necessarily  commands  a  higher  price  than  mere  manual  labor ;  and  whether  wages 
are  high  or  low  depends  chiefly  upon  the  inquiry,  whether  tliose  having  labor  to 
bestow  are  more  numerous  than  those  who  desire  the  service  of  the  laborer.  The 
English  statute  books  are  full  of  assizes  of  bread  and  ale,  commencing  as  early  as  the 
reign  of  Henry  II.,  and  regulations  of  labor ;  and  many  such  are  to  be  found  in  the 
statutes  of  the  several  States.  It  is  stated  by  Adam  Smith,  as  the  law  in  his  day, 
that  in  ShefiSeld  no  master-dntter  or  weaver  or  hatter  could  have  more  than  two  appren- 
tices at  a  time ;  and  so  lately  as  the  8  George  HI.,  and  which  remained  unrepealed  until 
1826,  an  act  was  passed  prohibiting,  under  severe  penalties,  all  master  tailors  in 
London,  or  within  five  miles  of  it,  from  giving,  or  their  workmen  from  accepting, 
more  than  two  shillings  and  seven  pence  halfpenny  a  day,  except  in  the  case  of  gen- 
eral mourning.  (Smith's  Wealthof  Nations,  126, 6,  Oxford  ed.  of  1869.)  A  different 
theory  is  now  almost  universally  adopted.    Principals,  so  far  as  the  law  can  give  the 
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power,  are  entitled  to  employ  as  many  workmen,  and  of  whatever  degree  of  skill  and 
at  whatever  price,  they  think  fit ;  and,  except  in  some  special  cases  (as  of  children  or 
orplians),  the  hours  of  labor  and  the  price  to  be  paid  are  left  to  the  determination  of 
the  parties  interested.  The  statute  of  the  United  States  does  not  interfere  with  this 
principle.  It  does  not  specify  any  sum  which  shall  be  paid  for  the  labor  of  eight 
hours ;  nor  that  the  price  shall  be  more  when  the  hours  are  greater,  or  less  when  the 
hours  are  fewer.  It  is  silent  as  to  every  thing,  except  the  direction  to  its  officers, 
that  eight  hours  shall  constitute  a  day's  work  for  a  laborer. 

**  Second,  The  statute  does  not  provide  that  the  employer  and  laborer  may  not 
agree  with  each  other  as  to  what  time  shall  constitute  a  day's  work.  There  are 
some  branches  of  labor,  connected  with  furnaces,  foundries,  steamer,  or  gas-works, 
where  the  labor  and  the  exposure  of  eight  hours  a  day  would  soon  exhaust  the 
strength  of  a  laborer,  and  render  him  permanently  an  invalid.  The  government 
officer  is  not  prohibited  from  knowing  these  facts,  nor  from  agreeing  when  it  is  proper 
that  a  less  number  of  hours  than  eight  shall  be  accepted  as  a  day's  work.  Nor  does 
the  statute  intend  that,  where  out-of-door  labor  in  the  long  days  of  summer  may  be 
offered  for  twelve  hours  at  an  uniform  price,  the  officer  may  not  so  contract  with  a 
consenting  laborer. 

"  We  regard  the  statute  chiefly  as  in  the  nature  of  a  direction  from  a  principal  to 
his  agent,  that  eight  hours  is  deemed  to  be  a  proper  length  of  time  for  a  day's  labor, 
and  that  his  contracts  shall  be  based  upon  that  theory.  It  is  a  matter  between  the 
principal  and  his  agent,  in  which  a  third  party  has  no  interest.  The  proclamation  of 
the  President  and  the  act  of  1872  are  in  harmony  with  this  view  of  the  statute. 

"  We  are  of  the  opinion,  therefore,  that  contracts  fixing  or  giving  a  different  length 
of  time  as  the  day's  work  are  legal  and  binding  upon  the  parties  making  them. 

*'  In  the  case  before  us,  the  dairafant  continued  his  work,  after  understanding  that 
eight  hours  would  not  be  accepted  as  a  day's  labor,  but  that  he  must  work  twelve 
hours,  as  he  had  done  before.  He  received  his  pay  of  ^.60  a  day  for  the  work  of 
twelve  hours  a  day,  as  a  calendar  day's  work  during  the  period  in  question,  without 
protest  or  objection.  At  that  time,  ordinary  laborers  imder  the  same  government 
received  but  $1.75  per  day  at  the  same  phice ;  and  those  engaged  in  the  same  depart- 
ment with  the  claimant  in  a  private  establishment,  at  the  same  place,  received  but 
$2  for  a  day's  work  of  twelve  hours ;  and  the  finding  adds, '  They  had  more  work  to 
do  than  the  claimant  had  while  similarly  employed.'^  The  claimant's  contract  was  a 
voluntary  and  a  reasonable  one,  by  which  he  must  now  be  bound. 

"  In  1873,  the  claimant  applied  for  the  same  arrears  of  pay  as  are  here  in  ques- 
tion, and  received  from  the  auditor  an  award  of  $205.63.  That  amount  was  paid  to 
the  claimant,  and  he  receipted  in  writing  in  full  for  the  account.  This  has  often 
been  held  in  this  court  to  be  a  bar  to  any  ftirther  claim.  United  States  v.  Justice, 
14  Wall.  585 ;  UniUd  States  v.  ChUd,  12  id.  282. 

"  These  principles  require  a  reversal  of  the  Judgment  of  the  Court  of  Gaims. 
The  case  is  remanded  to  the  Court  of  Claims,  with  directions  that  the  petition  of  the 
claimant  be  dismissed." 

Revised  Statutes.  —  It  is  said  that  ex-Secretary  Boutwell  has  com- 
pleted the  annotation  of  the  Constitution  in  the  progress  of  his  work  of  bring- 
ing out  a  new  edition  of  the  Revised  Statutes.  It  is  thought  the  whole  work 
may  be  finished  by  the  close  of  the  present  year. 
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COLORADO. 

Court  sitting  as  Jury.  —  One  of  the  county  courts  has  found  a  some- 
what novel  way  out  of  the  difficulty  of  deciding  upon  a  tangled  mass  of  facts. 
A  correspondent  of  the  Central  Law  Journal^  writing  to  that  paper,  says:  — 

"  The  county  courts  of  Colorado  are  nisi  prhu  courts,  having  concurrent  jurisdic- 
tion with  the  district  courts,  when  the  matter  in  controversy  does  not  exceed  $2,000. 
In  an  action  recently  hrought  in  the  county  court  of  this  county,  tried  hefore  the 
coiut  without  a  jury,  the  court  rendered  the  following  decision :   '  In  the  case  of 

V. ,  this  court,  sitting  as  a  jury,  has  heard  the  evidence,  and  the  court  as 

court  has  instructed  the  court,  sitting  as  a  jury,  as  to  the  law  in  the  case.  After  due 
deliberation  over  the  evidence  and  the  instructions,  the  court,  sitting  as  a  jury,  is 
obliged  to  announce  that  the  jury  cannot  agree ;  and  a  new  trial,  before  ano^er  jury, 
is  consequently  ordered. ' " 

FLORIDA. 

It  is  provided  by  the  new  jury  law  that  a  juror  who  does  not  have  a  knowl- 
edge of  reading,  writing,  and  arithmetic,  may  be  challenged  in  any  case  in 
which  such  knowledge  may  be  necessary  to  enable  the  jury  to  understand  the 
evidence. 

MASSACHUSETTS. 

Coroners.  —  The  much-discussed  and  troublesome  question  of  coroners 
received  a  satisfactory  solution,  so  far  as  Massachusetts  is  concerned,  at  the 
last  session  of  the  legblature  (Acts  of  1877,  ch.  200).  This  new  act  embodies 
substantially  the  changes  pointed  out  in  a  paper  in  our  last  number  (Notes 
on  Coroners)  as  desirable;  viz:  — 

"  1.  The  abolition  of  the  coroner's  jury. 

"  2.  The  abolition  of  the  office  of  coroner,  and  the  division  of  his  functions  between  — 

"a  Medical  officers  to  make  the  physical  examination,  and  testify  as  to  its 
results. 

"  b  Judicial  officers  to  hear  the  testimony  and  apply  the  law. 
"  8.  The  appointment  of  permanent  medical  officers  ...  for  the  former  duty. 
"  4.  The  transfer  of  the  latter  duty  to  the  courts  of  first  instance." 

Murder,  Suicide.  —  A  novel  and  exceedingly  curi'ous  question  of  law  arose 
in  Commonwealth  v.  Lucy  Ann  Mink,  The  defendant  was  indicted  for  the  mur- 
der of  one  Ricker.  At  the  trial  it  appeared  that  Ricker  came  to  his  death  from 
a  pistol-shot  wound;  that,  at  the  time  the  wound  was  received  (a  little  after 
ten  o'clock  in  the  evening),  he  and  the  defendant  were  together  in  a  room,  the 
door  of  which  was  closed,  so  that  it  oould  not  be  opened  from  the  outside  with- 
out a  key;  that  they  had  been  sitting  there  together,  without  a  light,  for  about 
two  hours  before  the  shot  was  fired;  that,  just  before  or  just  after  the  sound 
of  the  shot  was  heard  (the  evidence  was  conflicting  on  this  point),  a  noise  as 
of  a  scuffle  was  heard  in  the  room,  and  voices,  or  at  least  a  voice,  was  heard 
inside  the  room;  that  then  a  man  was  heard  to  cry  out,  **  Burst  open  the  door; 
I  am  shot,"  or  something  to  that  effect.     A  number  of  people  gathered  about 
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the  door.  The  door  was  burst  open,  and  the  man  was  found  with  his  arms 
thrown  around  the  woman  as  if  trying  to  hold  her;  and  she  had  a  pistol  in 
her  hand,  which  was  shortly  after  taken  from  her  by  force. 

The  defendant  testified  in  her  own  behalf.  She  said,  in  substance,  that 
she  had  been  engaged  to  be  married  to  Ricker;  that  he  had  shown  a  disposi- 
tion to  desert  her;  that  she  had  sought  this  interview  in  the  hope  of  bringing 
him  back  to  her;  and  that, failing  in  this  effort,  she  had  attempted  to  commit 
suicide;  and  that,  in  interfering  and  attempting  to  stop  her,  Ricker  had,  by 
accident,  received  the  wound  which  caused  his  death. 

In  charging  the  jury,  the  court,  referring  to  the  view  of  the  matter  pre- 
sented by  the  defendant's  testimony,  said:  — 

"  But  there  is  another  aspect  of  the  case,  which  on  consultation  the  court  have 
felt  it  their  duty  to  present  to  you,  although  it  has  not  been  made  prominent  in  the 
argument  that  has  been  addressed  to  you  on  either  side.  Suppose  the  shooting  were 
then  a  matter  of  accident.  If  it  were  a  mere  accident,  strictly  and  purely  and  literally 
an  accident,  such  as  might  happen  fVom  the  dropping  of  a  pistol  on  the  floor,  and 
death  ensued,  it  would  not  be  a  criminal  act  on  the  part  of  the  defendant.  It  would 
be  a  matter,  you  might  say,  in  which  she  was  guilty  of  carelessness ;  but  she  would 
not  be  guilty  of  either  murder  or  manslaughter,  and  she  would  not  be  guilty  of  any 
crime  which  could  be  animadverted  upon  in  the  criminal  courts.  But  there  is  a  kind 
of  accident  which  might  happen,  which  would  still  leave  her  to  some  extent  respon- 
sible as  a  criminal.  I  understand  her,  in  her  testimony,  to  say  that  she  pat  the 
pistol  to  her  head,  or,  at  any  rate,  that  she  took  it  out  of  her  trunk,  with  the  inten- 
tion of  committing  suicide.  Well,  if  that  were  true,  gentlemen,  what  would  be  the 
position  of  the  case  ?  and  how  would  she  stand  in  this  court  ?  In  all  indictments  for 
murder  there  are  three  verdicts,  either  one  of  which  it  would  he  competent  for  the 
jury  to  render,  according  to  the  evidence.  That  is  to  say,  the  jury  might  find  the 
defendant  guilty  of  murder  in  the  first  degree ;  they  might  find  her  guilty  of  mur- 
der in  the  second  degree,  and  not  in  the  first ;  they  might  find  her  guilty  of  man- 
slaughter ;  or  they  might  find  her  guilty  of  not  any  form  of  crime.  Well,  now, 
supposing  that  you  beheve  her  story,  and  that  she  did  put  the  pistol  to  her  head 
with  the  intention  of  committing  suicide,  she  was  about  to  do  a  criminal  and  unlaw- 
ful act,  and  that  which  she  had  no  right  to  do.  It  is  true,  undoubtedly,  that  suicide 
cannot  be  punished  by  any  proceedings  of  the  courts,  for  the  reason  that  the  party 
who  killed  himself  has  placed  himself  beyond  the  reach  of  justice,  and  notliing 
can  be  done.  But  the  law,  nevertheless,  recognizes  suicide  as  a  criminal  act,  and 
the  attempt  at  suicide  as  also  criminal.  It  would  be  the  duty  of  any  by-stander  who 
saw  such  an  attempt  about  to  he  made,  as  a  matter  of  mere  humanity,  to  interfere 
and  try  to  prevent  it.  And  the  rule  is,  that,  if  a  homicide  is  produced  by  the  doing 
of  an  unlawful  act,  although  the  killing  was  the  last  thing  the  party  about  to  do  it 
had  in  his  mind,  it  would  be  an  imlawful  killing,  and  the  party  would  incur  the 
responsibility  which  attaches  to  the  crime  of  manslaughter.  Then,  gentlemen,  you 
are  to  inquire,  among  other  things,  —  and  if  you  reach  that  part  of  the  case, — Did 
this  woman  attempt  to  commit  suicide  in  his  presence  ?  And  if  she  did,  I  shall  have 
to  instruct  you  that  he  would  have  a  right  to  interfere  and  try  to  prevent  it  by  force. 
He  would  have  a  perfect  right,  and  I  think  I  might  go  fUrther  and  say  that  it  would 
be  his  duty,  to  take  the  pistol  away  from  her,  if  he  possibly  could,  and  to  use  force  for 
tliat  purpose.  If,  then,  in  the  course  of  the  struggle  on  his  part,  to  get  possession  of 
the  pistol,  to  prevent  the  person  from  committing  suicide,  —  if  in  the  course  of  such 
straggle  the  pistol  went  off  accidentally,  and  he  lost  his  life  in  that  way,  —  it  would 
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be  a  case  of  manslaughter ;  and  it  would  not  be  one  of  those  accidents  which  would 
excuse  the  defendant  from  being  held  criminally  accountable." 

At  a  later  part  of  the  charge,  returning  to  the  subject,  the  court  said:  — 

"Did  she  get  herself  into  such  a  condition  of  despondency  and  disappointment 
that  she  was  trying  to  commit  suicide,  and  was  about  to  do  so  ?  If  that  was  her 
condition,  —  if  she  was  making  that  attempt,  and  he  interfered  to  prevent  it,  and  got 
injured  by  an  accidental  discharge  of  the  pistol,  as  I  told  you  it  would  be  man- 
slaughter." 

And  again:  — 

"If,  on  the  contrary,  you  find  it  was  an  accident  occurring  in  such  case  as  I 
have  described,  in  an  attempted  suicide ;  if  you  think  that  it  is  an  accidental  kill- 
ing, but  not  justified  by  the  circumstances  under  which  she  stood  at  the  time,  —  not 
accidental,  as  being  a  pure  accident ;  but  criminal,  as  being  the  result  of  a  wrongful 
act  on  her  part, — it  would  be  your  duty  to  find  her  guilty  of  manslaughter,  and  not 
of  murder  in  either  degree." 

The  jury  apparently  adopted  the  defendant's  account  of  the  occurrence  as 
the  true  one,  as  they  returned  a  verdict  of  manslaughter.  The  defendant, 
however,  has  filed  exceptions  to  the  rulings  of  the  court,  that  the  accidental 
shooting  of  Ricker  while  she  was  attempting  to  commit  suicide  rendered  her 
guilty  of  manslaughter;  and  the  case  goes  to  the  full  oourt  on  that  point. 

It  is  worth  noting,  in  this  connection,  that  in  Cammontoealth  v.  I>enni$ 
(105  Mass.  162),  it  was  held  that  an  attempt  to  oonmiit  suicide  was  not  indict- 
able in  Massachusetts.  In  the  last-named  case,  the  court  said  that  the  legisla- 
ture, having  dealt  as  a  whole  with  the  matter  of  attempts  to  commit  crime 
(Gen.  Stat.,  ch.  168,  §  8),  the  common  law  on  the  subject  was  repealed  by 
implication;  and  that,  it  being  provided  by  that  act  that  in  no  case  should 
the  punishment  for  an  attempt  exceed  one-half  the  penalty  affixed  to  the  com- 
mission of  the  crime,  no  punishment  was  provided  for  an  attempt  to  commit 
suicide,  as  the  act  itself  was  not  punishable  by  the  law  of  the  State;  and 
therefore  that  the  person  making  such  an  attempt  was  not  indictable. 

The  Sunday  Laws. — The  case  of  Smith  v.  Boston  Sf*  Maine  Railroad, 
120  Mass.  490,  in  which  a  majority  of  the  Supreme  Court  held  that  a  man 
unlawfully  travelling  along  the  street  on  the  Lord's  day  cannot  maintain  an 
action  against  a  railroad  company  for  injuries  sustained  by  him  at  a  railroad 
crossing,  through  the  negligence  of  the  company's  servants,  has  certainly 
pushed  the  doctrine  that  a  man  violating  the  Sunday  law  cannot  recover  for 
injuries  sustained  while  so  doing,  further  than  any  case  in  our  knowledge, 
except,  perhaps,  the  case  of  Gregg  v.  Wyman,  4  Gush.  822,  expressly  overruled 
in  Hall  v.  Corcoran,  107  Mass.  251 ;  and  it  does  not  seem  to  ns  reconcilable 
with  this  last  case,  or  with  the  previous  cases  of  Welch  v.  Wesson ,  6  Gray,  505, 
Cox  V.  Cook,  14  Allen,  165,  and  Steele  v.  Burkhardt,  104  Mass.  69. 

Smith  was  passing  along  the  street  on  secular  business:  he  came  to  the 
railroad  crossing,  and  was  there  injured  by  the  negligence  of  the  railroad 
company.  His  case  would  seem  to  fall  exactly  within  the  language  of  Chief 
Justice  Chapman  in  Steele  v.  Burkhardt,  quoted  with  approval  by  Mr.  Justice 
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Gray  in  HcUl  v.  Corcoran,  that,  "  while  no  person  can  maintain  an  action  to 
which  he  must  trace  his  title  through  his  own  breach  of  the  law,  yet  the  fact 
that  he  is  breaking  the  law  does  not  leave  him  remediless  for  injuries,  wil- 
fully or  carelessly  done  to  him,  and  to  which  his  own  conduct  has  not  contrib- 
uted." And  the  facts  of  the  two  cases  are  almost  exactly  similar.  In  Steele 
y.  Burkhardt,  a  man  illegally  left  his  horse  and  wagon  in  the  street,  in  a  man- 
ner forbidden  by  a  municipal  ordinance;  held,  that  he  might  maintain  an 
action  against  a  person  negligently  driving  against  it.  In  Smith  v.  Boston  ff 
Maine  Railroad j  Smith  was  illegally  passing  along  the  street;  held,  that  he 
could  not  maintain  an  action  against  a  railroad  company  for  negligently 
injuring  him  at  a  crossing.  We  must  confess  ourselves  to  be  at  a  loss  to  see 
the  distinction  between  the  cases. 

Welch  V.  Wesson,  the  leading  authority  relied  upon  in  Steele  v.  Burkhardt,  is, 
if  possible,  a  still  stronger  case.  The  plaintiff  and  defendant  were  illegally 
engaged  in  trotting  their  horses  against  each  other,  and,  while  so  doing,  the 
defendant  wilfully  ran  the  plaintiff  down;  Tield,  that  the  plaintiff  could  main- 
tain an  action  against  the  defendant  for  the  injury  thus  suffered.  This  case 
has  never  been  questioned. 

In  Hall  V.  Corcoran,  in  which  all  the  cases  are  very  ably  reviewed  by  Mr. 
Justice  Gray,  and  Gregg  v.  Wyman  was  expressly  and  unanimously  overruled, 
it  was  decided  that  a  person  who  hires  a  horse  of  its  owner  to  drive  to  a  par- 
ticular place,  and  drives  it  to  another  place,  is  liable  in  tort  for  the  conversion 
of  the  horse,  although  the  contract  was  made  on  the  Lord's  day,  for  pleasure 
only,  as  both  parties  knew,  and  therefore  illegal  and  void.  The  learned 
judge  said,  that  **  the  defendants'  liability  for  the  injury  done  by  them  to  the 
plaintiff's  property  is  not  affected  by  tiie  question,  whether  the  contract 
between  the  parties  was  valid  or  void  in  law,  or  whether  there  was  or  was 
not  any  such  contract  in  fact.  The  contract  need  not,  therefore,  be  shown  by 
the  plaintiff;  and,  if  proved  by  the  defendants,  by  cross-examination  of  the 
plaintiff's  witnesses  or  otherwise,  it  has  nothing  to  do  with  the  plaintiff's  cause 
of  action  against  the  defendants." 

We  think  this  principle  should  have  been  applied  in  SmWi  v.  Boston  ^  Maine 
Railroad.  The  defendants  negligently  injured  the  plaintiff,  while  he  was  pass- 
ing along  the  public  streets  of  the  city.  Why  he  was  in  the  street,  or  the  fact 
that  he  was  there  for  an  unlawful  purpose,  had  no  more  to  do  with  the  plain- 
tiff's right  of  action  for  injuries  received  by  the  defendant's  negligence  than 
the  fact  that  the  plaintiff  was  racing  had  to  do  with  his  right  of  action  for 
wilful  injuries  inflicted  by  the  defendant  in  Welch  v.  Wesson,  or  the  fact  that 
the  plaintiff  had  unlawfully  let  his  horse  to  the  defendants  had  to  do  with  his 
right  of  action  for  its  subsequent  conversion  in  Hall  v.  Corcoran,  The  action 
was  solely  for  tort,  and  not  founded  on  any  contract.  It  differs  from  an 
action,  under  similar  circumstances,  against  the  city,  for  injury  suffered  by  the 
plaintiff  from  a  defect  in  the  street;  for  the  liability  of  the  city  therefor  rests 
solely  on  statute,  and  only  to  those  who  are  using  the  street  for  lawful  pur- 
poses. It  differs  from  an  action,  under  similar  circumstances,  by  a  passenger 
against  a  common  carrier  (assuming  Stanton  v.  Metropolitan  Railway,  14  Gray, 
485,  to  have  been  correctly  decided) ;  because  that  rests  upon  the  illegal  con- 
tract of  carriage,  which  was  thought  to  be  the  basis  of  the  plaintiff's  suit. 
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But  see,  contra^  Philadelphia,  Wilmington^  Sf  Baltimore  Railroad  v.  Philadelphia 
{f  Havre  de  Grace  Towboat  Company,  23  How.  218;  Mohney  v.  Cook,  26  Penn.' 
St.  342 ;  Carroll  v.  Staten  Island  Railroad,  58  N.  Y.  126 ;  and  the  Massachusetts 
Statute  of  1877,  c.  232,  changing  the  law  from  what  it  was  decided  to  be  in 
Stanton  v.  Metropolitan  Railway, 

It  ought  to  be  said  that,  in  Smith  y.  Boston  and  Maine  Railroad,  the  court 
places  the  decbion  solely  on  the  plaintiff's  illegal  travelling,  and  takes  no 
notice  of  the  point  which  we  are  considering;  and  none  of  the  cases  we  have 
relied  upon  is  cited.  But  it  can  hardly  be  that  in  a  case  in  which  the  court 
was  not  unanimous,  and  in  which  its  decision  was  so  inequitable,  the  other 
grounds,  upon  which  we  think  the  action  was  maintainable,  were  overlooked, 
and  that  Welch  v.  Wesson  and  Hall  v.  Corcoran  escaped  the  attention  of  the 
learned  judges.  Be  this  as  it  may,  we  cannot  but  think  the  decision  wrong  as 
well  as  harsh,  and  one  not  likely  to  be  followed. 

A.  L.  SouLE,  Esq.,  of  Springfield,  has  been  appointed  an  associate  justice 
of  the  Supreme  Judicial  Court,  to  fill  the  vacancy  occasioned  by  the  resigna- 
tion of  Judge  Devens  on  his  appointment  to  the  office  of  Attorney-General  of 
the  United  States. 

MINNESOTA. 

Marriage.  —  State  of  Minnesota  v.  Leo  Miller  and  Mattie  Strickland, 
The  defendants  in  this  case,  who  seem  to  have  set  somewhat  wide  bounds  to 
the  liberty  of  conscience  which  they  supposed  the  Constitution  guaranteed 
them,  entered  into  the  following  contract:  — 

"  Union,  Civil  and  Conjugal :  The  undersigned,  this  second  day  of  November, 
A.D.  1876,  enter  into  a  business  partnership,  under  the  name  of  Miller  &  Strickland, 
on  the  following  conditions,  to  wit :  That  all  earnings  and  profits  arising  fi'om  our 
individual  and  joint  labors,  whether  in  departments  of  literature,  art,  science, 
mechanics,  agriculture,  or  trade,  shall  be  shared  and  held  equally. 

**  Believing  that  the  divine  principle  of  love,  drawing  together  two  kindred  souls, 
is  the  only  binding  law  in  the  conjugal  union  of  the  sexes,  and  the  only  law  making 
right  such  intimate  relations,  we  are  also  happy  to  confess  to  each  other,  to  God,  and 
His  angels,  and  to  all  the  world,  the  existence  of  a  mutual  affection  known  by  that 
name ;  and  we  deliberately  join  heart  and  hand  in  this  most  sacred  of  all  unions, 
hoping  and  praying  that  the  tie  that  binds  us  may  last  through  life  and  survive  the 
grave. 

'*  Should  this  union  be  blessed  by  offspring,  we  jointly  and  severally  pledge  our- 
selves, our  assigns  and  administrators,  to  foster  and  support  them  during  the  depen- 
dent years  of  infancy  and  youth ;  supplying  their  physical  wants,  and  rearing  them  in 
principles  of  virtue  and  knowledge,  to  the  best  of  our  ability  and  judgment 

"  This  simple  form  of  conjugal  union  we  are  constrained  to  adopt  fi'om  the  deepest 
conscientious  convictions  of  right  and  duty ;  and  we  sincerely  regret  that  condition 
of  society,  which,  if  we  would  be  true  to  ourselves,  makes  it  necessary  for  us  to 
oppose  the  opinions  of  a  majority  of  our  fellow-creatures ;  disregarding  the  laws 
and  customs  which  they  assume  to  make  for  the  control  of  an  affection  between  the 
sexes,  which  we  believe  is,  and  of  divine  right  ought  to  be,  free. 

"  Chicago,  lU.,  Nov.  2, 1875. 

"  (Signed)  Leo  Millbb, 

"(Signed)  Mattib  Strickland.** 
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The  district  attorney,  however,  took  a  different  view  of  the  constitutional 
rights  of  the  defendants,  and  promptly  indicted  them  for  lascivious  cohabita- 
tion. The  case  was  tried  on  an  agreed  statement  of  facts,  which  set  out  the 
above  agreement,  admitted  that  the  parties  lived  together  in  pursuance  of  it, 
and  that  no  marriage  ceremony  between  them  had  ever  been  performed ;  and 
submitted  their  right  so  to  live  together  to  the  court,  subject  to  the  right  of 
appeal.  The  court  below  found  the  defendants  guilty,  and  they  appealed. 
The  Supreme  Court  has  affirmed  the  judgment,  saying:  — 

'*  The  question  sought  to  be  presented  and  argued  by  appellant  is  not  properly 
before  us  for  consideration.  The  return  to  the  appeal  contains  no  exceptions  taken 
to  *  any  opinion,  direction,  or  judgment '  of  the  court  below,  and  settled,  allowed,  and 
made  a  part  of  the  judgment  roll,  as  prescribed  by  sec.  7,  chap.  117,  of  the  General 
Statutes. 

"  Hence,  the  only  question  which  can  be  considered  upon  the  record  before  us  is 
as  to  the  sufficiency  of  the  indictment  to  support  the  judgment. 

**  As  appellant  makes  no  question  of  this  character,  and  none  is  apparent  to  the 
court,  the  judgment  is  affirmed." 

Probably,  in  their  next  articles  of  co-partnership,  the  defendants  will 
include  a  **  department  '*  of  law,  as  well  as  of  literature,  art,  and  science. 

NEW  YORK. 

Emma  Mine.  —  Fraudulent  Representations. — Fees  op  Jurors. 
The  case  of  the  Emma  Mining  Company  v.  Trenor  W.  Park  et  als,,  brought  to 
recover  damages  resulting  from  alleged  fraudulent  representations  as  to  the 
value  of  the  mine  sold  to  the  plaintiffs,  has  resulted  in  a  verdict  for  the 
defendants.  The  trial  began  Dec.  13,  1876,  and  continued  for  the  extraor- 
dinary time  of  seventy  odd  working  days.  The  case  has  attracted  much 
attention,  not  only  on  account  of  the  unusual  length  of  time  spent  in  trying 
it,  and  of  the  importance  of  the  questions  of  law  it  involved,  but  by  reason 
of  a  sort  of  international  importance  attaching  to  it,  owing  to  the  unhappy 
connection  with  the  matter  of  our  late  minister  to  England.  The  following 
summary  account  of  the  trial,  which  we  take  from  the  Albany  Law  Journal, 
will  be  found  of  interest :  — 

"  The  case  was  this :  In  November,  1871,  the  Emma  Mine  was  owned  by  the 
Emma  Silver  Mining  Company,  of  New  York.  All  the  shareholders  of  that  com- 
pany had  united  in  an  agreement,  whereby  the  stock  of  the  company  was  transferred 
to  Messrs.  Park,  Baxter,  and  two  others,  to  sell  the  entire  stock  of  the  corporation, 
or  any  part  of  it,  and  to  distribute  the  proceeds  among  the  stockholders. 

**  Mr.  Park  proceeded  to  London,  and  there  made  a  contract  with  Albert  Grant 
&  Co.,  by  which  the  latter  were  to  organize  a  joint-stock  company  for  the  purchase 
of  the  mine,  at  the  price  of  £1,000,000  sterling.  By  this  agreement,  Grant  &  Co. 
were  to  receive  £100,000  for  their  services  and  expenses  in  '  floating '  the  enterprise, 
besides  commissions  on  sales  of  stock,  from  which  they  eventually  received 
£100,000  more. 

"  General  Schenck,  American  Minister  to  England,  was  induced  to  consent  to 
become  a  director  in  the  proposed  company.  Largely  through  the  influence  of  his 
name,  several  Englifh  gentlemen  of  official  and  social  prominence  also  consented  to 
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become  directors,  and  the  Emma  Silver  Mining  Company  (limited),  of  London,  was 
organized.    Messrs.  Park  and  Baxter  were  among  the  directors. 

"  The  directors  issued  a  prospectus  setting  forth  all  the  material  facts  relative  to 
the  character,  past  history,  and  value  of  the  mine.  All  the  stock  was  immediately 
subscribed  for.  The  prospectus  announced  that  monthly  dividends  of  one  and  a 
half  per  cent  would  be  paid,  commencing  on  the  first  day  of  the  month  next  ensuing. 
It  contained  extracts  from  the  report  by  Prof.  Silliman,  of  Yale  College,  and  from  a 
letter  of  Prof.  W.  T.  Blake,  describing  the  mine  in  glowing  terms. 

**  Beside  the  mine,  the  new  company  was  to  acquire  upon  the  purchase  2,800  tons 
of  ore,  in  transit  from  the  mine  to  England,  for  smelting,  of  the  estimated  value  of 
£2S  per  ton,  and  j£46,800  proceeds  of  ore  recently  raised  from  the  mine  and  sold. 
The  prospectus  stated  that  this  ore  had  all  been  raised  within  four  months,  and  that 
tlie  net  yield  of  the  mine  within  that  period  had  been  £231,000.  For  the  mine  and 
property  the  company  paid  £1,000,000,  —  half  in  paid-up  shares,  half  in  cash. 

**  The  company  took  possession,  and  continued  to  operate  the  mine  until  the  ore 
gave  out.  It  paid  dividends  of  one  and  one-half  per  cent,  montlily,  for  thirteen 
months,  and  then  dividends  ceased. 

"  It  appeared  in  evidence  that  Grant  &  Co.  had  paid  CoL  Sturt,  an  army  officer, 
£10,000,  for  his  influence  in  inducing  some  of  the  members  of  Parliament  to  become 
directors ;  that  qualifying  shares  of  the  value  of  £600  had  been  presented  to  each 
of  tlie  directors ;  and  that  Jay  Cooke,  McCulloch,  &  Co.,  whose  names  were  referred 
to  as  the  bankers  of  the  company,  received  £25,000.  Whether  Park  was  a  party  to 
these  payments  was  a  point  in  dispute  upon  the  testimony. 

**  After  Mr.  Park's  arrival  in  London,  and  before  he  arranged  with  Grant  &  Co. 
to  bring  out  the  company,  he  had  entered  into  negotiations  with  Coats  &  Hankey, 
stockbrokers,  to  bring  it  out.  They  required  a  report  on  the  mine  from  some  one 
to  be  selected  by  themselves,  and  they  selected  Prof.  Silliman.  He  was  to  make  an 
examination,  and  report  to  them,  but  at  the  expense  of  the  vendors.  He  did  make 
the  report,  and  was  paid  therefor  |25,000  by  the  vendors. 

**  After  the  mine  had  given  out,  the  corporaUon  brought  suit  against  Park  and 
Baxter  for  fraud  in  the  sale,  alleging  that  it  was  a  fraud  from  beginning  to  end.  It 
was  also  alleged  that  it  was  effected  by  firaudulent  suppression  and  misrepresentation 
of  material  facts.  The  misrepresentations  relied  on  were  the  statements  as  to  the 
past  yield,  character,  and  condition  of  the  mine  as  represented  in  the  prospectus  and 
in  Prof.  Silliman's  report 

"  A  vast  mass  of  testimony  was  introduced  upon  the  trial.  The  reading  of  depo- 
sitions taken  in  Utah  and  in  London  occupied  over  a  month.  A  large  number  of 
experts  were  examined  upon  geological  and  mineralogical  fiicts ;  mining  engineers, 
superintendents,  and  assayers  were  examined,  and  testimony  was  given,  relative  to 
the  Focal  mining  laws  and  customs  of  Utah,  and  as  to  the  commercial  usages  in 
England,  particularly  those  of  the  Stock  Exchange  of  London. 

"  The  case  presented  a  great  many  questions  of  law,  some  arising  upon  English 
statutes  and  decisions  in  construction  in  regard  to  joint-stock  companies ;  others, 
upon  mining  laws  and  territorial  decisions  in  regard  to  effect  of  location  and  scope 
of  patents.  But  those  of  most  general  interest  to  the  profession  involved  the  right  of 
the  corporation  to  maintain  the  action ;  the  evidence  by  which  it  was  to  be  made  out ; 
and  the  effect  upon  the  transaction  of  the  relations  of  the  vendors  to  the  vendee,  the 
former  being  directors  of  the  latter. 

**  The  plaintiff  was  organized  for  the  express  purpose  of  purchasing  the  Emma 
Mine,  and  the  defendants  were  made  directors  to  carry  out  that  purpose.  It  was 
claimed  that  the  corporation  could  not  maintain  the  action ;  that  while  stockholders 
could  recover  upon  proper  proof,  no  right  of  action  arose  in  favor  of  the  plaintiff ; 
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that  the  prospectus  issued  bj  the  directors  was  the  act  of  the  corporation,  and  could 
not  be  the  Tehicle  of  fraudulent  representations  to  the  corporation ;  that,  as  the 
defendants  were  directors,  the  corporation  was  chargeable  with  notice  of  all  the  facts 
of  which  they  had  notice,  and  in  regard  to  which  they  took  official  action. 

"  The  court  held,  that,  if  the  corporation  was  induced  to  part  with  the  corporate 
funds  by  fraud  or  deceit,  it  could  maintain  an  action  for  its  damages ;  that  this  could 
only  be  shown  by  proof  that  its  directors  had  been  induced  by  deceit  to  purchase ; 
that  this  was  not  shown  by  proof  that  a  prospectus  containing  false  representations 
had  been  issued ;  that  although  every  stockholder  might  hare  subscribed  on  the  fiuth 
of  the  prospectus,  and  thus  tonished  the  ftmd  for  the  purchase,  proof  to  such  effect 
was  not  competent ;  that  the  sole  question  was  whether  the  defendants  had  deceived 
their  co-directors,  and  induced  the  corporation  to  make  the  purchase  and  part  with 
its  money ;  that,  in  connection  with  evidence  of  the  participation  of  the  defendants 
in  the  preparation  of  the  prospectus,  the  prospectus  was  admissible  as  evidence  of 
representations  made  by  or  sanctioned  by  the  defendants  to  their  co^Urectors ;  and, 
as  it  was  approved  by  all  the  directors,  was  evidence  that  the  co-directors  relied 
upon  the  truth  of  its  statements. 

"  The  court  also  held,  that  as  the  defendants  occupied  fiduciary  relations  toward 
the  corporation,  they  were  bound  to  the  duty  of  full  disclosure  of  all  material  facts, 
and  were  liable  for  fraud  if  they  withheld  mformation  as  to  material  facts,  intending 
thereby  to  mislead  thehr  co-directors;  that  they  could  not  shield  themselves  by 
silence ;  and,  if  their  co-directors  were  induced  to  purchase  the  property  upon  the 
assumption  of  the  truth  of  material  facts  which  defendants  knew  did  not  exist,  the 
defendants  were  liable. 

"  The  court  held,  that  if  the  defendants  misled  their  co-directors  by  fraudulent 
suppression  or  representation,  the  cause  of  action  inured  to  the  corporation,  and  it 
could  recover  damages  for  the  fraud ;  that  it  could  not  recover  upon  proof  that  the 
shareholders  were  misled,  who  subscribed  for  the  stock,  and  thus  furnished  the  funds 
for  the  purchase ;  and  that  the  prospectus  was  only  important  in  so  far  as  it  evidenced 
representations  made  by  the  defendants  to  their  co-directors. 

"  The  court  also  held  that  fraudulent  practices  in  procuring  influential  persons  to 
become  directors,  or  in  commending  the  enterprise  to  the  favor  of  shareholders,  were 
not  and  could  not  be  a  substantive  cause  of  action,  but  might  be  considered  by  the 
Jury  upon  the  question  of  scienter, 

"  There  was  a  large  amount  of  evidence  tending  to  show  that  the  defendants 
fdlly  believed  the  truth  of  the  representations  in  the  prospectus,  and  in  Prof.  Silli- 
man's  report  as  to  the  history,  character,  and  value  of  the  property. 

"  The  jury  undoubtedly  concluded  that,  although  illegitimate  and  dishonorable 
practices  were  used  to  organize  the  company  and  float  the  enterprise,  the  defendants 
were  not  guilty  of  any  fraudulent  intent ;  in  short,  that  they  wanted  the  co-operation 
of  men  of  prominence  to  give  credit  to  the  specuhition,  but  did  not  expect  them  to 
lend  themselves  to  any  fraud,  and  Mly  believed  that  the  property  was  all  it  was 
represented. 

**  By  reason  of  the  great  length  of  the  trial,  the  counsel  for  both  sides  proposed 
that  $6,000  additional  compensation  be  given  to  the  jury :  but  the  court  held,  that  it 
could  not  sanction  the  proposition ;  that  the  law  which  exacts  jury  service  of  the 
citizen  prescribes  the  compensation,  and  court  had  no  authority  to  diminish  or 
increase  it  because  of  the  curcumstances  of  a  particular  case ;  that  it  is  to  be  assumed 
the  law  was  passed  upon  full  deliberation,  and  to  increase  the  compensation  it  awards 
would  be  an  imputation  upon  the  justice  and  wisdom  of  the  law,  and,  therefore,  an 
impropriety ;  that,  under  such  circumstances,  the  court  should  not  sanction  in  the 
parties  what  it  would  not  do  of  its  own  motion. 
TOL.  XI.  61 
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'*  Farther,  that  the  action  propofed  would  iotrodace  a  dangerous  precedent 
Similar  action  might  be  suggested  by  it  in  future  cases,  and  it  might  happen  that 
suggestions  would  proceed  from  parties  ^r  from  Jurors  for  extra  compensation  in 
cases  far  less  meritorious  than  this ;  that  its  tendency  would  be  to  tempt  parties  to 
bid  for  the  fitvor  of  juries,  by  proposing  extra  compoisation,  knowing  the  adverse 
party  might  be  unable  or  unwilling  to  assent. 

"  In  short,  that  it  would  open  the  door  of  the  jury  box  to  impure  and  demoralizing 
influences,  and  for  that  reason  should  be  discountenanced." 

PENNSYLVANIA. 

CoNTBOL  OF  Body  aftbb  Death.  —  A  dispute  of  very  rare  occurrence 
arose  in  Lowry  v.  PliU^  lately  determined  by  the  Court  of  Common  Pleas  in 
Philadelphia.  The  facts  were  these:  Mrs.  Henrietta  Lowry  died  in  Jan- 
nary,  1866,  at  Philadelphia,  in  a  house  bought  and  fnmished  for  her  by 
one  of  her  sons,  Lowry  D.  Lowry,  then  living  in  Peru.  At  the  time  of  her 
death,  neither  Mrs.  Lowry  nor  either  of  her  children  owned  any  place  of 
burial,  and  she  was  buried  in  a  lot  in  Laurel  Hill  Cemetery,  belonging  to  her 
sister,  Sophia  W.  Plitt.  Mrs.  Lowry*s  father,  mother,  and  four  sisters  had 
been  buried  in  the  same  lot,  and  she  was  buried  there  without  any  objection 
on  the  part  of  those  of  her  children  who  were  present.  Afterwards,  Lowry  D. 
Lowry  returned  to  Philadelphia,  and  died,  leaving  a  will,  in  which  he  directed 
that  the  sum  of  $5,000  should  be  spent  in  building  a  vault  in  Laurel  Hill 
Cemeteiy,  in  which  he  wished  that  the  remains  of  his  mother,  and  of  certain 
other  relatiiRS,  should  be  placed.  On  completion  of  the  vault,  the  executors 
attempted  to  enter  Mrs.  Plitt's  lot,  for  the  purpose  of  removing  Mrs.  Lovny's  - 
remains;  but  were  prevented  by  Mrs.  Plitt,  and  Mrs.  Edwards,  a  daughter  of 
Mrs.  Lowry.  The  executors,  together  with  three  of  the  sons  of  Mrs.  Lowry, 
thereupon  filed  their  biU  against  Mrs.  PUtt,  Mrs.  Edwards,  and  the  Laurel 
Hill  Cemetery,  praying  an  injunction  forbidding  the  respondents  from  hinder- 
ing the  removal.  The  respondents  set  up  in  their  answer  that  Mrs.  Lowry, 
'*  before  her  death,  had  repeatedly  expressed  a  desire  to  be  buried  in  that  lot, 
and  on  her  death-bed  gave  express  directions  to  that  effect;"  and  that  such 
removal  would  do  great  violence  to  the  feelings  of  the  respondents. 

Before  argument  one  of  the  sons,  party  plaintiff,  died,  and  another  with- 
drew from  the  cause  and  opposed  the  removal. 

The  case  was  heard  on  bill  and  answer,  and  the  bill  ordered  to  be  dismissed, 
the  court  (Finletter,  J.)  saying:  — 

"  The  controversy  is  about  the  right  to  disinter  and  remove,  after  appropriate 
obsequies,  which  were  considered  by  all  interested  as  final. 

**  In  Wynkoop  v.  Wynhwp,  6  Wright,  298,  it  is  clearly  and  broadly  decided  that, 
after  interment,  all  control  over  the  remains  is  with  the  next  of  kin.  The  reasoning 
which  transfers  this  right  fsom  the  widow  is  not  satisfactory ;  because  it  does  not 
seem  to  be  based  upon  principle  or  reason,  apd  is  repugnant  to  the  best  feelings  of 
our  nature. 

"  Such  a  right  must  necessarily  be  in  the  next  of  living  kin.  It  is  only  the  living 
who  can  give  the  protection,  or  be  burdened  with  the  duty  of  protection,  from  which 
the  right  springs.  It  is  only  the  living  whose  feelings  can  be  outraged  by  any  unlaw- 
fill  disturbance  of  the  dead.    From  this  it  follows  that  it  is  a  right  which  cannot  be 
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tnmsmitted  or  traniferred.  It  is,  moreorer,  one  in  which  all  of  the  next  of  kin  have 
an  equal  interest  The  plaintifl,  therefore,  derires  no  anthoritj  over  the  remains  of 
his  mother  from  his  brother's  will ;  and  in  himself  he  has  no  better  claim  than  his 
sister  or  brother.  He  is,  then,  without  that  dear  ezdnsiye  title  which  alone  is  en- 
forced by  injunction.  ^ 

"  When  it  is  considoed  that  the  vemoral  of  the  remains  of  Mrs.  Lowry  inyolves 
an  inrasion  of  the  rights  of  Mrs.  Plitt,  it  is  not  dear  that,  eyen  if  all  the  next  of  kin 
had  joined  in  these  proceedings,  we  could  hare  granted  the  relief  prayed  for.  The 
law  regards  with  f ayor '  the  repose  of  the  dead.'  When  they  are  inumed  in  the 
places  selected  by  diem,  it  must  be  something  more  than  sentiment  or  abstract  right 
which  will  induce  us  to  enforce  the  daim  oi  the  next  of  km,  by  the  inyasion  of  the 
burial-place  of  another.  In  such  a  case,  it  may  well  be  questioned  whether  the  right 
of  the  next  of  kin  exists  at  all. 

"  This  doctrine  is  more  than  foreshadowed  by  Chief  Justice  Read,  hi  Wynkoop  y. 
Wynkoop,  when  he  says :  '  Besides,  the  fact  that  her  son  is  deposited  in  her  burial- 
place,  in  consecrated  ground,  and  that  he  was  buried  with  the  ceremonies  of  the 
church  and  with  the  honors  of  war,  is  suffldent  to  justify  us  in  refusing  permission 
to  a  remoyal  under  the  circumstances.' 

"  Mrs.  Lowry  was  buried  where  she  desired  to  be,  with  the  acquiescence  of  all 
her  children.  Those  of  them  who  suryiye  are  diyided  upon  the  question  of  remoyal. 
She  is  with  her  fkther,  mother,  sisters,  and  her  flrst-bom.  Upon  the  granite  which 
marks  their  resting-place,  her  name  is  grayen  with  theirs ;  and  beneathit  their  ashes 
haye  commingled.    It  is  fitting  they  should  remain  undisturbed." 

TENNESSEE. 

CoKBTiTUTiONAL  Law.  —  An  interesting  question  touching  the  constitu- 
tional restrictions  on  the  power  of  the  legislature  arose  in  the  case  of  Perkins 
Y.  ScaUs,  lately  decided  by  the  Supreme  Court  The  case  involved  the  ques- 
tion, whether  a  certain  act  o£  the  general  assembly  was  constitutional,  and  the 
bench  of  six  judges  was  equally  divided  in  opinion.  It  appeared,  however, 
that  while  the  case  was  pending,  the  general  assembly  had  passed  an  act, 
providing  that  — 

"  In  all  cases  now  pending  in  the  Supreme  Court,  or  hereafter  brought  thereto, 
in  which  the  judges  shall  be  equally  divided,  the  judgment  shall  be  determined  as 
follows :  '  If  the  case  depend  upon  the  constitutionality  of  any  act  of  the  general 
assembly,  then  such  judgment  or  decree  shall  be  in  favor  of  the  validity  of  such  act 
In  all  other  cases,  the  judgment  or  decree  of  the  court  below  shall  be  aflkmed.' " 

On  the  question  whether  the  legislature  had  power  under  the  Constitution 
to  pass  the  last-named  act,  the  court  (Frbeman,  J.)  says:  — 

"By  the  Constitution,  the  powers  of  government  are  distributed  among  the 
departments, — the  legislative,  the  executive,  and  judicial,  —  and  'no  person  or 
persons  belonging  to  any  of  these  departments  shall  exerdse  any  of  the  power 
properly  belonging  to  either  of  these  others,  except  in  cases  herein  permitted  or 
directed.  Art  2,  sects.  1  and  2.  By  the  schedule  to  the  Constitution  of  1870,  it  was 
provided  that  six  judges  should  compose  this  court,  until  there  should  be  a  vacancy 
occurring  alter  the  first  of  January,  1878.    Section  2. 

"  The  court  thus  constituted  was  the  supreme  judicial  tribunal  of  this  department 
of  the  government  Its  function  was  to  dedde  all  cases  on  the  law  and  &cts  that 
might  be  brought  before  it  in  accordance  with  the  jurisdiction  conferred  by  the  Con- 
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stitation.  In  accordance  with  the  genius  of  such  an  organization,  a  majority  of  the 
court  would  be  required  to  render  a  decision ;  for,  if  this  was  not  the  case,  then  a 
minority  might  do  it,  —  a  conclusion  to  which  no  one,  we  take  it,  would  assent.  In 
any  court,  howerer,  whatever  decree  the  court  sliall  give  must  be  the  result  of  its 
own  judgment,  in  the  performance  of  the  Amotions  assigned  it  by  the  Constitution. 
No  other  department  of  goremment  has  the  right  to  indicate  or  dictate  what  that 
judgment  shall  be.  This  would  be  to  usurp  the  judicial  function  confided  exclusively 
by  the  Constitution  to  the  judicial  department 

"  Whether  the  legislature  might  or  might  not  hare  enacted  a  rule  for  the  goTcm- 
ment  of  the  court  on  this  subject  in  the  future  may  be  possibly  a  different  question, 
but  that  it  could  prescribe  what  the  court  should  do  in  cases  then  before  the  court 
we  think  is  beyond  all  question  to  overstep  the  line  limiting  their  power  under  the 
Constitution.  However,  we  may  say,  it  would  seem  difficult  to  distinguish  in  prin- 
ciple between  the  two  cases ;  that  is,  of  an  enactment  operating  on  cases  then  pending* 
and  on  future  cases.  In  either  case,  it  is  not  to  prescribe  a  rule  of  future  conduct  to 
the  citizen,  which  is  the  essential  element  of  a  law  operating  on  the  rights  of  a  citizen ; 
but  would  be  to  dictate  a  judgment  for  the  court  not  based  on  the  law  and  the  facts 
in  the  case,  but  upon  a  certain  state  of  opinion  as  held  by  the  judges  of  the  court,  in 
which  a  certain  result  is  required  to  be  entered  as  the  judgment  of  the  court  This 
judgment,  it  is  evident,  would  be  the  judgment  or  the  result  declared  by  the  legisla- 
ture, and  not  by  the  court  In  addition,  if  the  legislature  could  say  an  affirmance 
should  be  the  result  of  an  equal  division  of  the  members  of  the  court  in  opinion,  why 
not  with  the  same  propriety  say  that  a' minority  should  govern,  or  that  the  then 
oldest  judges  agreeing,  or  the  then  youngest ;  or  (to  reduce  it  to  an  absurdity)  the 
three  judges  who  should  weigh  the  most,  or  any  other  arbitrary  rule  that  body 
might  choose  to  adopt  ?  We  cannot  see  where  the  limit  shall  be  fixed  in  such  a  case, 
except  at  the  discretion  of  the  legislature,  if  we  once  admit  they  can  fix  any  rule  at 
all  on  this  subject.  It  may  as  well  have  been  required  that  the  opinion  of  the  Chief 
Justice  should  have  the  right  to  decide  the  case,  or  his  opinion  should  be  the  basis  of 
the  decree,  as  that  a  certain  decree  should  be  rendered  because  the  court  could  not 
agree  upon  one  for  itself.  This  last  is  certainly  the  leading  feature  of  the  law  before 
us ;  that  is,  where  the  court  cannot  agree  upon  an  opinion  or  judgment,  one  is  pre- 
sented by  the  legislature  arbitrarily,  regardless  of  the  merits  of  the  case  before  the 
court.    This  certainly  is  a  usurpation  of  the  judicial  function,  and  fu  from  the  true 

principle  of  legislative  or  law-making  action This  view  brings  out  clearly  the 

true  idea  that  underlies  this  enactment;  that  is,  that  the  judgment  required  to  be 
rendered  is  that  of  the  legislature,  and  not  of  the  court  nominally  rendering  it  We 
hold,  therefore,  the  act  to  be  void  for  these  reasons.  We  add,  that  the  law  is  prob- 
ably subject  to  other  objections ;  but  we  think  this  suffices  to  show  clearly  its  uncon- 
stitutionality, without  need  of  fiirther  discussion." 

ENGLAND. 

Adjoining  Owners.  —  An  extreme  application  of  the  role  laid  down  in 
Fletcher  v.  Rylands  (L.  R.  3  H.  L.  33(5)  was  lately  made  by  the  Common 
Pleas  Division  in  Humphreys  v.  Cousins.  The  case  was  peculiar  in  its  facts, 
which  were  these:  a  drain,  which  began  under  the  house  occupied  by  the 
defendant,  passed  out  under  several  other  houses,  receiving  the  sewage  from 
them;  and  then,  turning,  passed  again  under  the  defendant's  house;  and 
thence,  under  the  plaintiff's.  The  drain  getting  out  of  order,  a  quantity  of 
sewage  came  jbrom  it  on  to  ihe  plaintiff's  premises,  and  this  action  was  brought 
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to  recover  for  the  damage  occasioned  thereby.  It  appeared  that  the  defendant 
had  no  knowledge  that  the  drain  passed  under  his  house  a  second  time,  and, 
of  course,  no  knowledge  that  it  was  out  of  repair.  The  jury  found  that  the 
damage  resulted  from  a  defect  or  a  want  of  repair  of  the  drain  under  t-he 
defendant's  house,  but  that  no  negligence  was  attributable  to  the  defendant 
in  respect  of  such  defect  or  want  of  repair.  Leave  was  reserved  to  enter  judg- 
ment for  the  plaintiff  for  the  amount  of  damages  assessed  by  the  jury.  In 
ordering  judgment  for  the  plsdntiff ,  the  judgment  of  the  court  (Dsinif  an  and 
LiNDLKY,  JJ.)  was  delivered  by  Dekman,  J.,  who  said:  — 

"  The  plaintiff  and  the  defendant  in  this  case  are  tenants  and  occupiers  of  adjoin- 
ing houses ;  and  the  plaintiff,  upon  the  facts  and  findings  of  the  jury,  now  complains 
of  injuries  caused  to  his  premises  and  stock  in  trade  by  water  and  sewage  coming 
into  his  cellar  firom  the  defendant's  premises.  The  jury  have  found,  in  effect,  that 
the  injuries  complained  of  are  so  caused,  and  have  assessed  the  damages  sustained  by 
the  plaintiff  at  £30.  The  plaintiff  has  moved  for  judgment  for  the  amount  of  the 
damages  so  assessed.  The  facts  relied  on  as  a  defence  to  the  action  are,  in  sub-, 
stance,  as  follows.  The  water  and  sewage  in  question  came  from  an  old  drain, 
which  commenced  on  the  defendant's  premises,  and  received  his  sewage,  ran  under 
and  received  the  sewage  of  several  other  houses,  turned  back  through  the  defend- 
ant's premises,  ran  under  the  plaintiff's  ceUar,  and  then  away  to  a  public  sewer. 
This  drain  was  not  known  to  the  defendant  to  turn  back  and  ran  through  his  prem- 
ises imder  those  of  the  plaintiff,  and  was  not  known  to  be  out  of  repair.  It  was, 
however,  in  fact,  out  of  repair,  by  reason  of  age  and  wear  and  tear ;  and  its  defective 
state,  under  the  defendant's  premises,  was  the  real  cause  of  the  mischief.  The  jury 
found  that  the  defective  state  of  the  drain  was  not  attributable  to  any  negligence  of 
the  defendant.  Upon  these  facts,  it  is  to  be  observed  at  the  outset,  that  the  water 
and  sewage  which  injured  the  plaintiff  came  on  to  the  defendant's  land  by  an  artifi- 
cial drain  made  for  the  convenience  of  the  defendant  and  the  other  persons  whose 
houses  were  higher  up.  We  have  not,  therefore,  to  deal,  as  the  court  had  in  Smith  v. 
Kenrick  (7  C.  B.  515),  with  the  case  of  water  or  other  matter  coming  naturally  from 
or  through  the  defendant's  land  on  to  the  plaintiff's.  Bearing  this  in  mind,  it  appears 
to  us  that  it  is  incumbent  on  the  defendant  to  show  what  right  he  had  to  allow  the 
filth  brought  artificially  on  his  land  to  escape  on  to  the  land  of  the  plaintiff.  The 
prima  facie  right  of  every  occupier  of  a  piece  of  land  is  to  eigoy  that  land  free  from 
all  invasion  of  filth  or  other  matter  coming  from  any  artifidal  structure  on  land 
adjoining.  He  may  be  bound  by  prescription  or  otherwise  to  receive  such  matter, 
but  the  burden  of  showing  that  he  is  so  bound  rests  on  those  who  seek  to  impose  an 
easement  upon  him.  Moreover,  this  right  of  every  occupier  of  land  is  an  incident 
of  possession,  and  does  not  depend  on  the  acts  or  omissions  of  other  people :  it  is 
independent  of  what  they  may  know  or  not  know  ^f  the  state  of  their  own  property, 
and  independent  of  the  care  or  want  of  care  which  they  may  take  of  it.  That  these 
are  the  rights  of  an  occupier  of  land  appears  to  us  to  be  established  by  the  cases  of 
Smith  V.  Kenrick,  7  C.  B.  515;  Baird  v.  Williamson,  15  C.  B.  v.  s.  870;  Fletcher  v. 
Rylands,  8  H.  &  C.  774 ;  L.  Rep.  1  Ex.  265 ;  L.  Rep.  3  H.  L.  830,  and  the  older  authori. 
ties  there  referred  to,  and  the  recent  decision  of  Broder  v.  SaiUard,  L.  Rep.  2  Ch.  D. 
692.  In  the  present  case,  the  plaintiff  was  bound  to  receive  sewage  from  the  defend- 
ant's land  through  the  old  drain,  but  not  otherwise :  he  was  not  bound  to  receive  it 
through  the  surrounding  earth  or  the  party-wall,  through  which,  in  fact,  it  came. 
Further,  as  the  plaintiff  was  the  occupier  of  a  servient  tenement,  he  was  clearly  not 
bound  to  repair  the  drain  or  any  of  the  dominant  tenements.    The  phuntiff^s  rights. 
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tberef  ore»  hare  been  infringed ;  and  the  Iobb  he  has  snatained  cannot  be  lald  to  be 
damnum  absque  injuria,  (8ee  the  note  to  Ashbjf  r.  White,  1  Sm.  L.  C.  268,  0th  ed.) 
But  the  question  still  remains,  has  the  defendant  hiifringed  those  rights,  and  Is  he  the 
person  liable  for  the  infringement  ?  It  is  said  this  case  is  not  like  Tentmt  r.  Ooldwin, 
1  Salk.  860,  or  Fletcher  t.  Rylands ;  because  in  both  of  those  cases  the  defendant  him- 
self brought  on  his  land  that  which  occasioned  the  mischief  irliereas  in  tills  case  the 
defendant  receired  the  sewage,  and  was  bound  so  to  do.  So  far,  howoTer,  as  we  can 
judge,  some  of  the  sewage  must,  in  fact,  hare  come  from  the  defendant's  own  prem- 
ises in  the  first  instance ;  but  even  if  this  is  not  to  be  taken  as  proyed,  we  are  of 
opinion  that,  as  between  the  plaintiff  and  the  defendant,  it  was  the  defendant's  duty 
to  keep  the  sewage,  which  he  was  himself  bound  to  receive,  from  passing  from  his  . 
own  premises  to  the  plaintiff's  premises,  otherwise  than  along  the  old  accustomed 
channel.  This  duty  is  incidental  to  the  defendant's  possession  of  land  (see  BneteU 
y.  Shenton,  8  Q.  B.  449),  and  is  the  necessary  consequence  of  the  right  of  the  plam- 
tiflt  That  duty,  like  its  correlatiye  right,  is  independent  of  negligence  on  the  part 
of  the  defendant,  and  independent  of  his  knowledge  or  ignorance  of  the  existence  of 
the  drain.  The  duty  of  the  defendant  himself  to  reoelye  the  sewage  eyldently  did 
not  depend  on  such  knowledge ;  and  the  fact  that  he  unknowingly  receives  it  afibrds 
no  justification  for  allowing  it  to  escape  in  a  manner  in  which  he  had  no  right  to  let 
it  pass.  Fletcher  v.  Rylande  is  a  strong  authority  to  show  that  this  conclusion  is  cor- 
rect ;  for,  although  in  that  case  the  defendant  knew  of  the  existence  of  his  reservoir, 
he  did  not  know  that  the  ground  underneath  it  was  in  such  a  state  as  to  render  its 
existence  dangerous.  It  was  strenuously  but  ineffectually  urged,  that  he  could  not 
be  liable  in  respect  of  damage  caused  by  a  state  of  things  of  which  he  knew  nothing. 
B^  v.  Twentyman,  1  Q.  B.  766,  is  a  strong  authority  to  the  like  eflbct  Indeed,  if  it 
be  once  established  that  the  plaintiff's  rights  have  been  hifrbged  by  the  defendant, 
and  that  the  plaintiff  has  been  thereby  damnified,  the  &ct  that  the  defendant 
infringed  them  unknowingly  and  without  negligence  cannot  avail  him  as  a  defence 
to  an  action  by  the  plaintiff:  see  Lambert  v.  Beesey,  Sir  T.  Raym.  421.  In  short,  we 
think  that  the  true  doctrine  is  contained  in  the  foUowing  passage  of  the  judgment  of 
BUckbum,  J.,  in  the  case  of  Hodgkinson  v.  Emtor,  4  B.  ft  8.  241 :  'I  take  the  law 
to  be  as  stated  in  Tenant  v.  Gddwin  (2  Ld.  Raym.  1089;  Salk.  21,860;  6  Mod.  811; 
Holt  600),  that  you  must  not  iigure  the  property  of  your  neighbor,  and, consequently, 
if  filth  is  created  on  any  man's  land,  then,  hi  the  quaint  language  of  the  report  in 
Salk.  361,  "  he  whose  dirt  it  is  must  keep  it  that  it  may  not  trespass."'  The  case 
of  Hammond  v.  Vestry  of  St.  Pancraa,  80  L.  T.  Rep.  N.  8.  296 ;  L.  Rep.  9  C.  P.  816, 
which  was  relied  upon  by  the  counsel  for  the  defendant,  appears  to  us  to  have  no 
real  bearing  upon  the  present  case,  inasmuch  as  the  whole  argument  and  decision  of 
that  case  turned  upon  the  effect  of  the  clauses  of  a  particular  act  of  parliament  impos- 
ing certain  duties  upon  a  public  body,  and  no  question  arose  as  to  the  oommon-law 
liability  of  the  occupier  of  adjoining  premises  (see  the  judgment  of  Brett,  J.,  at 
p.  822).  It  was,  however,  contended  that  the  present  case  was  governed  by  Rose  v. 
Fedden,  26  L.  T.  Rep.  n.  8.  966;  L.  Rep.  7  Q.  B.  661 :  but  that  was  a  case  in  which 
the  plaintiff  and  the  defendant  occupied  separate  stories  in  the  same  house ;  and  it  was 
expressly  distinguished  from  a  case  like  the  present,  which  depends  simply  on  those 
principles  of  law  which  regulate  the  rights  and  duties  of  the  occupiers  of  adjacent 
pieces  of  land.  The  case  of  Carstairs  v.  Taylor,  L.  Rep.  6  Ex.  217,  is  also  clearly  dis- 
tinguishable on  the  same  ground.  The  question,  whether  the  defendant  was  bound, 
as  between  himself  and  the  plaintiff,  to  repair  the  drain,  or  so  much  of  it  as  ran  under 
the  defendant's  land,  was  much  discussed,  but  does  not  really  arise ;  for  the  plain- 
tifi*s  cause  of  action,  as  •originally  relied  upon,  is  not  that  the  defendant  omitted  to 
repair  the  drain,  but  that  he  omitted  to  prevent  the  sewage  on  his  land  from  coming 
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on  the  plamtiffs  land  otherwise  than  as  the  plaintiff  was  boond  to  receive  it.  If  the 
defendant  had  prevented  the  sewage  from  so  coming,  the  plaintiff  would  have  had  no 
cause  of  action  whether  the  drain  was  repaired  or  not.  The  defendant  may  per- 
haps be  entitled,  as  between  himself  and  the  owners  and  occupiers  of  the  other  domi- 
nant tenements,  to  call  upon  them  to  contribute  to  the  expenses  of  keeping  his  and 
their  common  drain  in  repair ;  and  it  maj  be  that  the  plaintiff  might  have  sued  all 
those  owners^  or  occupiers,  including  the  defendant,  for  the  damage  which  he  has 
sustained  bj  reason  of  such  non-repair.  But,  even  if  the  plaintiff  could  have  sued 
them  all,  he  was  not,  in  our  opinion,  bound  to  do  so :  he  was  not  bound  to  rest  his 
case  on  his  ability  to  establish  a  duty  on  them  to  repair  the  drain,  and  a  breach  of 
such  duty  by  all  who  used  it  Lastly,  it  was  contended,  that,  as  the  defendant  was 
only  a  tenant  and  not  an  owner,  he  was  not  responsible ;  but  he  was,  in  point  of  law, 
tenant,  and  as  such  responsible  to  the  plaintiff  (see  Russell  r.  Shenton,  vbi  st^.),  and 
he  could  himself  have  maintained  an  action  for  any  invasion  of  such  possession. 
For  these  reasons,  our  judgment  is  for  the  plaintiff." 

Mb.  Justigb  Fey.  —  The  place  created  by  the  Supreme  Court  of  Judica- 
ture (additional  Judge)  Bill  of  1877  has  been  ^lled  by  the  appointment  of 
Mr.  Edward  Fry,  Q.C.9  as  the  new  judge  of  the  Chancery  Division.  Mr. 
Fry,  who  was  bom  in  1827,  was  educated  at  University  College,  London, 
called  to  the  bar  at  Lincoln's  Lin  in  1854,  and  made  Queen's  Counsel  in  1869. 

The  new  judge  is  the  author  of  the  well-known  work  on  **  Specific  Per- 
formance," and  has  acted  as  examiner  in  Equity  in  the  University  of 
London,  and  also  in  behalf  of  the  Educational  Council  of  the  Lins  of  Court. 
Since  the  promotion  of  Sir  Greorge  Jessel,  he  seems  to  have  been  recognized 
as  the  leader  of  the  Equity  bar.  His  appointment  appears  to  have  given  thor- 
ough satisfaction,  and  to  have  raised  the  highest  expectations  of  his  success  in 
his  new  career. 

A  correspondent  of  Mayfair^  writing  of  the  new  appointment,  says:  — 

"  Mr.  Fry  is  the  first  Quaker  ever  called  to  the  judicial  bench ;  and,  although  I  sup- 
pose we  can  hardly  expect  to  see  every  community  represented  in  a  country  which, 
as  Voltaire  says,  has  thirty-nine  religions  and  only  one  sauce,  yet  we  have  now  had 
on  the  bench  representatives  of  all  the  prominent  churches  and  sects  and  denomina- 
tions in  the  country.  The  Jews  are  represented  by  Sir  George  Jessel,  the  Baptists 
by  Justice  Lush,  the  Catholics  by  Lord  O'fiagan,  High  Church  by  Lord  Coleridge, 
Low  Church  by  Lord  Cairns,  Broad  Church  by  Sir  Fitzroy  Kelly,  and  the  highest 
form  of  lay  morally  (churchwardenship)  by  Justice  Denman.  Sir  Alexander  Cock- 
bum  and  Baron  Bramwell  I  should  not  like  to  classify,  except  upon  the  ground  laid 
down  by  Foote,  who,  when  he  was  asked  what  his  religion  was,  replied  that  it  was 
the  religion  of  all  sensible  men.  "  And  what,"  continued  the  querist,  "  is  the  religion 
of  aU  sensible  men  ?  "  —  "All  sensible  men  keep  their  religion  to  themselves." 

American  Decisions.  —  The  Lord  Chief  Justice  of  England,  having 
received  an  author's  copy  of  Judge  DiUon's  work  on  ^*  Municipal  Corpora- 
tions," has  acknowledged  the  great  value  of  that  work,  and  the  respect  paid 
by  the  English  courts  to  law-books  of  American  origin,  and  to  the  decision 
of  American  courts,  in  the  foUowing  letter:  — 

"LoKDOW,  Dec.  80, 1876. 
"Sir,  —  I  have  read  your  work  on  Municipal  Corporations  with  very  great 
interest,  and  admiration  of  the  learning,  historical  and  legal,  which  it  exhibits.    It  ' 
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affords  a  most  valuaUe  exposition  of  the  law  of  both  countries  on  the  important 
subject  of  which  it  treats. 

''  I  pray  you  to  believe  that  the  respect  paid  by  the  jurists  of  the  United  States  to 
the  authorities  of  this  country,  in  regard  to  the  law  which  both  nations  have  derived 
from  a  common  source,  is  most  cordially  reciprocated.  There  is  scarcely  a  discus- 
sion of  any  importance  in  which  American  decisions  and  American  authors  are  not 
cited,  and  the  judgments  and  dieia  of  a  Marshall  or  a  Story  are  familiar  to  us  as 
those  of  A  Mansfield  or  an  Ellenborough.  May  this  ever  be  so !  While,  as  an  Eng- 
lishman, I  desire  that  a  community  of  origin  and  a  community  of  interests  (when 
the  latter  are  properly  understood)  should  draw  the  two  nations  closer  and  closer, 
as  a  lawyer  I  could  wish  that  a  common  jurisprudence  should  assist  to  cement  the 
bonds  of  international  amity. 

"  We  have  had  recently  in  our  Court  of  Criminal  Appeal  a  very  interesting  dis- 
cussion on  a  great  question  of  international  law,  in  the  case  of  the  '  Franconia.*  I 
take  the  liberty  of  sendmg  you  herewith  a  copy  of  ray  judgment  in  the  case.  The 
review  of  the  authorities  (many  of  them  American)  may  give  it  an  interest  in  your 
eyes. 

"  With  the  assurance  of  my  great  and  sincere  respect,  I  remain  your  most  obedient 
servant, 

**  COGKBUSV. 

"  Hon.  JoHK  F.  DiLLOW,  Ac." 

This  letter,  which  was  first  published  in  the  Central  Law  Journal,  has 
attracted  much  attention  in  England,  and  has  been  the  subject  of  consider- 
able comment  on  the  part  of  contemporary  legal  journals.  The  Irish  Law  Times 
thus  speaks  of  it:  — 

"  It  strongly  fortifies  the  opinion  we  have  before  now  expressed  as  to  the  practi- 
cal value  and  weight  of  the  judgments  pronounced  by  the  American  tribunals.  But 
it  is  not  merely  as  authorities  that  they  are  utilized  in  England;  for  there,  according 
to  The  Soliciior's  Journal^  they  are  also  extensively  used '  as  a  quarry  from  whidi 
counsel  hew  out  arguments,  the  origin  of  which  they  do  not  always  acknowledge. 
If  a  careful  investigation  were  made,'  adds  our  contemporary,  '  of  the  admirable 
arguments  which  appear  in  the  various  law  reports  on  certain  branches  of  law,  we 
have  a  strong  suspicion  that  a  transatlantic  parentage  would  be  found  for  many  of 
them.'  It  were  to  be  wished  that  the  American  abjudications  were  more  generally 
known  in  this  country ;  and  it  is  one  of  the  advantages  presented  by  this  journal 
that  it  records  and  brings  under  notice  many  of  the  more  important  of  those  deci- 
sions. Dr.  Yon  Harrasowsky,  indeed,  has  recently  published  a  learned  work,  at 
Berlin,  supporting  the  theory  that  the  whole  civilized  worid  ought  to  have  one  sys- 
tem of  law,  just  as  there  ought  some  day  to  be  one  language  which  educated  per- 
sons'of  all  nations  shall  agree  to  use.  But,  though  thatconsunmiation  Is  likely  to  be 
rather  remote,  we  should,  at  all  events,  cordially  indorse  the  sentiment  expressed 
by  Sir  Alexander  Cockbum :  '  As  a  lawyer,  I  could  wish  that  a  common  jurispru- 
dence should  assist  to  cement  the  bonds  of  international  amity.' " 

Thb  True  Principles  op  Judicial  Dscisioii.  —  The  movement  in 
favor  of  reform  in  the  law  seems  clearly  not  to  have  spent  its  force;  and,  if 
we  are  to  adopt  the  views  of  Mr.  T.  W.  Smith,  Q.C.,  Judge  af  the  Hereford 
County  Court,  appears  altogether  to  have  fallen  short  of  the  end  which  it  is 
desirable  should  be  attained.  In  Barrett  v.  Lane,  a  question  arose  whether 
'  the  requirements  of  a  certain  statute  had  been  complied  with;  and  the  judge 
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was  clear  that  they  had.  Mr.  Gwillim,  for  the  defendant,  was  eqnally  clear 
that  they  had  not,  and  asked  leave  to  appeal.  The  learned  judge,  however, 
declined  to  grant  leave,  and  called  attention  to  the  condition  of  things  in  the 
higher  courts,  that  the  decisions  of  the  High  Court  of  Justice  were  week  by 
week  overruled  by  the  decisions  of  the  Court  of  Appeal,  and  these  in  turn 
were  upset  by  the  House  of  Lords.  In  **  this  disgraceful  state  of  things,*' 
his  Honor  felt  that  he  was  not  bound,  nor  indeed  justified,  in  permitting 
a  defeated  party  to  subject  his  adversary  to  such  vicissitudes  of  fortune. 
Warming  with  his  subject,  the  learned  judge  read  a  draft  of  **  an  act  for 
giving  greater  effect  to  the  true  principles  of  judicial  decision,"  prefacing  his 
reading  with  an  expression  of  the  hope  that  his  words  might  be  made  as 
public  as  possible  by  the  reporters  present.    He  said  :  — 

"  Equally  eminent  Judges  have  been  and  are  governed  by  different  systons  or 
theories  of  judicial  decisioni  leading  to  opposite  results :  the  one  mainly  proceeding 
on  technical  refinements ;  the  other,  on  principles  of  natural  justice,  common  sense, 
and  public  policy ;  the  one  deciding  on  general  rules  or  principles,  the  other  looking 
to  the  exceptive  circumstances  of  each  case,  as  much  as  to  general  roles  or  principles. 
The  adoption  of  the  former  system  by  some  judges  has  led  to  endless  uncertainty, 
frequent  litigation,  bgth  original  and  appellate,  incalculable  expense  and  vexation, 
and  the  grossest  injustice  and  contravention  of  public  policy;  and  it  has  been  the 
prolific  source  of  a  mass  of  refined  trash  and  learned  rubbish,  which  strains  the  brains, 
occupies  the  public  time,  and  exhausts  the  bodily  and  mental  powers  of  the  judges, 
to  no  purpose  but  to*  defeat  moral  right  and  sound  expediency.  To  remedy  this 
truly  disgraceful  and  mischievous  state  of  things,  what  is  needed  is  an  enactment 
to  this  efl^ :  '  Subject  to  any  plain  enactment  or  pUin  agreement  to  the  contrary, 
and  subject  to  the  established  rules  of  law,  where  an  exertion  to  such  roles  is  not 
called  for  by  the  curcumstances,  all  cases  in  litigation,  other  than  cases  of  construc- 
tion, shall,  in  the  discretion  and  to  the  best  of  the  judgment  of  the  judge  or  judges 
deciding  the  same,  be  decided,  so  far  as  may  be,  according  to  justice,  moral  right, 
and  public  policy ;  and  all  cases  of  doubtful  construction  shall,  in  the  discretion  and 
to  the  best  of  the  judgment  of  the  judge  or  judges  deciding  such  last-mentioned 
cases,  be  decided  according  to  the  presumable  intention  of  the  parties  or  testators. 
But  the  operation  of  this  enactment  shall  be  subject  to  any  previous  decisions  of  the 
superior  courts,  clearly  and  absolutely  governing  the  cases  in  litigation,  in  the  opin- 
ion of  the  Judge  or  Judges  deciding  such  ( 


It  would  be  interesting  to  know  whether  the  learned  judge's  new  scheme 
is  sufficiently  comprehensive  to  enable  him  to  deal  with  cases  like  that  which 
lately  came  before  the  Clerkenwell  Police  Court.  A  man  came  before  Mr. 
Barstow  for  advice  as  to  dealing  with  his  wife,  saying  that  she  continually 
annoyed  him  by  **  provoking  the  devil "  in  him.  Mr.  Barstow  said  he  could 
render  no  assistance.  The  applicant  then  said,  that  if  it  continued  he  feared 
«'  the  devil  would  tempt  him  to  do  some  unlawful  act."  Mr.  Barstow  was 
still  clearer  that  he  could  be  of  no  help,  as  he  "  had  no  Jurisdiction,*^ 
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Costs,  D.  298,  714. 

Counties,  Liability  of,  ^  Quasi  Corpora- 
tions, 876. 

County,  D.  117,  714. 

Court,  D.  298. 

Court  of  Appeal  ^Petition  of  Bight,  619. 

Court  of  CUims,  624. 

Court  sitting  as  a  Jury,  778. 

Courts  of  Appeal,  894. 

Coyenant,  D.  92,  117,  280,  298,  499,  691, 
714. 

Credit,  Cross-Examination  as  to,  898. 

Creditor,  D.  691. 

Creditor  with  Notice,  D.  286. 

Crimes  and  Misdemeanors  (by  Bussell), 
747. 

Criminal  Jurisdiction — the  "Franconia 
Case,"  888. 

Criminal  Law,  D.  117, 298,  624,  716. 

Criminal  Laws  (Bishop  on),  698. 

Crops,  D.  716. 
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Cross-Ezamination  to  Credit,  896. 
Cumulative  Legacy,  D.  500. 
CuBtodj  of  Child,  D.  691. 
Custom,  D.  117,  298,  500,  524,  715. 
Cy-PH»,  D.  92,  500, 716. 


Dahlgren  on  Blaritime  International  Law, 

766. 
Damages,  Law  of  (bj  Field),  848. 
Damages,  D.  92, 117,  299,  500,  524,  691, 

715. 
Damages,  Measure  of,  280. 
Damage  to  Cargo,  D.  280. 
Davis,  Mr.  Justice,  607. 
Deaf  Mute,  D.  280. 
Death,  D.  299. 
Death  by  Drowning,  D.  98. 
Debenture,  D.  98,  281,  500,  691. 
DebtofHonor,  D.  281. 
Deceit,  D.  117. 
Declaration  of  Trust,  D.  98. 
Dedication,  D.  299. 
Deed,  D.  117,  299,  500,  526, 691,  715. 
Default,  D.  715. 
De  Injuria,  D.  800. 
Delivery,  D.  117, 800,  525. 
Delivery  of  Cargo,  D.  281. 
Demurrage.  D.  500. 
Deposit,  D.  800, 715. 
Derelict, ^Salvage,  616. 
Descent,  D.  300. 
Detinue,  D.  98. 
Devens,  Mr.  Justice,  607. 
Devil,  The,  D.  98. 

Devise,  D.  98, 117,  800,500, 525, 691,  715. 
Devise  to  United  States,  775. 
Dillon's  Circuit  Court  Reports  (Vol.  8), 

152. 
Director,  D.  94,  800, 692. 
Discharge,  D.  118. 
Discovery,  D.  94,  281,  500. 
Discrediting    One's  Own    Witness. 

See  Some  Rules  of  Evidence. 
Disseisin,  D.  800. 
Distress,  D.  94. 
Distribution,  D.  281,  525,  692. 
District  of  Columbia,  D.  526. 
Dividend,  D.  118, 800. 


Divorce,  D.  94. 118,  800,  692,  716. 
Documents,  Inspection  of,  D.  94,  281. 
Dog  Law,  D.  175. 
Domestic  Relations,  D.  692. 
Domicil,  D.  94, 118, 501. 
Donatio  Causa  Mortis,  D.  800. 
Dower,  D.  501,  525, 692,  716. 
Duplicity,  D.  800. 
Duress,  D.  118,  800. 
Dying  Declarations,  D.  118. 


£. 


Easement,  D.  94, 118,  801,  501, 698,  716. 
Ecclesiastical  Courts,  194. 

E77ECTS  OF  THE  REBELLION  ON  SOUTH- 
ERN Live  Insurance  Contracts,  221. 

EOTPT. 

New  Courto,  195. 
i^ectment,  D.  716. 
Election,  D.  94,  801,  501,  525. 
Electoral  Commission,  The,  600. 
Embezzlement,  D.  525,  698. 
Eminent  Domam,  619,  D.  96, 801,  716. 
Emma  Mine— Fraudulent    Representa- 
tions —  Fees  of  Jurors, — 788. 
England. 

Adjoining  Owners,  788. 

American  Decisions,  791. 

Appellate  Jurisdiction  Bill,  195. 

Archibald,  Mr.  Justice,  Death  of,  859. 

Carrier  by  Water—  Act  of  God,  186. 

Courts  of  Appeal,  894. 

Criminal  Jurisdiction  —  the  "Franco- 
nia  Case,"  888. 

Cross-Ezamination  to  Credit,  896. 

Ecclesiastical  Courts,  194. 

Extradition,  189. 

Fry,    Mr.    Justice,   Appointment   of, 
791. 

Henry,  Sir  Thomas,  Death  of,  195. 

High  Court  of  Justice,  896. 

Judicature  Act,  192. 

Law  Books,  622. 

Letting  of  Rooms, — Implied  Covenant, 
898. 

Lewin,  Thomas,  Death  of,  621. 

Magbtrate's  Decision,  622. 

Petition  of  Right  —  Court  of  Appeal, 
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England,  —  Continued. 

Quain,  Mr.  Justice,  Death  of,  306. 
Stuart,    Vice-chancellor,    Death    of, 

806. 
True  Principles  of  Judicial  Decision, 

792. 
Women  as  Lawyers,  622. 

England,  Commentaries  on  Laws  of  (by 
Broom),  144. 

English  Channel,  D.  698. 

En  Ventre  sa  M^re,  D.  601. 

Equitable  Owner,  D.  281. 

Equity,  D.  96, 119,  301,  601,  626,  716. 

Equity,  Injunction  against   Threatened 
Libel,  617. 

Equity  Pleading,  D.  119,  626,  716. 

Equity,  Story  on  (Perry's  edition),  686. 

Error,  D.  801,  626. 

Escrow,  D.  626,  717. 

Essays  on  Anglo-Saxon  Law,  827. 

Estate  Tail,  D.  96. 

Estoppel,    D.  119,   281,    801,  601,  626, 
698. 

Estray,  D.  717. 

Eviction,  D.  119. 

Evidence,  D.  06,  119,  281,  801,  601,  626, 
608,  717. 

Etidencb.    See  Some  Rules  of  Evidence, 

Evidence,  Digest  of  Law   of   (by   Ste- 
phen), 136. 

Evidence,  Law  of  in  Civil  Issues  (by 
Wharton),  740. 

Evidence  —  Opinions  of  Non-Professional 
Witnesses,  178. 

Ewell  on  Fixtures,  841. 

Exchange,  D.  602. 

Execution,  D.  190,  626, 717. 

Executions  in  Civil  Cases  (by  Freeman), 
847. 

Executors  and  Administrators,  D.  96, 120, 
802,  602,  626,  693,  717. 

Executory  Advice,  D.  602. 

Executory  Devise,  D.  96. 

Exemplaiy  Damages,  D.  718. 

Exemption,  D.  120,  802,  718. 

Expatriation.    See  The  Right  of  Expa- 
triation. 

Expulsion  from  Bailroad  Train,  178. 

Extinguishment,  D.  120. 

Extradition,  189. 

Extradition  —  Inter-State,  614.       ^. 


Extradition  —  Tweed's  Case,  867. 
Extradition  with  EngUnd,  606. 
Extradition  with  Spain,  606. 

F. 

Factor,  D.  802. 

False  Pretences,  120,  718. 

False  Representations,  D.  121,  302. 

Fees  of  Jurors,  788. 

Felony,  D.  121,  627. 

Fence,  D.  121. 

Field  on  Damages,  843. 

Field's  Outlines  of  an  International  Code, 

846. 
Fine,  D.  718. 
Fu-e,  D.  802,  718. 

Fire  Insurance.    See  Insumncet  Fire. 
Fire  Insurance  Cases  (by  Bennett),  161. 
Fishery,  D.  718. 

Fixture,  D.  121,  802,  602,  627,  694. 
Fixtures,  Law  of  (by  Ewell),  841. 
Florida. 

New  Jury  Law,  778. 
Flush  Times  of  Alabama  and  Mississippi 

(by  Baldwin),  141. 
Forcible  Entry,  D.  281. 
Foreclosure,  D.  802,  627,  604,  718. 
Foreign  Attachment,  D.  121,  302,  627, 

718. 
Foreign  Government,  D.  602. 
Foreign  Judgment,  D.  281,  303,  627,  694, 

718. 
Foreign  Law,  D.  121,  303. 
Forfeiture,  D.  06,  281,  627. 
Forged  Indorsement,  D.  281. 
Forgery,  D.  121,  803,  627,  718. 
France.    See  The  Bench  and  the  Bar  in 

France. 
Franchise,  D.  121,  718. 
Frangonia,  The.    See  The  Case  of  the 

Franconia. 
Fraud,  D.  96,  121,  281,  308,  602,   694, 

718. 
Frauds,  Stotnte  of,  D.  96,  121,  281,  808, 

602,  627,  694,  718. 
Fraudulent  Conveyance,  D.  121,  627. 
Fraudulent    Conveyances    (by   Bump), 

388. 
Fraudulent  Preference,  D.  308,  694. 
Fraudulent  Representations,  783* 
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Fraudulent  Transfer,  D.  96. 

Freehold,  D.  719. 

Freeman  on  Law  of  Ezecutiona,  847. 

Freight,  D.  96,  282,  608. 

Frivolouf  Suit,  D.  282. 

Fry,  Mr.  Justice,  797. 

Fund  in  Court,  D.  282, 696. 


G. 

Gaming,  D.  719. 

Garnishment,  D.  122,  808,  527,  709. 

General  Average,  D.  96,  696. 

Gift,  D.  96, 803. 

Gift  to  Class,  D.  696. 

Glover's  Pardon,  869. 

Good  Will,  D.  282. 

Grand  Jury,  D.  527,  719. 

Granger  Cases,  602. 

Grant,  D.  503. 

Green,    Nicholas    St.  John,    Death   of, 

173. 
Greenleaf  on  Evidence  (May's  edition), 

817,  693. 
Guarantee  Fund,  D.  696. 
Guaranty,  D.  122,  603,  628,  719. 
Guardian,  D.  808,  628,  719. 


Harston  on  Califomia  Code,  694. 

Heir,  D.  122,  804. 

Henry,  Sir  Thomas,  Death  of,  196. 

Hent  on  Forms  and  Uses  of  Blanks,  695. 

High  Court  of  Justice,  895. 

Highway,  D.  96. 

Highway,  Use  of,  174 

History  of  a  Suit  in  Equity  (by  Barton), 

770. 
Homestead,  D.  122.  804,  719. 
Homicide,  D.  122,  528. 
Hotel-keeper,  D.  508. 
Hoy t's  Notes  on  Laws  of  New  Hampshire, 

851. 
Hubbell's  Legal  Directory,  696. 
Husband  and  Wife,  D.  96,  122,  804,  528, 

695,  719. 
Hypothecation,  D.  696. 


niegal  Contract,  D.  122,  804,  628,  719. 
niegiUmate  Children,  D.  608. 

ILLINOIS. 

Common  Carrier — Liability  for  Acts  of 
"Strikers,"  607. 

Contempt  of  Court,  166. 

McAllister,  Mr.  Justice,  867. 
Implied  Covenant,  898,  D.  96. 
Implied  Grant,  D.  122,  804. 
Implied  Warranty,  D.  696. 
Imprisonment,  D.  122,  804,  628,  719. 
Income,  D.  608. 
Income  Tax,  381. 
Incumbrance,  D.  804,  719. 
India. 

Ancient  and  Modem  Law,  196. 
Indictment,  D.  122,804,  628,  696,  720. 
Indorsement,  D.  122,  806. 
Indorsement  of  Check,  D.  282. 
Indorser,  D.  62a 

Infant,  D.  96,  282,  805,  628,  696,  720. 
Infringement,  D.  695. 
InjuncUon,  617,  D.  96, 128,  806,  608,  629, 

720. 
Injunction    against    Threatened    Libel, 

617. 
Innkeeper,  D.  128,  696. 
Insanity,  D.  128,  720. 
Insanity  as  a  Dbfbncb  in  Csiminal 

Cassii,  661. 
Inscription,  D.  96.   , 
Insolvency,  D.  720. 
Inspection  of  Documents,  D.  96,  282. 
Insufficient  Assets,  D.  282. 
Institutes  of  Common  and  Statute  Law 

(by  Minor),  761. 
Insurance,  D.  96,  282,  608,  696.    See  In- 

surancet  Life. 
Insurance  (Fire).  D.  123,  806,  629, 720. 
Insurance  (Life),  D.  305,  629,  696,  721. 
Insurance  (Marine),  D.  124,  865, 629. 
Insurance,  Law  of    (by  Sansum),  849, 

(by  CUrke),  767. 
Intent,  D.  580,  721. 
Intention,  D.  696. 
Interest,  D.  97,  806,  504,  680,  721. 
Internal  Revenue,  D.  306. 
Inter*State  Extradition,  614. 
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Introdaction  to  Principles  of  Morals  and 
Legislation  {by  Bentham),  181,  389. 
Iowa. 
Bankruptcy  —  Jurisdiction    of    State 

Court,  606. 
Suits  against  Receivers,  168. 


Joint  Contractors,  D.  680. 

Joint  Debtor,  D.  28a 

Joint  Liability,  D.  124. 

Joint-Tenant,  D.  696. 

Joint  Tortfeasors,  D.  630,  721. 

Jointure,  D.  727. 

Judge,  D.  124,  806,  680,  721. 

Judgment,  D.  124,  806,  604,  630,  721. 

Judicature  Act,  192. 

Judicial  Notice,  D.  806. 

Judicial  Sale,  D.  124,  722. 

Judicial  System,  177. 

Jurisdiction,  D.  97, 124, 806, 604, 680, 696, 

722. 
Jurisdiction    over    Lands    ceded  to  the 

United  States,  877. 
Jury,  D..307,  531,  722. 
Jury,  Trial  by.    See   On  the  Trial  by 

Jury^  its  Origin. 
Jury,  Trial  by  (by  Proffatt),  690. 


K. 

Kansas. 
Bankruptcy  —  Proceedings   t»  Inurtum 

—  Number  of  Creditors,  610. 
Usury  under  National  Bank  Act  —  A«- 
signee  in  Bankruptcy,  169. 
Kentucky  Reports  (Vol.  U),  Bush's,  691. 


L. 

Laches,  D.  124,  284,  681,  696. 

Landlord  and  Tenant,  D.  126,  807,  69C, 

722. 
Langdell's  Summary  of  Equity  Pleading, 

763. 
Lapse,  D.  504. 

Larceny,  D.  125,  807,  581,  722. 
Latent  Defects,  D.  697. 
Law  Books,  422. 


Law  Books,  List  of,  154,  864,  697,  772. 

Law,  Mistake  of,  D.  506. 

Law,  Philosophy  of  (by  Broom),  137. 

Lay  Days,  D.  505. 

Leading  Cases  done  into  English,  831. 

Leading  Cases    in   Equity  (White   and 

Tudor),  by  Hare,  765. 
Lease,  D.  97, 125,  284,  505,  697. 
Legacy,  D.  98, 117, 125, 800, 807,  505, 715, 

722. 
Legal  Directory  (HubbeU's),  595. 
Legislation  of  German  Empire,  687. 
Letting  Rooms,  Implied  Covenant,  398. 
Lex  Fori,  D.  98,  581. 
Lex  Loci,  D.  98,  125,  722. 
Lewin,  Sir  Thomas,  Death  of,  621. 
Liability  of  Attorneys,  185. 
Liability  of  Master,  D.  284. 
Liability  of  Ship-owner,  D.  284. 
Liability  of  Sleeping-Car  Companies,  883. 
Libel,  697. 

Liberty  of  Subject  (by  Paterson),  252. 
License,  D.  125,  807,  606,  722. 
Lien,  D.  98,  125,  284,  307,  507,  531,  697, 

722. 
Life  Insurance.    See  Insurance,  Life. 
Light  and  Air,  D.  125,  607. 
Limitation,  D.  607. 
Limitation  of  Liability,  D.  697. 
Limitations,  Statute  of,  D.  225,  284,  807, 

531.  697,  722. 
Liquor  Law,  D.  125. 
Lis  Alibi  Pendens,  D.  284. 
Lis  Pendens,  D.  125. 
Ix)rd's  Day,  D.  126,  531. 
Lowrie,  Hon.  Walter  H.,  Death  of,  881. 
Lunatic,  D.  99, 125,  728. 


M. 

Magistrates'  Decisions,  622. 
Maine. 

Constitutional  Law  —  Vagrant,  369. 

Corporation —  Construction  of  Charter, 
611. 

Shepley,  Hon.  Ether,  Death  of,  613. 
Malicious  Mischief,  D.  723. 
Malicious  Prosecution,  D.  284,  307. 
Malpractice,  Civil  (by  McClelland),  582. 
Mandamus,  D.  808,  532,  723. 
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Maritime    International  Law  (bj  Dahl- 

gren),  766. 
Marine  Insurance.    See  Insurance,  Marine. 
Market,  D.  728. 
Market  Value,  D.  697. 
Marriage,  782,  D.  99,  126,  808,  607,  682, 

697. 
Marriage,  Restraint  of,  D.  99. 
Marriage  Settlement,    D.  99,  286,   607, 

697.' 
Married  Women,  D.  126,  607,  728. 
Marshalling  Assets,  D.  99,  286,  607. 
Martial  Law,  D.  126. 
Massachusetts. 
Alteration  of  Note,  874. 
Boylston  Bank  Robbery  —  Glover's  Par- 
don, 869. 
Commission  to  revise  Judicial  System, 

172. 
Coroners,  778. 
Green,  Nicholas  St.  John,  Death  of, 

178. 
Inter-State  Extradition  —  Habeas  Cor- 
pus, 614. 
Murder—  Suicide,  778. 
Negligence  —  Charitable     Institution, 

170. 
Salvage  —  Derelict  —  One  Anchor  and 

Chain,  616. 
Sears's  Will,  172. 
Soule,  A.  L.,  Appointment  of,  782. 
Sunday  Laws,  780. 

Washburn,  Hon.  Emory,  Death  of,  618. 
Massachusetts  Reports  (Vol.  114),  189. 
Massachusetts  Reports  (Vol.  119),  823. 
Massachusetts  Reports  (Vol.  120),  766. 
Master  and  Servant,  D.  99,  286,  808,  607, 

632,  698,  728. 
May's  Greenleaf  on  Evidence,  817,  698. 
McAllister,  Mr.  Justice,  867. 
McClelland's  Civil  Malpractice,  682. 
Measure  of  Damages,  D.  126,  286,  808, 

636,  698.     See  Damages. 
Mechanic's  Lien,  D.  723. 
Mental  Disease,  Responsibility  in,  61. 
Merchant  Shipping  Act,  D.  100. 
Merger,  D.  682. 

MiCHIOAN. 

Dog  Law,  176. 
Partnership,  616. 
Use  of  Highway,  174. 


I^chigan  Reports,  Digest  of  (by  Chaney) 

161. 
Mines,  D.  100,  607,  632,  728. 
Mines,    Minerals,    and  Mining  Water- 
Rights,  Law  of,  769. 
Minnesota. 
Marriage,  782. 
Women  as  Lawyers,  875. 
Minor's  Institutes  of  Common  and  Statute 

Law,  761. 
Minority,  D.  100. 
l^Iisdemeanor,  D.  682. 
Misdescription,  D.  698. 
Misnomer,  D.  308,  682. 

MiSSOUBI. 

Equity  —  Injunction    against   Threat- 
ened Libel,  617. 
Judicial  System,  Defects,  177. 
Quasi      Corporations  —  Liability      of 

Counties,  876. 
Suicide,  877. 

Vories,  H.  M.,  Death  of,  877. 
Mistake,  D.  126,  287,  808,  698. 
Mitford's  Chancery  Pleading  (Tyler's  edi- 
tion), 821. 
MoDEBN  Law,  Pbimitivb  Notioks  xn, 

64L  • 

MoUy  Maguire  Trials,  The,  288. 
Money,  D.  126, 632. 
Money  had    and  received,  D.  126,  808> 

682. 
Money  paid,  D.  126. 

Mortgage,  D.  100,  126, 808,  607,  682,  728. 
Mortgages,  Real  and  Personal,   Law  of 

(by  Thomas),  681. 
Mortgagor  and  Mortgagee,  D.  287,  698. 
Mortmain,  D.  808,  699. 
Municipal  Corporation,  D.  126,  808,  683, 

724. 
Murder,  D.  126,  809,  688. 
Murder  —  Suicide,  778. 
Mutual  Insurance,  D.  287. 

N. 
Name,  D.  309, 688. 
National  Bank,  D.  127,  309,  724. 
Naturalization,  D.  809,  608. 
Nebraska. 
Expulsion  of  Objectionable  Passenger, 
178. 
Necessaries,  D.  800,  699. 
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Negligence,  D.  100,  127,  287,  809,  508, 

538,  699,  724. 
Negligence  —  Charitable  Institution,  170. 
NegUgence  of  Fellow  Servant,  D.  288. 
Negotiable  Instruments,  D.  127,  309,  508, 

638,  699,  724. 
Nevada  Supreme  Court  Reports  (Vol.  10), 

148;  (Vol.  11),  767. 
New  Hampshirb. 
Evidence  —  Opinions    of   Non-profes- 
sional Witnesses,  178. 
New  Trial.  D.  127,  809,  584. 
New  Yoek. 
Emma  Mine  —  Fraudulent  Bepresenta- 

tions  —  Fees  of  Jurors,  783. 
Jurisdiction  over  Lands  ceded  to  the 

United  States,  377. 
Revenue  Tax,  379. 
Stewart's  Will,  180. 
Note,  Alteration  of,  874. 
Notes  on  Coroners,  480. 
Notes  on  Laws  of  New  ELampshire  (by 

Hoyt),  851. 
Notice,    D.    101,    127,    288,    499,    700, 

724. 
Notice  of  Dishonor,  D.  508. 
Novation,  D.  508. 
Nuisance,  D.  101,  809,  584,  724. 


Offer,  D.  101. 

Officer,  D.  127,  810,  584,  724. 

On  the  Trial  by  Jury — Its  Origin, 

24. 
Opinions  of  Non-professional  Witnesses, 

178. 
Ordinance,  D.  534,  724. 
Oregon. 
Involuntary   Bankruptcy  of  Corpora- 
tions, 181. 
Liability  of  Attorneys,  185. 
Oregon  Reports  (Vol.  5),  851. 
Outlines  of  an  International  Code  (by 
Field),  845. 


Packer's  Lien,  D.  101. 
Pardon,  D.  724. 


Parent,  D.  810,  584. 

Parties,  D.  127,  310,  534,  724. 

Partition,  D.  508. 

Partnership,  616,  D.  101,  127,  288,  810, 
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Principal  and  Surety,  D.  128,  810,  610, 
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Priority,  D.  611,  686,  726. 
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fatt),  360. 

Privilege,  D.  701,  726. 
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Privity,  D.  289,  701. 
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States  Court,  D.  129,  311,  586,  726. 
Rent  Charge,  D.  612. 
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Wood's  (U.  S.  C.  C),  Vol.  n,  692. 
Res  Adjudicata,  D.  129. 
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(by  Sharswood),  747. 


S. 
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Slander,  D.  180,289,  812,  7()8. 


Slave,  D.  180. 
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Trade,  D.  704. 
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Trader,  D.  616. 
Transfer  of  Shares,  D.  291. 
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U. 
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Women  as  Lawyers,  867. 
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Usage,  D.  181,  814,  688,  727. 
Usury,  D.  182,  314,  688,  727. 
Usury  under  National  Bank  Act,  169. 
Utah  Supreme  Court  Reports  (Vol.  1), 
766. 

V. 

Vagrant,  D.  588. 

Vagrant  —  Constitutional  Law,  869. 

Validity  of  County  and  State  Bonds,  167. 

Valued  Policy,  D.  706. 

Variance,  D.  182,  814,  688,  728. 
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Public  Schools  —  Excuse  for  Non-at- 
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Vis  Major,  D.  132,  516. 
Void  and  Voidable,  D.  815,  72a 
Voluntary  Conyeyance,  D.  182. 
Volunteer,  D.  706. 
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Vories,  H.  M.,  Death  of,  877. 
Voter,  D.  815,  589,  728. 
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Wager,  D.  815,  70a 

Wages  and  Disbursements,  D.  292. 

Waiver,  D.  182,  292,  815,  72a 

War,  D.  132,  815,  589,  728. 

Warehouseman,  D.  292. 
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Washburn,  Hon.  Emory,  Death  of,  613. 

Washington  Terbitobt. 

Witchcraft,  888. 
Water,  D.  517. 

Watercourse,  D.  138,  517,  539. 
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Wharton  on  Evidence,  749. 
White    and  Tudor's  Leading    Cases  in 

Equity  (by  Hare),  765. 
Widow,  D.  539,  706. 
Wife.    See  Husband  and  Wife. 
Will,  D.  110, 188,  292,  315,  517,  589,  706, 

728. 
Winding  up,  D.  292. 
Wisconsin  Supreme  Court  Reports  (Vol. 

39),  147.   * 
Wisconsin  Supreme  Court  Reports  (Vol. 

40),  588. 
Witchcraft,  888. 

Witness,  D.  183,  292, 815,  539,  707,  728. 
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Act  of  God,  292. 
AU  Faults,  188. 
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Any  Process  in  any  Civil  Action,  816. 
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Disposing  of,  729. 
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Eldest  Son,  707. 
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Regulate,  729. 
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Reverend,  110. 
Rider— Driver,  292. 
Schism,  1.S3. 
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